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CURRENT TOPICS. 


UR Court of Appeals, overruling the decisions 

of the Supreme Court, have directly held that 

a marriage outside of this State by a party prohib- 
ited by a divorce decree of this State from remarry- 
ing, even though the intention was to evade the 
prohibition of the decree, is valid in this State. 
This holding was inevitable after the decision of 
Van Voorhis v. Brintnall, 86 N. Y. 18; 8. C., 40 
Am. Rep. 505; 24 Alb. Law Jour. 348. Of course 
Marshall vy. Marshall, 2 Hun, 238, is overruled, 





Another gentleman, a Jew, writes us finding fault 
with our calling him a ‘‘heathen.” We did not use 
that expression with exclusive or particular refer- 
ence to Jews. We used it in the general sense of 
‘‘irreligious, unthinking persons.” (See Webster’s 
Dictionary.) In the sense in which we used it, and 
in our opinion, there are more ‘‘ heathen” among 
so-called Christians than among the Jews. We re- 
gard most of continental Europe as ‘‘ heathen” in 
respect to Sunday observance. According to our 
observation, the better class of men among the Jews, 
as well as among the Christians, are content to ob- 
serve the Christian Sunday. 


Mr. Justice Bradley, dissenting in the Curtis case, 
says, among other things: This in effect makes “it 
a condition of accepting any employment under the 
government, that a man shall not, even voluntarily 
and of his own free will, contribute in any way 
through or by the hands of any other employee of 
the government to the political cause which he de- 
sires to aid and promote. I do not believe that 
Congress has any right to impose such a condition 
upon any citizen of the United States. The offices 
of the government do not belong to the legislative 
department to dispose of on any conditions it may 
choose to impose. The Legislature creates most of 
the offices, it is true, and provides compensation for 


Vou, 27— No. 1. 





the discharge of their duties; but that is its duty 
to do in order to establish a complete organization 
of the functions of government. When established 
the offices are or ought to be open to all. They be- 
long to the United States, and not to Congress, and 
every citizen having the proper qualifications has 
the right to accept office, and to be a candidate 
therefor. This is a fundamental right of which the 
Legislature cannot deprive the citizen, nor clog its 
exercise with conditions that are repugnant to his 
other fundamental rights. * * * Amongst the 
necessary and proper means for promoting political 
views, or any other views, are association and con- 
tribution of money for that purpose, both to aid 
discussion and to disseminate information and sound 
doctrine. To deny to a man the privilege of asso- 
ciating and making joint-contributions with such 
other citizens as he may choose, is an unjust re- 
straint of his right to propagate and promote his 
views on public affairs. * * * Congress might 
just as well, so far as the power is concerned, impose 
as a condition of taking any employment under the 
government entire silence on political subjects, and 
a prohibition of all conversation thereon between 
government employees. Nay, it might as well pro- 
hibit the discussion of religious questions, or the 
mutual contribution of funds for missionary or other 
religious purposes. In former times, when the 
slavery question was agitated, this would have been 
a very convenient law to repress all discussion of 
the subject on either side of Mason and Dixon’s line. 
At the present time any efficient connection with an 
association in favor of a prohibitory liquor law, or 
of a protective tariff, or of greenback currency, or 
even for the repression of political assessments, 
would render any government official obnoxious to 
the penalties of the law under consideration. For 
all these questions have become political in their 
character, and any contributions in aid of the cause 
would be contributions for political purposes. The 
whole thing seems to me absurd. Neither men’s 
mouths nor their purses can be constitutionally tied 
up in that way. The truth is that public opinion is 
oftentimes like a pendulum, swinging backward 
and forward to extreme lengths. We are not un- 
frequently in danger of becoming purists, instead 
of wise reformers, in particular directions; and 
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hastily pass inconsiderate laws which overreach the 


mark they are aimed at, or conflict with rights and 
privileges that a sober mind would regard as indis- 
putable. It seems to me that the present law, taken 
in all its breadth, is one of this kind.” This rea- 
soning shows that there are two sides to the ques- 
tion, but it does not change our opinion of the con- 
stitutionality of the law. There is a great difference 
between free discussion and enforced contribution, 
and it is the evil of the latter that the law is 
aimed at. 


It is easy to suggest the repeal of the Penal Code, 
but it is not so easy to foresee all that it would in- 
volve. The repeal of any considerable portion of it 
would throw our whole criminal law into confusion. 
The old common law of crimes, with all its enormi- 
ties and absurdities, would be revived. The old 
statutes would be revived also. All offenses be- 
tween the first of December and the day of repeal 
would have to be tried by the Code, notwithstand- 
ing the repeal. We have very little apprehension of 
repeal in whole or any considerable part, but it is 
well enough to look these facts in the face. 


A very distinguished lawyer and statesman writes 
us: ‘I like your notions of Sunday. We can 
never permit it that one day of the seven shall not 
be a day of rest and quiet, of freedom from the 
noise of business and the display of traffic. Inno- 
cent and harmless pleasure, that flares not in the 
eye nor bursts upon the ear of neighbors, may be 
allowed, and needful occupations may go on.” One 
of the most interesting reviews of the Sunday laws 
is to be found in the opinion of Reed, J., in Sparhawk 
v. Uuion Pass. R. Co., 54 Penn. 432, holding that 
the general operation of a railroad on Sunday is 
illegal; and Johnston v. Commonwealth, 22 Penn. St. 
102, holds that driving an omnibus daily as a pub- 
lic conveyance is a worldly employment, and not a 
work of necessity or charity, and therefore unlaw- 
ful on Sunday, and the driver is indictable, although 
the omnibus was used by persons attending church. 
We have outgrown the doctrine of the latter case, 
probably, but the cases suffice to show that the Sun- 
day laws are not confined to puritan communities. 


We give this week the long-promised opinion of 
our Court of Appeals in Everson v. Powers. Also 
the long but very important opinion of the United 
States Supreme Court in the case of the Arlington 
estate. The latter crowds out our usual abstract, 
but we have had so many calls for it that we have 
supposed ourselves justified in publishing it in full. 


Judge Arnoux has decided the Sunday cases. In 
regard to the express companies he holds that as to 
inter-State commerce they may conduct it on Sun- 
day, any interference therewith by a State being in 
violation of the Federal Constitution; but as to do- 
mestic business they may not, except to deliver per- 
ishable articles. He holds that iron blast-furnaces 





may be operated on Sunday, from the intrinsic neces. 
sity of the case. As to Sunday concerts, pure and 
simple, he holds that they are not forbidden by the 
Code, but that the police may not be enjoined from 
interfering with them, because such an injunction 
would prohibit interference with the numerous and 
usual improper accompaniments of such entertain- 
ments; in short, that such concerts, to be within 
the law, must be theatrical or ‘‘ variety” perform- 
ances, and that these may be suppressed. As to the 
ice-cream people, he holds that the manufacture of 
ice-cream on Sunday is forbidden, but that it is 
‘*food,” and as such may be eaten on the premises 
where sold, but that it may not be delivered to cus- 
tomers outside on Sunday, and that confectionery 
may not be sold on Sunday. As we construe this, 
it would permit ice-cream saloons to be kept open 
on Sunday. This is undoubtedly right if ice-cream 
is ‘‘ food,” but we doubt that it is ‘‘food” within 
the intent of the law any more than confectionery 
is “food.” Is frozen cream ‘‘ food ” any more than 
candied sugar, within the legislative intent ? 

Mr. Henry C. Stryker, the clerk of our State Bar 
Association, desires us to say that he is to be found 
exclusively at the room of the association, No. 1, in 
the new capitol, and that all communications con- 
cerning the association should be addressed to him 
there. 


Mr. Appleton Morgan sends us a pamphlet enti 
tled ‘‘Some Shakespearian Commentators,” de- 
signed to demolish Shakespeare’s pretensions to the 
authorship of the plays attributed to him. Why he 
should send such an essay to a lawyer we cannot 
conceive, unless he expects a lawyer to believe, 
without a particle of evidence, a theory opposed to 
the most conclusive evidence and well-substantiated 
facts. Mr. Morgan has not even the merit of offer- 
ing a substitute for Shakespeare. He says: ‘I am 
not a Baconian and never can be.” The Baconian 
theory is absurd enough, but Mr. Morgan’s seems 
to us still more absurd. We have some doubt of 
Mr. Morgan’s qualifications to judge of any literary 
question when he admits (p. 5) that he had the 
Waverly novels on his shelves seventeen years 
without reading them, and (p. 6) that ‘nothing 
less than a mental aberration” would find him 
opening Pope, Addison, Crabbe or Young. This 
being so we should prefer Mr. Morgan out of his 
head. Such criticism is like Mr. Howell’s recent 
announcement, in his essay on James, in The Cen- 
tury, that Fielding, Thackeray and Dickens have 
had their day, that their ‘‘art is not fine” enough 
for this generation, and impliedly that Mr. James 
and himself are the novelists of the future; as if 
anybody ever did or ever will twice read anything 
that he or James has ever written or ever can write, 
and as if the great men whom he mentions would 
not be read when all the small fry whom he repre- 
sents and praises are forgotten. We are also doubt- 
ful of Mr. Morgan’s ability to judge of literary evi- 
dence when he treats (p. 22) James Freeman Clark’s 
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delicious jest in the North American Review for 
February, 1881, entitled, ‘‘ Did William Shakespeare 
write Lord Bacon’s Works?” as serious, calling him 
‘‘unfortunate”’ and ‘‘ poor,” and his essay ‘‘ unfortu- 
nate” and ‘‘a frightful example,” and representing 
him as probably desirous to “ accelerate its oblivion.” 
We set little store on the opinion of a man who 
cannot see so broad a joke as that. As to the 
Shakespearian authorship, we believe there is as 
much evidence of its authenticity as there is of a 
future existence or the matters narrated in the 
Gospels. . 


—_————__>—___——. 


NOTES OF CASES. 


gpa ‘‘ definitions” are cropping out on 
every hand. In Moir’s Estate, Eng. Ch. Div., 
Nov. 3, 1882, the testator directed that ‘‘all the 
household goods, furniture, pictures, prints, books, 
china, articles of vertu, and all my plate, jewels, 
and all other things in and about the said mansion 
house,” should be ‘‘annexed to the same as heir- 
looms to be enjoyed by the person or persons for the 
time being beneficially entitled to the said mansion 
house under the limitations hereinbefore contained.” 
He died possessed, inter alia, of a cellar of wines, 
and two carriage horses and three carriages and har- 
ness. Kay, J., held that the property in question, 
being consumable, did not pass as ‘‘ heirlooms.” 
In the Matter of Hastings, Philadelphia Quarter 
Sessions, Nov. 27, 1882 (Leg. Int., Dec. 1, 1882), 
it was held that a ‘‘ garden,” where spirituous 
drinks were sold, and there was singing, dancing 
and boxing on a stage, ‘‘ by the best artists,” al- 
though no entrance fee was charged, and there was 
no drop-curtain, scenery, or foot-lights, was a “ place 
of amusement,” within the act exacting licenses 
for ‘‘any theater, circus, museum, or other place of 
amusement.” The court observed: “ Why it should 
be called a garden at all does not appear, since it 
contains neither trees, flowers, plants, grass nor 
botanical specimens of any kind, nor in fact any 
thing whatever suggestive of horticulture. It must 
be therefore by some figure of speech that it is 
called a garden, just as one speaks of any place of 
great enjoyment as a paradise. Perhaps this is a 
paradise to those accustomed to resort there.” “It 
is not difficult to understand the object which the 
Legislature had in view in enacting this law. The- 
atrical representations and all exhibitions of a cog- 
nate character, whatever they may be, have peculiar 
attractions forthe young. It is of great importance 
therefore that from such places all temptations to 
drink should be excluded. They therefore prohib- 
ited the sale of liquors in all such places; that is in 
all places where amusements are furnished which 
partake in any way of a theatrical character, and 
which supply the attractions for the young which 
such places afford. The word ‘amusement’ is not 
to be interpreted in its broadest and most compre- 
hensive sense, nor is the act to be applied to every 
place where entertainment, diversion, recreation or 





relaxation is had, but in obedience to the principles 
of interpretation already referred to, is to be con- 
fined to the particular kinds of amusement enumer- 
ated in the statute and those of a kindred char 
acter. It has no application, in my opinion, to 
club-houses or beer gardens as they usually exist, 
where the guests, in addition to refreshments, are 
regaled with music, or to any other place where 
mere music alone is furnished, but it was intended 
to embrace and clearly does embrace such places as 
that kept by the respondents, where representations 
in the nature of theatrical representations are ex- 
hibited upon a stage by persons dressed up in the 
costumes of actors and surrounded by many of the 
accompaniments and adjuncts which belong to the- 
atrical exhibitions. It is not necessary that there 
should be either a drop-curtain or foot-lights, or a 
company of actors or regular plays, to bring it within 
the words and meaning of the act. If the general 
features of the exhibition are of a theatrical charac- 
ter and the place is one where public amusement of 
that description is supplied and liquor sold, it is 
within the condemnation of the law, however want- 
ing it may be in the more refined and artistic fea- 
tures of theatrical entertainments; and indeed is, 
for obvious reasons, much more obnoxious to the 
law and injurious to public morals than either a 
theater, a museum, or a circus, in which liquor 
might be sold. Nor does it make any difference 
whatever that no price was charged for admission. 
Gregory v. Tuffis, 6 C. & P. 281; Hall v. Green, 9 
Ex. 247; Frailling v. Messenger, 16 L. T. (N. 8.) 494. 
The evil intended to be restrained is the same 
whether an admission fee is charged or not. If any 
thing it is greater when admission is gratuitous, for 
the temptation to enter is so much the greater.” 
Perhaps if only boxing had prevailed, the holding 
would have been different, for we understand there 
is more of “punishment” than of ‘‘ amusement” 
about that. Playing billiards simply for the 
hire of the table is not ‘‘ gambling.” Brenniger v. 
Belvidere, 44 N. J. 350. 


In Coyle v. Commonwealth, Pennsylvania Supreme 
Court, May, 1882, 12 W. N. ©. 277, it was held 
that attempted suicide raises no presumption of in- 


sanity. The court said: ‘‘The second specifica- 
tion relates to the effect which shall be given to the 
attempt of the prisoner to take his own life. This 
attempt was made immediately after he had fired 
the shots which caused the death of his victim. 
The language objected to was not in answer to any 
point submitted, but appears in the general charge. 
The court said: ‘It is perhaps proper to say to you, 
as matter of law, that even if you believe the pris- 
oner really intended to take his own life, this would 
not be of itself evidence of insanity. It would 
only be a circumstance in the case to be considered 
by you in connection with other facts and circum- 
stances for the purpose of enabling you to deter- 
mine the mental condition of the prisoner. The 
fact of the attempted suicide raises no presumption 
of insanity.’ The court was dealing with the ques- 
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tion of attempted suicide only, and whether that 
alone was evidence of insanity. It adopted the very 
language used by the court below in American Life 
Ins. Co, v. Isett’s Adm’rs, and affirmed by this court 
in 24 P. F. Smith, 176. In Laros v. Commonwealth, 
3 Norris, 200, the defense was insanity. It was ob- 
jected that the court below said to the jury, ‘you 
cannot however infer insanity from the heinous and 
atrocious character of the crime or to constitute it 
as an element in the proof of actual insanity.’ The 
answer here was, ‘the court did not mean to say 
that when proof of insanity is given the horrid and 
unnatural character of the crime will lend no weight 
to the proof; but meant only that the terrible na- 
ture of the crime will not stand as the proof itself, 
or an element in the* proof of the fact of insanity. 
There is a manifest difference between that which 
is actual evidence of a fact, and that which merely 
lends weight to the evidence which constitutes the 
proof. This is all the court meant.’ So we under- 
stand the language used in the present case to mean 
that the attempt to commit suicide of itself is not 
evidence of the fact of the insanity of the prisoner, 
and raises no legal presumption thereof; but may 
be considered by the jury with all the other facts 
and circumstances bearing on the question of insan- 
ity. Sometimes it may be evidence of a wicked 
and depraved heart, familiar with crime. At others 
of despondency and discouragement; but perhaps 
more frequently of cowardice, of a lack of courage 
to face ignominy and public disgrace, or to submit 
to the punishment likely to be imposed on him.” 


In Conant v. Burnham, Supreme Court of Massa- 
chusetts, November, 1882, it was held that the ser- 
vices of an attorney in prosecuting the husband 
upon a charge of assault and battery preferred by 
the wife are not necessaries for which she can charge 
him; for it is the duty of magistrates to prosecute 
such charges upon complaint made to them, and it 
is presumed they will do that duty. The court said: 
**There may be occasions when such services are 
absolutely essential for the relief of a wife’s physi- 
cal or mental distress. Suing out a writ of habeas 
corpus to deliver herself from unjust or illegal im- 
prisonment, or to regain possession of her child, 
might under peculiar circumstances furnish illustra- 
tions of a strong necessity. Another illustration 
may be found in the circumstances of the present 
case. The husband had committed an assault and 
battery upon his wife, and had instituted against 
her a criminal prosecution, which, from her final 
acquittal, may now be assumed to have been per- 
haps without just foundation. What was she to 
do? Is it to be held that the woman, ignorant of 
jegal rules and methods of proceeding, without 
money or friends, not only deprived of the protec- 
tion and aid of her husband, but encountering his 
active hostility, was competent to defend herself 
properly on her trial before a jury? This would be 
equivalent to saying that the law considers the assist- 
ance of attorneys of no value. This would not be 
consistent with the provision of the Declaration of 





Rights and of the statutes giving to every person 
accused of crime the right to be heard in his defense 
by counsel. Decl. of Rights, art. 12; Pub. St., ch. 
200, § 4. In an indictment for murder, counsel are 
assigned to the prisoner by the court, under the pro- 
visions of Pub. St., ch. 150, § 19, and are expected 
to serve without pay, if the prisoner cannot furnish 
compensation; and no such prisoner has gone unde- 
fended on this ground. There is no provision of 
statute for assigning counsel to one indicted fora 
less offense. But if such assistance was of value to 
the defenflant’s wife and was necessary to her, no 
artificial rule of law should be interposed to prevent 
her from obtaining it, in the same manner as the 
law allows her to obtain whatever else may be abso- 
lutely necessary under such circumstances as may 
exist at the time. There is no hardship upon the 
husband in this case from the application of this 
rule; for by his own act he created the necessity 
which she was under, and he made no provision for 
supplying it. The defendant’s counsel concedes that 
the plaintiff's services were as a matter of fact neces- 
sary. Recent English decisions fully establish the 
doctrine for that country that legal services may fall 
within the class of necessaries. Ottaway v. Hamil- 
ton, 3 C. P. Div. 401; Wilson v. Ford, L. R., 3 Ex. 
63; Stocken v. Pattrick, 29 L. T. (N. 8.) 507. This 
court has heretofore held that a husband is not lia- 
ble for legal services rendered to his wife in success- 
fully defending her against a libel for divorce filed 
by him. Coffin v. Dunham, 8 Cush. 404. There 
are reasons peculiarly applicable in this Common- 
wealth to services in such proceedings, which do not 
apply to cases like the present. Under the laws and 
customs of this State we do not think that legal as- 
sistance was necessary for this woman in prosecuting 
her husband for an assault and battery upon her. 
The complaint in such case may be made orally to 
the magistrate, who will himself reduce it to writ- 
ing, issue a warrant, if it appears that an offense 
has been committed, and investigate the case. 
Pub. St., ch. 212, §§ 15, 29.” To the same effect is 
Grindell v. Godman, 5 Ad. & Ell. 755. ‘‘To hold 
otherwise would be like compelling St. Lawrence’s 
executors to pay for the gridiron on which he was 
roasted. I presume the true principle of this de- 
cision is that the indictment would be such a luxury 
to the wife’s feelings as to take it out of the list of 
necessaries.” — Humorous Phases of the Law. 
ass cecaon 


UNCONSCIONABLE CONTRAOTS. 


N Butler v. Duncan, 47 Mich. 94, a dissolute and 
inexperienced spendthrift, twenty-five years old, 
mortgaged all the real estate to which he was enti- 
tled under his father’s will, for $5,000, as collateral to 
his note for that amount, made up as follows: $1,000 
in cash; a due bill of $47 surrendered; $199 inter- 
est credited on a previous mortgage; $110.35 pre- 
miums paid on a life insurance policy assigned to 
the mortgagee; and $556.75 retained to pay subse- 
quent annual premiums thereon; and $3,200 for a 
conveyance of 160 acres of land worth $1,000. The 
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mortgagee was familiar with the mortgagor’s cir- 
cumstances, and required him to buy the land as a 
condition of lending the money, although the mort- 
gagor knew nothing of the land and had no use for 
it. Held, unconscionable and that the land should 
bé re-deeded, but that the mortgage should stand 
for the other items if the insurance policy were re- 
assigned. ‘The court said: ‘‘To state the transac- 
tion mildly, it was taking advantage of Duncan’s 
weakness and anxiety, and under the guise of an 
apparently fair business transaction, exacting a usu- 
rious interest which a court of equity cannot sanc- 
tion. In so faras the parties can be restored to 
their former position they should be, and the moneys 
received by Duncan he should pay with interest 
thereon as he agreed.” 

This is a case of what is known in England as a 
‘‘catching bargain.” Such transactions are there 
always set aside, on general equitable grounds, in 
spite of the repeal of the statute of usury. The 
following are the recent leading English decisions 
on the subject of ‘‘catching bargains.” In all of 
these the absence of legal counsel to the borrower 
was a point on which stress was laid: 

Miller v. Cook, L. R., 10 Eq. Cas. 641. Defendant, 
a money-lender, agreed with plaintiff, just of age 
and in financial trouble, to lend him £150 on his re- 
versionary interest under his father’s will, and ex- 
acted security for £200 with interest at twenty per 
cent, reducible to ten per cent for punctual pay 
ment, and advanced only £123, but claimed interest 
on the whole amount secured. Held, that the se- 
curity should stand only for the amount actually 
advanced, with interest at five per cent. 

Earl of Aylesford v. Morris, L. R., 8 Ch. App. 484. 
A money-lender advanced money to a nobleman 
twenty-two years old, an expectant heir and largely 
in debt, taking his acceptances, including interest, 
exceeding sixty per cent. Action on the accept- 
ances was restrained, and they were ordered to be 
surrendered on payment of the actual advances with 
five per cent interest. 

Tyler v. Yates, L. R., 6 Ch. App. 665. One 
twenty-six years old accepted bills for his brother 
under age, charging his reversion therewith, and a 
money-lender advanced the funds, requiring the 
amount of a former bill, accepted by the minor, to 
be included, and charging a large discount, each 
brother having part of the advances. Held, valid 
only for the sum actually advanced over and above 
the amount of the former bill, with interest at five 
per cent. This was put on the ground that the elder 
brother was never told that his younger brother was 
under no legal liability on the former bill. 

Beynon v. Cook, L. R., 10 Ch. App. 389. One ad- 
vanced to another, twenty-six years old, £85 on a 
mortgage of £100 of his reversion of £600, with a 
provision for interest at five per cent a month after 
default. The reversion fell in: twelve years after. 
Held, that redemption might be made on payment 
of the amount advanced and five per cent interest. 
Jessell, M. R., had said: ‘‘It was obviously a very 
hard bargain indeed, and one which cannot be 





treated as being within the rule of reasonableness 
which has been laid down by so many judges.” 
This was affirmed, James, L. J., saying: ‘This is 
a perfectly idle appeal. The appeal is dismissed 
with costs.” 

Clark v. Malpas, 4 DeG., F. & J. 401. A poor and 
illiterate man, between sixty and seventy years old, 
was induced to sell three cottages, worth from £156 
to £380, for house-rent free, and twelve shillings 
weekly for life, and £100 on his death as he might 
appoint, with power to require £10 of it to be paid 
during his life, but without security for such pay- 
ments and house. Held, that the deed should be 
set aside and re-conveyance made. 

In re Slater’s Trusts, L. R., 11 Ch. Div. 227. Ex- 
pectant heirs, abjectly poor, mortgaged their rever- 
sionary interest for £500 upon an advance of only 
£250. This was effectuated only for the amount 
advanced, although there was a subsequent deed 
reciting that the difference “was a fair and reasona- 
ble remuneration for the delay in payment until 
after the decease,” etc. The court pronouned it “a 
grievously hard bargain,” and pronounced the re- 
cital ‘‘ palavering, insincere and dishonest.” 

Croft v. Graham, 2 DeG., J. & §. 155. A money- 
lender procured from an expectant heir, twenty- 
three years old, of irregular and extravagant habits, 
with an income of £180 a year, a warrant of attor- 
ney to enter judgment for £7,100, and to take out 
execution for £3,500 with interest at five per cent 
per month. A settled account between the parties 
showed £38,000 due, and this included interest at 
that rate and more. Actual advances and interest 
at five per cent only were allowed. Knight Bruce, 
L. J., said: ‘‘I am surprised at the appeal, and 
speaking respectfully, I am surprised at some of the 
arguments addressed to us on behalf of the defend- 
ant.” The arguments in question were probably 
the following: ‘‘ Why is the plantiff to have money 
on terms on which he never expected to get it, and 
on which nobody would have lent it to him? The 
court can do no good by interfering with transac- 
tions of this nature. They are not like loans on se- 
curity; they are speculations, the risk of losing the 
whole of the sums advanced being very great.” 
‘What rate of interest is reasonable depends on the 
risk.” If such engagements are to be set aside, 
‘persons in that position will be put upon still 
harder terms in borrowing, since the lenders must 
take into account the risk of a chancery suit.” 

Smith v. Kay, 7 H. of L. Cas. 750. During the 
last two years of his minority, Kay, having a life 
interest in real estate of £6,000 a year and £120,000 
in the funds, had accepted bills to the amount of 
£53,000, for which he had received but some £28,- 
000, and the day after coming of age he executed 
securities therefor. These were set aside. The 
other party was a solicitor, but the decision was not 
put on the ground of the fiduciary relation alone, 
but in part on the ground of the unconscionable 
nature of the dealings. 

See Earl of Chesterfield v. Janssen, 2 Ves. 125; 1 
White & Tudor’s Lead. Cas. in Eq. 541. 
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See also, Kelly v. Caplice, 23 Kans. 474; S. C., 33 
Am. Rep. 179. There a woman and her husband, 
in consideration of the satisfaction of a demand of 
$600 against the husband, and the payment to them 
of $275, absolutely assigned to A. and B. a policy 
in favor of the woman on her husband’s life. A. 
paid the subsequent premiums until maturity, when 
the amount due was $1,477.73. The insurers re- 
fused to pay it without the woman’s receipt on the 
back of the policy. She refused to sign her name 
without receiving $477.73 when the policy was col- 
lected. Accordingly A. executed a written agree- 
ment to pay her that sum on the payment of the 
policy. She signed her name, and A. and B. re- 
ceived the full amount. In an action against them 
on the agreement, held, that it was unconscionable, 
and not enforceable beyond an amount fairly due 
for her service and inconvenience in writing her 
name. The court said: ‘‘Morally, Mrs. C. ought 
to have given it” (her signature) ‘‘ without making 
the extortionate demand she did. Instead of act- 
ing justly, she attempted to take advantage, and 
an unfair one, of the plaintiffs in error, who had 
bought ané paid for all her right and interest in the 
policy. She thought herself in a position to exact 
an unconscionable bargain, and for service worth 
only a few cents she demanded and received a writ- 
ten promise for the payment of nearly five hundred 
dollars. The mind revolts at the enforcement of 
such a promise, and the courts as a rule under such 
circumstances seize upon the slightest act of oppres- 


sion or advantage to set at naught a promise thus 
obtained.” 


—_.__—_—_ 


HOW MORTGAGEE AS SUCH CAN GET 
POSSESSION. 


II. 

UT Judge Denio, in writing the opinion, attempted 
to decide something that was not before the court 
at all, as follows: ‘‘If this had been an ordinary mort- 
gage between individuals, the piaintiff would not be 
entitled to recover. The mortgagor under whom he 
claimed had made default, and the estate was for- 
feited at law. The interest which remained in plaint- 
iff, as the grantee of the mortgagor, was an equity of 
redemption. But the owner of an equity of redemp- 
tion to mortgaged premises after forfeiture never 
could maintain ejectment against the mortgagee in 
possession or any one holding under him. He has 
only the right to redeem in equity. Formerly the 
mortgagee could maintain ejectment, but this is pro- 
hibited’ by the Revised Statutes. If, however, the 
mortgagee obtains possession without force, he is en- 
titled as well since as before the statute to hold it 
against the mortgagor.’’ Can it on principle be said 
that though the mortgagee no longer has any right of 
possession under his mortgage, yet if he can by watch- 
ing his chance manage after default to get into posses- 
sion “ without force,’”’ he is lawfully in possession as 
mortgagee? This would leave open to him any trick 
or device by which he could get possession without 
force, or in case of vacant property all he would have 

to do would be to enter on it. 
Robinson v. Ryan, 25 N. Y. 320. An action to fore- 
close a mortgage. A former owner of the mortgage 
foreclosed it under the statute, but failed to serve 





notice on the mortgagor, who then still owned the fee. 
Plaintiff purchased at the sale, and received the usual 
deed. Held, that although the foreclosure and deed 
were void as against the mortgagor and the legal title, 
they nevertheless operated as a valid assignment of 
the mortgage to the purchaser, and therefore he 
owned it and could maintain the action to foreclose it, 
The head note is: ‘The purchaser at a mortgage sale 
under an attempted statutory foreclosure, void as 
against the mortgagor for want of notice, stands as an 
assignee of the mortgage.’’ It follows that if such an 
assignee were to get into possession under his mort- 
gage by consent of the owner of the fee he would be a 
mortgagee in possession. But no such question arose 
in the case, though it is often cited as a supposed au- 
thority on the law of mortgagee in possession. 

Winslow v. Clark, 47 N. Y. 261. This was an action 
to require defendant to execute a conveyance to plaint- 
iff of certain real estate, or in case it had been sold, to 
obtain judgment against defendant for the value 
thereof. One Whiting was adjudicated a bankrupt by 
the United States District Court, and plaintiff was 
appointed his assignee. Defendant owned a mortgage 
on certain real estate of the bankrupt (the land in 
question), and foreclosed the same by action, the 
bankrupt being made a party, but not the assignee. 
At the sale which ensued defendant became the pur- 
chaser, and took possession. He then conveyed to one 
Babcock, who was in possession when this action was 
begun, but was not made a party. The trial was be- 
fore a referee who held that defendant could not be 
obliged to convey to the assignee, and that he was not 
liable to the assignee for the value of the land; that as 
the assignee was not made a party to the foreclosure it 
was void as against him, and judgment was given for 
defendant. The Court of Appeals affirms this, but the 
opinion which is by Judge Rapallo has caused the case 
to be cited as deciding more. The case decided that 
the assignee, the foreclosure being void against him, 
was still owner of the fee, and that therefore he was 
not entitled to the judgment he sought of eithera 
conveyance to him or forthe value of the property. 
This is all there was in the case. But the opinion 
says: ‘ Plaintiff was entitled, on this state of facts, 
to maiutain an action to redeem. But the present 
action was not properly framed for that purpose. 
Babcock was a necessary party.’’ This is obviously 
correct, but it has been cited as meaning that an action 
to redeem was the only one open to the assignee, which 
the opinion does not say. The foreclosure and sale 
being void left defendant, who purchased at the sale, 
just where he started, namely, owning the mortgage, 
and his conveyance to Babcock operated as an assign- 
ment of the mortgage to the latter. And Babcock 
owning the mortgage, and being in possession, the as- 
signee, owner of the fee, was at liberty, if he chose, to 
consider Babcock as a mortgagee in possession, and 
bring an action against him toredeem. This is all that 
is intimated by the portion of the opinion quoted. 
But while the assignee was free to take such a course, 
he was not obliged to. Babcock was not, nor had de- 
fendant been, in possession by the permission or assent 
of the assignee. Therefore, the latter, owning the 
fee, had the right to bring ejectment against Babcock, 
and put him out, leaving him with his mortgage in his 
hand, which he could foreclose validly and effectually 
against the assignee. The opinion however in an- 
other clause says that Babcock by defendant’s con- 
veyance to him “acquired only the title of defendant, 
who was mortgagee in possession.’’ This seems a clear 
oversight, there being nothing in the case to show that 
defendant got possession by the permission, or assent, 
or even with the knowledge of the assignee, but the 
contrary being the fact. 

Miner v. Beekman, 50 N. Y. 337. This action was 
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brought by plaintiff as owner of the fee against de- 
fendants as grantees of a mortgagee in possession, and 
the complaint asked for an accounting to ascertain the 
amount due on the mortgage, and that upon payment 
the same be discharged of record, and plaintiff let into 
possession. Thus the action was purely one to re- 
deem, defendants being acknowledged to be mortga- 
gees in possession — or the grantees of a mortgagee in 
possession, which is the same thing. The trial court 
dismissed the action on the ground that it was em- 
braced within section 97 of the (old) Code of Proce- 
dure, which limited the time for the commencement 
of actions for relief, not provided for in preceding sec- 
tions, to ten years, the action not having been begun 
within that time. This is affirmed. Judge Grover 
wrote the opinion, and in answer to the attempt of 
plaintiff's counsel to get the Court of Appeals to con- 
sider the action as one of ejectment, in order to avoid 
the ten years’ limitation, and bring it under that of 
twenty years, said: ‘This instead of an action to 
recover real property or its possession within the 
meaning of the Code, was an equitable action to have 
the amount due on the mortgage ascertained.’ This 
case would not be noted here, as it has no bearing on 
the question being discussed, were it not for a palpably 
erroneous application of it in a case to be hereafter re- 
ferred to. 

Hubbell v. Moulson, 53 N.Y. 225. Action of ejectment. 
Defendants were mortgagees in possession, but the al- 
legation of the complaint was that they had already 
received ‘from the rents and profits more than the 
amount due on their mortgage, and that there was now 
nothing due thereon. Held, that the action could not 
be maintained, but that defendants being in possession 
as mortgagees, plaintiff's remedy was an action for an 
accoanting and to redeem. The opinion all through 
speaks of defendants as mortgagees in possession, and 
there appears no dispute on that head. Plaintiff's 
theory was that as soon as the mortgagee in possession 
had collected rents and profits sufficient to satisfy the 
mortgage, an action of ejectment would lie to put him 
out, but the court held that an action to redeem must 
be brought, so that an accounting could be had, in 
which the mortgagee would be charged with rents and 
profits received and credited with expense for repairs, 
etc. 

Trim v. Marsh, 54N. Y. 599. This was simply an 
action to redeem certain premises from a mortgage 
under which the defendant was in possession. The 
defendant showed in defense that while in such pos- 
session she had obtained a judgment against plaintiff's 
grantor, while said grantor owned the fee, and caused 
his interest in the property to be sold under execution, 
which she purchased, receiving the sheriff's deed there- 
for. She thus claimed to own the fee, which would 
of course preclude plaintiff from the right of redemp- 
tion claimed. Judgment was given for plaintiff,which 
was reversed by the Court of Appeals. The only ques- 
tion in the case is stated by Judge Reynolds, who 
wrote one of the opinions, as follows: ‘* The precise 
question to be determined in this case is whether a 
mortgagor, after having surrendered possession to his 
mortgagee, has such an interest in the mortgaged 
premises as may be sold on execution.’”’ The court 
held that notwithstanding such surrender, the mort- 
gagor was still the owner of the fee, and that the same 
might be sold under an execution against his property ; 
and that therefore defendant acquired full ownership 
by the execution sale. This case has been cited as 
bearing on the subject of this article principally be- 
cause of the following careful paragraph in Judge 
Earl’s opinion: “ Prior to the Revised Statutes the 
mortgagee could maintain ejectment to recover the 
mortgaged premises. Thisright has been taken away, 
and now the mortgagor, both before and after default, 





is entitled to the possession of the premises, of which 
he cannot be deprived without his consent, except by 
foreclosure.” 

Ten Eyck v. Craig, 62 N. Y. 406. This was simply 
and only an action to redeem. Defendants showed 
that their testator, while in possession of the premises, 
purchased the same under execution sale. Plaintiff's 
counsel contended that such purchase was for the 
benefit of the owner of the fee, because said testator 
was mortgagee in possession at the time thereof, and 
that that fact made him a trustee of the owner of the 
fee, and therefore he could not avail himself of the 
purchase, but held in trust under it for his cestui que 
trust. The question of what constitutes a mortgagee 
in possession was not in the case in any shape, and 
Judge Andrews in the opinion says, that ‘“‘ assuming 
that the learned counsel for plaintiff is correct in the 
position that Craig (defendants’ testator), at the time 
of the sheriff’s sale stood, in relation to the premises, 
in the character of mortgagee in possession, the ques- 
tion arises, whether a mortgagee in possession can buy 
the mortgagor’s title on execution sale, upon a judg- 
ment in favor of a third person against the mortgagor, 
and set upa title under the sale as a defense to an ac- 
tion by the mortgagor to redeem.’’ Thecourt decided 
that he could, and that he was not trustee to the 
mortgagor or owner of the fee. But this case is often 
cited on account of the following terse and correct 
statement, in the opinion, of what is necessary to make 
a mortgagee a mortgagee in possession: ‘* Under the 
English law, he (the mortgagee) has the right to pos- 
session, because he has the legal title to the land. 
Under our law, he cannot obtain possession until fore- 
closure, except by consent of the mortgagor, because 
until that time he has no title.” 

Madison Avenue Baptist Church v. Oliver Street Bap- 
tist Church, 73 N. Y. 82. Action of ejectment. 
Plaintiff and defendant agreed to and adopted a plan 
of union, which provided for the extinction of plaint- 
iff, the transfer of its membership and name, and all 
of its property, to defendant; and the assumption and 
payment by defendant of all plaintiff's debts, including 
certain mortgages on its real property, viz., a church 
edifice. In pursuance of such plan, by permission of 
the Supreme Court, granted on a petition setting 
forth the same in full, plaintiff conveyed its said prop- 
erty to defendant, which entered into possession, and 
paid off the mortgages, taking assiguments thereof. 
The Court of Appeals held that the conveyance was 
void, the Supreme Court having had no jurisdiction to 
permit it; but nevertheless, that by the payment of 
the mortgages and taking assignments thereof, after 
entering into possession, defendant had become a 
mortgagee in possession, and was entitled to reim- 
bursement before being obliged to yield up the prem- 
ises. Judge Earl wrote the opinion, which says: ** The 
defendant was a mortgagee in possession of the prop- 
erty, and it was lawfully in possession by consent of 
the plaintiff. * * * While under our present law 
«u mortgagee cannot bring ejectment to obtain posses- 
sion of the mortgaged premises, being lawfully in pos- 
session under a mortgage upon which some amount is 
due, he can retain possession against the mortgagor 
until such amount is paid.”” And then comes this: 
“It is ordinarily sufficient that a mortgagee is lawfully 
in possession after default on the mortgage. The court 
will not then deprive him of the possession until his 
mortgage is paid. The possession need not be given 
under the mortgage, nor with a view thereto. * * 

* Here, while the defendant had failed to get the 
title, yet it was placed in possession by the plaintiff. 
It was not a wrong-doer. There was no law which re- 
strained the plaintiff from putting defendant in pos- 
session of its property,’ etc. Thisis a clear exposition 
of the law of the case, excepting the one sentence, 
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“The possession need not be given under the mort- | 


gage, nor with a view thereto.’’ The defendant here 
was put into possession with a view to the mortgages 
—with the express plan, agreemeut and request of 
plaintiff that defendant should assume and pay them. 
What application to the case then has this sentence? 
And is it correct? It is not in accord with the views 
of the learned judge in this and other cases. Is it not 
a clear inadvertence? Who can tell how often it will 
be quoted, and how many doubts, if not erroneous 
decisions, it may cause in trial courts? 

Shriver v. Shriver, 86 N. Y. 575. This was an action 
in partition. The parties thereto made title through a 
certain judgment of foreclosure and sale, under which 
one Sarah E. Murray became the purchaser. She was 
not the mortgagee, but a stranger. Under the fore- 
closure deed to her she entered into possession, and the 
parties to this action of partition were her successors 
in inferest. At the partition sale one Livingston bid 
off part of the land. Subsequently he moved the 
court that he be released from his bid on the ground 
that one Mcliveen at the time of said foreclosure ac- 
tion had an undivided half interest in part of the said 
land bid off, but was not made a party to said foreclos- 
ure, and that his said interest was still outstanding. 
Against this it was urged that as said Sarah E. Mur- 
ray, the purchaser at said foreclosure sale, entered into 
possession of the land, she was thereby a mortgagee in 
possession, and her grantees and successors held the 
same position; and that as more than ten years had 
elapsed since she so entered, Mcliveen’s time tou redeem 
had expired, and thus his interest had ceased, and the 
title had become perfect in the parties to the partition 
action. The Court of Appeals, the opinion being by 
Judge Folger, held that said Sarah E. Murray did not, 
by the foreclosure and sale to her, and her entry there- 
under, become a mortgagee in possession, nor acquire 
such a right, “‘ for she was not the mortgagee, nor the 
assignee of the mortgagee in possession, and could not, 
in that character, have defended against MclIlveen or 
his assigns.” Livingston was released from his bid. 
This is certainly a valuable decision. But the learned 
judge, writing the opinion, went beyond the case to 
intimate what would be good law in another case, and 
it can scarcely be denied, said something that is mis- 
chievous. He wanted to distinguish the case before 
him from Miner v. Beekman et al., 50 N. Y. 337 (cited 
above), and said: “The case is supposed to be like 
that of Miner v. Beekman. It is different in an impor- 
tant particular. There the entry was by the mortga- 
gee, who was also the purchaser at the sale. He thus 
became a mortgagee in possession, and could defend 
against the owner of the equity of redemption, or his 
representative, any action, except one for an account- 
ing of the rents and profits, and to redeem.’’ Now, in 
the case of Miner v. Beekman, no snch thing as this 
was decided, or even before the court. On the con- 
trary, the complaint in thut case was for un accounting 
and for plaintiff to be allowed to redeem; the very 
foundation of the action thus being an acknowledg- 
ment that defeudants were mortgagees in possession, 
and it being brought on that theory alone. If it had 
been an action in ejectment, then the question would 
have arisen whether defendants were mortgagees in 
possession, and there can now be no doubt that the 
decision would have been that they were not; but the 
court decided that it was not an action in ejectment. 
but to redeem (see above). It will be seen in the case 
which next here follows that the Court of Appeals 
have since decided the very contrary of what Judge 
Folger would seem to attribute to them in Miner v. 
Beekman. And when we stop to think of it, what 
difference or distinction on any principle can there be 
between the mortgagee taking possession, or his as- 
signee of the mortgage doing so? Evidently none. 





The owner of the mortgage, whether he be the mort- 
gagce or his assignee, becomes mortgagee in possession 
in the same way. In Shriver v. Shriver, a stranger 
purchased at the void foreclosure sale, and entered into 
possession. She got no title thereby to the premises; 
but the sale did operate as an assignment to her of the 
mortgage sought to be foreclosed. In Miner v. Beek- 
man, the mortgagee himself becomes the purchaser, 
and took possession. He got nothing by the void sale 
— he had after it only just what he had before, namely, 
his mortgage. Thus. in each case the owner of the 
mortgage took possession, neither acquiring any right 
by the void foreclosure under which he purchased. In 
each instance it was the owner of a mortgage taking 
possession. Where is the ‘‘important particular” in 
which the cases differ? One that took possession was 
the mortgagee, and the other was the assignee of the 
mortgage; but where is the principle or reason that 
would make the possession of the one in any respect 
different from thut of the other? Each one owned a 
mortgage and took possession under it without the 
permission or assent of the owner of the fee, and that 
is all there is of it. 

Dunning v. Leavitt, 85 N. Y. 30. This was an action 
to foreclose a mortgage, in which a deficiency judgment 
was prayed for against Mrs. Leavitt, to which prayer 
she interposed a defense. The facts were these, as 
proved on the trial: One Howell owned the premises, 
subject to a mortgage for $1,800, Roberts, the mort- 
gagee, began an action in 1857 to foreclose, making 
Howell, the owner of the fee, a party, and served 
summons on him by publication on the ground that he 
had departed from his residence and could not be 
found; but the fact was that he was dead. His heirs 
at law of course were not made parties. At the ensu- 
ing foreclosure sale, Roberts, the mortgagee, pur- 
chased, and went into possession under the referee’s 
deed. He subsequently conveyed the premises by 
warrantee deed, his grantee conveyed in the same 
manner, and so on till the premises came down the 
line to one Fisher, who executed a mortgage on the 
premises of $15,000 to Dunning, et al., plaintiffs in this 
action; and Fisher granted in the same manner to one 
Fuller, the grantee assuming the $15,000 mortgage, and 
subsequently Fuller grauted to defendant,Mrs. Leavitt, 
with whom the chain ended, she also assuming the 
said $15,000 mortgage as part of the purchase price. 
Each grantee took possession. The heirs of said 
Howell, deceased, brought an action of ejectment 
against Mrs. Leavitt in 1878, and she, not answering, 
suffered judgment of ejectment to be taken against her 
by default, and said heirs obtained possession. Dun- 
ning, et al., mortgagees, Were not parties to the eject- 
ment action, and of course were not bound by it. 
Subsequently to it they commenced this action to 
foreclose their said mortgage, praying for a deficiency 
judgment against Mrs. Leavitt because of her said 
assumption of said mortgage. The Howell heirs were 
not parties. The trial court gave judgment in favor of 
Mrs. Leavitt, holding ‘that there was a “ paramount 
outstanding title”? in the Howell heirs, that Roberts, 
who held the mortgage for $1,800, nor any of the sub- 
sequent grantees of the premises in question, ever 
obtained possession of such premises with the consent 
of the mortgagor, or owners of the equity of redemp- 
tion, nor by any valid proceedings to foreclose said 
mortgage, or otherwise;’’ and that Mrs. Leavitt ‘‘ de- 
rived no estate, right, title, interest or claim whatever 
in or to said lands and premises, and that the agree- 
ment of said Leavitt to assume the payment of plaint- 
iffs’ said mortgage was without consideration;” and 
that Mrs. Leavitt was not liable on her covenant as- 
suming said mortgage, there being no consideration 
therefor. The court refused plaintiffs’ request to find 
that Mrs. Leavitt was a mortgagee in possession, and 
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that the Howell heirs could not have maintained the 
ejectment action against her, to which plaintiff ex- 
cepted. (The writer has looked into the printed case 
for these facts, and also into Mr. Hun's report of the 
case, which contains a very careful summary.) The 
General Term of the Supreme Court of the Second 
Department (20 Hun, 178), reversed this judgment, 
holding that Roberts by his abortive foreclosure, and 
the possession he got under it, became a mortgagee in 
possession, and that each of the grantees from him 
down to and including Mrs. Leavitt was a mortgagee 
in possession; and that being a mortgagee in posses- 
sion, Mrs. Leavitt could not be dispossessed in eject- 
ment, and was liable on her covenant of assumption. 
The Court of Appeals reversed this, and held that Mrs. 
Leavitt was not liable for a deficiency, on the express 
ground that she received no titie. Judge Andrews in 
the opinion says: ‘‘ But the consideration for her 
covenant wholly failed upon her eviction by paramount 
title. The grantors of Fuller had no title or estate in 
the land when they executed the mortgage, or when 
they conveyed to him, nor did Fuller have any when 
he conveyed to defendant’”’ (Mrs. Leavitt). The Court 
of Appeals reporter omits in his summary of the facts 
of this case to state that the ejectment action against 
Mrs. Leavitt was allowed to go by default on failure to 
answer; from which it would be inferred that it had 
been contested, and was regarded as res adjudicata, 
which was not the fact. Oral evidence of the death of 
Howell before the Robert’s foreclosure, and of other 
facts, was heard at the trial of this foreclosure action. 
Whether Mrs. Leavitt was legally evicted by para- 
mount title was the question of fact litigated. Be- 
sides the plaintiffs in this case were not parties to the 
ejectment action. It need hardly be suggested that 
Mrs. Leavitt, by suffering a default in that action — 
which might have been collusive —could not release 
herself from her covenant of assumption. If such a 
thing as that could happen, mortgagees would indeed 
stand in evil case. Nor does the reporter make any 
mention in the head-notes of the leading point decided 
by this case. He summarizes the trite rule that a 
grantee is not bound by his assumption of a mortgage 
as part of the purchase price, when he receives no title 
or interest by the conveyance; while the important 
holding that Mrs. Leavitt had no right, title or inter- 
est in the land, notwithstanding her succession to the 
interest of Roberts, the mortgagee who purchased and 
eutered into possession under the void foreclosure in 
1857, is not even alluded to. It should also be ob- 
served, in connection with this case, that if Roberts 
had been a mortgagee in possession, the right to redeem 
had long since elapsed before Mrs. Leavitt purchased, 
and thus the title she received would have been per- 
fect. Ten years was the time limited for an action to 
redeem. (50 N. Y. 468.) 

John Gross v. Arthur Welwood. (Decided by the 
Court of Appeals, Oct. I0, 1882; not yet reported.) 
This was an action of ejectment, commenced in 1878. 
Plaintiffs made title as the heirs of John Gross, de- 
ceased, who became seized and possessed cf the premi. 
ses, situated in the city of Brooklyn, in 1834. Defend- 
aunt Welwood (the other defendants were tenants un- 
der him), pleaded right of possession under an assess- 
ment lease, and that he was mortgagee in possession ; 
and proved that plaintiffs’ said ancestor mortgaged the 
premises in 1835 to one Bergen, the mortgage payable 
in one year from its date, and that it was still out- 
standing, Bergen being dead; also that in 1839 Bergen 
received an assessment lease of said premises for five 
hundred years from the city of Brooklyn, such lease 
resulting from a sale of the premises for non-payment 
of an assessment; and there was evidence tending to 
show that in 1840 said Bergen was in possession of the 
premises. In that year he assigned the assessment 





lease to one Chattelle, who took possession, and iu 
1850 the latter assigned said lease to defendant Wel- 
wood, who took possession. Both of said assignments 
had covenants of quiet enjoyment. Plaintiffs’ ancestor 
died about 1850. On the trial the assessment lease was 
shown to be absolutely void, and it was so treated on 
appeal. The question in this case was whether it was 
enough fordefendants to show simply that said Bergen 
was in possession in 1840 in order to make him out a 
mortgagee in possession; or in other words, assuming 
that he was in possession then, did it follow that he 
was a mortgagee in possession, even though he might 
have gone into possession, not under his mortgage by 
consent of Gross, but by means of and under the as- 
sessment lease ? The evidence simply tended to show 
that he was in possession; how he got it did not ap- 
pear, and could only be a matter of inference from all 
the facts and circumstances of the case. The city 
court of Brooklyn at General Term held as follows: 
“*Tt made no difference under what claim Bergen went 
in, whether claiming under his mortgage alone, or 
under the corporation lease. If he was in possession 
at all, being a mortgagee, he was entitled to hold his 
possession, unless the possession was redeemed.’’ 
(Quoted from opinion.) The Court of Appeals’ decis- 
ion on the question (opinion by Judge Danforth), is as 
follows: ‘It was for them (the jury) to say whether 
Bergen was, in fact, in possession, and if so, the char- 
acter of that possession, and whether lawfully ac- 
quired, or not. * * * The case went to the jury in 
ashape most favorable to defendants, and their ver- 
dict establishes that possession was not taken under 
the mortgage, and therefore that the plaintiffs were 
entitled to recover.”’ 

This is the latest case on the subject of this article, 
and ought to put at rest the rule that it is not enough 
that the mortgagee gets into possession, but he must 
get in lawfully, namely, by permission or assent of the 
owner of the fee, under his mortgage and with a view 
to its payment or security, in order to be a mortgagee 
in possession. When he becomes thus in possession, 
the law as it was before the statute, or as it is since, 
has nothing to do with his possession. He is in simply 
and only by virtue of an understanding or agreement 
between him and the owner of the fee allowing him to 
take and hold the land as a pledge for the payment or 
better security of his mortgage. Suppose the owner of 
the fee should permit the mortgagee upon default to 
go into possession under an arrangement between them 
that the latter should hold the land as a pledge for five 
years only, during which time he should apply the 
rents and profits on the mortgage; could there be any 
pretense at the end of the five years that the mortga- 
gee, granting that his mortgage was still unsatisfied, 
would have any right to stay longer? It may be well 
to add to our State authorities aclear and explicit case 
decided by the United States Supreme Court — Rus- 
sell vy. Ely, 2 Black, 575. The case arose under the 
statute of Wisconsin taking away the right of posses- 
sion from the mortgagee, it being the same as our stat- 
ute. The mortgagee had been let in by a tenant of the 
mortgagor at the expiration of the term of tenancy, 
and the mortgagor brought ejectment against the 
mortgagee. The opinion is by Judge Miller, and says: 

‘*If the mortgagee has no right to recover the pos- 
session by legal proceedings, it would seem that he 
should not be permitted in any other manner to obtain 
that possession against the consent of the mortgagor, 
or the person holding under him. We are however 
referred by counsel for plaintiff in error to the cases of 
Gillett v. Easton, 6 Wis. 30, and Tallman v. Ely, 16 
Wis. 257, as establishing a contrary doctrine. A care- 
ful examination of these cases does not sustain the 
proposition in favor of which they are cited, to an ex- 
tent which will conflict with the instruction of the 
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court under consideration. It is true that in both of 
these cases it is held that the mortgagee lawfully in 
possession cannot be turned out by ejectment brought 
by the mortgagor. In both the cases the decision 
turned upon the fact that the mortgagees were lawfully 
in possession, and in both it is evident that the de- 
fendants originally entered with the consent of the 
mortgagor, either express or implied.” 

The subject should uot be left without reading the 
great case of Kortright v. Cady, 21 N. Y. 343, which, 
though not exactly in line with our present inquiry, 
is pertinent in that it forever sets at rest the rule in 
this State that a mortgage on real property is a mere 
chattel, a lien, and that the fee remaius in the mortga- 
gor both before and after default. The wholesome 
spirit of this case has been, and will be of great assist- 
ance in the evolution of the law relative to mortgages 
from the narrow and oppressive rule of the common 
law to rules and principles in harmony with justice, 
experience and reason. No one can read some of the 
judicial opinions on the subject of mortgagee in pos- 
session without being impressed with the obstacles this 
evolution has so far had to overcome, and how hard it 
has been to obtain conformity to the provision of the 
Revised Statutes, taking away the mortgagee’s right 
of possession after default. In the able opinion of 
Judge Comstock, in the above case, is the following 
paragraph, which, if dicta may be set up against dicta, 
is well worth quoting, namely: ‘‘ When the Legisla- 
ture, by express enactment, denied this remedy to 
mortgagees, they undoubtedly supposed they had 
swept away the only remaining vestige of the ancient 
rule of the common law which regarded a mortgage as 
a conveyance of the freehold; yet I see nothing incon- 
sistent or anomalous in allowing the possession, once 
acquired for the purpose of satisfying the mortgage 
debt, to be retained until that purpose is accom- 
plished.” Certainly; if the mortgagor allow the 
mortgagee to go into possession for the “ purpose of 
satisfying the mortgage debt,’’ it would accord with no 
reason or principle to permit the latter to be put out 
before “‘that purpose is accomplished.’’ The statute 
has nothing to do with it. This fully illustrates the 
true rule on the subject, and shows clearly that the 
Legislature did sweep away ‘“‘the only remaining 
vestige.’’ 

The writer has cited no case on mortgagee in posses- 
sion decided prior to the rule adopted by the Revised 
Statutes, though such decisions are quoted in some late 
cases as though still applicable. 

The law asa science advances slowly, so slowly that 
it may well be said of it as Macaulay said of the British 
Constitution: ‘‘The alterations have been great. Yet 
there never was a moment at which the chief part of 
what existed was not old.’’ But, to emphasize the 
language of colored brother Jasper, ‘‘The sun do 
move.”’ W. J. G. 

BRook.yn, Dec. 16, 1882. 


——_—__@——_—__— 


SUITS AGAINST THE GOVERNMENT AND 
ITS OFFICERS. 


SUPREME COURT OF THE UNITED STATES, 
DECEMBER 4, 1882. 


Unitep States v. LEE. 


1. The doctrine that the United States cannot be sued as a 
party defendant in any court whatever, except where 
Congress has provided for such suit examined and reaf- 
firmed, and the nature of this exemption considered. 

2. This exemption is however limited to suits against the United 
States directly and by name, and cannot be successfully 
pleaded in favor of officers and agents of the United States 
when sued by private persons for property in their posses- 
sion as such officers and agents. 





3. In such cases a court of competent jurisdiction over the 
parties before it may inquire into the lawfulness of the 
possession of the United States as held by such officers or 
agents, and give judgment according to the result of that 
inquiry. 

. The difference in the essential features of a monarchial and 
republican form of government renders the decisions of 
the English courts on this subject of but little value as 
precedents, while an examination of numerous decisions 
of this court, from its organization under the Constitution 
to the present day, establishes the foregoing proposition. 

The constitutional provisions that no person shall be de- 
prived of life, liberty, or property without due process of 
law, nor private property taken for public use without 
just compensation, are intended as limitations upon the 
power of the government in its dealings with the citizen, 
and relate to that class of rights whose protection is pe- 
culiarly within the province of the judicial branch of the 
government. 

. In regard to the tife and liberty of the citizen, the courts 
have so often exercised the power by writ of habeas corpus 
that there remains no question about their right to do so. 
The cases here examined show that they are equally bound 
to give remedy for unlawful invasion of rights of property 
by officers of any branch of the government. 

7. The evils which it is suggested may arise from interference 
of State or other courts with the exercise of powers essen- 
tial to government are illusory, and are insignificant in 
comparison with the proposition that no relief can be 
granted when it is asserted that the United States has 
authorized the wrong. 

. Such suits, if commenced elsewhere, are by existing laws 
always removable into a court of the United States, in 
which injustice to the government will neither be pre- 
sumed nor permitted. 

. On the trial of the present case before the jury the title 
relied on by defendants was a certificate of sale of the land 
to the United States by the commissioners under the act 
of Congress for the collection of direct taxes, and the cer- 
tificate was impeached because of the refusal of the com- 
missioners to permit the owner to pay the tax, with inter- 
est and costs, before the day of sale, by an agent, or in 
any other way than by payment in person. 

. The cases of Bennett v. Hunter, 9 Wall. 324, Tacey v. Ir- 
win, 18 id. 549, and Atwood v. Weems, 99 U.S. 183, re- 
examined, and the principle they establisb held to apply 
to a purchase by the United States as well as by a private 
person, namely, that when the commissioners had estab- 
lished a uniform rule that they would receive such taxes 
from no one but the owner in person, it avoids such sale, 
and a tender is unnecessary, since it would be of no avail. 


N error to the Circuit Court of the United States 
for the Eastern District of Virginia. The opinion 
states the facts. 

MILER, J. These are two writs of error to the same 
judgment, one prosecuted by the United States, eo 
nomine, and the other by the Attorney-General of 
the United States in the names of Frederick Kaufman 
and Richard P. Strong, the defendants against whom 
judgment was rendered in the Circuit Court. 

The action was originally commenced in the Circuit 
Court for the county of Alexandria, in the State of 
Virginia, by the present defendant in error against 
Kaufman and Strong and a great number of others, to 
recover possession of a parcel of land of about eleven 
hundred acres, known as the Arlington estate. It was 
an action of ejectment in the form prescribed by the 
statutes of Virginia, under which the pleadings are in 
the names of the real parties, plaintiff and defendant. 

As soon as the declaration was filed in that court the 
case was removed into the Circuit Court of the United 
States by writ of certiorari, where all the subsequent 
proceedings took place. It was tried by a jury, and 
during the progress of the trial an order was made at 
the request of the plaintiff dismissing the suit as to all 
of the defendants except Kaufman and Strong. 
Against each of these a judgment was rendered for 
separate parcels of the land in controversy, namely 
against Kaufman for about two hundred acres of it,con- 
stituting the National Cemetery and included within 
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its walls, and against Strong for the remainder of the 
tract except seventeen acres in the possession of Maria 
Syphax. 

As the United States was not a party to the suit 
below, and while defending the action by its proper 
law officers, expressly declined to submit itself as a 
defendant to the jurisdiction of the court, there may 
exist some doubt whether it has aright to prosecute 
the writ of error in its own name; but as the judgment 
against Kaufman and Strong is here on their writ of 
error, and as under that writ all the questions are raised 
which can be raised under the other, their writ being 
prosecuted in the interest of the United States, and 
argued here by the solicitor-general, the point is im- 
material, and the question has not been mooted. 

The first step taken in the case, after it came into the 
Circuit Court of the United States,was the filing in the 
clerk’s office of that court of the following paper by 
the Attorney-General : 

“GrorGe W. C. LEE 
v. 

FREDERICK KAUFMAN, 

R. P. STRONG, AND OTHERS. 


“ And now comes the Attorney-General of the Uni- 
ted States and suggests to the court and gives it to 
understand and be informed (appearing only for the 
purpose of this motion) that the property in contro- 
versy in this suit has been for more than ten years and 
now is held, occupied, and possessed by the United 
States, through its officers and agents, charged in be- 
half of the government of the United States with the 
control of the property, and who are in the actual 
possession thereof, as public property of the United 
States, for public uses, in the exercise of their sovereign 
and constitutional powers, as a military station, and 
as a national cemetery es*xlished for the burial of 
deceased soldiers and sailors, and known and designa- 
ted as the ‘ Arlington Cemetery,’ and for the uses and 
purposes set forth in the certificate of sale, a copy of 
which as stated and prepared by the plaintiff, and 
which is a true copy thereof, is annexed hereto and 
filed herewith, under claim of title as appears by the 
said certificate of sale, and which was executed, de- 
livered and recorded as therein appears. 

**Wherefore, without submitting the rights of the 
government of the United States to the jurisdiction of 
the court, but respectfully insisting that the court has 
no jurisdiction of the subject in controversy, he moves 
that the declaration in said suit be set aside, and all 
the proceedings be stayed and dismissed, and for such 
other order as may be proper in the premises. 

**CHAS. DEVENS, 
Att’ y-Gen’l U. 8.” 

The plaintiff demurred to this suggestion, and on 
hearing the demurrer was sustained. 

The case was thereupon tried before a jury on the 
general issue pleaded by defendants Kaufman and 
Strong, in the course of which the question raised by 
this suggestion of the attorney-general was again 
presented to the court by prayers for instruction which 
were rejected and exceptions taken. 

The plaintiff offered evidence establishing title in 
himself by the will of his grandfather, George Wash- 
ington Parke Custis, who devised the Arlington estate 
to his daughter, the wife of General Robert E. Lee, 
for life, aud after her death to the plaintiff. This, with 
the long possession under that title, made a prima facie 
right of recovery in plaintiff. 

The title relied on by defendants was a tax-sale 
certificate made by the commissioners appointed under 
the act of Congress of June 7, 1862, ‘‘ for the collection of 
direct taxes in the insurrectionary districts within the 
United States,” as amended by the act of February 6, 
1863. At this sale the land was bid in by said commis- 
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sioners for the United States, and a certificate of that 
fact was given by these commissioners and introduced 
on the trial as evidence by defendant. 

If this sale was a valid sale and the certificate con- 
veyed a valid title, then the title of plaintiff was 
thereby divested and he could not recover. 

If the proceedings evidenced by the tax sale did not 
transfer the title of the property to the United States, 
then it remained in the plaintiff, and so far as the 
question of title was concerned, his recovery was a 
rightful one. 

We have then two questions presented to the court 
and jury below, and the same questions arise in this 
court on the record: 

1. Could any action be maintained against the de- 
fendants for the possession of the land in controversy 
under the circumstances of the relation of that posses- 
sion to the United States, however clear the legal right 
to that possession might be in plaintiff? 

2. If such an action could be maintained, was the 
prima facie title of plaintiff divested by the tax sale and 
the certificate given by the commissioners? 

It is believed that no division of opinion exists among 
the members of this court on the proposition that the 
rulings of law under which the latter question was 
submitted by the court to the jury was sound, and 
that the jury were authorized to find, as they evidently 
did find, that the tax certificate and the sale which it 
recited did not divest the plaintiff of his title to the 
property. 

For this reason we will consider first the assignment 
of errors on that subject. 

No substantial objection is seen on the face of the 
certificate to its validity, and none bas been seriously 
urged. It was admitted in evidence by the court, and 
unless impeached by extrinsic evidence offered by the 
plaintiff, it defeated his title. 

When this tax sale was made, the act of February 6, 
1863, which amended the original act of June 7, 1862, 
by substituting a new section seven for that of the 
former, was in force. It declares that the certificate 
of the commissioners given to the purchaser at such 
sale ‘* shall be received in all courts and places as prima 
facie evidence of the regularity and validity of said 
sale, and of the title of the said purchaser or purchasers 
under the same;”’ and that it ‘‘ shall only be affected 
as evidence of the regularity and validity of sale by 
establishing the fact that said property was not subject 
to taxes, or that the taxes had been paid previous to 
sale, or that the property had been redeemed according 
to the provisions of this act.’’ 

It is in reference to the clause which permits tho 
certificate to be impeached by showing that the taxes 
had been paid previous to sale that the plaintiff in the 
present case introduced evidence. 

The court hasin a series of cases established the 
proposition that where the commissioners refused to 
receive such taxes, their action in thus preventing 
payment was the equivalent of payment in its effect 
upon the certificate of sale. Bennett v. Hunter, 9 Wall. 
826; Tacey v. Irwin, 18 id. 549; Atwood v. Weems, 99 
U.S. 183. 

There are exceptions to the ruling of the court on 
the admission of evidence, and instructions to the jury 
given and refused on this subject, which are made the 
foundation of several assignments of error. 

All that is necessary to be considered in this matter 
is presented in the instructions granted and refused. 
The point in issue is fairly raised by the following, 
given at the request of plaintiff and against the objec- 
tion of defendants: 

“Tf the jury believe from the evidence that the 
commissioners prior to January 11, 1864, established, 
announced, and uniformly followed a general rule 
under which they refused to receive on property which 
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had been advertised for sale from any one but the 
owner, or a party in interest, in person, when offered, 
the amount chargeable upon said property by virtue 
of the said acts of Congress, then said rule dispensed 
with the necessity of a tender, and in the absence of 
proof to the contrary the law presumes that said 
amount would have been paid, and the court instructs 
the jury, that upon such a state of facts, the sale of 
the property in controversy made on the 11th day of 
January, 1864, was unauthorized, and conferred no 
title on the purchaser;’’ and by instructions six and 
seven, given at the request of defendants, in the fol- 
lowing language : 

“6th. The burden of proof is upon the plaintiffs to 
establish the fact that the tax commissioners before 
the sale of this property made a general rule not to 
receive taxes except from the owner in person after 
the advertisement and before the sale; and if the jury 
believe that only two such instances occurred before 
the sale of this property, and if there is no evidence 
that the other two commissioners or either of them 
ever acted under such rule or practice except Commis- 
sioner Hawxhurst, or that they or either of them ever 
concurred in such action before the sale of this prop- 
erty, then the said two instances in which Mr. Hawx- 
hurst alone acted do not establish the said practice by 
the board of commissioners before the sale of this 
property in a sufficient manner to'render the certificate 
of sale of this property invalid. 

7th. In order to establish a general practice or rule 
of the board of commissioners not to receive taxes 
except from the owner in person, after advertisement 
and before sale; before the date of the sale of the 
property in controversy, the jury must find from 
evidence produced on this trial that a majority of such 
board adopted such practice or rule, or concurred 
therein, before the date of the sale of this property, 
and in the absence of proof to the contrary the law 
presumes that a majority of such board did not adopt 
such practice or rule, or concur therein before such 
date.” 

We think these presented correctly to the jury the 
principle established by the cases in this court above 
referred to. That is, that the commissioners them- 
selves having established and acted upon a rule that 
payment of the taxes after advertisement would be 
received from no one but the owner of the land ap- 
pearing in person to pay them, that if offered by his 
tenant, his agent, or his attorney in fact duly appointed, 
it would be rejected, it would be an idle ceremony for 
any of these to make the offer, and an actual tender by 
such persons, as it would certainly not be accepted, 
need not be made. That the commissioners, having 
in the execution of the law acted upon a rule which 
deprived the owner of the land of an important right, 
a right which went to the root of the matter, a right 
which has in no instance known to us or cited by 
counsel been refused to a tax-payer, the sale made 
under such circumstances is invalid, as much so as if 
the tax had been actually paid or tendered. The 
proposition is thus expressed by this court at its last 
term, in the case of Hills v. Albany Exchange Bank, as 
the result of the cases above cited: ‘‘Itis a general 
rule that when the tender or performance of an act is 
necessary to the establishment of any right against 
another party, this tender or offer to perform is waived 
or becomes unnecessary when it is reasonably certain 
that the offer will be refused.” 

The application of these decisions to the case before 
us is denied by counsel on two grounds. The first of 
theve is that the case of Bennett v. Hunter was decided 
on the language of the act of 1862, and that due atten- 
tion was not given to the peculiar language of the 
substituted section seven of the act of 1863, which 
says that “‘ when the owner of the land shall not on 








or before the day of sale appear in person before said 
board of commissioners and pay the amount of the 
tax, with ten per centum interest thereon, with the 
costs of advertising the same, or request the same to 
be struck off to a purchaser for a less sum than two- 
thirds of the assessed value of said several lots or parcels 
of ground, the said commissioners shall be authorized 
at said sale to bid off the same for the United States at 
a sum not exceeding two-thirds of the assessed value 
thereof.” It is argued from this that no right to pay 
the tax under this statute existed except by the owner 
in person. 

The reply to this is that in the case of Bennett v. 
Hunter and Tacey v. Irwin, the sales that were under 
consideration are clearly shown by the reports to have 
been made after the act of 1863, and it is believed that 
no sale for taxes was made under the original tax law 
until after that amendment was passed, and that all 
the officers charged with the duty of collecting that 
tax were aware of the language of the new seventh 
section. It is quite apparent from the opinion of Chief 
Justice Chase, who spoke for the court in the case of 
Bennett v. Hunter, and who was secretary of the 
treasury when both statutes were enacted, that he 
understood well that he was deciding the very. question 
raised by the requirement to appear in person in the 
latter act, and intended to decide that notwithstanding 
this the owner had a right to pay the tax before sale 
by an agent or a friend. 

Besides there was no other provision of either the 
act of 1862 or the amendment of 1863 which gave the 
owner the right to pay at all between the advertisement 
and the sale. The third section of the original act gave 
the right to pay for sixty days after the tax commis- 
sioners had fixed the amount of the tax, and no longer; 
and the seventh section of that act, as well as its sub- 
stitute of 1863, gave the right to redeem after the sale 
was made. 

It is clear therefore that Bennett v. Hunter, Tacey v. 
Irwin, and Atwood vy. Weems, were decisions construing 
the substituted seventh section of 1863. 

In the case of Turner v. Smith, 14 Wall, 553, this court, 
in construing the change in the language of the seventh 
section, held that its object was to authorize the United 
States, by its commissioners, to bid more than the 
tax and costs, which they could not do before, and to 
limit them to two-thirds of its value, and that after the 
amount of costs and tax had been bid, the United 
States should not bid against a purchaser named by 
the owner. It was probably in reference to this that 
the act required the personal presence of the owner 
before the commissioners to name a purchaser, against 
whom the United States should not compete after it 
was secured by a bid which covered the tax, interest, 
and costs. 

The other point raised is, that the right to pay the 
taxes between the advertisement and day of sale in any 
other mode than by personal appearance of the owner 
before the commissioners, did not exist in cases where 
the United States became the purchaser. As it could 
never be known until the day of sale whether the 
United States would become the purchaser or not, it 
would seem that the duty of the commissioners to 
receive the taxes was to be exercised without reference 
to the possibility of the land being struck off to the 
United States. 

In the case of Cooley v. O'Connor, 12 Wall. 391, it 
was held that the act contemplated that a certificate 
of sale should be given when the United States became 
the purchaser as in other cases, and no reason is shown 
why that certificate should have any greater effect as 
evidence of title than in the case of a private purchaser, 
nor why it should not be subject to the same rules in 
determining its validity, nor why the payment or 
tender of the tax, interest, and costs should not be 
made by an agent in the one case as in the other. 
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It is proper to observe that there was evidence, 
uncontradicted, to show that Mr. Fendall appeared 
before the commissioners in due time and offered on 
the part of Mrs. Lee, in whom the title then was, to 
pay the taxes, interest, and costs, and was told that 
the commissioners could receive the money from no 
one but the owner of the land in person. 

In all this matter we do not see any error in the 
rulings of the court, nor any reason to doubt that the 
jury were justified in finding that the United States 
acquired no title under tax-sale proceedings. 

In approaching the -other question which we are 
called on to decide, it is proper to make a clear state- 
ment of what it is. 

The counsel for plaintiffs in error and in behalf of 
the United States assert the proposition, that though 
it has been ascertained by the verdict of the jury, in 
which no error is found, that the plaintiff has the title 
to the land in controversy, and that what is set up in 
behalf of the United States is no title at all, the court 
can render no judgment in favor of the plaintiff against 
the defendants in the action, because the latter hold 
the property as officers and agents of the United States 
and it is appropriated to lawful public uses. 

This proposition rests on the principle that the Uni- 
ted States cannot be lawfully sued without its consent 
in any case, and that no action can be maintained 
against any individual without such consent, where 
the judgment must depend on the right of the United 
States to property held by such persons as officers or 
agents for the government. 

The first branch of this proposition is conceded to be 
the established law of this country and of this court 
at the present day ; the second, as a necessary or proper 
deduction from the first, is denied. 

In order to decide whether the inference is justified 
from what is conceded, it is necessary to ascertain, if 
we can, on what principle the exemption of the United 
States from a suit by one of its citizens is founded, and 
what limitations surround this exemption. In this, 
as in most other cases of like character, it will be 
found that the doctrine is derived from the laws and 
practices of our English ancestors; and while it is 
beyond question that from the time of Edward the 
First until now the king of England was not suable 
in the courts of that country, except where his con- 
sent had been given on petition of right, it is a matter 
of great uncertainty whether prior to that time he was 
not suable in his own courts and in his kingly character 
as other persons were. We have the authority of 
Chief Baron Comyn, 1 Digest, 132, Action, C. 1, and 6, 
Digest, 67, Prerogatives; and of the Mirror of Justices, 
chap. 1, sec. 3, and chap. 5, sec. 1, that such was the law; 
andof Bracton and Lord Holt, that the king never 
was suable of common right. It is certain however 
that after the establishment of the petition of right, 
about that time, as the appropriate manner of seeking 
relief where the ascertainment of the parties’ rights 
required a suit against the king, no attempt has been 
made to sue the king in any court except as allowed on 
such petition. 

It is believed that this petition of right, as it has 
been practiced and observed in the administration of 
justice in England, has been as efficient in securing 
the rights of suitors against the Crown in all cases 
appropriate to judicial proceedings, as that which the 
law affords in legal controversies between the subjects 
of the king among themselves. 

“If the mode of proceeding to enforce it be formal 
and ceremonious, it is nevertheless a practical and 
efficient remedy for the invasion by the sovereign 
power of individual rights.’’ United States v. O’ Keefe, 
ll Wall. 178. 

There is in this country however no such thing as 
the petition of right, as there is no such thing asa 





kingly head to the nation, or to any of the States 
which compose it. There is vested in no officer or 
body the authority to consent that the State shall be 
sued except in the law-making power which may give 
such consent on the terms it may choose to impose. 
The Davis, 16 Wal. 15. Congress has created a court 
in which it has authorized suits to be brought against 
the United States, but has limited such suits to those 
arising on contract, with a few unimportant excep- 
tions. 

What were the reasons which forbid that the king 
should be sued in his own court, and how do these 
reasons apply to the political body corporate which we 
call the United States of America? As regards the 
king, one reason given by the old judges was the 
absurdity of the king’s sending a writ to himself to 
command the king to appear in the king's court. No 
such reason exists in our government, as process runs 
in the name of the president and may be served on 
the attorney-general, as was done in the case of 
Chisholm v. State of Georgia. Nor can it be said that 
the dignity of the government is degraded by appearing 
as adefendant in the courts of its own creation, be- 
cause it is constantly appearing as a party in such 
courts, and submitting its rights as against the citizens 
to their judgment. 

Mr. Justice Gray, of the Supreme Court of Massa- 
chusetts, in an able and learned opinion which exhausts 
the sources of information on this subject, says: 
‘The broader reason is, that it would be inconsistent 
with the very idea of supreme executive power, and 
would endanger the performance of the public duties 
of the sovereign, to subject him to repeated suits as & 
matter of right, at the will of any citizen, and to sub- 
mit to the judicial tribunals the control and disposition 
of his public property, his instruments and means of 
carrying on his government in war and in peace, and 
the money in histreasury.’’ Briggs v. Light Boats, 11 
Allen, 162. As we have no person in this government 
who exercises supreme executive power or performs 
the public duties of a sovereign, it is difficult to see on 
what solid foundation of principle the exemption from 
liability to suit rests. It seems most probable that it 
has been adopted in our courts as a part of the general 
doctrine of publicists, that the supreme power in every 
State, wherever it may reside, shall not be compelled, 
by process of courts of its own creation, to defend itself 
from assaults in those courts. 

Tt is obvious that in our system of jurisprudence, the 
principle is as applicable to each of the States as it is to 
the United States, except in those cases where by the 
Constitution a State of the Union may be sued in this 
court. Railroad Co. v. Tennessee, 101 U. 8. 337; Rail- 
road Co. v. Alabama, id. 832. 

That the doctrine met witha doubtful reception in the 
early history of this court may be seen from the opin- 
ions of two of its justices in the case of Chisholm v. 
State of Georgia, where Mr. Justice Wilson, a member 
of the convention which framed our Constitution, 
after a learned examination of the laws of England and 
other States and kingdoms, sums up the result by 
saying: ‘‘We see nothing against, but much in favor 
of, the jurisdiction of this court over the State of 
Georgia, a party to this cause.’’ 2 Dallas, 461. Chief 
Justice Jay also considered the question as affected by 
the difference between a republican State, like ours, 
and a personal sovereign, and held that there is no 
reason why a State should not be sued, though doubt- 
ing whether the United States would be subject to the 
same rule. 2 Dallas, 78. 

The first recognition of the general doctrine by this 
court is to be found in the case of Cohens v. Virginia, 
6 Wheat. 380. 

The terms in which Chief Justice Marshall there 
gives assent to the principle do not add much to its 
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force. ‘‘The counsel for the defendant,” he says, 
“ has laid down the general proposition that a sovereign 
independent State is not suable except by its own con- 
sent.”’ This general proposition, he adds, will not be 
controverted. 

And while the exemption of the United States and 
of the several States from being subjected as defend- 
ants to ordinary actions in the courts has since that 
time been repeatedly asserted here, the principle has 
never been discussed or the reasons for it given, but 
it has always been treated as an established doctrine. 
United States v. Clarke, 8 Pet. 436; United States v. 
McLemore, 4 How, 286; Hill v. United States, 9 id. 386; 
Nations v. Johnson, 24 id. 195; The Siren, 7 Wall. 152; 
The Davis, 10 id. 15. 

On the other hand, while acceding to the general 
proposition that in no court can the United States be 
sued directly or by original process as a defendant, 
there is abundant evidence in the decisions of this 
court that the doctrine, if not absolutely limited to 
cases in which the United States are made defend- 
ants by name, is not permitted to interfere with the 
judicial enforcement of the established rights of plain- 
tiffs when the United States is not a defendant or a 
necessary party to the suit. 

But little weight can be given to the decisions of the 
English courts on this branch of the subject, for two 
reasons: 

1. In all cases where the title to property came into 
controversy between the crown and a subject, whether 
held in right of the person who was king or as repre- 
sentative of the nation, the petition of right presented 
a judicial remedy —a remedy which this court, on full 
examination in a case which required it, held to be 
practical and efficient. There has been therefore no 
necessity for suing the officers or servants of the king 
who held possession of such property, when the issue 
could be made with the king himself as defendant. 

2. Another reason of much greater weight is found 
in the vast difference in the essential character of the 
two governments as regards the source and the depos- 
itaries of power. 

Notwithstanding the progress which has been made 
since the days of the Stuarts in stripping the crown of 
its powers and prerogatives, it remains true to-day 
that the monarch is looked upon with too much rev- 
erence to be subjected to the demands of the law as 
ordinary persons are, and the kingdom-loving nation 
would be shocked at the spectacle of their queen being 
turned out of her pleasure garden by a writ of eject- 
ment against the gardner. The crown remains the 
fountain of honor, and the surroundings which give 
dignity and majesty to its possessor are cherished and 
enforced all the more strictly because of the loss of 
real power in the government. 

It is not to be expected therefore that the courts will 
permit their process to disturb the possession of the 
crown by acting on its officers or agents. 

Under our system the people, who are there called 
subjects, are the sovereign. Their rights, whether 
collective or individual, are not bound to give way to 
a sentiment of loyalty to the person of a monarch. 
The citizen here knows no person, however near to 
those in power, or however powerful himself, to whom 
he need yield the rights which the law secures to him 
when it is well administered. When he, in one of 
the courts of competent jurisdiction, has established 
his right to property, there is no reason why deference 
to any person, natural or artificial, not even the United 
States, should prevent him from using the means 
which the law gives him for the protection and en- 
forcement of that right. 

Another class of cases in the English courts, in which 
attempts have been made to subject the public ships 
and other property of foreign and independent nations 





found within English territory to their jurisdiction, 
is also inapplicable to this case; for both by the English 
courts and ours, it has been uniformly held that these 
were questions the decisions of which, as they might 
involve war or peace, must be primarily dealt with by 
those departments of the government which had the 
power to adjust them by negotiation, or to enforce 
the rights of the citizen by war. In such cases the 
judicial department of this goverment follows the 
action of the political branch, and will not embarrass 
the latter by assuming an antagonistic jurisdiction. 
Such were the cases of The Exchange, 7 Cranch, 116; 
Luther v. Borden, 7 How. 42; State of Georgia v. 
Stanton, 6 Wall. 75. 

The earliest case in this court in which the true rule 
is laid down, and which bearing a close analogy to the 
one before us, seems decisive of it, is that of the United 
States v. Peters,5 Cranch, 115. In an admiralty pro- 
ceeding commenced before the formation of the Con- 
stitution, and which afterward came into the District 
Court of the United States for Pennsylvania, that 
court after full hearing had decideded that the libel- 
lants were entitled to the proceeds of the sale of a 
vessel coudemned as a prize of war, which had come 
to the possession of David Rittenhouse as treasurer of 
the State of Pennsylvania. The district judge had 
declined to issue any process to enforce his decree 
against the representatives of Rittenhouse, on the 
ground that the funds were held as the property of 
that State, and that as the State could not be subjected 
to judicial process, neither could the officer who held 
the money in her right. The analogy to the case before 
us will be seen when it is further stated that the 
examination of the case and the decree of the court 
had passed upon this claim of the State to the money, 
which had been fully presented, and had decided that 
the libellants and not the State were legally entitled to 
it. In that case, as in this, it was argued that the suit 
was in reality against the State. But on an application 
for a writ of mandamus to compel the judge of the 
District Court to proceed in the execution of his 
decree, it was granted. In delivering the opinion, 
Marshall, Ch. J., says: ‘‘The State cannot be madea 
defendant toasuit brought by an individual, but it 
remains the duty of the courts of the United States to 
decide all cases brought before them by citizens of one 
State against citizens of a different State, when a State is 
not necessarily adefendant. In this case the suit was not 
instituted against the State or its treasurer, but against 
the executrixes of David Rittenhouse for the proceeds 
of a vessel condemned in the court of admiralty, which 
were admitted to be in their possession. If these 
proceeds had been the actual property of Pennsylvania, 
however wrongfully acquired, the disclosure of that 
fact would have presented a case on which it was 
unecessary to give au opinion; but it certaily can never 
be alleged that a mere suggestion of title in a State to 
property in possession of an individual must arrest the 
proceedings of the court, and prevent their looking into 
the suggestion and examining the validity of the title.” 

The case before us isa suit against Strong and Kauf- 
man as individuals, to recover possession of property. 
The suggestion was made that it was the property of 
the United States, and that the court, without inquir- 
ing into the truth of this suggestion, should proceed 
no further; and in this case as in that, after a judicial 
inquiry had made it clear that the property belonged 
to plaintiff and not to the United States, we are still 
asked to forbid the court below to proceed further, 
and to reverse and set aside what it has done, and thus 
refuse to perform the duty of deciding suits properly 
brought before us by citizens of the United States. 

Tt may be said, in fact it is said, that the present case 
differs from the one in 5 Cranch, because the officers 
who are sued assert no personal possession, but are 
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holding as the mere agents of the United States, while 
the executors of Rittenhouse held the money until 
a better right was established. But the very next 
case in this court of a similar character (Meigs v. Mc- 
Clung’s Lessee, 9 Cranch, 11) shows that this distinction 
was not recognized as sound. The property sued for 
in that case was land on which the United States had 
a garrison erected at a cost of $30,000, and the defend- 
auts were the military officers in possession, and the 
very question now in issue was raised by these officers, 
who according to the bill of exceptions, insisted that 
the action could not be maintained against them, 
“because the land was occupied by the United States 
troops, and the defendant officers of the United States, 
for the benefit of the United States and by their 
direction.’”’ They further insisted, says the bill of 
exceptions, that the United States had a right by the 
Constitution to appropriate the property of the indi- 
vidual citizen. The court below overruled these ob- 
jections, and held that the title being in plaintiff he 
might recover, and that “if the land was private 
property the United States could not have intended to 
deprive the individual of it without making him com- 
pensation therefor.’’ 

Although the judgment of the Circuit Court was in 
favor of the plaintiff, and its result was to turn the 
soldiers and officers out of possession and deliver it to 
plaintiff, Chief Justice Marshal] concludes his opinion 
in this emphatic language: ** This court is unanimously 
and clearly of opinion that the Circuit Court committed 
no error in instructing the jury that the Indian title 
was extinguished to the land in controversy, and that 
the plaintiff below might sustain his action.” 

We are unable to discover any difference whatever 
in regard to the objection we are now considering 
between this case and the one before us. 

Impressed by the force of this argument, counsel say 
that the question of the objection arising out of the 
possession of the United States was not considered in 
that case because it was not urged in argument by 
counsel. But it is manifest that it was so set out in 
the bill of exceptions, and so much relied onin the 
court below that it could not have escaped the atten- 
tion of the court and of the eminent man who had 
only six years before delivered the opinion in the case 
of the United Stutes v. Peters. Nor could the case 
have been decided as it was if the doctrine now con- 
tended for be sound, since the effect of the judgment 
was to dispossess the United States of an occupied 
garrison by the judgment against the officers in charge 
of it. 

In the case of Wilcox v. Jackson, 13 Peters, 498, the 
coutest was over a fort of the United States which had 
been in its continued possession for over thirty years, 
aud was so occupied when the suit was brougbt against 
its officers to dispossess them. The case came from 
the Supreme Court of Lllinois to this court on writ of 
error, and the judgment in favor of the plaintiff was 
reversed. The question now under consideration was 
not passed upon directly by this court. But a long 
examination of the question whether the plaintiff had 
proved title in himself, and a decision that while the 
State Courts of Illinois held a certificate of purchase 
from the United States to be a legal title under her 
statute that statute was invalid, might all have been 
avoided by the simple declaration that the United 
States, being in possession of the property as a fort, no 
action at law against its officers could be maintained. 
But no such proposition was advanced by counsel on 
either side or considered by the court. 

There is a very satisfactory reason for this. The 
cases of United States v. Peters, of Meigs v. McClung, 
and of Osborn v. United States Bank, had all involved 
the same question, and in the first and last of these 
oases the principle was fully discussed, and in the other 





necessarily decided in the negative. And in the case 
of Georgia v. Mudrazo, 1 Peters, 110, the court had 
referred to these cases, and again asserted the principle, 
quoting the language of them. Counsel were not jus- 
tified in asking the court to reconsider it while most of 
the judges were still on the bench, including the Chief 
Justice, who had made those decisions. 

The case of Osborn v. United States Bank, 9 Wheat. 
738, is a leading case, remarkable in many respects, and 
in none more than in those resembling the one before 
us. 

The case was this: The State of Ohio having levied 
a tax upon the branch of the Bank of the United States 
located in that State, which the bank refused to pay, 
Osborn, auditor of the State of Ohio, was about to 
proceed to collect said tax by a seizure of the money 
of the bank in its vaults, and an amended bill alleged 
that he had so seized a hundred thousand dollars, and 
while aware that an injunction had been issued by the 
Circuit Court of the United States on the prayer of 
the bank, the money so seized had been delivered to 
the treasurer of the State, Curry, and afterward came 
to the possession of Sullivan, who had succeeded Curry 
as treasurer. Both Curry and Sullivan were made 
defendants as well as Osborne and his assistant Harper. 

One of the objections pressed with pertinacity all 
through the case to the jurisdiction of the court was 
the conceded fact that the State of Ohio, though not 
made a defendant to the bill, was the real party in 
interest. That all the parties sued were her officers, 
her auditor, her treasurer, and their agents, concerning 
acts done in their official character, and in obedience 
to her laws. It was conceded that the State could not 
be sued, and it was earnestly argued there, as here, 
that what could not be done directly could not be done 
by suing her officers. And it was insisted that while 
the State could not be brought before the court, it was 
a necessary party to the relief sought, namely, the 
return of the money and obedience to the injunction, 
and that the bill must be dismissed. 

A few citations from the opinion of Marshall, C. J., 
will show the views entertained by the court on the 
question thus raised. At page 842 of the long report of 
the case he says: 

“If the State of Ohio could have been made a party 
defendant, it can scarcely be denied that this would be 
a strong case for an injunction. The objection is that 
as the real party cannot be brought before the court, 
a suit cannot be sustained against the agents of that 
party; and cases have been cited to show that a court 
of chancery will not make a decree unless all those 
who are substantially interested be made parties to the 
suit. This is certainly true where it is in the power 
of the plaintiff to make them parties, but if the person 
who is the real principal, the person who is the true 
source of the mischief, by whose power and for whose 
advantage it is done, be himself above the law, be ex- 
empt from all judicial process, it would be subversive 
of the best established principles to say that that the 
laws could not afford the same remedies against the 
agent employed in doing the wrong which they would 
afford against him could his principal be joined in the 
snit.”’ 

In another place he says: ‘The process is substan- 
tially, though not in form, against the State, * * * 
and the direct interest of the State in the suit as 
brought is admitted; and had it been in the power of 
the bank to make it a party, perhaps no decree ought 
to have been pronounced in the cause until the State 
was before the court. But this was not in the power 
of the bank, * * * and the very difficult question is 
to be decided, whether in such a case, the court may 
act upon agents employed by the State and on the 
property in their hands.” In answering this question 
he says: ‘' A denial of jurisdiction forbids all inquiry 
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into the nature of the case. It applies to cases perfectly 
clear in themselves; to cases where the government 
is in the exercise of its best established and most es- 
sential powers, as well as to those which may be 
deemed questionable. It asserts that the agents of a 
State, alleging the authority of a law void in itself be- 
cause repugnant to the Constitution, may arrest the 
execution of any Jaw in the United States.”” Again: 
“The bank contends that all cases in which jurisdic- 
tion depends on the character of the party, reference 
is made to the party on the record, not to one who 
may be interested, but is not shown by the record to 
bea party.”’ “If this question were to be determined 
on the authority of English decisions, it is believed 
that no case can be adduced where auy person can be 
considered as a party who is not made so in the 
record.’’ Again: ‘‘In cases where a State is a party 
ou the record the question of jurisdiction is decided 
by iuspection. If jurisdiction depend not on this plain 
fact, but on the interest of the State, what rule has the 
Coustitution given by which this interest is to be 
measured? If no rule is given, is it to be settled by 
the court? If so, the curious anomaly is presented of 
a court examining the whole testimony of a cause, 
inquiring into and deciding on the extent of a State’s 
interest, without having a right to exercise any juris- 
diction in the case. Can this inquiry be made without 
the exercise of jurisdiction ?”’ 

The Supreme Court affirmed the decree of the Circuit 
Court for the District of Ohio, ordering a restitution 
of the money. 

The case of Grisar v. McDowell, 6 Wall. 363, was an 
action in the Circuit Court against General McDowell 
to recover possession of property held by him as an 
officer of the United States which had been set apart 
and reserved for military purposes. Though this was 
set up by him as part of his defense, it does not appear 
that in the argument of counsel for the government, or 
in the opinion of the court, any importance was at- 
tached to this circumstance, but the opinion of Mr. 
Justice Field in this court examines the case elaborately 
on the question whether plaintiff or the government 
had the title to the Jand. If the doctrine now con- 
teuded for is sound, the case should have proceeded no 
further on the suggestion, not denied, that the property 
was held for public use by a military officer under 
orders from the president. 

The case of Brown v. Huger, 21 How. 305, is of a pre- 
cisely similar character, for the possession of the mili- 
tary arsenal at Harper’s Ferry, in which, while the 
fact of its possession by the United States was set out 
in the bill of exceptions, no attention is given to that 
fact in the opinion of this court, which consists of an 
elaborate examination of plaintiff's title, held to be 
insufficient. 

These decisions have never been overruled. On the 
contrary, as late as the case of Davis v. Gray, 16 Wall. 
204, the case of Osborn v. United States Bank is cited 
with approval as establishing these among other prop- 
ositions: 

“Where the State is concerned, the State should be 
made a party, if it can be done. That it cannot be done 
is a sufficient reason for the omission to do it, and the 
court may proceed to decree against the officers of the 
State in all respect as if the State were a party to the 
record. 

“In deciding who are parties to the suit, the court 
will not look beyond the record. Making a State 
officer a party does not make the State a party, although 
her law may have prompted his action, and the State may 
stand behind him as a real party in interest. A State 
can be made a party only by shaping the bill expressly 
with that view, as where individuals or corporations 
are intended to be put in that relation to the case.”’ 

Though not prepared to say now that the court can 





proceed against the officer in ‘all respects’’ as if the 
State were a party, this may be taken as intimating 
in a general way the views of the court at that time. 

The cases of The. Siren, 7 Wall. 152, and The Davis, 
10 id. 15, are instances where the court has held that 
property of the United States may be dealt with by 
subjecting it to maritime liens where this can be done 
without making the United States a party. 

This examination of the cases in this court establishes 
clearly this result: that the proposition that when an 
individual is sued in regard to property which he holds 
as officer or agent of the United States, his possession 
cannot be disturbed when that fact is brought to the 
attention of the court, has been overruled and denied 
in every case where it has been necessary to decide it, 
and that in many others where the record shows that 
the case as tried below actually and clearly presented 
that defense, it was neither urged by counsel nor con- 
sidered by the court here, though if it had been a good 
defense, it would have avoided the necessity of a long 
inquiry into plaintiff's title and of other perplexing 
questions, and have quickly disposed of the case. And 
we see no escape from the conclusion that during all 
this period the court has held the principle to be un- 
sound, and in the class of cases like the present, repre- 
sented by Wilcox v. Jackson, Brown v. Huger, Grisar 
v. McDowell, it was not thought necessary to re-exam- 
ine a proposition so often and so clearly overruled in 
previous, well considered decisions. 

It is true that there are expressions in the opinion of 
the court in the case of Carr v. United States, 98 U. 8. 
433, which are relied on by counsel with much confi- 
deuce as asserting a different doctrine. 

That was a case in which the United States had filed 
a bill in the Circuit Court for the District of California, 
to quiet title to the land on which a marine hospital 
had been built. To rebut the evidence of title offered 
by the plaintiffs, the defendant had relied on certain 
judgments rendered in the State courts, in which the 
unsuccessful parties set up title in the United States 
under which they claimed. It appeared that the person 
who was district attorney of the United States had 
defended these actions, and the question under dis- 
cussion was whether the United States was estopped 
by the proceedings so as to be unable to sustain the 
suit to quiet title. After stating the general doctrine 
that the United States cannot be sued without her 
consent, and the further proposition that no such con- 
sent can be given except by Congress, which is a suffi- 
cient reason why they cannot be concluded by an ac- 
tion to which they are not parties, the learned justice 
who delivered the opinion proceeded to make some 
remarks as to cases in which actions would or would 
not lie against officers of the government in relation to 
property of the United States in their possession. As 
these remarks were not necessary to the decision of the 
point then in question, as the action was equally incon- 
clusive against the United States, whether the persons 
sued were officers of the governmeut or not, these re- 
marks, if they have the meaning which counsei attribute 
to them, must rest for their weight as authority on the 
high character of the judge who delivered them, and 
not on that of the court which decided the case. 

That the United States are not bound bya judgment 
to which they are not parties, and that no officer of 
the government can, by defending a suit against pri- 
vate persons, conclude the United States by the judg- 
ment in such case, was sufficient to decide that case, 
and was all that was decided. 

The fact that the property which is the subject of this 
controversy is devoted to public uses, is strongly urged 
as a reason why those who are so using it under the 
authority of the United States shall not be sued for its 
possession even by one who proves a clear title to that 
possession. In this connection many cases of imaginary 





—ene ee mw mw ew TA em 


Oo @é Rheims ew De fA ee eS woe ~~ UU huhh 


me — |—§ © 2 ~~ © 2 OoellUc lle OlUre lL 


ae ae ee a ae 


8 48 he oo eG @& anes a a hk 


mew, e tO ea ee Oo oO 


THE ALBANY LAW JOURNAL. 17 








evils -have been suggested, ff the contrary doctrine 
should prevail. Among these are a supposed seizure 
of vessels of war, invasions of forts and arsenals of the 
United States. Hypothetical cases of great evils may 
be suggested by a particularly fruitful imagination in 
regard to almost every law upon which depend the 


. rights of the individual or of the government, and if 


the existence of laws is to depend upon their capacity 
to withstand such criticism, the whole fabric. of the 
law must fail. 

The cases already cited of Meigs v. McClung, Wilcox 
v. Jackson, Georgia v. Madrazo, Grisur v. McDowell, 
Brown v. Huger, and Osborn v. Bank of United States, 
necessarily involved this question, for the property 
recovered by the plaintiff in the case of Meigs v. Mc- 
Clung was a garrison and barracks then in use for such 
purposes by the officers of the United States who were 
sued. In the case of Wilcox v. Jackson an action was 
brought to recover, among other things, a fort which 
had been in the occupation of the United States for 
thirty years, and which was then occupied by an officer 
of the army of the United States and his command. In 
the case of Osborn v. Bunk of United States, the money 
sued for and recovered by the final decree of this court 
was money claimed by the State of Ohio as part of its 
public funds and devoted by the laws of that State to 
public uses in all the exigencies of the public service; 
so that the authorities we have examined, if they are 
worth any thing, meet this objection!as they meet the 
others which we have considered. 

The objection is also inconsistent with the principle 
involved in the last twoclauses of art. 50f the amend- 
ments to the Constitution of the United States, whose 
language is: ‘‘ That no person * * * shall be deprived 
of life, liberty or property without due process of law, 
nor shall private property be taken for public use with- 
out just compensation.” 

Conceding that the property in controversy in this 
case is devoted toa proper public use, and that this has 


been done by those having authority to establish a 
cemetery and a fort, the verdict of the jury finds that 
it is and was the private property of the plaintiff, 
and was taken without any process of law and 


without any compensation. Undoubtedly those 
provisions of the Constitution are of that character 
which it is intended the court shall enforce, when 
cases involving their operation and effect are brought 
before them. The instances in which the life and 
liberty of the citizen have been protected by the judi- 
cial writ of habeas corpus are too familiar to need 
citation, and many of these cases, indeed almost all of 
them, are those in which life or liberty was invaded 
by persons assuming to act under the authority of the 
government. Ex parte Milligan, 4 Wall. 2. 

If this constitutional provision is a sufficient author- 
ity for the court to interfere to rescue a prisoner from 
the hands of those holding him under the asserted 
authority of the government, what reason is there 
that the same courts shall not give remedy to the citi- 
zen whose property has been seized without due process 
of law and devoted to public use without just com- 
pensation ? 

Looking at the question upon principle, and apart 
from the authority of adjudged cases, we think it still 
clearer that this branch of the defense cannot be 
maintained. It seems to be opposed to all the princi- 
ples upon which the rights of the citizen, when brought 
in collision with the acts of the government, must be 
determined. In such cases there is no safety for the 
citizen, except in the protection of the judicial tribun- 
als, for rights which have been invaded by the officers 
of the government, professing to act in its name. 
There remains to him but the alternative of resistance, 
which may amount to crime. The position assumed 
here is, that however clear his rights, no remedy can 





be afforded to him when it is seen that his opponent is 
an officer of the United States, claiming to act under 
ita authority; for as Chief Justice Marshall says, to 
examine whether this authority is rightfully assumed 
is the exercise of jurisdiction, and must lead to the 
decision of the merits of the question. The objection 
of the plaintiffs in error necessarily forbids any inquiry 
into the truth of the assumption that the parties set- 
ting up such authority are lawfully possessed of it, 
for the argument is that the formal suggestion of the 
existence of such authority forbids any inquiry into 
the truth of the suggestion. 

But why should not the truth of the suggestion and 
the lawfulness of the authority be made the object of 
judicial investigation ? 

In the case supposed the court has before it a plaint- 
iff capable of suing, a defendant who has no personal 
exemption from suit, and a cause of action cognizable 
in the court — a case within the meaning of that term, 
as employed in the Constitution and defined by the 
decisions of this court. It is to be presumed in favor 
of the jurisdiction of the court that the plaintiff may 
be able to prove the right which he asserts in his 
declaration. 

What is that right as established by the verdict of the 
jury inthis case ? It is the right to the possession of 
the homestead of plaintiff. A right to recover that 
which has been taken from him by force and violence 
and detained by the strong hand. This right being 
clearly established, we are told that the court can pro- 
ceed no further, because it appears that certain mili- 
tary officers, acting under the orders of the President, 
have seized this estate, and converted one part of it 
into a military fort and another into a cemetery. 

It is not pretended, as the case now stands, that the 
President had any lawful authority to do this, or that 
the legislative body could give him any such authority 
except upon payment of just compensation. The 
defence stands here solely upon the absolute immunity 
from judicial inquiry of every one who asserts author- 
ity from the executive branch of the government, 
however clear it may be made that the executive 
possessed no such power. Not only that no such 
power is given, but that it is absolutely prohibited, 
both to the executive and the legislative, to deprive 
any one of life, liberty or property without due process 
of law, or to take private property without just 
compensation. 

These provisions for the security of the rights of the 
citizen stand in the Constitution in the same connec- 
tion and upon the same ground, as they regard his 
liberty and his property. It cannot be denied that 
both were intended to be enforced by the judiciary as 
one of the departments of the government established 
by that Constitution. As we have already said, the 
writ of habeas corpus has been often used to defend 
the liberty of the citizen, and even his life, against 
the assertion of unlawful authority on the part of the 
executive and the legislative branches of the govern- 
ment. See Ex parte Milligan, 4 Wall. 2, and the 
case of Kilbourn, discharged from the custody of the 
Sergeant-at-Arms of the House of Representatives by 
Chief Justice Carter. Kilbourn v. Thompson, 103 U. 
S. 168. 

No man in this country is so high that he is above 
the law. No officer of the law may set that law at 
defiance with impunity. AJ) the officers of the gov- 
ernment, from the highest to the lowest, are crea- 
tures of the law and are bound to obey it. 

It is the only supreme power in our system of gov- 
ernment, and every man who by accepting office par- 
ticipates in its functious is only the more strongly 
bound to submit to that supremacy, and to observe the 
limitations which it imposes upon the exercise of the 
authority which it gives. 
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Courts of justice are established, not only to decide 
upon the controverted rights of the citizens as against 
each other, but also upon rights in controversy be- 
tween them and the government, and the docket of 
this court is crowded with controversies of the latter 
class. 

Shall it be said, in the face of all this, and of the 
acknowledged right of the judiciary to decide, in proper 
cases, statutes which have been passed by both branches 
of Congress and approved by the president to be un- 
constitutional, that the courts cannot give remedy 
when the citizen has been deprived of his property by 
force, his estate seized and converted to the use of the 
government without any lawful authority, without 
any process of law, and without any compensation, 
because the president has ordered it and his officers 
are in possession ? 

If such be the law of this country, it sanctions a 
tyranny which has no existence in the monarchies of 
Europe, nor in any other government which has a just 
claim to well regulated liberty and the protection of 
personal rights. ° 

It cannot be then that when in a suit between two 
citizens for the ownership of real estate, one of them 
has established his right to the possession of the prop- 
erty according to all the forms of judicial procedure, 
and by the verdict of ajury and the judgment of the 
court, the wrongful possessor can say successfully to 
the court, stop here, I hold by order of the president, 
and the progress of justice must be stayed. That 
though the nature of the controversy is one peculiarly 
appropriate to the judicial function, though the United 
States is no party to the suit, though one of the three 
great branches of the government to which by the 
Constitution this duty has been assigned has declared 
its judgment after a fair trial, the unsuccessful party 
can interpose an absolute veto upon that judgment by 
the production of an order of the secretary of war, 
which that officer had no more authority to make than 
the humblest private citizen. 

The evils supposed to grow out of the possible inter- 
ference of judicial action with the exercise of powers 
of the government essential to some of its most im- 
portant operations, will be seen to be small indeed 
compared to this evil, and much diminished, if they 
do not wholly disappear, upon a recurrence to afew 
considerations. 

One of these, of no little significance, is that during 
the existence of the government for now nearly a 
century under the present Constitution, with this 
principle and the practice under it well established, 
no injury from it has come to that government. During 
this time at least two wars so serious as to call into 
exercise all the powers and all the resources of the 
government have been conducted to a successful issue. 
One of these was a great civil war, such as the world 
has seldom known, which strained the powers of the 
national government to their utmost tension. In the 
course of this war persons hostile to the Union did not 
hesitate to invoke the powers of the courts for their 
protection as citizens, in order to cripple the exercise 
of the authority necessary to put down the rebellion, 
yet no improper interference with the exercise of 
that authority was permitted or attempted by the 
courts. Mississippi v. President, 4 Wall. 475; Georgia 
v. Stanton, 6 id. 50; Georgia v. Grant, id. 241; Ex 
parte Tarble, 13 id. 397. 

Another consideration is, that since the United 
States cannot be made a defendant to a suit concern- 
ing its property, and no judgment in any suit against 
an individual who has possession or control of such 
property can bind or conclude the government, as is 
decided by this court in the case of Carr v. United 
States, already referred to, the government is always at 
liberty, notwithstanding any such judgment, to avail 





itself of all the remedies which the law allows to every 
person, natural or artificial, for the vindication and 
assertion of its rights. Hence, taking the present case 
as an illustration, the United States may proceed by a 
bill in chancery to quiet its title, in aid of which, if a 
proper case is made, a writ of injunction may be ob- 
tained. Or it may bring an action of ejectment, in 
which, on a direct issue between the United States as 
plaintiff, and the present plaintiff as defendant, the 
title of the United States could be judicially deter- 
mined. Orif satisfied that its title has been shown to 
be invalid, and it still desires to use the property, or 
any part of it, for the purposes to which it is now de- 
voted, it may purchase such property by fair negotia- 
tion, or condemn it by a judicial proceeding, in which 
a just compensation shall be ascertained and paid ac- 
cording to the Constitution. 

If it be said that the proposition here established 
may subject the property, the officers of the United 
States, and the performance of their indispensable 
functions to hostile proceedings in the State courts, 
the answer is, that no case can arise in a State court, 
where the interests, the property, the rights or the 
authority of the Federal government may come in 
question, which cannot be removed into a court of the 
United States under existing laws. In all cases 
therefore where such questions can arise, they are to 
be decided, at the option of the parties representing 
the United States, in courts which are the creation of 
the Federal government. 

The slightest consideration of the nature, the char- 
acter, the organization, and the powers of these courts 
will dispel any fear of serious injury to the govern- 
ment at their hands. 

While by the Constitution the judicial department is 
recognized as one of the three great branches among 
which all the powers and functions of the government 
are distributed, it is inherently the weakest of them 
all. 

Dependent as its courts are for the enforcement of 
their judgments upon officers appointed by the execu- 
tive and removable at his pleasure, with no patronage 
aud no control of purse or sword, their power and in- 
fluence rest solely upon the public sense of the neces- 
sity for the existence of a tribunal to which all may 
appeal for the assertion and protection of rights guar- 
anteed by the Constitution and by the laws of the 
land, and on the confidence reposed in the soundness 
of their decisions and the purity of their motives. 

From such a tribunal no well-founded fear can be 
entertained of injustice to the government or purpose 
to obstruct or diminish its just authority. 

The Circuit Court was competent to decide the is- 
sues in this case between the parties that were before 
it; in the principles on which these issues were decided 
no error has been found; and its judgment is affirmed. 

Gray, J., delivered a dissenting opinion in which 
Waite, C. J., and Bradley and Woods, JJ., concurred. 
These authorities were referred to: Bennett v. Hunter, 
9 Wall. 326; Cohens v. Virginia, 6 Wheat. 264; Beers 
v. Arkansas, 20 How. 527; Nichols v. United States, 7 
Wall. 122; United States v. Clarke, 8 Pet. 436; Cary v. 
Curtis, 3 How. 236; United States v. McLemore, 4 id. 
286; Hill v. United States, 9 id. 386; Reeside v. 
Walker, 11 id. 272; DeGroot v. United States, 5 Wall. 
419; United States v. Eckford, 6 id. 484; The Siren, 7 
id. 152; The Davis, 10 id. 15; United States v. O’ Keefe, 
11 id. 178; Case v. Terrell, 11 id. 199; Carr v. United 
States, 98 U. S. 433; United States v. Thompson, id. 
486; Railroad Co. v. Tennessee, 101 id. 337; Railroad 
Co. v. Alabama, id. 832; Bract. 168b, 171b, 212a; 
2 Coke Inst. 206; Staunf. Prerog., fol. 721; Sadler’s 
sase, 4 Rep. 541; Hale’s Analysis, §9; Queen v. Powell. 
1Q. B. 352; Queen v. Commissioners of Treasury, 7 id. 
887; Doev Roe, 8 M. & W. 579; Attorney-Gen. v. Hal- 
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lett, 15 id. 97; Cawthorne v. Campbell, 1 Austr. 205; The 
Exchange, 7 Cranch, 116; Vavassew v. Krupp, 9 Ch. 
Div. 351; The Parliament Belge, 5 P. D. 197; Clayton 
y. Attorney-Gen., 1 Coop. Temp. Cottenham, 97; Can- 
terbury v. Attorney-Gen., 1 Phillips, 306; DeBoue’s 
case, 8 Q. B. 208; Eustern Arch Co. v. Queen, 2 E. & B. 
856; Tobin v. Queen, 14 C. B. N. 8. 505; Irwin v. Grey, 
3 F. & F. 685; Gibbons v. United States, 8 Wall. 269; 
United States v. Peters, 5 Cranch, 115; Osborn v. Bank 
of United States, 9 Wheat. 738; Gray v. Davis, 16 Wall. 
203; and Board of Liquidation v. McComb, 92 U. 8. 531; 
United States v. Nourse, 6 Pet. 470, and 9 id. 8; Murray 
v. Hoboken Land Co.,18 How. 272, 284; Van Ness v. 
Washington, 4 Pet. 232, 276, 277; Clark v. Clark, 17 
How. 315, 320. 
—_——__—__—__——. 


MEASURE OF DAMAGES IN ACTION FOR 
BREACH OF CONTRACT OF SERVICE. 


NEW YORK COURT OF APPEALS. 


EVERSON v. POWERS. 

Where one was employed at service for a definite term, at a 
gross sum, and entered upon the employment, but was 
unlawfully discharged, and before the expiration of the 
term brought his action of damages for breach of the 
contract, but the trial did not take place until after the 
expiration of the term, held, that the measure of dam- 
ages was the difference between the contract compen- 
sation and the amount received with what he was en- 
abled to earn during the term after discharge. 

‘HIS action was brought to recover damages for the 

breach of a contract of employment. The plaint- 
iff alleges that on the first day of January, 1878, the 
defendants entered into an agreement with him by 
which it was agreed that he should work for the de- 
fendants for the term of one year from the first day 
of January, 1878, to the first day of January, 1879, for 
the sum of $1,052, per year. That said plaintiff entered 
upon the performance of said contract, and worked 

for the defendants until the 19th day of January, 1878, 

when the defendants discharged him from their ser- 

vice, and refused to carry out the contract on their 
part. : 

For a second cause of action the plaintiff sues as as- 

signee of one Frederick Yager, and alleges that on the 

first of January, 1878, the defendants contracted 
with said Frederick Yager, whereby it wasagreed that 
said Yager should work for said defendants for the 
term of one year, from the first of January, 1878, till 
the first of January, 1879, for the sum of $780, per year, 
and that said Yager, on or about said first of January, 

1878, entered upon the performance of said contract, 

and worked for defendants nntil the 23d of January, 

1878, when he was discharged, defendants refusing to 

to carry out said contract with said Yager. 

The action was brought August 26, 1878, but was not 
tried until March, 1879. Verdict for the plaintiff for 
$1,731.94. 


Samuel Hand, for appellants. 
Jacob Fromme and S. Johns, for respondent. 


Tracy, J. The only question presented upon this 
appeal relates to the rule of damages to be applied in 
an action for a breach of contract of employment 
where the servant has entered upon the performance 
of a contract, has been discharged, and brings his ac- 
tion before the expiration of the term, but the tria] 
does not occur until afterward. 

The case does not contain the evidence taken upon 
the trial, and the question is presented by an excep- 
tion to the charge of the judge. 

The judge charged that if the plaintiff Was entitled 
to recover, he was entitled to the difference as between 





what the contract called for for the year 1878 and the 
amount he actually received and what he was enabled 
to earn after his discharge that year, which would be 
$970. It appears that he used every endeavor to ob- 
tain employment after he was discharged, but with 
what result his testimony shows. To this charge the 
defendaut’s counsel excepted. A similar charge was 
given as to the rule of damages applicable to the case 
of Yerger, and a similar exception taken. 

It is not questioned that had the action been brought 
after the expiration of the term, the rule of dam- 
ages applied by the judge would have been correct, but 
it is insisted that inasmuch as the action was brought 
before the expiration of the term, a different rule ap- 
plies; that a servant who would recover as damages the 
entire amount of compensation stipulated for in the 
contract must wait until the expiration of the term 
before bringing his action. The plaintiff's cause of 
action arose at the time of the breach of the contract, 
and he was then entitled to sue and recover such ac- 
tual damages as the evidence upon the trial showed he 
had sustained by the defendant’s breach. It is the 
breach, and not the time of complaining of it, which 
gives the damages. 

Lord Mansfield laid down the doctrine—“It is 
agreeable to the principles of common law that when- 
ever a duty has incurred pending the writ, for 
which no satisfaction can be had by a new suit, such 
duty shall be included in the judgment to be given on 
the action already pending.’’ (Sedgwick on the 
Measure of Damages [1st ed.], p. 107.) 

In the authority just cited the rule is stated as fol- 
lows: “If the original tortor breach of contract is 
such that the plaintiff would be entitled to nominal 
damages, then he can go on and give evidence of those 
consequences of the act which are immediately 
traceable to it, although they have takeu place 
after the commencement of the suit.’”’” The same 
author in the sixth edition of the work, page 122, says: 
“If there is a breach of contract the right to nominal 
damages exists at once to vindicate the right, and suit 
may be brought. If those consequences for which the 
law renders the party in default reponsible have devel- 
oped themselves so as to create absolute injury before 
the verdict, the jury are bound to give compensation 
for such injury, but if at the time of trial the loss is 
still only probable, the verdict should be for nominal 
damages.”’ See, also, Wilcox v. Executors of Plummer, 
4 Pet. 172. Pt 

We think the principle above stated is applicable to 
this case. The defendants owed a duty to the plaint- 
iffand Yager from the time of the commencement of 
the action up to January 1, 1879, all of which was dur- 
ing the pendency of the writ, and for which satisfac- 
tion cannot be had except in this action. Where the 
cause of action is commenced during the term, but the 
trial occurs after the expiration of the term of service, 
we can see no reason why the plaintiff may not be per- 
mitted to recover the same damages that he would 
have been entitled to recover had the action been 
commenced after the expiration of the term. 

The judgment should be affirmed with costs. 

All concur except Miller, J., absent. 

————_> - —__—_. 
FINANCIAL LAW. 


BANK CHECK — WHEN PAYEE MAY MAINTAIN ACTION 
ON, AGAINST BANK.— Y. gave his check on defendants, 
who were bankers, to 8., to whose order it was payable. 
S. thereafter presented the check to defendants, who 
declined to pay it, on the ground that they had sus- 
pended and wished to treat all alike. After this Y. 
and defendants had a settlement, and the defendants 
gave Y. a note for the amount due him after deducting 
the amount of the check to 8. Held, that 8. could 





20 _ THE ALBANY LAW JOURNAL. 
a" nnn — — Sw 


maintain an action against defendants upon the check. 
It may be regarded as settled that the holder of a check 
cannot maintain an action in hisown name against the 
drawees, though they have sufficient funds of the 
drawers, if they refuse to accept it. Bank of the Re- 
public v. Millard, 10 Wall. 152; Carr v. Bank, 107 Mass. 
45. Prior to acceptance, it is said, there is no privity 
between the holder and the bank, and therefore the 
holder cannot maintain an action. Butif the bank 
expressly or impliedly promise the drawer to pay the 
check, the holder may sue if payment be refused. 
Thus where a check was drawn to C., and B. indorsed 
C.’s name without authority and received the money, 
the bank having deducted the check from the drawer’s 
account and settled with him on that basis, it was held 
that the conduct of the bank was an acceptance, and 
that C. could recover from the bank. Seventh Nat. 
Bank v. Cook, 73 Penn. St. 483. When a depositor 
settles his account with the bank, and leaves the exact 
amount of an outstanding check expressly for its pay- 
ment, and the bank tacitly retains the money and 
settles on that basis, it is liable to the holder on the 
implied acceptance. All parties to the check would 
naturally infer from such action that the bank retained 
the money for use of the holder. Pennsylvania Sup. 
Ct., April 17, 1882. Saylor v. Bushong. Opinion by 
Trunkey, J. 

PARTNERSHIP — WHEN LIABLE ON PARTNER'S 
NOTE INDORSED IN FIRM NAME.— When a member of 
a firm makes his individnal note payable to his own 
order, and indorses thereon his own name and the 
name of his firm, and receives and appropriates the 
proceeds thereof to his own use, the firm will be liable 
therefor, being duly notified, to an indorsee, who in 
good faith for an adequate consideration purchased the 
same before maturity, ignorant of all the circum- 
stances affecting its validity. The form of the note is 
not notice that it was given for the maker’s accommo- 
dation and in fraud of the firm. The purchase of the 
note of a broker furnishes no presumption that the 
broker was the agent of the maker. See Atlas Nat. 
Bank v. Savery, 127 Mass. 75; Wait v. Thayer, 118 id. 
474; Parker v. Burgess, 5 R. I. 277; Waldo Bank v. 
Lumbert, 16 Me. 416; Waldo Bank v. Greeley, id. 419; 
Farrell v. Lovett, 68 id. 326; Kellogg v. Curtis, 69 id. 
212; Hobart v. Penny, 70 id. 248; Smith v. Livingston, 
111 Mass. 342; Freemans Nat. Bank v. Savery, 127 id. 
79; Murray v. Lardner, 2 Wall. 110; Cromwell v. 
County of Sac, 96 U.S. 51. Maine Sup. Jud. Ct., 
January 10, 1882. Redlon v. Churchill. Opinion by 
Appleton, C. J. (73 Me. 146.) 

Usury — PROCURING LOAN FROM ANOTHER FOR A 
THIRD AT UNLAWFUL INTEREST.— The defendants, 
having no money of their own to loan, solely at the re- 
quest of the orator and for his benefit, borrowed money, 
and loaned it to him under an agreement that they were 
to receive the same rate of interest from him that they 
were compelled to pay; and also two per cent. for their 
expenses and credit, which the master foundwas reason- 
able. The orator paid according to the contract,and the 
defendants paid the same to theirlender. Held, that 
the money so paid by the orator was not usury; as the 
defendants acted bona fide,and had no intention of con- 
tracting for usurious interest; and have not received 
to their own use, more than the legal rate. But that 
was usury, which was paid in excess of the legal rate, 
during that portion of the time when the defendants, 
by reasonable diligence, could have borrowed the 
money for six per cent. That which was paid in excess 
of the legal rate on the old debt due from the orator to 
the defendants was usury. In Farmers Bank v. Bur- 
chard, 33 Vt. 370, it was said: ‘There must be an in- 
tention knowingly to contract for, or to take usurious 
interest; for if neither party intend it, but act bona 
fide and innocently, the law will not infer a corrupt 





agreement. When indeed the contract upon its face 
imports usury, as by an express reservation of more 
than legal interest, there is no room for presumption, 
for the intent is apparent. But when the contract on 
its face is for legal interest only, then it must be proved 
that there was some corrupt agreement, or device, or 
shift tocover usury.’’ The laws against usury were 
not designed to work out injustice. Jackson v. Jack- 
son, 51 Vt. 253. In Auriol v. Thomas, 2 T. R. 52, it 
was held that extra charges made by the indorsers of a 
bill of exchange, in excess of the legal interest, where 
there had been an agreement for their payment, were 
not usurious, and might be allowed if they were fair 
and reasonable, and not acolor for usury. See also 


Lloyd v. Williams, 3 Wils. 261; Hammett v. Zea, 1 B. 
& P. 153; Corstairs v. Stein, 4 M. & 8.192. The rule 
has been adopted by courts in this country. Beckwith 
v. Windsor Manuf. Co., 14 Conn. 594; Beadle v. Mun- 
son, 30 id. 175. Vermont Sup. Ct., October term, 1881. 
Ricker v. Clark. Opinion by Royce, C. J. (54 Vt. 289. 


——$$_ 


COURT OF APPEALS DECISIONS. 


ie following decisions were handed down, Decem. 

ber 28, 1882. 

Judgment affirmed with costs—Machen v. Lamar 
Insurance Company ; Machen v. Manufacturers’ Insur- 
ance Company of Newark, N. J.; The Trustees of Can- 
andaiqua Academy v. McKechnie; The Sheldon Hat 
Blocking Company v. The Eickemeyer Hat Blocking 
and Machine Company.— Judgment reversed and 
trial granted, costs to abide event—Conger v. Duryee ; 
Stewart v. Brooklyn and Crosstown Railroad Company. 
—Judgment of General Term reversed, and case 
remitted to the Special Term—Thorp v. Thorp.— 
Appeal dismissed with costs—In re William Lane 
O’ Neill, an attorney, etc.; Hawkins v. Boettcher ; In re 
Receipership of Syracuse, Chenango and New York 
Railroad Comgany, on application of receiver for 
instructions relrtive to the sale of certain lands.— 
Motion for reargument denied, with $10 costs—/n re 
New York Central and Hudson River Railroad Com- 
pany v. Cottle. 

The court then adjourned sine die. 


NOTES. 


Mrs. Lillie Devereux Blake objects to the erection 
of the Statue of Liberty in New York Harbor, alleging 
that there is not a free woman in this country.—— The 
London Law Journal says that the sooner the whipping 
of criminals is abolished, the better.—— It is astonish- 
ing how polite a dissenting judge is to his associates. 
Thus, in a recent case, one suid: “ With all due respect 
for the opinion of my brethren in this case, I most 
respectfully dissent therefrom,’’ etc.—— A lawyer, 
explaining the meaning of a ‘‘ contingent fee’’ to his 
client, said: ‘‘ If a lawyer loses the case, he gets noth- 
ing. If he wins you get nothing.” 

The Pacific Coast Law Journal says: ‘One by one 
the States are falling into line in regard to woman’s 
admission to the bar. Connecticut is the last heard 
from. If she can plead, why not let her judge? Ifa 
woman should be promoted to the bench, how would 
she evade the democratic prejudice against the wearing 
of gowns by judges? Will some female brother in law 
please answer?”’—— The American Law Review for 
December contains the following leading articles: 
Some disputed questions in the law of commercial 
paper, by Henry Wade Rogers; the English Judicature 
system, by M. D. Chalmers; Taxation for railroads by 
New England towns, by Edward Payson Payson, 
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CURRENT TOPICS. 


T a meeting of the New York City Medico-Legal 
Society, held on the 3d inst., Mr. Clark Bell, 

the president, delivered an address, in the course of 
which he called special attention to the subjects of 
the committal, care, and legal protection of the in- 
sane, and the adoption of a new system of investi- 
gation and proceeding in cases of sudden death by 
supposed violence. The Senate of this State a year 
ago requested the attorney-general and the State 
commissioner in lunacy to report to the Legislature 
such amendments to the laws relating to the insane 
as may be necessary for the better perfecting (sic) of 
the same, and those officers have referred the mat- 
ter to this society. President Bell says: ‘‘There is 
great public interest felt in the exciting questions of 
the proper methods of committing and protecting 
the insane, and the public mind is aroused to the 
importance of remedial legislation in the various 
States, which is by no means confined to this society. 
A national organization, entitled ‘The National As- 
sociation for the Protection of the Insane and the 
Prevention of Insanity,’ has been organized, which 
embraces distinguished chemists in various States, 
and which meets in Philadelphia this month at its 
annual session. Last year valuable contributions 
were made by prominent gentlemen which were then 
read and discussed, and the proceedings published 
ina journal conducted under the auspices of that 
body.” In regard to inquests and criminal trials, 
Mr. Bell recommends the “ defining and settling the 
law as to who are experts and what is proper expert 
testimony in criminal trials, especially when the de- 
fense of insanity is interposed, and defining by ap- 
propriate legislation the proper course and limit of 
such a defense in criminal cases.” He also recom- 
mends the passage of a law: ‘‘1,. Creating an office 
to be known as the State chemist, with a salary of 
not less than $5,000, and not exceeding $10,000 per 
annum, sufficient to secure the best talent in the 
State for the office. 2. That he have charge of a 
laboratory to be furnished by the State, with suita- 
ble assistants, and provisions for operating the same 
under proper provisions. 3. That every case arising 
in the State in criminal cases, be sent to this officer 
for analysis, under proper regulations, and that his 
reports thereon be used in criminal cases for the 
people and the defense; and that this be placed 
upon such a basis, both as to the proper selection of 
an officer (who should be non-partisan and selected 
only for high attainments in his profession), and its 
administration, as would enable the people and the 
accused to have the most careful chemical analysis 
made, in every case requiring one, arising in the 
State, at the public expense.” We have no definite 
means of judging, but it seems to us that the estab- 
lishment of a State laboratory and the employment 
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of a State chemist would hardly be warranted by 
the probable amount of public investigation which 
would be required. 


We give place in another column to a letter from 
Mr. George Ticknor Curtis to Mr. Roger Foster, sec- 
retary of the Society of Law Reform of the city of 
New York. It will be seen that Mr. Curtis occupies 
a middle ground — tries to steer between Scylla and 
Charybdis — believing that some of the common 
law can and ought to be codified, and that other 
parts of it cannot. This is an idea that we never 
could understand. It seems to us that if any part 
of the common law is susceptible of codification it 
all is. We may be better fitted and able to codify 
some parts of it than other parts; some parts may 
be more easily codified than other parts; but to tell 
us that some parts can never be successfully codified, 
while other parts can be, is like telling us that it is 
possible to make a dictionary of the English lan- 
guage only in part. It is only a question of intelli- 
gence and industry. As to revision of the Code 


now proposed, revision simply means hanging it up 
for another quarter of a century. 


A Connecticut correspondent, recalling our allu- 
sion to Judge Folger’s eulogy on Chief Judge 
Church, published in 77 New York Reports, refers 
us to ex-Governor Hubbard’s eulogy on William 
Hungerford, printed in 39 Connecticut Reports, re- 
marking, ‘‘ Many persons think this the best thing 
published in modern times.” It certainly is a very 
beautiful production, and we take pleasure in repro- 
ducing the closing passages: ‘‘And now when I 
consider this long life closed —these many years 
ended of eminent labor in the highest ranks of the 
forum — and nothing left of it all but a tolling bell, 
a handful of earth and a passing tradition — a tra- 
dition already half past —I am reminded of the in- 
felicity which attends the reputation of a great law- 
yer. To my thinking, the most vigorous brain 
work of the world is done in the ranks of our pro- 
fession. And then our work concerns the highest 
of all temporal interests, property, reputation, the 
peace of families, liberty, life even, the foundations 
of society, the jurisprudence of the world, and as 
a recent event has shown, the arbitrations and peace 
of nations. The world accepts the work, but for- 
gets the workers. The waste hours of Lord Bacon 
and Serjeant Talfourd were devoted to letters, and 
each is infinitely better remembered for his mere 
literary diversions than for his whole long and la- 
borious professional life-work. The cheap carica- 
tures of Dickens on the profession will outlive, I 
fear, in the popular memory, the judgments of Chief 
Justice Marshall, for the latter were not clownish 
burlesques, but only masterpieces of reason and ju- 
risprudence. The victory gained by the counsel of 
the seven bishops was worth infinitely more to the 
people of England than all the triumphs of the Cri- 
mean war. But one Lord Cardigan led a foolishly 
brilliant charge against a Russian battery at Bala- 





klava, and became immortal. Who led the great 
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charge of the seven great confessors of the English 
church against the English crown at Westminster 
Hall? You must go to your books to answer. 
They were not on horseback. They wore gowns in- 
stead of epaulettes. The truth is, we are like the 
little insects that in the unseen depths of the ocean 
lay the coral foundations of uprising islands. In 


the end come the solid land, the olive and the vine, . 


the habitations of man, the arts and industries of 
life, the havens of the sea and ships riding at an- 
chor. But the busy toilers which laid the beams of 
a continent in a dreary waste are entombed in their 
work and forgotten in their tombs. Yet the infe- 
licity to which I have alluded is not without its 
compensations. For what, after all, is posthumous 
fame to him who brought nothing into this world 
and may carry nothing out? The dead leave be- 
hind their reputations alike with their estates. A 
man may be libelled to-day as a fool, fanatic, and a 
knave, and to-morrow his libellers sneak into his 
funeral procession, and the chief magistrate of forty 
millions of freemen begs the honor of two feet of 
space at his obsequies. It is the old story —the tax 
which posthumous fame so often pays for its title — 
a garret and a crust in life, a mausoleum and statue 
afterward. What avails it all? We may justly con- 
sole ourselves with the reflection that we belong to 
a profession which above all others shapes and fash- 
ions the institutions in which we live, and which, in 
the language of a great statesman, ‘is as ancient as 
the magistracy, as noble as virtue, as necessary as 
justice’—a profession, I venture to add, which is 
generous and fraternal above all others, and in 
which living merit is appreciated in its day, accord- 
ing to its deserts, and by none so quickly and so 
ungrudgingly as by those who are its professional 
contemporaries and its competitors in the same field. 
We have our rivalries — who else has more ? —- but 
they seldom produce jealousies, We have our con- 
tentions —whv else has so many ?—but they sel- 
dom produce enmities. The old Saxons used to 
cover their fires on every hearth at the sound of the 
evening curfew. In like manner, but to a better 
purpose, we also cover at each nightfall the embers 
of each day’s struggle and strife. We never defer 
our amnesties till after death, and have less occasion 
therefore than some others to deal in post mortem 
bronzes and marbles. So much we may say without 
arrogance of ourselves —so much of our noble pro- 
fession. No better proof and illustration can be 
found than in the life just closed —a life clear and 
clean in its aims— full of busy and useful labors — 
void, I dare believe, of offense toward God and 
man, and crowned in its course with that three-fold 
scriptural blessing — length of days, and riches, and 
honor.” 


NOTES OF CASES. 


N Baltimore and Ohio R. Co. v. Schwindling, Penn- 
sylvania Supreme Court, November 20, 1882, 12 
W.N. C. 349, A., a boy of between five and six 
years of age, was standing near the edge of a rail- 





way platform amusing himself by looking at a pass- 
ing train. He was not there as a passenger, nor had 
he any business with the railroad company. While 
so standing he was struck by a step projecting from 
the side of a train which was moving slowly past 
the platform. The step had been so bent as to pro- 
ject several inches more than the other steps on the 
train. In a suit by A. against the railroad company 
to recover damages for the injury done him, Held, 
that the plaintiff was not entitled to recover. The 
court said: ‘‘ We held in the case of Gillis v, Penn- 
sylvania R. Co., 9 P. F. 8. on p. 141, that ‘the plat. 
form of a railroad company at its station or stop- 
ping-place is in no sense a public highway. There 
is no dedication to public use as such, It is a struct- 
ure erected expressly for the accommodation of pas- 
sengers arriving and departing im the train. Be- 
ing uninclosed, persons are allowed the privilege of 
walking over it for other purposes, but they have 
no legal right todo so” * * * ‘Still evena 
trespasser on the land of another can maintain an 
action for a wanton or intentional injury inflicted 
on him by the owner.’ Again, on page 148, ‘the 
plaintiff may not have been technically a trespasser. 
The platform was open; there was a general license 
to pass over it; but he was where he had no legal 
right to be; his presence there was in no way con- 
nected with the purposes for which the platform 
was constructed.” * * * ‘As toall such persons 
to whom they stood in such a relation as required 
care on their part, they were bound to have the 
structure strong enough to bear all who could stand 
on it. As to all others, they were liable only for 
wanton or intentional injury.’ ‘The plaintiff was 
on the spot merely to enjoy himself, to gratify his 
curiosity, or to give vent to his patriotic feelings. 
The defendant had nothing to do with that.’ Upon 
the foregoing principles, and upon the authority of 
many adjudicated cases cited in the opinion, and 
which it is therefore not necessary to review here, it 
was held there could be no recovery, although the 
platform was insufficient to bear the weight of the 
persons who were upon it. It was conceded that 
there would have been a right to recover if the per 
sons on the platform had been there as passengers, 
or upon business connected with the defendant. In 
the latter case there would have been a violation of 
a duty owing by the defendant to the plaintiff; but 
there was no such duty, because of the absence of 
the relation, and hence there was no right of action. 
* * * Tt is not denied that this would be true if 
the plaintiff were an adult; how then can it be 
otherwise than true as toachild? The absence of 
duty is precisely the same in either case, and the 
consequent absence of liability must be the same in 
both. It is quite true that young children can re- 
cover for injuries in circumstances in which adults 
cannot. But even children cannot recover unless 
there is negligence, and there can be no negligence 
without a breach of duty. In Kay v. Pennsylvania 
R. Co., 15 P. F. 8. on p. 276; 8. C., 3 Am. Rep. 628, 
we said: ‘If there be no negligence on the part of 
the company, then the incapacity of the child cre 
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ates no liability, and its injury is its own misfortune, 
which it must bear.’ In Phila:lelphia and Reading 
R. Oo. v. Spearen, 11 Wr. 300, where a child five 
years old suddenly ran across the track in front of 
an approaching engine and was struck and injured, 
we said, on page 303: ‘ The engine in this case hav- 
ing safely passed the crossing appropriated to trav- 
ellers, the engineer was under no duty to suppose 
any one would attempt to cross the track suddenly 
right in front of the engine. He had a right to 
suppose a clear track, and was not guilty in failing 
to use precaution where he had no reason to expect 
interruption.’ In Hargreaves v. Deacon, 25 Mich. 1, 
the court said, the plaintiff being a child of tender 
years: ‘We have found no support for any rule 
which would protect those (child or adult) who go 
where they are not invited, but merely with express 
or tacit permission, from curiosity, or motives of 
private convenience, in no way connected with busi- 
ness or other relations with the occupant.’ In Mor- 
risey Vv. Eastern Railroad Co., 126 Mass. 377; 8. C., 
80 Am. Rep. 686, the action was brought by a child 
four years of age, who was injured while playing 
upon the track of the defendant. The court said: 
‘The plaintiff at the time of the accident was a 
mere intruder and trespasser upon the railroad 
track. No inducement or implied invitation to him 
to enter upon it had been held out. He was neither 
a passenger nor on his way to become one, but was 
there merely for his own amusement, and was using 
the track for a play-ground. The defendant corpo- 
ration owed him no duty, except the negative one 
not maliciously or with gross and reckless careless- 
ness to run over him.’ In Gillespie v. McGowan we 
held that the owners of uninclosed lots in Philadel- 
phia owed no duty of protection even to children 
against the danger of falling into an open well on 
the premises, although the field in question was 
crossed by frequented paths and used as a place of 
resort by children and adults. In Moore v. Phialdel- 
phia and Reading Railroad Oo. we held there could 
be no recovery for the death of a boy ten years of 
age who was struck by an engine while walking on 
and along the track, on the ends of the cross-ties, 
We said: ‘The circumstance that the trespasser in 
this instance was a boy ten years of age cannot affect 
the application of the rule. The defendant owed 
him no greater duty than if he had been an adult.’ 
In the case of Philadelphia and Reading R. Oo. v. 
Heil a child four years of age was struck, as it was 
claimed, by the projecting axle-box of a car, which 
extended one foot six inches beyond the outside 
of the rail, and three inches over the line of the 
street curb. He was on the public street-walk where 
he had a right to be, but he was so close to the car 
that he was struck, as was supposed, by the project- 
ing axle. We held that there was not sufficient evi- 
dence of negligence in these circumstances to sub- 
mit the case to the jury. The cases of injuries to 
persons while crossing the track at permissive cross- 
ings are not analogous and have no application. 
When the right to cross at a particular place is 
established, by permission or otherwise, the duty of 





ordinary care is incumbent upon the company. But 
in the present case the plaintiff was not engaged in 
the act of crossing the track or even the platform 
when he was injured, and therefore the cases on 
this subject are not in point.” See Cauley v. Pitts- 


burgh, etc., Ry. Co., 95 Penn, St. 898; 8. C., 40 Am, 
Rep. 664, and note, 667; 25 Alb. Law Jour. 304. 


Another platform case is Dobiecki v. Sharp, 88 
N. Y. 203. There the plaintiff's intestate, while 
standing on the platform, waiting for a train, was 
struck and killed by a passing train, the cars of 
which projected over the platform from three 
to five inches. The questions of negligence and 
contributory negligence were held to be for the 
jury. The court said on the latter point: - ‘‘ The 
claim of the appellant’s counsel that the deceased 
was chargeable with knowledge of the draft of an 
express train while passing and was precluded from 
a recovery by not placing himself beyond the line 
of danger, is not well founded. While he had no 
right to expose himself to danger by making close 
calculations as to the speed of the train by taking 
any unusual risks, it by no means follows because 
he was upon the platform at this time that he was 
there without right and was chargeable with con- 
tributory negligence. We think he had a right to 
be upon the platform for the purpose of prosecuting 
the journey he had started to take. It was erected 
for the accommodation of travellers, and they have 
aright to assume that they may he there without 
being exposed to unnecessary hazard or danger. 
Brassell v. N. Y. C. and H. R. R. R. Co., 84 N. Y. 
241; Weston v. N.Y. Hl. R. R. Co., 73 id. 595. 
They are invited to come there, and so far as is 
necessary to remain for the purpose of travelling in 
the cars. Asa matter of course they are bound to 
be careful and cautious in not exposing themselves 
to needless danger, and they would not be free from 
negligence if while a train was passing they unne- 
cessarily placed themselves in a position to be struck 
and injured by it. They must employ reasonable 
care and circumspection in their conduct while there, 
and if they fail to do this they have no redress if 
injuries occur. The cases cited by the defendant’s 
counsel to sustain the position that the company is 
not liable under circumstances like those here pre- 
sented are not analogous, as will be seen by an exam- 
ination of the same. In Rigg v. M. S. and L. R. Co.» 
Part 1, 12 Jurist (N. S.), 525, the injury was caused 
by the deceased while under a temporary infliction 
caused by himself. He was running arm and arm 
with a companion in a footway by the side of the 
railroad to catch the train, and caught his foot in the 
interstices between the planks of which the footway 
was made and both himself and his companion fell 
over on the rails as the train came in. The deceased 
was killed, and his companion saved himself with 
great difficulty. The platform was too narrow for 
two to walk abreast and the condition of the par- 
ties, who had been drinking freely, prevented the 
exercise of due care and caution. It was held that 
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the railroad company was not negligent and no re- 
covery could be had. The question was different 
from the one now considered, and the case cited is 
not in point. In Watkins v. Great Western R. Co., 
37 L. T. (N. 8.) 193, a railway porter was standing 
on 4 plank in broad daylight thrown across from 
parapet to parapet of a foot-bridge connecting the 
two platforms of a station, cleaning a lamp, when 
the plaintiff, accompanying her daughter to a train, 
in crossing the bridge struck her head against the 
plank and was injured, and it was held that the 
plaintiff could not recover. It was said by Den- 
man, J., that the obstruction was one which the 
plaintiff could’ have seen if she had not been walk- 
ing with her eyes toward the ground. That the ac- 
cident did not happen owing to any breach of duty 
on the part of the defendant, but solely owing to 
the unfortunate circumstance that the plaintiff 
walked with her eyes on the ground instead of 
looking before her. The contributory negligence 
of the plaintiff was very obvious in the last case 
cited, and the case has no bearing upon the question 
now considered.” Finch and Tracy, JJ., dissent- 


ing. 


On the subject of patent dangers in a servant’s 
duty, see Mayes v. Chicago, Rock Island and Pacific 
Ry. Co., lowa Supreme Court, December 15, 1882, 
14 N. W. Rep. 340. There a switchman was killed 


by the neglect of the company to place blocks be- 


tween the guard rails and the track rails at the 
switch, and it was held that the deceased was not 
necessarily negligent in continuing in the employ- 
ment although the absence of the blocks was evi- 
dent. The court said: ‘‘ The intestate, if he knew, 
or by ordinary diligence could have known, of the 
defects in the track negligently permitted by de- 
fendant, and remained in defendant’s employment 
without objection, he thereby waived the right of 
plaintiff to recover. This accords with the rules of 
many prior decisions of this court. See Wells v. B., 
C. R. and N. Ry. Co., 9 N. W. Rep. 364; Perigo v. 
C., RI. and P. Ry. Co., 52 Towa, 276, and cases 
therein cited. The knowledge of the defects pos- 
sessed by intestate, and his ability, in the exercise 
of ordinary diligence, to acquire knowledge thereof, 
are questions of fact to be determined upon the tes- 
timony submitted in the case. They are not ques- 
tions of law. The fact that the want of blocks was 
apparent to all observers does not charge him with 
a knowledge or a want of knowledge of the defects 
in the track. He must have known, or possessed 
the means of knowing, that the absence of the 
blocks was a defect causing danger to him and to 
others. It is very plain that to bring the case within 
the rule above stated the intestate must have known, 
or in the exercise of reasonable diligence could 
have known, the dangers and perils resulting from 
the absence of the blocks, Now, if it should ap- 
pear that the intestate, by reason of his lack of ex- 
perience, did not know, or in the exercise of ordi- 
nary diligence could not know, of these perils and 
dangers, the law will not hold that he waived the 





negligence of defendant. It is no answer to the 
position to say that the intestate had the opportun- 
ity to acquire the knowledge, for the reason that he 
had but to direct his eyes to the track in order to 
discover the absence of the blocks. He could see 
that the blocks were not used, but he may not have 
known that there was danger without them; and 
knowledge of this fact, we have seen, is what the 
law requires. If the intestate was inexperienced in 
the operation of railroads, he ought not to be 
charged with knowledge which only an experienced 
man could be presumed to possess. If the defend- 
ant employed him as an inexperienced man, it 
ought not to claim that he had, or could have had, 
knowledge possessed by men familiar with railroads. 
It was the province of the jury to determine whether 
the intestate, in view of his experience and the time 
he had been employed as a switchman, and of other 
facts of the case, knew, or in the exercise of rea 
Sonable diligence could have known, of the perils 
and dangers resulting from an absence of the blocks 
between the guard rail and the rail of the track. 
These’ are questions of fact, not of law.” On the 
other hand, DeForest v. Jewett, 88 N. Y. 264, isa 
case of an obvious danger. There the plaintiff's in- 
testate was employed by defendant as switchman 
and car coupler, working in a freight yard drained 
by a system of small open ditches, running acros 
the tracks between the ties, which were in existeno 
when he entered the employment, remained withow 
any change or alteration, and were all well know 
to him, and while engaged in coupling cars 
stepped into one of these sluices, fell under the ca 
and was killed; held, that defendant was not Liable 


—_——_—__q—___—_ 


EVASION OF CONTRACT NOT TO CARR! 
ON BUSINESS. 


N the case of Smith v. Martin, 80 Ind. 260, it w 
held that an agreement by a milkman 26 
to sell milk in a certain town is not broke 
by selling at his farm outside that town and 
persons residing outside that town, althoug 
with knowledge that the purchaser intend sel 
ing in that town. The court said: ‘‘The appé 
lee bound himself by his agreement with the a 
pellant not to carry on the dairy business nor sé 
milk within the town of Crawfordsville. He di 
not engage not to sell milk or carry on said busine 
elsewhere. Though the agreement should be fai 
construed in view of the objects and purposes ‘ 
the parties to it, yet it cannot be enlarged by co 
struction so as to extend the limits of the distri 
in which the appellee was prohibited from doi 
business. Roller v. Ott, 14 Kans. 609; Harkins 
Appeal, 78 Penn. St. 196; S. C., 21 Am. Rep. 
The appellee could not under the contract establi 
a dairy and milk depot on his farm outside of t 
town of Crawfordsville, solicit custom from the to 
and supply its people with milk. But he mig 
without violating the letter or spirit of the cont 
sell milk at any point outside of the town to any¢ 
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not living in the town, and who could not be for 
that reason a customer of the appellant. It follows 
that if by the contract the appellee is not prohib- 
ited from selling milk outside of the town of Craw- 
fordsville to persons not living in said town, the use 
which such persons might make of the milk pur- 
chased would not affect or in any way limit his 
right. Nor will his right to sell be controlled by 
his knowledge of the fact that the purchaser buys 
with the intention to resell within the prohibited 
territory. The purchaser would have the right to 
sell where he pleased; with this the appellee would 
have no concern unless interested in the sales made. 

“Tt follows that the court did not err in giving 
the instructions requested by the appellee. The ap- 
pellant refers us to the cases of Duffy v. Shockey, 
11 Ind. 70; Sander v. Hoffman, 64 N. Y. 248; Davis 
v. Barney, 2 Gill & John. 382; Hubbard v. Miller, 27 
Mich. 15; 8. C., 15 Am. Rep. 153. In the last case 
the question was as to the validity of the contract. 
In the case of Sander v. Hoffman the court held 
very correctly, we think, that a party who had sold 
the good-will of the business of supplying meat to 
the people in a certain locality, and agreed not to 
carry on the business in that locality, could not 
open up a place for business outside of the inhab- 
ited district, receive orders there and fill them by 
delivering the meat to the parties within the local- 
ity. Inthe case of Davis v. Barney, supra, the court 
held, laying much stress upon the word ‘indirect,’ 
as used in contract, that a party who had sold his 


interest as a stage proprietor, on the Washington 
and Baltimore road, and pledging himself not to be 
concerned ‘ direct or indirect,’ in any line of stages 
in opposition, could not without violating his con- 
tract become instrumental in setting up or carrying 
on an opposition line of stages on said road, or aid 


in carrying on the same. The case of Duffy v. 
Shockey, supra, simply holds that a party who has 
agreed for a suflicient consideration not to start mar- 
ble shops within a certain district cannot start such 
shops outside of such district and then solicit cus- 
tom within the district. 

“The instructions objected to proceed upon the 
ground that had the appellee solicited patronage 
from the people within the town of Crawfordsville, 
or sold milk to any one living without the town for 
the purpose of having it sold by such person within 
the town, he would have been acting in violation of 
the contract. The instructions are to the effect that 
a knowledge on the part of the appellee that the 
person offering to buy his milk intended to sell it 
in Crawfordsville, does not deprive him of the op- 
portunity to dispose of his milk. That if his pur- 
pose is simply to sell his milk and not to cause it to 
be sold within the town, he does not by such sale 
violate his contract with the appellant. We think 
the instructions are as favorable to the appellant as 
he could ask.” : 

It seems that this was not a case of intentional 
evasion of the contract. The purchaser of the busi- 
ness erred in not restricting the vendor from selling 
milk within such a distance of the town as would 





have practically shut him off as a competitor by 
selling to other peddlers. 

Somewhat similar is the case of Leggott v. Barrett, 
43 L. T. Rep. (N. 8.) 641. There B. and L., carry- 
ing on business as ironmongers in partnership, agreed 
that the partnership should be dissolved; that the 
stock and good-will should be taken by L., who 
would continue the business on his own account, 
and that B. would retire from the business, and not 
commence business as an ironmonger in Bradford, 
or within ten miles thereof for ten years (except in 
Leeds, in which case he should not do business in 
Bradford directly or indirectly). The defendant, 
within the ten years, commenced business as an 
ironmonger at Leeds, and solicited customers of the 
old firm. Held, that an injunction ought to be 
granted to restrain the defendant from soliciting the 
customers of the old firm, but not to restrain him 
from dealing with them. This was by the Court of 
Appeal, James, Brett and Cotton, L. JJ., reversing 
the decision of Jessel, M. R., and disapproving 
Ginesi v. Cooper, 42 L. T. Rep. (N. 8.) 751; L. R., 
14 Ch. Div. 596. James, L. J., said: ‘At first it 
did appear to me that we might, from the equitable 
view of the case, say that the man shall be pre- 
vented from dealing with any customer or customers 
whom he had solicited, but it afterward appeared 
to me that that was too vague and too wide. It 
does not seem to me that we can, upon any just 
principle prevent the defendant from supplying a 
man with goods afterward. A man might give an 
order afterward without any reference to the previ- 
ous solicitation. He might have forgotten it, and 
seen the shop as he was passing by. In order to 
prove damages at law, the person would have to 
show that the customer had come there by reason of 
the solicitation, and would have gone to the other 
man but for the solicitation — that he had been se- 
duced from the one to the other. I do not think 
that we are warranted on any authority in holding 
that. * * * The Master of the Rolls seemed to 
assume that a man, in dealing with a customer, was 
really doing something which was absolutely dis- 
honest, and was plainly stealing that which he had 
sold. I need hardly say that I am unable to come 
to that conclusion. * * * If the man were to 
open a shop where he was authorized to do it, and 
not within ten miles of Bradford, I cannot see any 
implied obligation on him, either legal or moral, to 
shut his doors against a customer who comes to him 
of his own free will.” Brett, L. J., said: ‘‘The 
truth is, that to enjoin a man, or to prevent him by 
means of damages when he does it, against dealing 
with people whom he has not solicited, is not only 
to enjoin him but to enjoin them, for it prevents 
them from having the liberty, which anybody in the 
country might have, of dealing with whom they 
like.” Cotton, L. J., said: ‘No case has ever laid 
down that a man who sold his good-will, although 
he had set up a shop next door, was not justified in 
dealing with the customers of the old firm whom he 
did not solicit to come there.” 

On the other hand, in Sander v. Hoffman, 64 N, 
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Y. 248, the court said: ‘‘The effect of these in- 
structions to the jury was so to limit the operation 
of the covenant as to restrain the defendants merely 
from soliciting the patronage of customers within 
the district, and leave them at liberty to carry on 
business there to any extent, by sending their wagon 
daily to houses in the district, receiving orders there 
and delivering the provisions ordered, provided the 
original proposition so to deal proceeded from the 
customer and not from the defendants. Such a con- 
struction of the covenant would, in our judgment, 
entirely defeat the purpose for which it was taken, 
and substantially deprive the plaintiffs of the pro- 
tection which it was intended to afford them, and 
in consideration of which they had bought and paid 
for the good-will of the defendants’ business. The 
business of supplying the inhabitants of the district 
with meat, provisions, etc., and sending to their 
dwellings to receive orders, was the very business 
which the plaintiffs purchased. If the defendants 
were at liberty to carry on the same business, natur- 
ally their old customers, and those to whom they 
were known by reputation, would prefer dealing 
with them to employing the new concern. It was 
immaterial to the customers where the store or shop 
was, for the supplies were brought to their doors, 
and orders received there. It was this very good- 
will — the disposition of the inhabitants of the dis- 
trict to deal with the defendants — which they un- 
dertook to sell to the plaintiffs. The covenant of 
the defendants bound them to do more than refrain 
from soliciting patronage, It bound them not to 
carry on the business within the prescribed district, 
and if applied to for that purpose, it was their duty 
to decline on the ground that they had covenanted 
not todo so. The greater the reputation of the de- 
fendants’ establishment, and the disposition of their 
former customers to deal with them, the more valua- 
ble was the good-will which the plaintiffs purchased ; 
but upon the construction put upon the covenant 
by the court below, if the defendants were suffi- 
ciently popular to cause their former customers to 
seek them, they might retain all their former busi- 
ness so long as they did not take the initiative in 
soliciting the continuance of the custom.” 

“The case of Turner v. Hvans, 2 El. & Bl. 512, 
is much relied upon by the defendants’ counsel to 
sustain the proposition that to constitute a breach 
the orders must have been solicited by the defend- 
ants. In that case, the defendant sold the good- 
will of his business at Carnarvon, and contracted 
with the purchaser not to carry on the business of a 
wine merchant there. He set up the business at 
another place, but had agents at Carnarvon who re- 
ceived orders for wine, which he executed. The 
fact was in the case that these agents solicited or- 
ders, and that fact was commented upon, but was 
not essential to the decision. The essential ground 
was that the defendant supplied wine so systematic- 
ally within the district as to have made a business of 
it. The reasoning of the case shows that if he had 
had an agent within the district, who received or- 
ders, even without solicitation, which the defendant 





supplied, the result would have been the same, and 
the injury to the plaintiff the same; and that it 
made no difference whether the wine was supplied 
from stores within or without the district. In dis- 
cussing the question of fact, Lord Campbell re- 
marks, that if, to oblige an old customer, he should 
now and then sell him some wine, that would be no 
breach, for it would not be carrying on a business, 
and the same remark would apply to the present 
case. If once in a while, to oblige an old customer, 
the defendants had sent him a piece of meat, the 
case would be analogous. But that is vastly differ- 
ent from systematically sending an agent every day 
to the houses of his old customers in the district 
and receiving orders and supplying them.” 

An active and unmistakable evasion will not be 
tolerated. Thus, in Baker v. Cordon, 86 N. C. 116, 
the defendant sold to the plaintiff his druggist busi- 
ness and agreed not to carry on that business at that 
town. Subsequently he bought a new stock and 
opened the like business at the same stand. He 
was enjoined by the court from so carrying on that 
business. Within a week thereafter he sold his new 
stock to two farmers, residing several miles distant, 
ignorant of the business and paying no personal at- 
tention to it, and commenced acting as their hired 
manager and agent in that business at the same 
stand. Held, that he was guilty of contempt in dis- 
obeying the injunction, and could not purge himself 
by disavowal. The court said: ‘‘ Surely such acts 
might be deemed, notwithstanding a valid assign- 
ment, evasive of the personal obligation imposed, 
and a violation of the restraining order. We do 
not in thus holding say, nor do we suppose, that the 
defendant could not have entered the drug store of 
another and acted in the subordinate character of 
clerk to the proprietor, without overstepping the 
restraints of the order; but his action and direct 
agency in this transaction, with the obvious design 
that the business he was then engaged in should be 
still carried on by himself, though nominally for 
others, renders him amenable to the charge of diso- 
beying the mandate of the court, and not the less 
so on account of the assumed agency.” 


—_——_.______. 


REMINISCENCES OF JOSHUA A. SPENCER. 


By Rev. G. L. Roor, D. D., or Troy, N. Y., Fore 
MERLY OF THE MontGomeRyY County Bar. 


O member of the legal profession, however learned 
in the law or able as an advocate, should prom- 
ise to himself imperishable renown. 

There were not many years ago persons who were 
greatly distinguished at the bar, and whose fame ex- 
tended through the land,— the history of whose lives 
and professional triumphs is already fast fading from 
the minds of men. The memorials of their vast legal 
erudition are to be found chiefly in the volumes of law 
reports, containing the opinions and decisions of our 
courts and brief summaries of the arguments of 
counsel; and already do we have to rely on tradition 
for much that we know of their personal history and 
great forensic abilities. 
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It is true, generally speaking, that mankind are far 
more interested in the lives of men of military rank,— 
“prave’’ as were those mysterious personages to 
whom the great Roman lyric poet refers as having 
lived ‘‘ before Agamemnon;” or of civilians clothed 
with the blazing trappings of official position, than in 
the less eventful lives of persons skilled in jurispru- 
dence. 

It is certainly very gratifying however to know that 
there now exists a growing desire on the part of the 
members of the legal profession, to have more enduring 
records of the lives of those illustrious jurisconsults 
and advocates, who by their remarkable intellectual 
endowments and the nobility of their characters have 
adorned the bench and the bar and reflected honor 
upon the country. 

In the splendid galaxy of noble names that have 
shed lustre upon the bar of New York State is that of 
Joshua A. Spencer. 

JosHUA AUSTIN SPENCER was born at Great Bar- 
rington,Mass., May 13, 1790. He, as was said of Edmund 
Burke, ‘“‘ was born to no expectancy but what de- 
pended on himself.’’ While yet a lad he went to 
Greenville, Greene county, in the State of New York, 
where he learned the trade of clothier, and afterward 
that of a carpenter and joiner. During this period he 
was successful in acquiring a good common school 
education, and a familiar acquaintance with the struc- 
ture of our language, and some of the branches of 
mathematics. In 1808 he left Greenville and went to 
Lenox, Madison county, in this State, where his 
brother, Gen. J. Spencer was engaged in the practice 
of the law; and he then became a law student in his 
office. 

On acertain occasion when Gen. Spencer was from 
home, one of his clients came to his law office, and not 
finding him, insisted that Joshua the younger brother 
should aid him professionally in a suit then pending in 
the justice’s court. Young Spencer modestly hesitated 
at first to engage in so vast an undertaking, when 
the client insisted that ‘* anybody who had the Spencer 
blood in him could help him.”’ After some deliberation 
yielding to the urgent solicitations of the client, young 
Spencer proceeded with him to the justice’s court; 
but when the suit was called, the justice was disin- 
clined to have it tried if it had to be ‘‘ managed ”’ for 
one of the parties by a boy, whom he did not regard as 
‘“equal to the occasion.’’ But the suit was tried, asa 
further postponement of it had been strongly opposed ; 
and the justice was greatly surprised at the extraor- 
dinary talent displayed by young Spencer, who “ man- 
aged ’’ the suit successfully for his brother’s client. 

The magistrate afterward informed the general of 
the great ability of his brother, and told him that 
“the boy was his superior.’’ The older brother in the 
true spirit of fraterna] kindness sought every oppor- 
tunity afterward to place his younger brother in 
positions where his great talents would be called into 
vigorous exercise and recognized by the public. The 
successful management of the suit referred to by 
young Spencer had, it is believed, amost important 
and fortunate bearing upon his subsequent career as a 
lawyer, and served, it seems, as a stepping-stone toward 
his future eminence. 

While a law student Mr. Spencer was remarkably 
industrious; and it may be said of him then, as was 
said of Lord Kenyon when pursuing his law studies, 
by one of his biographers, that ‘‘it was his food, his 
sleep, his study, his drink and his pastime to become 
profound in the legal science.’’ He spent the late 
hours of the night in equipping himself for a profession 
he was soon to adorn, and in which he was destined 
to gain so many trophies of distinction. While a law 


student he desired also to become acquainted with the 





science of government and the nature of our republican 
institutions. A favorite book with him was the * Fed- 
eralist,” certainly one of the very ablest productions 
within the whole range of political literature. He was 
delighted especially with the perspicuous, forcible and 
eloquent style of Hamilton,—his great intellectual 
resources, his wonderful powers of argumentation, and 
his luminous exposition of our republican form of gov- 
ernment. 

During the second war with Great Britain (1812-15), 
Mr. Spencer served as a captaiu until the close of the 
campaign on the northern frontier, when he returned 
with health greatly impaired, to his home in Lenox to 
resume the study of the law. After pursuing his legal 
studies for the term of seven years, as was then re- 
quired of law students, he was examined for admission 
to the bar, and I have high authority for saying that 
his examiners expressed much surprise and gratifica- 
tion at the extent and varied character of his attain- 
ments, and that after the close of his examination, 
they spent much time with him in discussions on 
principles of law and government. After his admission 
to the bar he became a law partner of his brother, 
Gen. Spencer. About the year 1829 he moved to the 
city of Utica, where he formed a connection in the 
practice of the law with the Hon. William H. Maynard, 
which continued until that gentleman’s decease. He 
was also asscciated in the law practice with Hon. 
James Knox, who after a time moved to the State of 
Illinois. In 1840 he became a law partner of Hon. 
Francis Kernan, late United States Senator. In 1841 
he was appointed United States District Attorney for 
the Northern District of New York State. In 1845 he 
was elected to the senate of this State, and thus became 
ex officio a member of the court for the correction of 
errors, Which court was abolished by the adoption of 
the State Constitution of 1846. He was also at one 
time mayor of the city of Utica. Mr. Spencer en- 
tered twice into matrimonial relations. The children 
by the first marriage were Hamilton, and Clarissa, 
the accomplished wife of the Rev. Dr. Duncan Ken- 
nedy, now of Bloomfield, New Jersey. 

Mr. Spencer was no sooner admitted to the bar than 
he took a high rank as a lawyer; and after his admis- 
sion to the decree of counsellor, he became exceedingly 
popular as an advocate in Madison and the neighbor- 
ing counties, especially Oneida, from which time, until 
his decease, his life was one of incessant toil in the 
legal profession and of brilliant professional triumphs. 

During his careeras an advocate probably no other 
lawyer in the State was engaged in so large a number 
of important causes, at nisi prius. One of the causes 
that occupied a large share of the public attention and 
served to call into full exercise the great talents of Mr. 
Spencer, was that of the People v.McLeod, a British sub- 
ject, who was arrested for the burning of the steamer 
** Caroline,’”’ and on a charge of murder, as an Amer- 
ican was killed during that transaction. A company 
of about seven hundred Canadians and Americans had 
seized Navy Island (which belonged to Great Britain), 
and had employed the ‘‘ Caroline ” for the transporta- 
tion of men, provisions and ammunition from the 
town of Schlosser on the American shore to the island. 
Near the close of the year 1837, on a very dark night, a 
body of British troops was sent by the Canadian au- 
thorities to Navy Island to destroy the ‘* Caroline.” 
But not finding her there, they proceeded to Schlosser 
where they found her at the dock; and after a brief 
conflict, in which an American was killed, the steamer 
was captured, set on fire and conducted out into the 
stream, where she was left to drift down the Falls of 
Niagara. 

McLeod was indicted in Niagara county, but the 
venue was changed from that county to the county of 
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Oneida; and the cause was tried at the Oneida Court of 
Oyer and Terminer in the month of November, 1841, 
and McLeod was acquitted. The excitement during 
the trial was intense as riots were feared; and General 
Wool was present at Utica in undress uniform, with 
troops secreted within call. This matter of McLeod had 
also caused much anxiety both to our government and 
Great Britain, for Great Britain had assumed the 
responsibility of the act with which this man was 
charged, and had demanded his release. But his 

lease was refused by our State authorities in com- 
pliance with the decision of the New York Supreme 
Court. The general government had also demanded 
his surrender to the Federal authorities. The peace 
of both countries was thus greatly jeoparded, for there 
were other important matters (which for more than 
a quarter of a century had proved a fruitful source of 
disagreement between them),yet remaining unsettled. 
The two most prominent were the settlement of the 
boundary line between the United States and the 
Canadas, and the question of the African Slave Trade, 
in connection with which Great Britain had passed 
some strange laws with reference to freedom and 
slavery. The enforcement of these laws interfered 
with the rights claimed by those American slave 
holders who had lau.ded with their slaves at British 
ports. But these with other and less irritating ques- 
tions were eventually settled in 1842 by the treaty of 
Washington. 

It is evident that the McLeod imbroglio was not fully 
understood by our citizens generally during the ex- 
citement which prevailed from the time of his arrest 
until his acquittal, as they were led to believe that the 
steamer “Caroline”? had been engaged in a lawful 
traffic. His acquittal was due in a great measure to 
the Herculean efforts of Mr. Spencer. His speech in the 
defense was one of the ablest of his forensic efforts, 
and served to place him in the very front rank of the 
advocates of this State. Mr. Spencer on that memorable 
occasion certainly rendered important services to our 
country, as the acquittal of McLeod prevented a fur- 
ther conflict between our National and State author- 
ities, and in all probability averted (what seemed for 
a time inevitable), a war between the United States 
and Great Britain. Mr. Webster, who was then our 
Secretary of State, duly appreciated the services of 
Mr. Spencer in this matter which had caused the 
authorities at Washington much trouble and anxiety, 
—services that served to cement more closely the 
warm personal friendship which had hitherto existed 
between the great New York advocate and the illus- 
trious expounder of the Constitution, and which ter- 
minated only with their lives. 

But able as Mr. Spencer was at nisi prius, he was 
also distinguished for his ability when appearing be- 
fore the Supreme Court in banco, and the court of 
errors. It would far exceed the limits of this sketch 
to speak in detail of the many important causes argued 
by him before these tribunals. I will refer only and 
briefly to a cause that was pending in the court of 
errors convened in the city hall of New York in June, 
1845, in which Daniel Webster and Mr. Spencer were 
opposing counsel. The question involved (as nearly 
as [ can now recollect) was mainly as to the nature and 
extent of the liability of the city of New York for the 
destruction of buildings and other property by the 
city authorities to prevent the spread of fire. I do 
not find the case mentioned in any volume of reported 
cases, but it was doubtless the case of Amos Lawrence 
v. The Mayor, Aldermen and Commonalty of the City of 
New York. Upon consulting the written records of 
the proceedings of the old court of errors now in 
charge of the clerk of the Court of Appeals, I found a 
report of this case embracing the written opinion of 
Chancellor Walworth. The argument of Mr. Spencer 





in the behalf of the mayor and others was spoken of 
by the lawyers then present (for I had nut the oppor- 
tunity of hearing him on that occasion) as a very able 
and logical effort. During the progress of Mr. Web- 
ster’s powerful argument in reply, which I had the 
privilege of hearing, Mr. Webster was several times 
interrupted by the chancellor with interrogatories, to 
which his answers were something like the following: 
“IT will consider that point presently ’’ — “I will call 
your attention to that question before closing,” ete., 
although it does not occur to me now, that Mr. Web- 
ster, in the subsequent part of his argument, made any 
reference tothe points or questions to which his at- 
tention had been called by the learned chancellor. Mr. 
Webster after a time seemed to have become somewhat 
impatient under these frequent interruptions,especially 
so when his attention was called to a case to be found 
(if lremember rightly), in one of the New York State 
Reports; when greatly elevating the tone of his voice, 
with a forcible gesture he said, ** that the case just re- 
ferred to has any special bearing upon this case — non 
constat.’’ The coart room seemed to be resonant with 
these words. The chancellor made no further inter- 
ruptions. The great expounder of the Constitution 
however was unable to save his client from defeat. 

Mr. Spencer had all the requisites of an able and 
commanding advocate. He was tall in stature,exceeding 
somewhat six feet in height. He had a fine physical 
organization, ‘‘a majestic presence,’’ a most benig- 
nant expression of countenance, keen and penetrating 
black eyes, a voice of great compass, and in its gentle 
tones, of captivating melody. When _  address- 
ing a jury, his voice became full and sonorous 
as he proceeded in the discussion of important 
truths and inthe enunciation of some of the great 
principles of our jurisprudence; and was deeply solemn 
and pathetic whenever he appealed to the hearts and 
consciences of the jurors for the maintainance and 
vindication of the rights of injured and oppressed 
humanity. His exceeding earnestness of manner; 
his remarkable quickness of apprehension; his pro- 
found knowledge of human nature and of the various 
springs of human action, opening to him all the avenues 
to the human heart; his sound judgment; his high sense 
of honor; his unflinching rectitude of purpose; his 
ardent love of truth and justice; and his intense hatred 
of wrong,— these were some of the characteristics of 
this remarkable man, that rendered his career as an 
advocate so successful and so illustrious. 

He had not the rich classic lore of Ogden Hoffman 
who has been styled the American Erskine; nor the 
caustic wit, dry humor and epigrammatic style of 
Marcus T. Reynolds; nor the wonderful graces of 
scholarship that characterized the forensic efforts of 
James T. Brady; nor the vast legal research of Nich- 
olas Hill; nor the remarkable powers of analysis and 
sometimes severe Jogic of Daniel Cady, long the Nestor 
of the Montgomery county bar; nor the rasping invec- 
tive of Ambrose L. Jordan. Yet he had an ever 
ready, equable, copious and correct flow of language; 
and was logical and argumentative in a very high 
degree; and though generally sparing in the use of 
invectives, yet he had this, often dangerous, gift al- 
ways at hiscommand, and could employ it in the most 
forcible and effective manner. And when addressing 
a jury in a cause that required the fullest exercise of 
his mental powers, as he proceeded with his address, 
he exhibited an analytical skill in the examination of 
its various details, and a familiarity with the great 
principles embodied in our common and statutory laws, 
and acandor and perspicuity in the presentation of 
important facts, that gave him the vantage ground as 
an advocate. His voice, his looks, his gestures were 
in perfect accord with his words. His soul glowed 
with the intense ardor of his convictions, and he not 
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unfrequently rose to a grandeur of sentiment and a 
sublimity of expression that led captive the minds 
and hearts of the jurors, enlisted the closest attention 
of the bench and bar, and electrified the large body of 
hearers who thronged the temple of justice. 

He seemed to have exerted over the assembly the 
magical powers of Prospero. 

Mr. Spencer with his wonderful quickness of appre- 
hension, when called upon unexpectedly to assume the 
management of a cause, like Marcus T. Reynolds, was 
soon able to master it in all its details however com- 
plex or multifarious. Gifted with remarkably clear 
perceptive faculties, he was very apt in detecting the 
vulnerable points in the arguments of the opposing 
counsel; and when engaged in a trial in which his legal 
adversary unscrupulously endeavored to prop up his 
cause by the most glaring sophisms, he at once probed 
them as with ‘‘the searching spear of Ithuriel,” and 
exposed their fallacies to the court and jury. 

He had a philosophical and reflective intellect; and 
dwelling closely and with precision upon the main 
facts presented on the trial of a cause, he carefully 
avoided all illogical statements and metaphysical 
subtleties. Though he was a warm admirer of the 
beautiful in nature and art and possessed a fertile 
imagination, yet in addressing a jury he seldom trav- 
ersed the dazzling realms of fancy; he preferred to 
occupy the more profitable ‘‘ domain of argument.” 

He excelled in the trial of criminal causes, and his 
services (in this department of jurisprudence) were in 
great demand from every part of the State. His 


thorough acquaintance with our penal statutes, the | 


great fertility of his mental resources, and his mar- 
vellous powers of eloquence placed him in the very 
front rank as a criminal lawyer. 

He was a skillful cross-examiner. I think I never 
saw his superior in this respect at any of our Circuit 
Courts or courts of Oyer and Terminer. A hostile or 
corrupt witness could not escape his severe scrutiny. 
Not unfrequently at the Montgomery Circuit Court 
did [ see the witness, who at first felt a security bor- 
dering oninsolence, while endeavoring to bolster up a 
bad cause by his perjuries, soon quailing before his 
piercing eye and at his searching interrogatories, and 
eventually brought to shame. ‘*‘ Why did you not stick 
to your story ?’’ inquired a discomfited plaintiff many 
years ago at the Madison county circuit, of a perjured 
witness on whose testimony he had relied for obtain- 
ing averdict. ‘I would like to have you stick to your 
story,’’ replied the baffled and crestfallen witness, 
“with Josh Spencer’s black eyes looking through 
you.” 

He was very painstaking (before commencing suits 
in our courts of judicature) in examining the questions 
they presented in all their various aspects and all their 
minutest details. He made himself conversant with 
every fact connected with them by frequent consulta- 
tions with his clients. And the course he pursued in 
this respect accords strictly with the rules prescribed 
by the prince of Roman orators under the nom de 
plume of Antonius in the second book of his ‘‘ De 
Oratore;” and also by that renowned rhetorician 
Quinctilian in the twelfth book of his “ Institutes.’ 

He was not roused to equal effort in every cause in 
which he was engaged, as is said to have been the case 
with that renowned advocate Rufus Choate. Bus in 
those causes in which great principles were involved, 
and in which important interests were at stake, his 
very soul was in his words. He seemed to have 
acquired additional strength and a new inspiration 
from the grandeur of his theme; and he rose to a vig- 
orous and commanding eloquence. As was said by 
Grattan of Flood: ‘If you couid have given him the 
thunderbolt he would have had the arm of a Jupiter.”’ 
He was distinguished for his courtesy to his professional 





brethren, a courtesy he maintained through the most 
protracted and perplexing legal controversies, carefully 
avoiding all irritating and offensive personalities. 

To dwell briefly upon a few characteristics (less 
professional than personal) of Mr. Spencer, he was not 
what has been termed ‘‘an omnivorous reader.” As 
was said by Dryden of Shakspeare, ‘he was naturally 
learned. He needed not the spectacles of books to read 
nature. He looked within and found her there.” He 
consulted a select number of books, written by the 
best authors, and what he read heremembered. After 
the close of the arduous labors of the day in the court 
room, he often spent late hours in perusing the writ- 
ings of the most renowned poets, especially Shaks- 
peare. He read but few novels, and of writings of this 
description Sir Walter Scott was his favorite author. 
The pages of ‘‘ Ivanhoe,”’ ‘‘ The Antiquary,” and ‘* Old 
Mortality’ always gave him delight. The magic 
wand of ‘the wizard of the North” seemed to exert a 
potent spell over his mind. But far above all human 
productions, in his judgment, were the sacred writings 
of which he was a diligent reader. During his attend- 
ance at the courts held at Fonda, Montgomery county 
([ speak from information and from personal knowl- 
edge) it was his invariable practice before closing his 
eyes in sleep to read some select portion of the inspired 
Word. He loved to trace in the Gospel narratives the 
glorious record of the sublime teachings and mighty 
deeds of the humble Nazarene, and to drink in the 
sweet inspirations of the apostles of the new, and the 
bards and prophets of the old dispensations. 

Mr. Spencer was an early riser from his youth. He 
usually rose from his bed at the first purpling of the 
east. While he was in attendance at the Montgomery 
Circuit Courts, the writer of this sketch accompanied 
him occasionally in his morning walks, during which 
he seemed desirous of avoiding all conversations refer- 
ring to the causes to be tried at the Circuit. He then 
preferred to speak of the glory of the morning; of the 
fresh verdure that covered the surrounding hills; of 
fertile fields and shady groves and dew-besprinkled 
lawns, and the Mohawk rolling by inits beauty. He 
loved to breathe the morning’s sweet incense, and to 
listen to the inspiring ‘‘ song of earliest birds.” 

He was nevera rich man. With his extensive legal 
practice he might easily have acquired wealth; but 
with his liberal spirit, with his heart open to every call 
of benevolence, the passion for acquiring and hoarding 
wealth was never in harmony with his feelings, and 
constituted no part of his noble nature. He aided to 
the extent of his pecuniary ability several of the 
churches and literary institutions of our land. He was 
ever ready to assist with money the poor, and to lend 
them a helping hand in a professional way when suf- 
fering from the injustice and oppression of their 
fellow men; and no more sincere mourners than they 
gathered around his bier and wept at his grave. 
As was stated by Charles Tracy, Esq., of New York 
city, in his very able and eloquent address to the grad- 
uating class of the Law School of Columbia College: 
‘*The desire for wealth rarely takes possession of the 
bar. It is not deniable that money has been made by 
lawyers, but nothing like wealth in the sense of com. 
mercial men arises from this source. The truelawyes 
is prepared, if so it be fated, to fulfill the proverbial 
destiny of his class—to work hard, live well and die 
poor.”’ 

Mr. Spencer through life cherished a warm attach- 
ment for the county of his birth. His many strolls in 
his boyish days along the beautiful banks of the Hous- 
atonic, and amidst the picturesque scenery of Great 
Barrington (the home of his childhood), and his early 
companionships were subjects on which he often and 
fondly dwelt in his mature years. In the month of 
August, 1844, while on his return from the great 





30 THE ALBANY LAW JOURNAL. 














Berkshire jubilee, on which occasiou he delivered an 
oration Of surpassing beauty and eloquence, a friend 
asked him if he retained an attachment for his native 
county, when he promptly replied: “ It is a part of my 
religion to go back there once a year.”’ 

To him, ‘“‘ever bright was the beautiful land of his 
birth.”” Such a man (as might be expected) was most 
exemplary in all his domestic relations. It was in the 
sanctuary of home where his character appeared most 
lovely and beautiful, for he was ever its light and joy. 

He was for many years a communicant of the Re- 
formed Dutch Church of Utica. In his religious life 
and profession there was nothing of cant or ostentation, 
He believed that “‘ the christian was the highest style 
of a man,”’ and he justified this statement by his own 
christian example. Though he was never in any sense 
of the term a bigot, yet Rationalsim and Pantheism 
(which is but “‘ asort of philosophical Atheism ’’) could 
elicit no sympathetic response from his bosom, that 
ever glowed with a true love for humanity. 

A few tributes (from among many) to the great legal 
abilities and moral worth of Mr. Spencer will bring 
this sketch nearly to a close. 

J. Fenimore Cooper, the world renowned author, in 
one of his libel suits with the late Thurlow Weed (in 
which Mr. Spencer was the counsel opposed), on rising 
to address the jury (for he acted in his own behalf) 
spoke of Mr. Spencer in the following terms: ‘‘ He had 
almost made it seem that he (Mr. Cooper) was the 
aggressor. The opposing counsel is a man whose 
presence is of great dignity; whose voice is majestic, 
and whose very stature gives force to the words he 
utters.”” My authority forthis statement is the address 
of the Hon. Philo Gridley, delivered at the meeting 
of the members of the Oneida county bar April 27, 
1857, on occasion of the death of Mr. Spencer. 

Judge Gridley at the meeting of the bar referred to, 
in his address, said (among other things) of Mr. 
Spencer: ‘ He illustrated and adorned his arguments 
from the factsin the case, and these he often presented 
with a Doric majesty. When he rose toa matchless 
eloquence, his words glowed with a living fire.” 

The Hon. W. J. Bacon said of Mr. Spencer on the 
same occasion, that “a tide of personal recollections 
came over him which rendered him incompetent to 
pay a suitable tribute to an uncommon man. He was 
a friend, tender and faithful, just and kind. He was 
magnanimous in all the relations of lifeas a lawyer, 
spurning all mere technicalities. As he was not a 
writer the world can never know except by tradition 
the extent of his power and the range of his mind.”’ 

The Hon. Francis Kernan said that Mr. Spencer 
“never put forth his talents unless firmly persuaded 
that he was exerting them in the cause of truth and 
for the ends of justice.” 

Hon. Hiram Denio said that Mr. Spencer ‘“ had 
become one of the foremost men of the profession, and 
had maintained that rank until the day of his death. 
No man within his knowledge or information had ac- 
quitted himself fora life-time with such universally 
distinguished ability.” 

The Hon. D. Wager said: ‘“* Mr. Spencer was a law- 
yer of great learning and ability. His legal skill in the 
trial of causes and his towering and commanding 
eloquence made him one of the brightest ornaments of 
the profession to which he belonged.”’ 

The Hon. Mitchell Sanford at the general term of 
the Supreme Court of this State, held a short time 
after Mr. Spencer's decease, paid a most beautiful and 
eloquent tribute to his memory. ‘ The press,’’ said he, 
“has noticed his decease in fitting words asa public 
calamity, for he was a public man and had filled a 
large space in the public eye. He battled with giants 
because he was strong. He achieved greatness among 
the great. His eloquence God gave him in a great 
heart full of feeling, simplicity and truth.” 











Mr. Spencer was for many years a trustee of Hamil- 
ton College. In the historical discourse delivered in 
July, 1862, at the semi-annual celebration of the found- 
ing of Hamilton College, the Rev. Dr. S. W. Fowler, 
then president of the institution, among other things 
said of Mr. Spencer: ‘ As a lawyer he illustrated and 
ennobled his profession. In the face of obstacles that 
would have deterred most men, he worked his way to 
a position at the har among the first of the land. But 
his distinction arose not alone from his intellectual 
energy. It was higher than that won by forensic 
triumphs. He was a man of noble and generous im- 
pulses. His unselfish spirit prompted him to act for 
others, while religion consecrated all that was natural, 
and superadded its own peculiar excellence.” 

Hon. Ward Hunt, a justice of the United States 
Supreme Court, while he was yet a practicing lawyer, 
and engaged in a cause of great importance in which 
Mr. Spencer was the counsel opposed, paid the follow- 
ing tribute to his commanding talents: ‘‘ Mr. Spencer 
is like Saul among his brethren, head and shoulders 
above us all.” 

Joshua Austin Spencer departed this life on the 25th 
day of April, 1857. His severe and incessant profes- 
sional labors had served doubtless to shorten his stay 
on earth. During his last illness religion imparted to 
him her sweet and precious consolations, and upon his 
rejoicing spirit (soon to be liberated from the thraldom 
of earth) wasalready breaking the dawn ofa bright and 
an eternal day. He passed away without a cloud and 
in the “ glorious sublimity ” ofa triumphant faith. His 
mortal vestments were committed by gentle hands and 
with sorrowing hearts to the family lot in Forest Hill 
cemetery, Utica. Above them rises a plain granite 
monument on which is inscribed the following beauti- 
ful, truthful and comprehensive epitaph: ‘‘ Joshua 
A. Spencer. Died April 25, 1857. Aged 67 years. Ma- 
jestic in presence, strong in intellect, simple in 
manners, sincere in faith, active and benevolent in life, 
fearless and hopeful in death.”’ 

A lifelike and full length portrait of Mr. Spencer, as 
he appeared when addressing a jury, is nowin the 
court room at Utica. 

Mr. Spencer, as we have thus seen, rose from humble 
beginnings to become one of the brighest luminaries 
that ever adorned the bar of this State. A clothier, a 
carpenter, a school teacher, a lawyer, a senator, and 
a christian gentleman—what a commendable and 
praiseworthy example was his to leave to those young 
men of our land who have entered the legal arena 
where learning, and ability, and perseverance, and toil, 
and integrity are required for achieving signal success 
and for securing an honorable renown! 

Let the young man who cherishes a laudable ambi- 
tion for pursuing the study of the law repair often to 
the tomb of Spencer, for— 


“ Such graves as his are pilgrim shrines ;” 


and as he shall stand by the granite structure that rises 
above his ashes, and read the noble epitaph inscribed 
thereon to his memory, he cannot fail to gather fresh 
incentives for assuming the honorable robes of a pro- 
fession distinguished for its learning and venerable for 
its antiquity, by silent and solemn contemplations on 
the life and career of the illustrious advocate, whose 
character was so singularly beautiful, and around 
whose history clusters such a bright constellation of 
ennobling virtues. 
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FEDERAL STATUTE FORBIDDING POLIT- 
ICAL ASSESSMENTS CONSTITUTIONAL. 
SUPREME COURT OF THE UNITED STATES, 
DECEMBER 18, 1882. 


Ex-PARTE CURTIS. 

Section 6 of the act of Congress of August 15, 1876, providing 
that executive officers of the United States ‘‘ are prohib- 
ited from requesting, giving to or receiving from any other 
officer or employee of the government, any money or 
property, or other thing of value for political purposes,’ 
and making it a misdemeanor to do so, is constitutional. 


gr coun by Newton Martin Curtis for a writ of 
habeas corpus. The opinion states the facts. 

Waite, C. J. In the act of August 15, 1876, making 
appropriations for the legislative, executive, and judi- 
cial expenses of the government (ch. 287, 19 Stat. 143; 
1 Sup. Rev. Stats. 245), the following appears as sec- 
tion 6: 

“Sec, 6. That all executive officers or employees of 
the United States not appointed by the president, with 
the advice and consent of the senate, are prohibited 
from requesting, giving to, or receiving from, other 
officer or employee of the government any money 
or property or other thing of value for political 
purposes; and any such officer or employee, who shall 
offend against the provisions of this section shall be 
at once discharged from the service of the United 
States; and he shall also be deemed guilty of a misde- 
meanor, and on conviction thereof shall be fined in a 
sum not exceeding five hundred dollars.” 

Curtis, the petitioner, an employee of the United 
States, was indicted in the Circuit Court for the South- 
ern District of New York, and convicted under this 
act for receiving money for political purposes from 
other employees of the government. Upon his con- 
viction he was sentenced to pay a fine and stand com- 
mitted until payment was made. Under this sentence 
he was taken into custody by the marshal, and ou his 
application a writ of habeas corpus was issued by one 
of the justices of this court in vacation, returnable 
here at the present term, to inquire into the validity 
of his detention. The important question presented 
on the return to the writ so issued is whether the act 
under which the conviction was had is constitutional. 

The act is not one to prohibit all contributions of 
money or property by the designated officers and em- 
ployees of the United States for political purposes. 
Neither does it prohibit them altogether from receiving 
or soliciting money or property for such purposes. It 
simply forbids their receiving from or giving to each 
other. Beyond this no restrictions are placed on any of 
their political privileges. 

That the government of the United States is one of 
delegated powers only, and that its authority is de- 
fined and limited by the Constitution, are no longer 
open questions; but express authority is given Con- 
gress by the Constitution to make all laws necessary 
and proper to carry into effect the powers that are 
delegated. Art. 1, sec. 8. Within the legitimate scope 
of this grant Congress is permitted to determine for 
itself what is necessary and what is proper. 

The act now in question is one regulating in some 
particulars the conduct of certain officers and em- 
ployees of the United States. It rests on the same 
principle as that originally passed in 1789 at the first 
session of the first Congress, which makes it unlawful 
for certain officers of the treasury department to en- 
gage in the business of trade or commerce, or to own a 
sea vessel, or to purchase public lands or other public 
property, or to be concerned in the purchase or disposal 
of the public securities of a State, or of the United 
States (Rev. Stat., sec. 243); and that passed in 1791, 





which makes it an offense for a clerk in the same de- 
partment to carry ov trade or business in the funds or 
debts of the States or of the United States, or in any 
kind of public property (id., sec. 244); and that passed 
in 1812, which makes it unlawful for a judge appointed 
uuder the authority of the United States to exercise 
the profession of counsel or attorney, or to be engaged 
in the practice of the law (id., sec. 713); and that passed 
in 1853, which prohibits every officer of the United 
Stares or person holding any place of trust or profit, or 
discharging any official function under or in connec- 
tion witb any executive department of the government 
of the United States, or under the senate or house of 
representatives, from acting as an agent or attorney 
for the prosecution of any claim against the United 
States (id., sec. 5498); and that passed in 1863, pro- 
hibiting members of Congress from practicing in the 
court of claims (id., sec. 1058); and that passed in 1867, 
punishing, by dismissal from service, an officer or 
employee of the government who requires or requests 
any working man in a navy yard to contribute or pay 
any money for political purposes (id., sec. 1546) ; and that 
passed in 1868, prohibiting members of Congress from 
being interested in contracts with the United States (id., 
sec. 3739); and another, passed in 1870, which provides 
that no officer, clerk, or employee in the government of 
the United States shall solicit contributions from other 
officers, clerks, or employees for a gift to those in a 
superior official position, and that no officials or cler- 
ical superiors shall receive any gift or present as a 
contribution to them from persons in government 
employ getting a less salary than themselves, and that 
no officer or clerk shall make a donation as a gift or 
present to any official superior (id., sec. 1784). Many 
others of a kindred character might be referred to, 
but these are enough to show what has been the 
practice in the legislative department of the govern- 
ment from its organization, and so far as we know, 
this is the first time the constitutionality of such leg- 
islation has ever been presented for judicial determin- 
ation. 

The evident purpose of Congress in all this class of 
enactments has been to promote efficiency and integrity 
in the discharge of official duties, and to maintain 
proper discipline in the public sérvice. Clearly such a 
purpose is within the just scope of legislative power, 
and it is not easy to see why the act now under con- 
sideration does not come fairly within the legitimate 
means to such anend. It is true, as is is claimed by 
the counsel for the petitioner, political assessments 
upon office-holders are not prohibited. The managers 
of political campaigns, not in the employ of the United 
States, are just as free now to call on those in office 
for money to be used for political purposes as ever 
they were, and those in office can contribute as liberally 
as they please, provided their payments are not made 
to any of the prohibited officers or employees. What 
we are uow considering is not whether Congress has 
gone as far as it may, but whether that which has been 
done is within the constitutional limits upon its legis- 
lative discretion. 

A feeling of independence under the law conduces to 
faithful public service, and nothing tends more to take 
away this feeling than a dread of dismissal. If contri- 
butions from those in public employment may be 
solicited by others in official authority, it is easy to see 
that what begins asarequest may end asa demand, and 
that a failure to meet the demand may be treated by 
those having the power of removal as a: breach of some 
supposed duty, growing out of the political relations 
of the parties. Contributions secured under such cir- 
cumstances will quite as likely be made to avoid the 
consequences of the personal displeasure of a superior, 
as to promote the political views of the contributor — 
to avoid a discharge from service, not to exercise a 
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political privilege. The law contemplates no restric- 
tions upon either giving or receiving, except so far as 
may be necessary to protect in some degree, those in 
the public service against exactions through fear of 
personal loss. This purpose of the restriction, and the 
principle on which it rests, are most distinctly mani- 
fested in section 1546, supra, the re-enactment in the 
Revised Statutes of section 3, of the act making appro- 
priations for the naval service for the year ending 
June 30, 1868 (14 Stat. 492, ch. 172), which subjected an 
officer or employee of the government to dismissal if 
he required or requested a workingman in a navy yard 
to contribute or pay any money for political purposes, 
and prohibited the removal or discharge of a working- 
man for his political opinions; and in section 1784, 
the re-enactment of the act of, February 1, 1870 (ch. 63, 
16 Stat. 63), “‘ to protect officials in public employ,’’ by 
providing for the summary discharge of those who 
make or solicit contributions for presents to superior 
officers. No one can for a moment doubt that in both 
these statutes the object was to protect the classes of 
officials and employees provided for from being com- 
pelled to make contributions for such purposes through 
fear of dismissal if they refused. It is true that dismis- 
sal from service is the only penalty imposed, but this 
penalty is given for doing what is made a wrongful act. 
If it is constitutional to prohibit the act, the kind or 
degree of punishment to be inflicted for disregarding 
the prohibition is clearly within the discretion of Con- 
gress, provided it be not cruel or unusual. 

If there were no other reasons for legislation of this 
character than such as relateto the protection of those 
in the public service against unjust exactions, its con- 
stitutionality would, in our opinion, be clear; but 
there are others, to our minds, equally good. If persons 
in public employ may be called on by those in authority 
to contribute from their personal income to the ex- 
penuses of political campaigns, and a refusal may lead 
to putting good men out of the service, liberal pay- 
ments may be made the ground for keeping poor ones 
in. So too if a part of the compensation received for 
public services must be contributed for political pur- 
poses, it is easy to see that an increase of compensation 
may be required to provide the means to make the 
contribution, and that in this way the government it- 
self may be made to furnish indirectly the money to 
defray the expenses of keeping the political party in 
power that happens to have for the time being the 
control of the public patronage. Political parties must 
almost necessarily exist under a republican form of 
government, and when public employment depends to 
any considerable extent on party success, those in office 
will naturally be desirous of keeping the party to which 
they belong in power. The statute we are now con- 
sidering does not interfere with this. The apparent 
end of Cungress will be accomplished if it prevents 
those in power from requiring help for such purposes 
as a condition to continued employment. 

We deem it unnecessary to pursue the subject fur- 
ther. In our opinion the statute under which the 
petitioner was convicted is constitutional. The other 
objections which have been urged to the detention 
cannot be considered in this form of proceeding. Our 
inquiries in this class of cases are limited to such ob- 
jections as relate to the authority of the court to render 
the judgment by which the prisoner is held. We have 
no general power to review the judgments of the in- 
ferior courts of the United States in criminal cases, by 
the use of the writ of habeas corpus or otherwise. Our 
jurisdiction is limited to the single question of the 
power of the court to commit the prisoner for the act 
of which he has been convicted. Ewz parte Lange, 18 
Wall. 163; Ex parte Rowland, 101 U. S. 604. 

The commitment in this case was lawful, and the 





petitioner is consequently remanded to the custody of 
the marshal for the Southern District of New York. 
BRADLEY, J., dissented. 


—__—__»—___——— 


GUARANTY OF DEPOSIT IN BANK. 


PENNSYLVANIA SUPREME COURT, MARCH 20, 1882. 
NATIONAL LOAN AND BUILDING ASSOCIATION Y. 
LICHTENWALNER. 

L. held a certificate of deposit in a bank which was at the 
time practically insolvent and afterward assigned for the 
benefit of creditors. He transferred this for value to 
plaintiff indorsing on it the following: “I hereby guaran- 
tee the payment of the within certificates.” By its charter 
the shareholders were individually liable to depositors in 
the bank. Held, that the indorsement constituted a con- 
tract of guaranty and that plaintiff was not compelled to 
resort to the shareholders of the bank in case the certifi- 
cate was not paid,before bringing action against the plain- 
tiff thereon, , 


— upon a contract of guaranty. The facts 

were these: Defendant in April, 1877, held a cer- 
tificate of deposit in the Franklin Savings Bank which 
was past due for $500. Fora valuable consideration 
he transferred the same to plaintiff, at the time of the 
transfer writing this indorsement thereon. ‘‘ I hereby 
guarantee the payment of the within certificate. April 
24, 1877. Charles Lichtenwalner.’’ The bank refused 
to pay this certificate although plaintiff made repeated 
demands, and in January, 1878, assigned for the bene- 
fit of creditors. It was practically insolvent in April, 
when the certificate was transferred to plaintiff. Noth- 
ing could at that time have been collected by execu- 
tion. By its charter the shareholders of the bank were 
liable to the depositors in double the amount of the 
capital stock. The capital stock was 2,500 shares of $20 
each, of which only $5 or $6 per share had been paid 
in. 

At the trial the court instructed the jury, among 
other things, that in order to recover, plaintiff must 
show that it had exhausted all legal remedies against 
the bank, and that it had proceeded against the share- 
holders to enforce their individual liability to depos- 
itors. 

Judgment was for defendant and plaintiff took a 
writ of error. 


R. E. Wright, R. E. Wright, Jr., and T. B. Metzger, 
for plaintiff in error. 

James S. Biery and Stiles & Son, for defendant in 
error. 


Paxson, J. That this is a contract of guaranty is 
settled by abundant authority. Bank v, Haynes, 8 
Pick. 423; Curtis v. Brown, 2 Barb. 55; Isett v. Hoge, 
2 Watts, 128; Johnston v. Chapman, 3 Penn. R. 18; 
Hoffman v. Bechtel, 2 P. F. 8S. 190; Woods v. Sherman, 
21 id. 100. It is equally clear that such contract im- 
poses upon the plaintiff the duty of exercising due 
diligence to enforce payment from the principal before 
resort can be had to the guarantor. Campbell v. Baker, 
Wright, 243; Reigart v. White, 2 P. F. Smith, 439; 
Hoffman v. Bechtel, id. 190. What is due diligence? 
There are many cases upon this point, and the general 
tenor of them appears to be that the contraet for due 
diligence requires that a suit be brought within a rea- 
sonable time after the maturity of the claim, and be 
duly prosecuted to judgment and execution before an 
action can be sustained against the guarantor, unless it 
appears that such proceedings could have produced no 
beneficial results. Brown v. Brooks, 1 Casey, 210; 
Kirkpatrick v. White, 5 id. 177; Gilbert v. Henck, 6 id. 
209; Overton v. Tracey, 148. & R. 327. And it must 
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vary with the circumstances of each case, hence it is a 
question for the jury. Rudy v. Wolfe, 16 S. & R. 79. 
It may be stated as a general rule sustained by the 
authorities that the prompt prosecution of the claim 
against the debtor to judgment, the issuing of an exe- 
cution and a return of nulla bona would be at least 
prima facie evidence of his insolvency and of due dili- 
gence on the part of the creditor. So much was as- 
serted in Hoffman v. Bechtel, a case much relied on by 
the present defendant in error, but the remark was 
qualified by the further suggestion that the suing out 
of process simply and letting it run its course might 
not be due diligence. We can readily understand how 
this may be the case. A return of nulla bona to an 
execution is prima facie evidence that the defendant 
has no goods. Yet it is not conclusive and is often 
untrue, while if true in point of fact the defendant 
may be the owner of valuable real estate. 

Upon the trial below the learned judge negatived 
the plaintiffs second and third points, which was 
practically instructing the jury that it was not enough 
for the plaintiff to exhaust his remedies against the 
bank, but that he must proceed against the stockhold- 
ers to enforce their individual liability to depositors 
under the charter of the bank. 

None of the authorities cited sustains this ruling. It 
may be, as was suggested in Johnson v. Chapman, 
supra, that where the creditor held a collateral security 
as a mortgage, due diligence would require that he 
should exhaust the collateral before coming upon the 
guarantor. We have no such question here. The 
creditor held no collateral. Under the charter of the 
bank the stockholders were liable to depositors in 
double the amount of the stock, but their liability is 
not that of sureties but is special and sub modo only. 
Craig’s Appeal,11 Norris, 398. It is therefore secondary, 
not primary, collateral, and in the nature ofa guaranty. 
Hence it does not accrue until the assets of the bank 
are exhausted. This bank had made an assignment 
for the benefit of its creditors, It is not necessary to 
consider the question whether the plaintiff could have 
sustained a suit against the stockholders in his own 
name without the intervention of the assignee, for the 
reason that as the liability of the stockholders was but 
secondary they could be sued only for the balance due 
to the plaintiff after the assets belonging to the bank 
had been distributed or at least ascertained. A cred- 
itor in order to hold a guarantor may be obliged to ex- 
haust all the property and securities immediately with- 
in his grasp, even to such as may be held as collateral, 
but we do not think he is obliged to pursue every claim 
which his debtor may have, especially where such 
claim is contingent and uncertain and of a character 
to involve great delay and expense to the creditor. 

The plaintiff's second and third points should have 
been affirmed. What has been said sufficiently covers 
the remaining assignments. 

Judgment reversed, and a venire facias de novo 


awarded. 
————__>____—. 


ASSUMPTION OF MORTGAGE BY GRANTEE 
OF LAND. 


NEW JERSEY SUPREME COURT, JUNE TERM, 1882. 


SPARKMAN V. GOVE. 

The grantee in a deed by accepting the same becomes liable 
on the covenants therein purporting to be made by him, 
just as if he had signed and sealed the instrument. 

A covenant by the grantee in a deed to assume a mortgage, for 
payment of which the grantor is personally liable, binds 
the grantee to pay the mortgage debt. 

In an action for breach of the defendant’s covenant to pay a 
debt which the plaintiff owes, the damages recoverable 
are the full amount of the debt although the plaintiff may 
not yet have paid the same, 





_ in covenant. The opinion states the case. 


Theo. Little, for plaintiff. 
H. C. Pitney, for defendant. 


Drxon, J. The plaintiffs on April 1st, 1873, conveyed 
to the defendant certain Jands by deed containing the 
following clause: ‘‘ Subject to certain mortgages, now 
liens, etc., one to secure, etc., the other to secure the 
payment of the sum of $3,000 with interest, and which 
mortgages are assumed by the party of the second 
part.’’ The mortgage for $3,000 had been made by the 
plaintiffs to E. F. C. Young to secure their bond to 
him for that sum, and the bond and mortgage were 
subsequently assigned by Young to George Clark for 
$450. They were due before suit. The action was 
brought for breach of the covenant to assume the 
mortgage, and purports onthe record to be “for the 
use of George Clark.” 

The cause was tried at the Morris Circuit, whence 
the following questions are certified for the advisory 
opinion of this court, viz: First. Are plaintiffs enti- 
tled upon said facts to recover more than nominal 
damages? Second. If entitled to recover more than 
nominal damages, are they entitled to recover only 
the sum named in the assignment to the real plaintiff, 
or the whole amount remaining due and unpaid on the 
bond and mortgage? 

The grantee in a deed, by accepting the same, 
becomes liable on the covenants therein purporting to 
be made by him, just as if he had signed and sealed the 
instrument. Finley v. Simpson, 2 Zab. 311. 

The covenant in the preseut case was one to pay the 
mortgage. Its language, ‘“‘ which mortgages are as- 
sumed by the party of the second part,”’ imports that 
the grantee entered into a personal obligation, and 
took upon himself the duties of the covenantees with 
regard tothe mortgage. Those duties comprised in 
this instance an ohligation to pay the mortgage debt at 
its maturity, and this obligation must therefore be 
considered as assumed by the defendant. His cove- 
nant is not fairly capable of any less onerous interpre- 
tation. Braman v. Dowse, 12 Cush. 227. 

On the breach of such a covenant, the damages re- 
coverable are asum sufficient to put the plaintiff in the 
position in which he would have stood if the covenant 
had been kept, 7. e., one of complete exoneration from 
the obligation which the defendant had agreed to dis- 
charge. Such sum is the whole amount of the plaint- 
iff's debt. The authorities to this effect are clear and 
weighty. They distinguish between cases growing out 
of the mere liability of the plaintiff as surety for the 
defendant, or mere contracts to indemnify on the one 
side, and cases resting upon the express agreement of 
the defendant with the plaintiff to pay a debt for which 
the plaintiff or his property is bound. In the former 
class payment by the surety or actual loss must pre- 
cede recovery; in the latter, the promisee on breach 
may recover the amount of the debt. A few decisions 
only need be cited to show the strength of the rule. 

In Lethbridge v. Mytton, 2B. & A. 772, the defendant 
had conveyed to the plaintiffs upon the usual trusts of 
a marriage settlement, certain estates subject to 
incumbrances amounting to £19,000. These the de- 
fendant covenanted to pay off within twelve months 
after the marriage, but failed todo so. The suit was 
for breach of this covenant, and a sheriff's jury having 
given only nominal damages, the court of King’s 
Bench set aside the inquisition upon the ground that 
the plaintiffs were entitled to recover the whole 
amount of the incumbrances, the judges suggesting 
that it was for the defendant to resort to equity if he 
had equity on his side, for at law the right of the 
plaintiffs was to have the estates unincumbered. 

In Rector of Trinity Church v. Higgins, 48 N. Y. 
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582, the defendant, as lessee of the plaintiff, had 
covenanted with the plaiutiff to pay all the assess- 
ments imposed during the term upon the demised 
premises. The Court of Appeals held that upon breach 
the lessor could recover the full amount of these as- 
sessments, although they had not been paid by the 
plaintiff, nor had any proceedings been instituted by 
the public authorities to enforce collection, 

In these two cases it was the property only of the 
plaintiffs which could be held for the debt, and it does 
not appear that there was any other mode of com- 
pelling the defendant to pay, save by action of the 
plaintiff. : 

In Port v. Jackson, 17 Johns. 239, Port, as lessee, and 
Jackson, as assignee of the term and terre-tenant, were 
both liable to the landlord for the rent of the demised 
premises, and Jackson covenanted with Port that he 
would pay it. Having failed it was held that Port could 
recover from Jackson the whole amount of the rent in 
arrears, although he himself had not paid it. 

So in Matter of Negus, 7 Wend. 499, Sinnott and 
Negus, as partners, were jointly liable for certain 
debts, and Negus gave Sinnott his bond conditioned 
for their payment. The court decided that Sinnott 
was entitled to the amount of the debts as damages 
upon his bond, although the debts still remained 
unpaid. 

In Loosemore v. Rudford, 9 M. & W. 657, the defend- 
ant as principal, and the plaintiff, as his surety, were 
joint makers of a promissory note, which the defend- 
ant expressly covenanted with the plaintiff to pay ac- 
cording to its tenor. The note being unpaid at matur- 
ity, the plaintiff sued for breach of the covenant, with- 
out himself paying the debt, and recovered the full 
amount thereof from the defendant. The court of 
Exchequer refused a rule for a new trial, Parke, B., 
saying: *“ The defendant may perhaps havean equity 
that the money he may pay to the plaintiff shall be 
applied in discharge of his debt; but at law the plaint- 
iff is entitled to be placed in the same situation under 
this agreement as if he had paid the money to the 
payees of the bill.” 

In these three cases the plaintiffs’ obligations were 
merely personal, and payment to the plaintiffs would 
not discharge the defendants, who would remain 
legally responsible to the original creditors. 

The case of Furnas v. Durgin, 119 Mass. 500, seems to 
be exactly like the one before us. The defendant, by 
accepting from the plaintiff a deed of land subject toa 
mortgage, had covenanted to pay the mortgage, for 
which the plaintiff was personally liable. The court 
held, that on breach the plaintiff could recover the 
fullamount of the mortgage, saying: ‘There is no 
reason why an agreement may not be made which 
shall bind the party so contracting to pay the debt 
which another owes, and thus relieve him or his estate 
from it, and if the promise thus made is not kept, why 
the promisee should not recover a sum sufficient to 
enable him so to do.’’ 

Other cases to similar effect will be found cited in 
the opinions above referred to, and need not be here 
again mentioned. 

Although this rule may occasionally expose the 
promisor to some danger of being twice compelled to 
pay the same debt, yet the risk can always be escaped 
by exact performance of his contract, and where he is 
in default, the instances will be rare in which the court 
rendering judgment against him will not protect him 
from loss, and even in these instances a timely resort 
to equity will afford him relief. In the present case 
his security is complete, for the plaintiffs, by suing on 
the record ‘“‘for the use of ” the mortgagee, have 
clearly put it in the power of the defendant to obtain 
cancellation of the judgment by paying that creditor. 





Let the Circuit be advised that the plaintiffs are en- 
titled to recover the amount due upon the mortgage. 
MINNESOTA SUPREME COURT, NOVEMBER 1, 1882. 


CALKINS V. COPLEY. 

A grantee who accepts a conveyance containing the following 
covenant ‘‘that the premises hereby conveyed are free 
from all incumbrances except a mortgage to B.” is not 
estopped as against a party claiming under such mortgage 
from denying its existence or validity. 


_— upon a mortgage. From an order over- 
ruling a demurrer to the complaint defendants 
appealed. 

Robinson .¢ Bartles, for appellants. 

McNair & Gilfillan, for respondents. 


MrircHe.t, J. This is an appeal from an order over- 
ruling a demurrer tothe complaint. The sufficiency 
of the pleading depends upon the following question: 
Is a grantee who accepts a conveyance containing the 
following covenant, viz., ‘that the premises hereby 
conveyed are free from all incumbrances, except a 
mortgage to J. M. Brewer,’’ estopped, as against a 
party claiming under such mortgage from denying its 
existence or validity? We use the term “estop”’ 
because it is often used in the books in such a connec- 
tion. Although where, asin this case, the mortgage 
was executed prior to the deed, it may be true that 
there is no technical priority or estoppel in the strict 
sense of the common law. It is unquestionably true 
that a grantee who accepts a conveyance expressly re- 
citing a prior deed or mortgage should not be allowed 
to impeach the title of such prior grantee or mort- 
gagee. This follows as a necessary result from the fact 
that a grantor may impose any conditions or burdens 
upon the grant that he chooses, and the one who 
accepts the conveyance and derives title under it, 
cannot in such case impeach it. Hence it has been 
always held that one who accepts a conveyance made 
subject to a mortgage, and which containsa stipulation 
that the grantee shall pay the mortgage, is estopped 
from denying its validity. Freeman v. Auld, 44 N. Y. 
50. 
It has been held in Massachusetts and elsewhere, 
contrary to the doctrine of Thompson v. Morgan, 6 
Minn. 292 (Gil. 199), that if a grant be made subject to 
a mortgage the grantee will be estopped from denying 
its validity, although the deed contain no stipulation 
that he shall pay it. Johnson v. Thompson, 129 Mass. 
398. But in the case at bar the grant is not made 
subject to the mortgage; ne‘ther does the deed contain 
any stipulations that the mortgagee shall pay it. 
There is nothing expressly declaring it a lien on the 
premises. There is nothing in this deed by way of re- 
cital that would estop even the grantor himself. It 
contains no direct or affirmative recital of the exist- 
ence of such a mortgage, much less of its validity, cr 
that it was a lien upon the premises. The language is 
wholly negative. It asserts nothing affirmatively 
regarding the mortgage. It merely excepts it from the 
covenant against incumbrances. The meaning of this, 
in effect, is simply that the grantor will not covenant 
that it is not an incumbrance. 

An estoppel, says Coke, because it concludeth a man 
to allege the truth, must be certain to every intent, 
and not tobe taken by argument or inference. Coke, 
Litt. 352b. It should be certain to every intent, and 
therefore if the thing be not directly or precisely 
alleged, or be mere matter of supposal, it shall not be 
an estoppel. Right v. Bucknell, 2B. & A. 278. To work 
an estoppel a recital should clearly affirm or deny some 
present or past fact, or admit some liability definitely 
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stated. Bigelow, Estoppel, 302. Tested by these defi- 
nitions, we think there is nothing in this deed to estop 
even the grantor, and if not, certainly not the grantee. 
We have been referred to no case, aud bave found 
none, the principle of which would sustain this as an 
estoppel. In most of the cases cited there was a direct 
recital and recognition of the existence and execution 
of the other instrument. In other cases the court was 
considering the competency or sufficiency of the 
evidence tending to prove the fact of the existence, 
execution or ratification of the recited instrument. 
We do not question but that the fact that the grantor 
in the present case took the precaution to except this 
mortgage from his covenant against incumbrances 
might be competent evidence tending to prove that he 
had either authorized its execution or ratified it. But 
that is not now the question in this case. Those cases 
which hold that the mere fact that the conveyance was 
made subject to a mortgage would estop the grantee 
from denying its validity, probably go as far as any 
toward sustaining the contentions of respondent. But 
we think there is a broad distinction between expressly 
making a conveyance subject to an incumbrance, and 
merely excepting it from the covenant against incum- 
brances. 

Order overruling demurrer reversed, and cause re- 


manded, 
> __—__ 


NEW YORK COURT OF APPEALS AB- 
STRACT. 

BILL OF LADING--LIABILITY OF CARRIER FOR 
REPRESENTATIONS IN — CONSTRUCTION — WRITTEN 
AND PRINTED STATEMENTs.— A person unknown to 
the plaintiffs, holding himself out as a member of the 
firm of E. W. Peck & Co., delivered to the defendant 
railroad company at Kansas City, Mo., for transporta- 
tion to New York by way of its railroad and connect- 
ing lines thirty packages or barrels. The defendant 
on receipt of the packages issued a bill of lading partly 
printed and partly written, certifying that it had re- 
ceived of Eli Peck & Co. consigned to their order, 
New York, the ‘‘ following described packages in ap- 
parent good order (contents and value unknown) 
consigned as marked in the margin.’’ Following this 
clause were the terms in which the property was to be 
carried and immediately thereafter and before the 
signature of defendant's agent was inserted in writing 
as follows: ‘** Articles—30 bbls. eggs. O. R. F., E. W. 
P.& Co., N. Y.”’ The clause first quoted was printed 
as were all the other parts of the bili except the date, 
the name of the shippers, the statement of the articles 
and the signature of the agent of the defendant. The 
barrels were filled with sawdust and contained no 
eggs. The person receiving the bill indorsed it in 
blank under the name of Eli Peck & Co., and annexed 
it toa draft drawn upon the plaintiffs, who accepted 
and paid the draft upon the faith of the bill of lading 
without knowledge of the fraud. There was no bad 
faith on the part of defendant. Held, that the de- 
scription of the articles in the bill of lading was not a 
representation by the carrier that the barrels con- 
tained eggs, and defendant was not liable to plaintiffs 
for loss by reason of the fraud. The rule that in case 
of repugnancy between written and printed clauses of 
an instrument the written will prevail (Harper v. 
Albany Ins. Co., 17 N. Y. 194, is one which is only 
resorted to from necessity when the clauses cannot be 
reconciled, as is the case of a will, where between the 
repugnant clauses the last one will be taken as indi- 
cating the final intention. Van Nostrand v. Morse, 
52N. Y.12. But courts must give effect if possible to 
all the terms of an agreement, and this principle ap- 
plies as well to instruments partly printed and partly 


written as to those wholly printed or written. Barhydt 
v. Ellis, 45 N. Y. 107. Where two clauses apparently 
repugnant may be reconciled by regarding one asa qual- 
ification of the other that construction must be given. 
In this case defendant did not make any representation 
as to the contents of the packages. Its agent simply 
certified in effect that they were described as contain- 
ing eggs, accompanying this with the statement that 
the contents were not in fact known. The question 
involved in this case has been substantially adjudicated. 
See Haddon v. Parry, 3 Taunt. 303; Shepherd v. Nay- 
lor, 5 Gray, 591; Jessel v. Bath, L. R., 2 Exch. 267. 
See also Vaughn v. Six Hundred Casks of Sherry, 7 
Blatch. 506; Clarke v. Barnwell, 12 How. 282; The 
Columba, 3 Blatch. 521. Judgment of General Term 
reversed and of Special Term affirmed. Miller v. Han- 
nibal & St. Joseph Railroad Co. Opinion by Andrews, 
C.J. 

(Decided. Nov. 28, 1882.] 





DAMAGES— UPON UNAUTHORIZED SALE OF STOCK 
BY BROKER.— Defendants purchased and agreed to 
carry for the plaintiff until instructions were given by 
him to sell or for a period of six months, a quantity of 
stock. No money was paid by plaintiff nor was he 
liable to pay, but a guaranty was given to defendants 
by another party against loss. The guarantor notified 
the defendants that he withdrew his guaranty, upon 
which they gave notice thereof to plaintiffs and that 
uvless he placed a margin in their hands at a time 
named upon the next day, they would close out the 
stock at that time. This not being done the stock was 
sold. In an action for the breach by defendants of 
their agreement, it appeared that for thirty days after 
the sale the same stock could have been purchased in 
the market for the price at which it was sold or fora 
less sum. Held, that assuming the sale to have been 
unauthorized, plaintiff was entitled to recover only 
nominal damages. In Baker v. Drake, 53 N. Y. 211, 
it was held that where a broker purchases stock upon 
a margin for a customer and makes an unauthorized 
sale of the same, the principal has a right to disaffirm 
the sale and to require the broker to replace the stock, 
and upon failure or refusal to do this the remedy of 
the principal is to replace it himself and the advance in 
the market price from the time of the sale upto a 
reasonable time to replace it after notice of the sale, 
affords complete indemnity and is the proper measure 
of damages. This rule applies to the case at bar. See 
also Baker v. Drake, 66 N. Y. 523; Gruman v. Smith, 
81 id. 25. There was no question as to reasonable time 
to go to the jury. Judgment affirmed. Colt v. Owens. 
Opinion by Miller, J. 

(Decided Nov. 21. 1882.] 


UNITED STATES SUPREME COURT AB- 
STRACT. 
NOVEMBER 20, 1882. 

FORECLOSURE — REDEMPTION — WAIVER.— The er- 
ror of an absolute foreclosure of the right of redemp- 
tion, without allowing fifteen months for that purpose 
by the decree, is not waived by the failure of the 
defendant to tender the redemption money within that 
time, when the case is brought to this court by an 
appeal taken within the two years allowed by the act 
of Congress. The cases of Brine v. Insurance Co., 96 
U.S. 627; Burley v. Flint, last term of this court; and 
Suitterlin v. Insurance Co., 90 Ill. 491, considered and 
explained. Decree of U.S. Cire. Ct. N. D. Illinois, 
reversed. Mason v. Northwestern Mutual Life Insurance 





Co. Opinion by Miller, J. 
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MUNICIPAL CORPORATION — PUBLIC PURPOSE — 
GRIST-MILL.— A steam grist-mill is not a work of 
internal improvement within the meaning of a statute 
of Nebraska authorizing counties, cities and precincts 
of organized counties to issue bonds “ to aid in the 
construction of any railroad or other work of internal 
improvement.”’ The cases Township of Burlington v. 
Beasley, 94 U. 8. 312; Commissioners of Leavenworth 
v. Miller, 7 Kan. 479, distinguished. Judgment of U.S. 
Cire. Ct. Nebraska, affirmed. Osborne v. County of 
Adams. Opinion by Harlan, J. 


PRACTICE — SUITS AGAINST REVENUE OFFICER — 
CERTIFICATE OF REASONABLE CAUSE UNDER UNITED 
States REVISED STATUTES, SECTIONS 909 AND 970. 
— Sections 909 and 970 United States Revised Statutes, 
provide in reference to suits where there are seizures 
of goods by custom officers that the burden of proof 
shall be upon the claimant, “‘ provided that probable 
cause is shown for such prosecution to be judged of by 
the court,” and that in case of judgment for the 
claimant he shall not be entitled to, nor the seizing 
officer liable for costs, if ‘“‘it appears to the court that 
there was a reasonable cause of seizure,’’ when “ the 
court shall cause a proper certificate thereof to be en- 
tered.’’ Held, that a refusal of the District Court to 
grant a certificate of reasonable cause is not a matter 
which can be reviewed in the Circuit Court or in this 
court. This court has decided that a refusal to 
enter an exonerelur on a bail bond, that judgments 
awarding or refusing to award or setting aside writs of 
restitution in actions of ejectment, that a judgment on 
a writ of error coram nobis, that a judgment refusing 
a writ of vendiiioni exponas, that a refusal to quash an 
execution or to quash a forthcoming bond, were not 
final judgments to which a writ of error would lie. 
Morsell v. Hall, 13 How. 212; Smith v. Trabue, 9 Pet. 
4; Barton v. Forsyth, 5 Wall. 190; Gregg v. Forsyth, 2 
id. 56; Pickett’s Heirs v. Legerwood, 7 Pet. 144; Boyle 
v. Zacharie, 6 id. 648; Evans v. Gee, 14 id. 1; McCargo 
v. Chapman, 20 How. 555; Amis v. Smith, 16 Pet. 303. 
See also Barker v. Hollier, 8 M.& W. 513. Judgment 
of U.S. Cire. Ct., 8. D. New York, aflirmed. United 
States v. Frerichs. Opinion by Woods, J. 


RECEIVERSHIP — ON FORECLOSURE — PRACTICE — 
APPEAL — SECOND MORTGAGE — FINAL DECREE.— 
(1) In August, 1870, a first mortgage on a railroad was 
made. In January 1873, a second mortgage on the 
same railroad was made. Both mortgages covered 
after-acquired property. A default on the first mort- 
gage occurred in November, 1873, and on the second 
mortgage in January, 1874. In August, 1874, the second 
mortgagee filed a bill to foreclose the second mortgage, 
making the first mortgagee a party, acknowledging the 
priority of the first mortgage, not praying any relief 
against the first mortgagee, and praying for a receiver, 
and for the payment of his net revenue to those 
entitled to it. Onthe same day an order was made 
appointing one Schuyler receiver, and directing that a 
copy of the order be served on the first mortgagee, a 
corporation, requiring it to appear “on or before” the 
first Monday of November then next, and authorizing 
the receiver to pay the arrears due for operating ex- 
penses fora period in the past not exceeding ninety 
days. A copy of the order was served on the first 
mortgagee three days afterward, and proof of that 
service was filed two days after the service. In Octo- 
ber following, the receiver, on his petitions filed, was 
authorized by order to purchase certain rolling stock, 
and to pay indebtedness not exceeding $10,000 to other 
connecting lines for materials and repairs, and for 
ticket and freight balances, a part of which was incur- 
red more than ninety days before the order appointing 
the receiver was made, and to expend a sum named in 
building six miles of road and a bridge, which were 





part of the main line of the road, and the expenditures 
were charged as a first lien on the earnings of the road. 
The first mortgagee appeared and answered-on the 
first Monday of November, and not before. The answer 
objected to the creation of fresh indebtedness. Noth- 
ing more was done in the suit for eleven months. 
Then the receiver reported that he had built the six 
miles and the bridge, and purchased rolling stock and 
incurred debts therefor. He also filed a petition 
showing that his trust owed $232,000, and asking leave 
to borrow that amount and $90,000 to put the road in 
order, on receivers’ certificates to be made a first lien. 
The petition set forth a meeting of both classes of 
bondholders, at which on the report of a committee 
the receiver was directed by a resolution passed to ob- 
tain authority to borrow $322,000 on receivers’ certifi- 
cates. An order was made authorizing him to borrow 
$201,000 on receivers’s certificates, payable out of 
income, and to be provided for in the final order of the 
court inthe suit, if not paid out of income. Soon 
after four holders of first mortgage bonds were made 
defendants, with leave to answer and to file a cross bill. 
They answered and filed a cross-bill in November, 
1875, to foreclose the first mortgage. The cross-bill 
claimed that the six miles of road, and the bridge and 
the rolling stock, and the other property acquired by 
the receiver, were subject to the lien of the first 
mortgage, and that the mortgagor had been insolvent 
from October, 1873, and affirmed the foregoing state- 
ment as to the meeting of the bondholders and their 
resolution, and stated that the plaintiffs in the cross- 
billhad desired and sought for more than a year to 
have the first mortgage foreclosed; that the $201,000 
ought not to be borrowed and made a first lien on the 
road; and that the receiver ought to be removed and 
another receiver appointed under the cross-bill. In 
December, 1875, a reference was made to take evidence 
on the subject of the appointment of a new receiver. 
More than four months after that the first mortgagee 
answered the cross-bill, and the two suits being ready 
for hearing, they were consolidated and heard. One 
decree was made in them in May, 1876, declaring that 
both mortgages covered all the property held by the 
mortgagor when the original suit was brought and all 
subsequent additions thereto, and providing for a 
foreclosure of the right of the second mortgagee to 
redeem, and for the presentation to a master of claims 
against the property and the receiver. In July, 1876, 
one Claybrook was appointed additional receiver in 
the original suit. Heacted after August 11, 1876, as 
sole receiver until August 25, 1876, after which he 
and Schuyler were joint receivers until December, 
1876, when Schuyler resigned. Claybrook on August 
2, 1876, took possession of the entire property which 
Schuyler had, including a railway twenty-three miles 
long, used under alease from another company. The 
master reported as to claims against the property and 
the receiver from time to time. The plaintiffs in the 
cross-bill interposed objections to making any of the 
claims prior in lien to the lien of the first mortgage. In 
January, 1879, the court by order allowed certain 
claims, many of them not over $5,000, specifying the 
names of the claimants and the amounts allowed, and 
giving the claims allowed preference in payment out 
of the income and proceeds of sale, over the claims of 
the mortgagees. In this order the plaintiffs in the 
cross-bill prayed an appeal to this court. In July, 1879, 
the court made a decree for the sale of the road as an 
entirety, and for the payment out of the proceeds of 
sale of the claims allowed, before paying any principal 
or interest of the mortgage debts. In this decree the 
plaintiffs in the cross-suit prayed an appeal from it to 
this court. Ona hearing of the appeals, held (1) The 
appeals were appeals in open court, not requiring cita- 
tions, and the order and the decree appealed from 
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sufficiently designated all the appellees by name. The 
case The Protector, 11 Wal). 82, considered. (2) The 
first mortgagee was a proper party to the original bill 
of foreclosure, because a receiver was prayed for; and 
the order appointing the receiver having been served 
on the first mortgagee three days after it was made, 
such mortgagee was bound to protect promptly the 
interests of the first mortgage bondholders. (3) The 
original bill did not seek to create a receivership for 
the sole benefit of the second mortgage bondholders. 
(4) The property in court under the original bill was 
the entire mortgaged property, and not merely the 
equity of redemption of the mortgagor, as against the 
second mortgagee. (5) The exclusive right of a second 
mortgagee to the income of a receivership created 
under a bill filed by him is limited to a case where the 
first mortgagee is not a party tothe suit. Howell v. 
Ripley, 10 Paige, 43. (6) The first mortgagee having 
been entitled, by the terms of the first mortgage, to 
take possession of the mortgaged property and operate 
the road, and the cross-bill not having been filed for 
more than a year after the receiver was appointed and 
the first mortgagee had appeared and answered in the 
original suit, and it having been, in judgment of law or 
in fact, fully known all the time to the first mortgage 
bondholders what was being done by the receiver in 
creating the claims, it was inequitable for the appel- 
lants to lie by and see the receiver and the court deal- 
ing with the property in the manner complained of, 
and merely protest generally and disclaim all interest 
under the receivership, and yet assert in the cross-bill 
that the property acquired by the receiver was subject 
to the lien of the first mortgage, and claim the proceeds 
of that property without paying the debts incurred for 
acquiring it. Second. The power of a court to create 
claims through a receiver, in a suit for the foreclosure 
of a railroad mortgage, which shall take precedence of 
the lien of the mortgage, considered and upheld. See 
Wallace v. Loomis, 97 U.S. 146. Third. The provisions 
allowing the receiver to pay the arrears due for 
operating expenses for a period in the past not exceed- 
ing ninety days, and to pay indebtedness not exceeding 
$10,000 to other connecting lines for materials and 
repairs, and for ticket and freight balances, a part of 
which was incurred more than ninety days before the 
order appointing him was made, and to purchase 
rolling stock, and to build six miles of road and a 
bridge, part of the main line of the road, and making 
such expenditures a lien prior to the lien of the mort- 
gages, upheld. See Barton v. Barbour, 104 U. 8S. 126. 
Fourth. The mortgagor held a leased road, under a 
written lease, providing for rent and for payment for 
depreciation, and for the payment of a monthly rent 
by the lessor to the lessee for the use of a part of the 
road. The successive receivers took possession of the 
leased road and ran it as a continuation of the mort- 
gaged road. Part of the rent which accrued before 
Claybrook became receiver wasunpaid. Claybrook, 
after he beame receiver, paid the rent as it accrued. 
The successive receivers collected the rent monthly 
from the lessor for the use of a part of the road. The 
court allowed to the lessor, as a claim preferred to the 
first mortgage, a sum for the use of the road, based on 
the actual value of its use by the receivers, and for 
depreciation, and allowed, with a like preference, 
claims for operating supplies and materials furnished 
for the road while so run. Held, that the allowances 
were proper. Fifth. The final decree was not erroneous 
in not requiring the accounts of the receiver to be set- 
tled before paying out of the proceeds of sale the debts 
allowed against him, nor in ordering the sale of the 
property as an entirety, without separating that 
acquired by the receiver. The question of the juris- 
diction of this court, in respect of the claims not over 
$5,000 was not considered, Decree of U.S. Circ. Ct. 











Miltenberger v. Logansport, Craw- 
Opinion by 


Indiana, affirmed. 
fordsville & Southwestern Railway Co. 
Blatchford, J. 
mentinmeipi 
MICHIGAN SUPREME COURT ABSTRACT, 
OCTOBER, 1882. 

DEFINITIONS — WILL — ‘‘ HEIRS’? WHERE ESTATE 
PERSONAL. — A testator after making disposition of a 
portion of his property directed thus: ‘* All the resi- 
due of my estate, after all charges are paid, to be di- 
vided among my legal heirs according to the laws of 
Michigan.’’ The residue was personal property. Held. 
that the statute of distribution and not the statute of 
descents should govern in the distribution of the resi- 
due. Cases are numerous in which the word * heirs” 
in a will has been construed as designating the persons 
who should take as next of kin. In Gettings v. Me- 
Dermot, 2 My. & K. 69, the will gave to persons named 
‘‘and their heirs’’ certain legacies. Three of the per- 
sons named died in the testator’s life-time. It was 
held that the legacies did not lapse, but that they 
passed, not to the heirs of the persons named, but to 
their next of kin respectively; and Sir John Leech in 
disposing of the case said: ‘* The word ‘heir’ must, 
in respect to personal property, be taken to mean next 
of kin.’”’ Where, as in this case, the gift to the heirs is 
by way of substitution, the construction which implies 
that next of kin is intended generally prevails. Vaux 
v. Henderson, 1 Jac. & W. 388, note; In re Newton’s 
Trusts, L. R., 4 Eq. 171; Re Gamboa’s Trusts, 4 K. & 
J. 756; Price v. Lockley, 6 Beav. 180; Winfield v. 
Winfield, 9 Ch. Div. 658. But this construction is not 
limited to any particular class of cases; it is given in 
any case where the context seems to require it. In re 
Stevens’ Trusts, L. R.,15 Eq. 110, a legacy of £500 * to 
the heirs of my late brother Joseph Stevens ”’ was held 
to intend his nextof kin, and that his children and 
widow if any would share it. In re Jeaffreson’s 
Trusts, L. R., 2 Eq. 276, there was a gift of personalty 
to trustees for the benefit of ‘‘ the heirs of the body of 
E. L., first to educate at their discretion the said heirs, 
and lastly to pay to the said heirs the said residue at 
their respective ages of 21."" By this it was held that 
the next of kin descended from E. L. was intended. 
Other cases are Pattenden v. Hobson, 7 Jur. 406; Re 
Porter’s Trust, 4 K. & J. 188; Parsons v. Parsons, L. 
R., 8 Eq. 260; Finlason v. Fetlock, L, R., 9 Eq. 258; Re 
Thompson's Trusts, 9 Ch. Div. 607. In Ferguson v. 
Stuart’s Ex’rs, 14 Ohio, 140, the wife,who would be en- 
titled as distributee, was held intended by a gift of 
money tothe husband’s “ heirs.’’ A similar conclusion 
was reached in Eisman v. Poindexter, 52 Ind. 401, and 
also in the recent case of Welsh v. Corter, 32.N. J. 
Eq. 177. Huscall v. Cow. Opinion by Cooley, J. 

MUNICIPAL CORPORATION —NOT LIABLE FOR IN- 
JURY TO NEIGIPBORING BUSINESS BY ESTABLISHMENT 
OF PUBLIC MARKET.—A city established a public 
market on premises belonging to it. Held, that the 
city was not liable to the owner of property in the 
neighborhood for injury to such property caused by the 
gathering of people and teams there in transacting 
market business, though such gathering to some extent 
obstructed the streets. Market places in large towns 
are a convenience, if not an absolute necessity, and 
their establishment is an act of legislation. An act of 
legislation can never be counted on as a legal wrong, 
however injurious it may prove to be to private inter- 
ests. Detroit v. Beekman, 34 Mich. 125; McCutcheon 
v. Homer, 43 id. 483. If there is any wrong on the 
part of the city inthe premises, it must arise from 
failure to establish or enforce due regulations to pro- 
tect and preserve the right of passage. But this would 
be a failure in duty of a political nature and could give 
no right of action. Wheeler v, Cincinnati, 19 Ohio St, 
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19; Patch v. Covington, 17 B. Mon. 722; Davis v. 
Montgomery, 51 Ala. 139; Fisher v. Boston, 104 Mass. 
87; Hill v. Boston, 122 id. 344; Grant v. Erie, 69 Penn. 
St. 420; Hutchinson v. Concord, 41 Vt. 271; Atwater 
v. Baltimore, 31 Md. 462; Heller v. Sedalia, 53 Mo. 139; 
Rivers v. Augusta, 65 Ga. 576; Howard v. San Fran- 
cisco, 51 Cal. 51; Hill v. Charlotte, 72 N. C. 55; 
Hewison v. New Haven, 37 Conn. 475. What the city 
has done it has the discretion to do, and the court finds 
no abuse of discretion made out. The whole matter 
is one of market regulation (Commonwealth v. Brooks, 
109 Mass. 355; Commonwealth v. Mathews, 122 id. 60; 
Bowling Green v. Corson, 10 Bush, 64; New Orleans 
v. Stafford, 27 La. Ann. 417); and the court could not, 
if it would, supervise the municipal action. Gale v. 
Kalamazoo, 23 Mich. 344. Henkel v. City of Detroit. 
Opinion by Cooley, J. 

PRACTICE— JOINT PARTY NOT SERVED MAY 
APPEAR AND PLEAD.— An action was brought against 
two defendants jointly. One defendant only was 
served; the other appeared voluntarily and offered to 
plead. Held, that the one not served was entitled to 
plead. There is no doubt of the right of any defendant 
at common law or in equity against whom process has 
issued to appear without service. Whether it could be 
done generally before any process issued does not seem 
very clearly settled, as the rules of court adopted by 
the King’s Bench and Exchequer have limited power, 
and very little appears on the subject. But in any 
case where such an appearance was put in to save a 
right or protect an interest, it seems to have made no 
difference whether process was out or not. See 1 Salk. 
64; Comyn Dig. ‘“‘ Pleader B., 1;’’ 1 Tidd, Pr. 238. 
And an appearance before the writ was returned or 
when it has expired without service has been held good. 
Richardson v. Daley, 7 Dowl. Pr. 25; Moore v. Watts, 
1 Ld. Raym. 616; Fanshaw v. Morrison, 2 id. 1138; 
Wynne v. Wynne, 1 Wils. 39; 1 Tidd, Pr. 238; 1 Wait, 
Pr. 500, 559. The right of joint defendants in equity 
and at law is well recognized. Waffle v. Vander 
Heyden, 8 Paige, 45; Higgins v. Rock well, 2 Duer, 650; 
Wellington v. Clawson, 9 Abb. 175. And defendants 
whether joint or not may always protect their right by 
appearing without service. Hoffmann, Ch. Pr. 170; 
Fell vy. Christ’s College, 2 Brown, Ch. 279; Bowlin v. 
Grills, Dick. 38; Jennison, Ch. Pr. 41; 1 Daniell, Ch 
Pr. 559, 590, 593; 1 Barb. Ch. Pr. 81. Ralston v. Chapin. 
Opinion by Campbell, J. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
SEPTEMBER, 1882. 

CONSIDERATION — AGREEMENT TO FORBEAR SUIT.— 
It seems to have been assumed in this Commonwealth 
that an agreement to forbear bringing suit for a debt 
due, even although for an indefinite time, and even 
although it cannot be construed to be an agreement 
for perpetual forbearance, if followed by actual for- 
bearance for a reasonable time, is a good consideration 
fora promise. Prouty v. Wilson, 123 Mass. 297; Rob- 
inson v. Gould, 11 Cush. 55; Boyd v. Frieze, 5 Gray, 
553; Ellis v. Clark, 110 Mass. 389; Pratt v. Hedden, 121 
id. 116; Manter v. Churchill, 127 id. 81. How v. Mc- 
Taggart. Opinion by Field, J. 

CORPORATION — ILLEGAL CONTRACT.— An agree- 
ment of.a stockholder in a private business corporation 
to vote for P. as manager, and to vote to increase the 
salaries of the officers, including that of the manager, 
held, to be void as against public policy, unless it was 
consented to by all the stockholders of the corporation. 
Guernsey v. Cook, 120 Mass. 501. Woodruff v. Went- 
worth. Opinion by Field, J. 





EMINENT DOMAIN — DAMAGE TO LICENSEE OCCUPY- 
ING LAND.— L. owned land, and gave C. a license to 
erect a well and hydraulic ram therein. Afterward 
the city of B. took the land from L. for a highway and 
interfered with the well and ram. Held, that C. was 
not entitled to damages from the city for such inter- 
ference. When the city took the land, the right to 
maintain upon it the hydraulic ram was in L. and not 
in C.; and in using the land for the purpose for which 
it was taken no right of C. was interfered with, and 
no damage was done to his property. Cook v. Stearns, 
11 Mass. 533; Cheever v. Pearson, 16 Pick. 266; Drake 
v. Wells, 11 Allen, 141. Clapp v. City of Boston. 
Opinion by W. Allen, J. 


—\_>—_—— 


MR. CURTIS ON CODIFICATION. 


RoGeEk Foster, Esq. : 


My Dear Sir— When you mentioned to me a few 
weeks ago the wish of yourself and your friends to 
have me accept the position of president of a law re- 
form association, I had some doubt then whether I 
had any spare time to devote to it. But being assured 
that nothing more would be expected of me than to 
preside at the meetings, I agreed to accept the position 
of president of the contemplated association, if elected 
toit. I write however in a good deal of uncertainty 
about being present this evening at the organization, 
on account of a bronchial affection that has resulted 
from a recent cold, aud I must therefore say in the 
form of a letter what I would have said orally if able 
to attend and to use my voice. 

I understand the object of the association to be 
whatever relates to the reform and codification of the 
law of this great State. There can be no doubt of the 
utility of such an association, provided it shall be 
joined by asufficient number of the members of our 
profession to make an efficient working institution. A 
short time will suffice for the determination of this 
important point. There is certainly work enough for 
such a body of lawyers, who may be disposed to devote 
apart of their energies to the improvement of our stat- 
ute law, both civil and criminal. 

In regard to the subject of codification there is a 
peculiar state of things in this community at the pres- 
ent time. A civil code which was prepared under the 
authority of the Statee with very great care and labor, 
has been twice passed by the Legislature and twice 
vetoed by the executive. A wide difference of opinion 
on the subject of this code prevails among the members 
of our profession. Perhaps something can be done; 
at all events it is well to ascertain if something cannot 
be done, to reconcile these conflicting views on a meas- 
ure of vast consequence to the well-being of society. I 
have been led to believe that a close examination of 
the subject would lead to the conclusion,that on the one 
hand, a good deal of the opposition to the enactment 
of this code springs from an opposition to all codifica- 
tion of the common law, and that, on the other hand, 
the friends of this code have hitherto failed to meet 
the opposition to it by aradical discussion of the merits 
of codification, and by a careful discrimination of the 
extent to which portions of the common law can be 
safely reduced to a written text. No one imagines, at 
least I do not suppose that the friends of this code 
imagine, that it ought to be adopted by the Legislature 
and made the law of the land, without undergoing 
revision. Whether that revision can be best made, 
and the amendments needful, if any are needed, can 
be best prepared by a committee or committees of the 
Legislature, or whether it would be well to send it to 
a new and different commission, by whom its friends 
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and its objectors could be impartially heard, and the 
needful changes pointed out, is a matter to be determ- 
ined by the wisdom of the Legislature. But it seems 
to me very plain that this important digest and codifi- 
cation of certain parts of the common law ought not 
to be summarily put aside upon the suggestion that 
all codification is impracticable or inexpedient. 

There has recently been republished here the report 
made in the year 1836 by Mr. Justice Story and other 
learned commissioners to the Legislature of Massachu- 
setts on the subject of codification of the common law. 
lI was admitted to the bar of Massachusetts in that 
year, and having been a pupil of Judge Story and hon- 
ored by his intimate friendship, I had opportunities to 
kuvow how much care and learning he bestowed upon 
that report. It is the most important document that 
exists in the English language on this subject. Its 
reasonings and conclusions are just as true to-day as 
they were forty-six years ago, and they will not cease 
to be important in any state of society that continues 
to be governed by a mixed system of statute and cus- 
tomary or traditionallaw. Judge Story did not suppose, 
and no one now supposes, that the whole body of the 
common law can be safely or wisely reduced to a posi- 
tive written text. His great learning, which ranged 
over avery wide field, had informed him that in no 
state of society, either where the civil or the common 
law has prevailed, had it been found practicable to 
have nothing but a positive text as the rule of decision 
on all civil rights. At the same time his varied ex- 
perience as a judge enabled him to see that in any 
society there are parts of its customary or traditionary 
law that can be prudently and safely put into the form 
of a written text, and that toa certain extent, there 
are great advantages in having such a text. The chief 
value of all bis reasoning on the subject consists in his 
exposition of this truth—that when a great body of 
the law that governs any society has come to be found 
only in the precedents afforded by decided cases, and 
especially where such precedents run back into a re- 
mote antiquity and even into the jurisprudence of a 
mother country, as is the case with our common law, 
there are many particular titles and subjects on which 
the Jaw can be and ought to be expressed in a well- 
considered and carefully framed text. 

Let me now advert to atopic which will afford agood 
illustration of the value of a code, such as has been 
proposed by the commissioners who reported in 1865. 
Every one who has practiced the law for any consider- 
able period is aware of she general principle that the 
first settlers of this country brought with them and 
meant to adopt and live under so much of the common 
law of England as was adapted to their situation and 
circumstances. The Constitution of New York, 
adopted in 1846, made the colonial common law and 
the colonial legislation, as they existed in 1775, with 
the resolutions of the colonial Cougress and the State 
Convention, as they existed in 1777,and which had not 
expired or been repealed , and the statute law, as it 
stood in 1846, the law of the State, subject to alteration 
by the Legislature. Ali the residue of the common 
law which might be repugnant to the new Constitution 
was abrogated. So that upon any question that is at 
all obscure or doubtful we have first to ascertain what 
was the law on the subject in 1846, as evinced by the 
sources of law referred to, then to ascertain whether 
that law has been subsequently changed by the Legis- 
lature, and finally to ascertain how the courts, in a 
period of forty years, have construed either the colonial 
law or the subsequent legislation. Now, I will not say 
that any good lawyer, young or old, who has a proper 
sense of professional duty, ought to shrink from the 
labor of ascertaining for his client what the law is that 
is to govern his rights, even if he does have to grope 
his way through all these sources. But Ido say that 





if the Legislature, exercising the authority confided to 
it by the Constitution, sees fit to employ a body of 
learned commissioners to explore these manifold 
sources of law, and to prepare a written code that shall 
express iu exact and lucid terms the existing law on 
any particular subject or class of subjects, and to sug- 
gest such modifications as the progress of society de- 
mands, the State will do an unwise thing if it rejects 
the work in toto. For be the differences of opinion on 
particular provisions or texts what they may, there 
can be no doubt of the utility, apart from the idea of 
making a labor-saving machine, in having a specific 
and certain text as the rule of decision, instead of leav- 
ing the judge to extract from conflicting decisions or 
obscure sources the rule that he will apply to the case 
in hand. I am well enough aware that a court may 
misconstrue a Code, and that human language must 
necessarily be inadeqate to the comprehension in an 
exact text of all possible cases. But I have had ex- 
perience enough in litigation and in the action of courts 
to satisfy me that ful: one-half of all the delay and 
expense, caused by the necessity for resorting to an 
appellate tribunal, arises from the probable error on 
part of the trial judge to ascertain and rightly apply 
the proper rule of decision. The danger of this can 
never be wholly avoided, but can be greatly diminished 
by a code, provided all proper care has been taken in 
its preparation. 

But I did not intend to write an essay on the advan- 
tages of codification or a vindication of this particular 
code, but merely to express my sympathy with a body 
of generous young men who are about to embark in a 
laudable work, and to thank them for the honor which 
they have done me in asking for such co-operation as 
I can’give them. 

I am, dear sir, yours respectfully, 
Gero. TicKNOR CURTIS. 

New York, Jan. 3, 1883. 


——___.——————— 


CORRESPONDENCE. 


A CORRECTION. 
Editor of the Albany Law Journal: 

I see by the concluding part of my article on mort- 
gagee in possession, published in the JOURNAL to-day, 
that I made the mistake of treating Shriver v. Shriver 
as having been decided before Dunning v. Leavitt. 
The mistake of course arose from my notes having been 
disarranged, and then when I came to write them out 
close attention was not paid to the numbers of the vol- 
umes, and the transposition was not observed. 

w.J.G. 

BROOKLYN, January 6, 1883. 


—_———_____—— 


NEW BOOKS AND NEW EDITIONS. 


THE GEORGIA CODE. 

The Code of the State of Georgia. Revised and Annotated by 
George N. Lester, C. Rowell and W. B. Hill. James P. 
Harrison, & Co., Atlanta, Ga., 1882. 

The Code of Georgia is an elaborate codification of 
the law of the State; comprising in Part I, the Political 
Code; in Part II, the Civil Code; in Part III, the Code 
of Practice, and in Part IV, the Penal Code. This 
edition is very elaborately annotated; a new feature 
being added to the usual annotations of State Reports 
by Mr. Hill, who has prepared for each section or para- 
graph references to illustrative cases and notes in the 
American Reports, American Decisions, to cases in the 
Reports of the Supreme Court of the United States, to 
the books of Leading Cases, and to at least one text 
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book on the subject of each chapter in the Code. The 
following extracts show the main points of the plan of 
annotation, and convey an idea of their labor-saving 
utility to the busy lawyer and judge: 

“In the references to the American Decisions and 
American Reports, special attention has been paid to 
the valuable notes fonnd in each series, and which 
sometimes amounts tu treatises on topics not covered 
by any text-book. Georgia cases reported in the 
American Reports are cited because of the notes which 
frequently accompany them, and to show the approval 
such cases have met with in other jurisdictions. * * 
* Books of Leading Cases (Smith’s, White & Tudor’s, 
Ross’, Hare & Wallace’s) have been thoroughly anno- 
tated because of the wel? known value of the discus- 
sions in them, and because there is nothing in their 
titles to show specifically what topics are treated. * 
* * In regard to text-books, the plan has been to 
select one leading text-book on each subject upon 
which the Code contains a Chapter or Article.”’ Fre- 
quently the text-books discuss topics which it is 
believed are not fairly, certainly not obviously sug- 
gested by their titles, and such discussions have been 
carefully cited. 

An examination of the work reveals the anomaly 
that the first State to adopt a complete codification of 
law is nota ‘Code State;” forthe system of Code 
Procedure adopted in 1848 in New York and imitated 
in so many States of the Union, as well as in England, 
is not part of the Codes of Georgia. Law and equity 
jurisdictions though vested in the same court are 
separately administered. A suitor may be driven from 
equity because he has an adequate remedy at law 
($ 3095), although a suitor may sue at law upon an 
equitable cause of action, or set up at law an equitable 
defense (§ 3082). Such survivals of the unfit show that 
men will keep ‘‘an ancient form, through which the 
spirit breathes no more.”’ 

phaiietaiiiiaciniame 


COURT OF APPEALS DECISIONS. 
- Court of Appeals will meet on Tuesday, Jan. 16, 
1883, at the old capitol, in this city. The following 
are the first fifty causes on the calendar for 1883: 

No. 1, People v. Petrea; 2, People v. Petraa; 3, People 
v. McGloin; 4, Hynes v. McDermott; 5, In re Will of 
Pepoon; 6, In re Will of Hewitt; 7, In re Will of Han- 
cock; 8, In re Will of O’ Neill ; 9, Shields v. Ingram ; 10, 
Toles v. Adee; 11, Kochler v. Adler; 12, Candee y. 
Smith ; 13, Vanderbilt v. Schreyer; 14, Sheehan v. New 
York Central and Hudson River Railroad Company ; 
15, Bradley v. Mirick; 16, O’Day v. Syracuse, ete., 
Railroad Company; 17, Mahoney v. City of Buffalo; 
18, Willis v. Smyth; 19, Youmans v. Edgerton: 20, 
Parker v. Conner ; 21, Semel v. New York, New Haven, 
etc., Railroad Company; 22, Wood v. Mitcham; 23, 
Raberg v. L.S.& M.S. R. R. Co.; 24, McGuire v. 
Spence ; 25, Noyes v. Bailey ; 26, Onderdonk v. Acker- 
man; 27, Carrol v. Diemel; 28, Fellows v. Longyer; 29, 
Waggoner v. Walrath ; 30, Cobb v. Young; 31, Cramer 
v. De La Verge ; 32, Holman v. De Noyelles ; 33, Reed 
v. McCruin ; 34, Phillips v. Mackellar; 35, Murray v. 
Troy and West Troy Bridge Company ; 36, Post v. Ma- 
son ; 37, Crosby v. Moses ; 38, Mack v. Phelan ; 39, Metz- 
ger v. Herman ; 40, Harris v. Hiscock ; 41, Johnson v. 
Cornwall; 42, Manning v. Port Henry Iron Ore Com- 
pany; 43, Mann v. Delaware and Hudson Canal Com- 
pany ; 44, Buckingham v. Corning ; 45, Fowler v. Hayne ; 
46, Wendall v. New York Central and Hudson River 
Railroad Company ; 47, In re Accounting of Gray and 
ors. ; 48, Wyncoop v. Niagara Fire Insurance Company ; 
49, Scott v. Stebbins ; 50, Knapp v. Knapp. 


The Regular Day calendar for Tuesday, January 16, 





1883, will be Nos. 1, 2, 3, 189, 4, 5, 6,7. Tuesday, Jan- 
uary 16, 1883, will bea regular motion day. The motion 
calendar will consist of the following ‘‘appeals from 
orders entitled to be heard as motions”: No. 576, 
Owens v. Bloomer ; 577, City of Brooklyn v. The Mayor 
of New York; 578, People ex rel. Westchester Fire In- 
surance Company v. Davenport ; 579, Sarvent v. Hesdra; 
580; Quinby v. Catlin; 581, Dold v. Haggerty ; 582, In 
re Attorney General v. Guardian Mutual Life Insurance 
Company—Tucker appellant; 583, Catlin v. Ricketts; 
584, McKenna v. Edmundstone; 585, People ex rel. 
Cavanagh v. McAdam: 586, People ex rel. American 
Fire Insurance Company v. Commissioners of Taxes; 
587, New v. Bernheimer; 588, In re Dissosway v. Bart- 
lett; 589, Bernheimer v. Ricketts; 590, Pomeroy v. 
Ricketts; 591, Village of Lansingburgh vy. Cohoes and 
Lansingburgh Bridge Company ; 592, In re Church, for 
opening Ninety-second street; 593, Rumsden v. Rams- 
den; 594, Langdon v. Guy; 595 and 596, Metropolitan 
Concert Company v. Abbey; 597, Foster v. City of 
Buffalo ; 598, Conaughty v. Saratogu County Bank ; 599, 
Snyder v. Higgins ; 600, Manning v. Port Henry Iron 
Ore Company; 601, Freel v. Buckley; 602, Im re 
Schnitzler v. Andrews; 603, Veeder v. Judson; and 
such other appeals from orders, in which the returns 
and notices of argument, with proof of service, shall be 
filed in the clerk’s office, on or before January 13, 1883. 


NOTES. 


HE New York Daily Register says: ‘*‘ The excellent 
index to the ALBANY LAW JOURNAL which has 
recently been published, and is sucha valuable aid in 
referring to the stores of legal authority contained in 
that library of the law, has an ideal advantage in being 
divided into two indexes, but for many readers a prac- 
tical inconvenience. He who vaguely remembers a 
point of law in search of which he looks, very likely 
does not remember whether it was decided in a case 
reported or quoted in an article. Those who are 
studying the preparation of new facilities for research 
would do well to consider the question whether a 
single alphabet is not in almost every case preferable 
to a divided index.’-——The Canada Legal News, 
speaking of a Frenchman named Toussaint Labonté, 
who coming to Canada commenced calling himself 
All Saints Goodone, and was blamed therefor by 
certain French, remarks: ‘We fail to see why M. 
Toussaint Labonté should be found fault with. With 
true French politeness he has sought to make things 
pleasant for his new friends. He has only been unfortu- 
nate in his translation. ‘Goodman and Goodbody,’ 
are common enough English names, and either of them 
would have answered his purpose. The ‘Toussaint’ 
is more difficult to render into vulgar English. If he 
had settled in New England ‘ Perfect Goodman’ might 
do; or if he had recourse to an Eastern townships 
name, he might have called himself ‘ Noble Goodman ;’ 
or he might have borrowed from old English literature 
and dubbed himself ‘ Allworthy Goodman;’ or lastly, 
if of esthetic tastes, he might have become ‘Too, too 
Goodman.’’’——The New York Times says: ‘The 
Penal Code makes an attempt to commit suicide a 
misdemeanor punishable,” etc. We know the enemies 
of the Code are trying to kill it, but we did not know 
it was attempting to commit suicide. The ‘Times’ 
phrase shows the latent ambiguities of the English 
language.——Soule & Bugbee’s Legal Bibliography re- 
cently inquired the meaning of the citation, ‘‘ Asp. 
Law Jour.’”’ A waggish Boston lawyer replies that it 
obviously means, ‘‘ Asperities of the Law Journals.” 
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CURRENT TOPICS. 


UR readers continue to differ about Sunday ob- 
servance and the policy of Codification. On 

the former subject a distinguished lawyer and di- 
vine (both in one) writes: ‘‘I heartily approve of 
your several notes on the Sabbath question as 
brought to the public attention by the Penal Code.” 
On the other hand a correspondent writes: ‘‘If I 
mistake not, the majority of christendom is now 
resident on the continent of Europe. Is it not 
therefore reasonable to suppose that the use of the 
majority of peoples deservedly called christian may 
be regarded as establishing the Christian Sunday in 
contradistinction to the American Sunday, forced 
upon the Northern States by Puritans and other sec- 
tarians? If my view is correct, the Sunday as ob- 
served by the vast majority of christendom in Eu- 
rope, Russian Asia, Central and South America and 
christian India is rightly and justly called chris- 
tian ? and if ‘heathen’ is an epithet belonging to 
those not following this usage, it is to be applied to 
those who make our Sunday laws in these Northern 
States. Isn’t it a trifle presumptuous for twenty 
million people in North America to call three hun- 
dred million there and elsewhere ‘heathen ?’” We 
have not space to discuss this matter very fully. 
But we may say, that if our correspondent chooses 
to plant himself on the majority principle, we are 
content, for unquestionably a considerable majority 
of the people of this country are in favor of the 
Christian Sunday as our laws construe it, and not as 
a day for horse-racing, theater-going, getting drunk, 
and noisy pleasure; in short, of Sunday as Christ 
would have it. When our correspondent charges 
the Puritans with forcing these laws on the North- 
ern States, we would ask him who forced them on 
the Southern and Western States, and made them 
even more stringent in some of those than in New 
England? As to the ‘‘ presumptuousness ” that our 
correspondent alludes to, it certainly is no more 
‘presumptuous ”’ than it is for three hundred mil- 
lions to call all the rest of the world ‘heathen; ” 
and we do not understand our correspondent as ob- 
jecting to that. The long and short of the matter 
is just this: Our Sunday is an Anglo-Saxon Sun- 
day, and not a continental European Sunday; a 
great majority of our people choose to have it so, 
and they are going to have their way about it, and 
those who prefer a different Sunday must stay or go 
where they can get it. They cannot have it here, 
any more than they can force on us the laws and ob- 
servances of continental Europe, or ‘‘ Russian Asia, 
or Central and South America, or Christian India,” 
in respect to other matters. We are in favor of a 
liberal and beneficial construction of those laws. 
For example, we regard it as absurd to arrest a man 
for quietly skating by himself on Sunday, as was re- 
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cently done in this State. We think the skater in 
question, especially as he is an alleged lawyer, 
might better have done his skating on a week day, 
but as his act did not disturb anybody we deprecate 
the gratuitous advertising that was given him by 
his arrest. But the order-loving people of this 
country—not alone the religious people — have 
‘‘got their backs up” on this subject, and are de- 
termined to maintain this one day for rest from toil 
and cessation from business, and to take all neces- 
sary measures to preserve it orderly and decent. 
We regard the prevailing attempt to destroy Sun- 
day as the most dangerous blow aimed at good gov- 
ernment in this generation, an outgrowth of com- 
munism, a natural result of the nihilistic spirit that 
would take advantage of the liberality of our insti- 
tutions to turn our country into a pandemonium. 


Judge Thompson, in the Western Jurist, in re- 
ferring to the subject of Codification, says: ‘‘We 
are in favor of a Code because we prefer a certainty 
to that which is uncertain; because we desire to see 
that law, which it is claimed is founded upon the 
‘immutable principles of justice,’ reduced to posi- 
tive enactments; because there is much in the com- 
mon law which is unsuited to our present civilization 
and which we shall never get rid of execept by 
Codification; because from the ‘elasticity’ of the 
common law flow an innumerable train of evils; and 
finally, because Codification means a decrease in lit- 
igation, a saving of labor for the judge and the 
practitioner and greater security to the rights of the 
individual. It has been argued that the time has 
not come for Codification in Iowa, but however that 
may be, it does not follow that the time has not 
come in New York. We confess that.in this, as in 
most of the new States, the peculiar features of the 
country, the habits of our people and the customs 
in some lines of trade may create rights and bring 
about a development of law which it would be im- 
possible now to foresee and make provision for; but 
Iowa has been permitted to enjoy a foretaste of Cod- 
ification through the complete reduction of some 
branches of her law to statutory provision, and be- 
fore she is half as old as New York she will have a 
Code. What we say upon this question is with re- 
gard to Codification in general. Wedo not see why 
a Code should interfere with the ‘theoretical and 
historical study of our law;’ if this age ‘is not ca- 
pable of producing a great work’ in jurisprudence, 
the production of as good a one as it is capable of 
will not interfere with the production of a greater 
in another. A Code will always be open to amend- 
ment or revision whenever in the wisdom of suc- 
ceeding years it shall be shown to be defective, or a 
revelation of new rights or a change in our civiliza- 
tion shall require it. In this regard the ‘elasticity’ 
of a Code will be greater than that of the common 
law.” 


Some great writer advised a literary aspirant, 
‘‘whenever you have written any thing that you 
consider particularly fine, strike it out.” Under 
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that rule, the following passage from a recent opin- 
ion of the Georgia Supreme Court, on a question of 
taking private property by the exercise of the dele- 
gated right of eminent domain (for which we are 
indebted to the Central Law Journal), would proba- 
bly have to come out: ‘ Here is the home of a man 
venerable in age, in which he has resided with his 
family for thirty-eight years, planted by the side of 
the limpid stream, whose waters he utilizes as they 
flow. He has gathered around him by industry and 
toil the fruits and flowers of the season, the com- 
forts and conveniences of a well-arranged and much- 
loved homestead. Around it cluster the memories 
of a life-time, treasured in common with those who 
have grown under his care from infancy to manhood 
and womanhood under its broad and protecting 
shadows. In it he was gently descending to old 
age, loving that quiet and seclusion to which the 
heart of the old so strongly cling. But the spirit of 
the age demands this homestead for its iron track 
upon which its iron steeds may travel to meet the 
alleged necessities of trade and travel, or to extend 
their corporate power and dominion. If the beauty 
of this homestead is to be invaded and marred, its 
comforts to be imperiled and its sweet quiet and 
seclusion to be broken upon with ringing bells, 
shrieking whistles and thundering trains —let the 
corporation, in the language of the Constitution, 
‘first pay adequate compensation to the owner 
thereof.’”” We have seldom read any thing ‘‘ more 
tenderer,” as Mr. Weller, senior, would say. Our 
judges up this way unfortunately have no time to 
do this sort of thing, but most of them would have 
made the grammar rather less dubious. 





A recent English copyright case deserves to be 
ranked in the ‘‘Humorous Phases of the Law.” 
The case is Cable v. Marks, 47 L. T. Rep. (N. S.) 432. 
Winifred Elizabeth Cable claimed copyright in a 
‘*book,” with a picture or design, entitled ‘‘The 
Christograph.” The ‘‘ book” was an envelope with 
the following words printed on the outside: ‘‘ En- 
tered at Stationers’ Hall—key inclosed. The 
Christograph — the Christian’s puzzle — suitable for 
all sects and denominations, Every family should 
have it. Price with key, 6d.” Inside the envelope 
was a piece of cardboard perforated in such a way 
that the shadow cast by it roughly imitated the 
well-known picture ‘‘Ecce Homo.” The piece of 
cardboard had printed on it, ‘‘ All rights secured — 
Registered at Stationers’ Hall.” The envelope also 
contained a slip of paper with a quotation, said to 
be from the poet Longfellow (without acknowledg- 
ment to the author), and the plaintiff's address, with 
the words ‘‘Inventor and patentee.” The poetry 
was as follows: 

““Where’er the shade of this shall fall, 
On princely dome or cottage hall, 
It will a soft resemblance give 
Of Him who died that all may live.” 
The defendant had perpetrated (and perforated) a 
similar device which he called ‘ Biblioscope or 





Shadowgraph,” and Winifred insisted that this was 
an infringement. Whereupon Bacon, V. C., deliv- 
ered himself as follows: ‘‘I am asked to say that 
this article of the plaintiffs is a literary production, 
* * * Jt is not a literary production in any sense 
of the word. The title is the only thing that is reg- 
istered. Nothing is said about the contents, and 
there can be no copyright in it, It is anybody’s 
property to copy and reproduce if he thinks fit. 
Accompanying the article is a verse which, but for 
the great name attached to it, I should consider 
mere doggerel. The plaintiff says that she calls 
this a literary work, because she has cut out a card 
and called it by this name, and that she is the owner 
of it. She has simply cut out a child’s trick—a 
thing for the amusement of children, she puts it in 
an envelope, writes a title upon it, and registers the 
title. Nothing else. The court is asked to apply 
the terms of a statute, passed for a wholesome and 
proper purpose, to this child’s toy. The cases cited 
have no application. In a sense, a stonemason who 
makes designs for monumental structures may be 
said to produce a literary work, but other stonema- 
sons may go and study from those designs and em- 
ploy their skill in the construction of others. Noth- 
ing can be said against this. With regard to the 
plaintiff's production, there is no invention, no de- 
sign, no ingenuity in it. Shadow cards are things 
that have been known for centuries. There is noth- 
ing new init. All the world may cut out a similar 
card, and write a description on the outside of an 
envelope, provided that description is not the same 
as another title already registered.” This seems 
pretty sound sense on the part of Bacon, V. C., and 
just as good law as if pronounced by Bacon, Ld. 
Ch., or Shakespeare, whichever of them it was who 
wrote the Baconian opinions and took bribes. But 
we fear that Bacon, V. C., is lacking in poetic ap- 
preciation. Besides, did Longfellow write the 
verses in question ? We cannot recall them in any 
of his works, but perhaps some of our literary 
young lawyers can. The first one who informs us 
of the authorship, and where they may be found, 
shall have an article of his composition (not an ad- 
vertisement) inserted in this journal free of expense. 


———_¢—__—_—_— 
NOTES OF CASES. 


N Gettinger v. State, Nebraska Supreme Court, 
December 8, 1882, 14 N. W. Rep. 403, an in- 
dictment charging the larceny of ‘‘a cast-iron bal- 
ance-wheel,” the evidence showed that in order to 
facilitate its removal and disposition to their use, 
the prisoners broke the wheel in pieces, thereby de- 
priving the material composing it of its former 
character, converting it into ‘“‘old iron,” and as 
such disposed of it. Held, no variance; that the 
destruction of the wheel was simply a part of the 
act of taking, and resorted to for the more success- 
ful accomplishment of the theft. The court said: 
‘*The destruction of the wheel was simply a part 
of the act of taking — a means to an end — and was 
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resorted to for the more successful and safe accom- 
plishment of the theft. The evidence shows the 
wheel to have been of very great weight, probably 
considerably over two thousand pounds. Its re- 
moval therefore to the place where the prisoners 
sold it was a somewhat difficult task, but was 
effected the more easily, and with less chances of 
detection, by destroying its character and identity. 
They therefore resorted to the scheme of breaking 
it in pieces. Now there is no rule of criminal law 
that we are aware of by which such destruction of 
the article stolen can advantage the thief, if for- 
tunately he chance to be discovered. It ought 
really to be held to aggravate the crime, for although 
the owner may discover and regain the material of 
which the article was composed, its chief value to 
him is forever gone. Counsel would have us say, 
that although it is true that when the prisoners set 
upon this property with the felonious design of con- 
verting it to their own use, it was a shapely mass of 
iron—in form a wheel—and as such worth $150, 
yet inasmuch as in order to enable them the more 
successfully to carry out that design they changed 
entirely its form, and in doing this reduced its value 
to that of old iron merely, and less than $35, they 
must either go entirely acquit, or suffer only the 
comparatively mild penalty provided for petit lar- 
ceny. That such a ruling as this would be a most 
striking travesty upon the criminal jurisprudence 
of a State could well be imagined. Let us see 


for a moment how such a rule would operate as to 


another kind of property. For instance, a thief 
enters a jewelry store, and seeing an opportunity to 
steal a valuable watch, worth say $100, resolves to 
do so, but reflecting that because of its value the 
crime might be grand larceny, he hesitates. Solilo- 
quizing, he says: ‘Now, although I am resolved 
te deprive the jeweler of that watch, and am quite 
willing to take the risk of a conviction for petit lar- 
ceny in doing so, still I am a little uneasy in the 
thought that perhaps its value may be such as to 
give me a term at hard labor in the penitentiary if 
Iam found out.’ But a happy thought comes to his 
relief and he says: ‘Now, the chief value of this 
watch is not so much in the materials of which it is 
composed as in its complex and beautiful mechanism, 
the curious and perfect adjustment of its various 
parts, its form; therefore, if I but first deprive it of 
these qualities, there will be no danger of the greater 
penalty, for its reduced value will surely bring my 
offense below the grade of grand larceny.’ There- 
upon he seizes the delicate article, crushes it into a 
shapeless mass, deprives it of its form and value as 
a watch, makes off with it, and by a sale for what 
it will bring as old metal converts it to his own use. 
Under such circumstances would not a conviction of 
the thief of the crime of grand larceny for stealing 
the watch be proper? As the law really is we think 
it would, but not if the law were as we are requested 
to declare it to be. Nor is the case of the prisoners 
here different in character from that of the supposed 
thief. The destruction of the wheel, like that of 
the watch, was a part of the act of taking, and was 





a mode of converting it to their own use. The fel- 
onious intent, which is the gist of the offense, was 
present prompting the act; and whether the prop- 
erty were taken carefully, so as to preserve its form 
and value intact, or violently, so as to destroy or 
greatly injure it in respect to these qualities, can 
make no sort of difference as to the character of the 
offense. The article as it was at the inception of 
the taking must govern in determining the degree 
of criminality that attaches to the act.” 

The question of administration upon the estate of 
a living person has again risen, this time in Califor- 
nia, where the Supreme Court, in Stephenson v. Su- 
perior Court, November 15, 1882, 10 Pac. C. L. J. 
479, have held that it is a nullity. The court, by 
Ross, J., said: ‘‘ Administration may lawfully be 
had upon the estate of a dead man, but not upon 
that of one in life. Until death occurs there is no 
‘subject-matter’ over which it is possible for any 
court to exercise jurisdiction. It is true that the 
court of probate, before issuing letters of adminis- 
tration, must first determine affirmatively the ques- 
tion of death. But notwithstanding such deter- 
mination, the fact that the supposed intestate is 
alive may still be shown, and when shown, estab- 
lishes the nullity of the entire proceedings. The 
authorities in support of this proposition are numer- 
ous. Williams on Executors (American Notes, by 
Perkins), 632, and notes to page 631; 7 Rob. Prac. 
824; Jochumsen v. Suffolk Savings Bank, 3 Allen, 87; 
Fisk v. Newell, 9 Tex. 12; Duncan v. Stewart, 23 
Ala. 484; Allen v. Dundas, 3 T. R. 125; Griffith v. 
Frazier, 8 Cr. 28.” Myrick, J., concurring, said: 
‘‘ Administration of the estate of a living person is 
void ab initio and throughout. The only jurisdic- 
tion a probate court has in respect to the adminis- 
tration of estates is over the estates of dead persons, 
It has no jurisdiction whatever to administer the 
estates of living persons as if they were dead, 
Cases in support of these plain propositions abound 
in the books. For it has often happened that many 
‘Enoch Ardens’ have had to assert in the courts 
their right to property of which they have been, in 
their absence, unlawfully deprived by void proceed- 
ings against them in probate courts. In addition 
to those cited by Mr. Justice Ross, the cases of Me- 
Pherson v. Cauliff, 11 8. & R. 422; Appeal of Pee- 
bles, 15 id. 42; Wales v. Willard, 2 Mass. 120; Smith 
v. Rice, 13 id. 507; Bolton v. Jacks, 6 Root, 166; 
Morgan v. Dodge, 44 N. H. 255; Melia v. Simmons, 
45 Wis. 834; S. C., 30 Am. Rep. 746; and D’Arus- 
ment v. Jones, 4 Lea, 251; S. C., 40 Am. Rep. 12, 
will be found instructive and conclusive upon the 
question involved in the present case. I know of 
no case opposed to the doctrine of those cases, ex- 
cept it be the case of Roderigas v. Hast River Sav- 
ings Institution, 62 N. Y. 460; 8. C., 20 Am. Rep. 
555. In that case the Supreme Court of New York 
held that money paid to the administrator of a sup- 
posed decedent could not be recovered back, al- 
though it appeared that at the time of issuing the 
letters of administration the party was not dead. 
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But in Lavin v. Emigrant Industrial Savings Bank, 
18 Blatch. 1, in the Circuit Court of the United 
States for the State of New York, it was decided 
that that case had no support elsewhere in the au- 
thorities of the English or American courts. A liv- 
ing person, says the court, cannot be concluded by 
a surrogate’s decision that he is dead. As to him 
such a decree is absolutely void, and he may claim 
his property as taken from him ‘without due pro- 
cess of law.’” See 26 Alb. L. Jour. 524. 


In Coppin v. Greenlees & Ransom Co., 38 Ohio St. 
275 (Mr. DeWitt’s advance sheets), it is held that 
where the Constitution provides for individual lia- 
bility of corporate stockholders, an executory agree- 
ment between a manufacturing corporation and one 
of its stockholders, for the purchase of the stock of 
such corporation, by the former from the latter, can 
not be enforced either by action for specific per- 
formance or for damages. The court said: ‘‘The 
power of a trading corporation to traffic in its own 
stock, where no authority to do so is conferred upon 
it by the terms of its charter, has been a subject of 
much discussion in the courts; and the conclusions 
reached by different courts have been conflicting. 
Of course, cases wherein the power is found to 
exist by express or implied grant in the charter fur- 
nish no aid in the solution of the question before us. 
* * * The sole object of the defendant organiza- 
tion was ‘for manufacturing purposes;’ and it can 
not be said, in any just sense, that the power to ac- 
quire or convey its own stock was either necessary 
or convenient ‘for manufacturing purposes.’ The 
doctrine that corporations, when not prohibited by 
their charters, may buy and sell their own stocks, is 
supported by a line of authorities; and prominent 
among them may be mentioned the cases of Dupee 
v. Boston Water Power Co., 114 Mass. 37, and @. P. 
and 8S. R. R. Co. v. Marsailles, 84 Ill. 145. But 
nevertheless, we think the decided weight of au- 
thority both in England and in the United States is 
against the existence of the power unless conferred 
by express grant or clear implication. The founda- 
tion principle upon which) these latter cases rest is, 
that a corporation possesses no powers except such 
as are conferred upon it by its charter, either by ex- 
press grant or necessary implication; and this prin- 
ciple has been frequently declared by the Supreme 
Court of this State; and by no court more emphatic- 
ally than by this court. It is true however that in 
most jurisdictions, where the right of a corporation 
to traffic in its own stock has been denied, an excep- 
tion to the rule has been admitted to exist, whereby 
a corporation has been allowed to take its own stock 
in satisfaction of a debt due to it. This exception 
is supposed to rest on a necessity which arises in 
order to avoid loss; and was recognized in this 
State as early as Taylor v. Miami Exporting Co., 6 
Ohio, 176, and has been incidentally referred to as 
an existing right since the adoption of our present 
Constitution. State v. Building Association, 35 Ohio 
St, 258. But however that may be, the right of a 





corporation to traffic in its own stock, at pleasure, 
appears to us to be inconsistent with the principle 
of the provisions of the present Constitution, article 
13, section 3, which reads as follows: ‘Dues from 
corporations shall be secured by such individual lia- 
bility of stockholders, and other means, as may be 
prescribed by law; but in all cases each stockholder 
shall be liable, over and above the stock by him or 
her owned, and any amount unpaid thereon, to a 
further sum, at least equal in amount to such stock.’ 
Now it is just as plain that a business or trading 
corporation cannot exist without stock and stock- 
holders, as it is that the creditors of such corpora- 
tions are entitled to the security named in the Con- 
stitution. State ex rel. Attorney-General v. Sherman, 
22 Ohio St. 411. The corporation itself cannot be 
a stockholder of its own stock within the meaning 
of this provision of the Constitution. Nobody will 
deny this proposition. And if a corporation can 
buy one share of its stock at pleasure, why may it 
not buy every share? If the right of a corporation 
to purchase its own stock at pleasure exists and is 
limited, where is the provision intended for the 
benefit of creditors? This is not the security to 
which the Constitution invites the creditors of cor- 
porations. I am aware that the amount of stock 
required to be issued is not fixed by the Constitu- 
tion or by statute, and also that provision is made 
by statute for the reduction of the capital stock of 
corporations; but of these matters creditors are 
bound to take notice. They have a right however 
to assume that stock once issued, and not called 
back in the manner provided by law, remains out- 
standing in the hands of stockholders liable to re- 
spond to creditors to the extent of the individual 
liability prescribed. In this view it matters not 
whether the stock purchased by the corporation that 
issued it becomes extinct or is held subject to be 
re-issued. It is enough to know that the corpora- 
tion, as purchaser of its own stock, does not afford 
to creditors the security intended. And surely if 
the law forbids the organization of a corporation 
without stock because the required security is not 
furnished, it cannot be that having brought the cor- 
poration into existence it invests it with power to 
assume at pleasure the identical character or rela- 
tion to the public that was an insurmountable ob- 
jection to the giving of corporate existence in the 


first place.” 
—___o___—_—_— 


INTERLOPERS ON RAILWAYS. 


WO recent Indiana cases on this subject are 
worthy of especial remark. In Kverhart v. 
Terre Haute and Indianapolis Railroad Company, 78 
Ind. 292, on the request of a railway employee, the 
plaintiff, not in the employ of the company, got on 
a slowly moving car on a switch and applied the 
brake, and while so occupied was injured by a col- 
lision with other cars, negligently produced by 
other servants of the company. Held, that he had 
no remedy against the company. The court said: 
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‘‘On the authority of the cases of Degg v. Midland 
R. Oo, 1 H. & N. 773; Flower v. Pennsylvania R. 
R. Co., 69 Penn. St. 210; S. C., 8 Am. Rep. 251, 
and New Orleans, etc., R. Co. v. Harrison, 48 Miss. 
112; S. C., 12 Am. Rep. 356, cases which seem to 
us to be entirely in point in principle, we feel con- 
strained to hold that on the facts stated the defend- 
ant is not liable, and therefore that the ruling below 
was right. 

‘If the plaintiff were to be regarded as having 
been the servant of the defendant, it would seem 
that he could not recover for the injury caused by 
the negligence of his fellow-servants. But it seems 
to us that on the facts stated in either paragraph of 
the complaint he cannot be regarded as having been 
the servant of the defendant. See Kelly v. Johnson, 
128 Mass. 5380; S. C., 35 Am. Rep. 398. He was not 
requested or directed to man the brake by any one 
that is shown to have had authority from the de- 
fendant to make such employment.” 

‘The plaintiff was a mere volunteer, consenting, 
at the request or direction of an employee of the 
defendant, to perform service which should have 
been performed by the employees themselves; and 
while he cannot be regarded as an employee, he is 
in no better condition than if he had been. 

‘Nor is he in any better condition legally than if 
he had been a mere intermeddler, undertaking to 
perform the service without request or direction 
from any one, because, as we have seen, he was not 
requested or directed to get upon the car and apply 
the brake by any one having power from the de- 
fendant to authorize him to do so, The defendant 
owed him no duty either as an employee, passenger 
or traveller upon a highway crossed by the railroad. 
Under the circumstances, the authorities above cited 
make it clear that the defendant is not liable. If 
there had been an urgent necessity for some one 
other than an employee of the defendant to get 
upon the car or cars and apply the brakes, in order 
to prevent a destruction of human life or valuable 
property, possibly the case might be different; but 
no such necessity was shown.” 

In the Flower case, above cited, at a station where 
defendant’s train of cars had stopped, the engine, 
tender, and one car ran down to the water-tank in 
charge of the fireman, who asked a boy, ten years 
old, standing there, to put in the hose and turn on 
the water. While the boy was climbing upon the 
tender to comply with the request, some detached 
cars belonging to the train came down with ordi- 
nary force, and struck the car next to the tender, 
whereby the boy was thrown down and killed. In 
an action by the parents, held, there could be no re- 
covery. Soin New Orleans, etc., R. Co. v. Harrison, 
cited above, the conductor of a train ordered a boy 
standing by, and who was not in the employ of the 
railroad company, to uncouple the cars. The boy 
refused, but on being threatened by the conductor, 
uncoupled them, and in doing so was injured. Held, 
that the company was not liable. See also, note, 40 
Am. Rep. 226; 26 Alb. Law Jour. 64, on Master 
and Servant — course of employment. 





In Lary v. Cleveland, etc., R. Co., 78 Ind. 328, the 
plaintiff, twenty years old, without invitation or 
business, but for the purpose of throwing mud balls 
and pitching pennies, intruded upon a ruinous but 
uninclosed freight-house of the defendants, used 
only for storage, and while there a sudden storm 
blew a fragment of the building upon him and in- 
jured him. Held, that he was remediless. The 
court said: ‘There is no testimony tending to 
show that the appellant was at the freight-house by 
the invitation of the appellee, nor that he was there 
for the purpose of transacting any business with the 
appellee. The appellant intruded upon the prem- 
ises of the appellee, and is not therefore entitled to 
that protection which one, expressly or by implica- 
tion, invited into the house or place of business of 
another, is entitled to. The appellant was a tres- 
passer, and as such he entered upon the appellee’s 
premises, taking the risks of all the mere omissions 
of the appellee as to the condition of the grounds 
and buildings thus invaded without leave. We do 
not wish to be understood as holding or implying 
that if on the part of the appellee there had been 
any act done implying a willingness to inflict the 
injury upon the appellant, it would not be liable. 
But we think there is nothing in the evidence from 
which such an inference can be reasonably drawn. 
The building could be seen by all; its condition was 
open to the inspection of every one; it had been 
abandoned as a place for the transaction of public 
business; it was in a state of palpable and visible 
decay, and no one was authorized, impliedly or 
otherwise, to go into or under it. Under such cir- 
cumstances, the law says to him who intrudes into 
such a place that he must proceed at his own risk. 

‘‘TIn the case of Pittsburg, etc., R. Co. v. Bingham, 
29 Ohio St. 364; S. C., 23 Am. Rep. 751, the ques- 
tion was: ‘Is a railroad company bound to exercise 
ordinary care and skill in the erection, structure, or 
maintenance of its station-house or houses, as to per- 
sons who enter or are at the same, not on any busi- 
ness with the company or its agents, nor on any 
business connected with the operation of its road; 
but are there without objection by the company, 
and therefore by its mere sufferance or permission ?’ 
The court answered this question in the negative, 

‘In the case of Hounsell v. Smyth, 7 C. B. (N.8.) 
731, the plaintiff fell into a quarry, left open and 
unguarded on the uninclosed lands of the defend- 
ant, over which the public were permitted to travel; 
it was held that the owner was under no legal obli- 
gation to fence or guard the excavation unless it was 
so near the public road as to render travel thereon 
dangerous. That the person so travelling over such 
waste lands must take the permission with its con- 
comitant conditions, and, it may be perils. Hard- 
castle v. South Yorkshire Ry. 0o., 4 H. & N. 67; 
Sweeny v. Old Colony, etc., R. Co., 10 Allen, 368; 
Knight v. Abert, 6 Barr, 472.” 

See Cauley v. Pittsburgh, ete., Ry. Co., 95 Penn. 
St. 398; 8. C., 40 Am. Rep. 664, and note, 667; 
Meeks v. Southern, ete., R. Co., 56 Cal. 518; 8. C., 
38 Am. Rep. 67, and note, 72; McAlpin v. Powell, 
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70 N. Y. 126; 8. C., 26 Am. Rep. 555, and note, 
562; 25 Alb. Law Jour. 304; 26 id. 204. 


——_>—_—_ 


THE COURT OF APPEALS BILL. 


By SAMUEL T. SPEAR, D.D. 


THE bill to establish a Court of Appeals, which has 

been passed by the United States Senate, and is 
now pending in the House of Representatives, aims 
mainly at the attainment of twu objects. One is toin- 
crease the working force in the Circuit Courts of the 
United States, and with the exception of their super- 
visory jurisdiction in bankruptcy cases, to limit them 
to their original jurisdiction as already established by 
law. The other object is to lessen the number of cases 
that may be carried to the Supreme Court for final de- 
termination. 

The attainment of these ends is secured by the crea- 
tion of a new court of purely appellate jurisdiction, 
and to some extent, by a new distribution of judicial 
power, without any reduction in the classes of cases to 
be determined, and with no change in the original jur- 
isdiction of the District and Circuit Courts, and no 
alteration in the judicial districts and circuits of the 
United States. 

The bill consists of fifteen sections, the contents of 
which, being to some extent transposed and arranged 
according to the several courts to which they respect- 
ively refer, may be classified as follows: 

1. District Courts.—Every circuit and district 
judge is empowered tohold a District Court in any 
district within the circuit whenever assigned to that 
duty by the circuit judge, who is senior in office, and 
two or more judges may hold separate sessions thereof. 
(Sec.1) Twoof the district judges in each judicial 
circuit, designated from time to time in the way pro- 
vided, are to serve as members of the Court of Appeals 
in that circuit. (Sec. 3.) 

These are all the provisions of the bill that relate to 
District Courts or the judges thereof, with the excep- 
tion of those that give to the Court of Appeals 
appellate jurisdiction over the final judgments or de- 
crees of such courts, and which will be referred to in 
another connection. 

2. Crrcurt Courts.—The bill provides for the ap- 
pointment of two additional circuit judges for each 
judicial circuit, and also for the holding of a Circuit 
Court in each judicial district of the United States at 
the same time and place as now fixed by law for the 
holding ef the District Court thereof, with the further 
provision that when more than one judge competent to 
hold the Circuit Court is present, each judge may hold a 
separate session thereof, in which case the presiding 
justice or judge is authorized to designate the causes to 
be tried ur heard before the other judge or judges. 
(Sees. 13 and 1.) 

The panel of jurors selected and summoned for the 
District Conrtis declared to be the panel of the Circuit 
Court, unless a special order to the contrary is made 
by one of the judges of the latter court at least thirty 
days before the term. (Sec. 1.) 

The circuit judges in each circuit are directed, as a 
body, to determine, from time to time, which of them 
shall hold the Circuit Court in the respective districts 
of the circuit. The Circuit Court is also directed to 
appoint the clerk thereof in each district. (Sec. 14.) 

The bill provides that the several Circuit Courts of 
the United States shall not, after the time when the 
act goes into effect, have or exercise any jurisdiction in 
cases of appeal or writs of error from the District 
Courts allowed, taken or sued out, except that reviews 
iu bankruptcy cases, in the exercise of their supervis- 





ory jurisdiction, may be had as heretofore provided. 
(Sec. 2.) This, of course, with the exception stated, 
repeals all the sections of the Revised Statutes which 
give appellate jurisdiction to the Circuit Courts over 
the judgments and decrees of District Courts, and also 
all legislation subsequent to fhe enactment of these 
Statutes that confers such jurisdiction, leaving to the 
Circuit Courts, with the exception named, simply 
their original jurisdiction as previously authorized by 
law. Their jurisdiction over cases removed before 
trial from State Courts is in no way affected, since this 
jurisdiction is not appellate, but simply original juris- 
diction indirectly acquired. Dennistown v. Draper, 5 
Blatchf. 336; Bushnell v. Kennedy, 9 Wall. 387; and 
Railroad Company v. Whitton, 13 id. 270. 

Such are the provisions of the bill that relate spec- 
ially to Circuit Courts, with the exception of those 
involved in the organization or jurisdiction of the 
Court of Appeals. These provisions abolish the 
appellate jurisdiction of these courts, and increase the 
number of judges in each circuit. They establish a 
Circuit Court in each judicial district, and declare that 
it shall be held there at the time and place of holding 
the District Court, and as it would seem, are intended 
to supersede and repeal all the provisions of the 
Revised Statutes relating to the times and places of 
holding Circuit Courts. 

3. THE CouRT OF APPEALS.— A new court, to be 
called the Court of Appeals, is established by the bill 
in each of the judicial circuits of the United States, 
having appellate jurisdiction, subject to the provisions 
of the bill, of all cases arising in the several Circuit 
and District Courts within these circuits respectively. 
(Sec. 3.) This provides for nine such courts. 

The judges of this court consist of the justice of the 
Supreme Court assigned to the circuit, of the circuit 
judges thereof, and two of the district judges, the 
latter being designated by an order of the court at each 
term thereof to serve for the succeeding term, which 
designation is to be in rotation as far as practicable. 
Any four of these judges, including at least one judge 
competent to preside, constitutes a quorum; and in 
the absence of such a quorum, the judge or judges 
present may adjourn the court from day to day, or 
without day. In the absence of a district judge 
previously designated, another district judge may be 
designated by the judges present to serve so long as 
the absence continues. The justice of the Supreme 
Court assigned to the circuit, orin his absence, the cir- 
cuit judge present, who is senior in office, is the pre- 
siding judge. A circuit or district judge, before whom 
any cause or question has been tried or heard in the 
Circuit or District Court, is forbidden to sit on the 
trial or hearing of the same in the Court of Appeals. 
(Sec. 3.) 

The cities of Boston, New York, Philadelphia, 
Richmond, New Orleans, Cincinnati, Chicago, St. 
Louis and San Francisco, are designated as the places 
where the Court of Appeals shall hold two regular 
terms in each year at the times specified, with the 
power of holding adjourned terms from time to time, 
as fixed by the rules or by special order of the court. 
(Sec. 9.) 

Special compensation not exceeding ten dollars per 
day is allowed to any judge who attends upon the 
sessions of the court at any place other than that of his 
residence, which is to be paid by the marshal of the 
district in which the court is held, upon the written 
certificate of the judge, and allowed in the settlement 
of his accounts with the United States. (Sec. 11.) 

The Court of Appeals is a court of record, having 
authority to prescribe the form and device of its seal, 
and to appoint a clerk, removable at its pleasure, 
which clerk may with the approval of the court ap- 
point. a deputy, and must take the oath and give the 
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bond, with sureties, prescribed by law for clerks of 
District Courts. (Sec. 4.) 

The marshal of the district in which the Court of 
Appeals is held is required to attend its sittings, and 
to execute its process to him directed, and under the 
direction of the Attorney General, to make the neces- 
sary arrangements for the accommodation of the court 
and pay the incidental expenses thereof. (Sec. 5.) 

The sixth section of the bill, except as in the bill 
otherwise provided, extends the jurisdiction of the 
Court of Appeals by writ of error in cases proper for 
such writ, and in all other cases by appeal, to the review 
of any final judgment or decree of any Circuit or Dis- 
trict Court within the circuit, when the amount 
claimed or the value of the property in controversy 
exceeds five hundred dollars, and of other cases where 
an appeal or writ of error now lies from such judg- 
ment or decree, or where the circuit or district judge 
shall certify that the adjudication involves a question 
of general importance. 

The bill itself contains three exceptions to the juris- 
diction as bestowed in this section. One is found in 
the proviso that no review of the decision of the Circuit 
Court in the exercise of its supervisory jurisdiction in 
any case of bankruptcy shall be allowed. (Sec. 6.) 
Another exception is made in the provision that all 
cases wherein, on or before the day at which the bill 
goes into effect, an appeal has been allowed by a Dis- 
trict Court, or a writ of error sued out from any 
Circuit Court, shall be heard and determined in the 
same manner as if the bill had not become a law. (Sec. 
7.) The third exception is that of a criminal case, for 
which provision is made in another part of the bill. 
(Sec. 8.) 

The effect of granting the jurisdiction to the Court 
of Appeals specified in the sixth section of the bill, as 
one familiar with the Revised Statutes of the United 
States will readily see, is to transfer to that court the 
appellate jurisdiction now exercised by the Supreme 
Court over the final judgments and decrees of Circuit 
Courts, whether in the exercise of their original or 
appellate jurisdiction, and over the final decrees of 
District Courts in prize causes, with a change in the 
jurisdictional sum in the cases where such asum is 
specified. The Circuit Courts, with the exceptiou 
made as to the bankruptcy cases, become simply courts 
of original jurisdiction, their appellate powers being 
transferred to the Court of Appeals; and the 
Supreme Court ceases to be acourt of appellate juris- 
diction over the final judgments or decrees of the Cir- 
cuit or District Courts, The review, in the cases and 
upon the conditions specified, is by the Court of Ap- 
peals, and not by the Supreme Court or by a Circuit 
Court. 

All the provisions of law now in force, prescribing 
the cases in which appeals may be taken or writs of 
error sued out for the review by the Supreme Court of 
the final judgment or decree of a Circuit or District 
Court, are, except as modified by the bill, made appli- 
cable to an appeal or a writ of error sued out under the 
sixth section. (Sec. 6.) 

The revisory powers of the Court of Appeals upona 
writ of error or appeal are those of affirmation, modi- 
fication or reversal, or ordering or rendering such 
judgment or decree as the Circuit or District Court 
should have rendered, or ordering a new trial or other 
proceedings to be had in the proper court. (Sec 6.) 

If upon a hearing in equity in any Circuit or District 
Court, an injunction shall be granted or continued by 
an interlocutory order or decree, in a cause in which 
an appeal from a final decree could under the provi- 
sions of the bill be taken to the Court of Appeals, an 
appeal may be taken from such ordsr or decree grant- 
ing or continuing such injunction to the Court of 
Appeals, provided it is taken within thirty days from 





the entry of such order or decree, and provided fur- 
ther that the proceedings in other respects shall not be 
stayed during the pendency of such appeal. The Court 
of Appeals may upon such appeal affirm, modify or 
reverse such order or decree, and is commanded to 
direct such proceedings to be had in the court below as 
the justice of the case shall require. (Sec. 6.) 

The decision of the Court of Appeals upon questions 
of fact is in all cases made final and conclusive, except 
in patent and copyright cases in equity, the facts to be 
specially found if required by either party. (Sec. 10.) 

A writ of error, if allowed by a judge of the proper 
Court of Appeals, may be sued out of that court from 
the final judgment of a Circuit or District Court in 
any criminal case to the Court of Appeals within 
ninety days after the entry of such judgment; but 
such writ does not operate asa stay of proceedings 
except in capital cases, unless it is so ordered by the 
judge who allows the writ. And after a refusal to 
allow the writ by one such judge, it is not allowable by 
another judge. The judgment upon such writ is final 
unless certified to the Supreme Court as provided in 
the tenth section of the bill, and is to be remitted to 
the Circuit or District Court, to be enforced according 
to law. (Sec. 8.) 

Appeals taken and writs of error sued out froma 
decree ora judgment of the Supreme Court of any Ter- 
ritory, entered after the day specified in the bill, are to 
be taken and sued out as provided therein, and lie to 
the Court of Appeals sitting in such circuit as shall be 
previously designated by an order of the Supreme 
Court of the United States. (Sec. 12.) This supersedes 
and repeals all existing provisions of law that confer 
direct appellate jurisdiction upon the Supreme Court in 
such cases. 

The writ powers of the Court of Appeals extend to 
writs of error, mandamus, scire facias, habeas corpus, 
and all other writs which may be necessary or proper 
to the exercise of its jurisdiction and agreeable to the 
principles and usages of law, and which the Circuit 
Courts of the United States now have. (Sec. 6.) 

The bill also contains the following provisions relat- 
ing to procedure in the Court of Appeals: 

The manner of taking an appeal or suing out a writ 
of erroras provided forin the sixth section, or of 
staying proceedings in the inferior courts, is to be 
governed by the laws. now in force touching appeals 
from the Circuit Court to the Supreme Court and writs 
of error from the Supreme Court to the Circuit Court, 
with the qualification that no appeal can be taken or 
writ of error sued out except within six months after 
the entry of the order, judgment or decree sought to 
be reviewed. (Sec. 6.) 

All citations, writs of error, appeal bonds, or other 
process or papers which under the existing laws of the 
United States must be signed or approved by a justice 
of the Supreme Court ora judge of a Circuit Court, in 
order to make effectual an appeal from the Circuit 
Court to the Supreme Court of the United States, may 
under the provisions of this bill be signed or approved 
by the judge of the district in which the cause is tried, 
or by the judge of the circuit, or the justice of the 
Supreme Court assigned thereto. (Sec. 6.) 

The process of the Court of Appeals runs in the same 
name and is to be tested in the same manner as process 
in the Circuit Courts, and to be under the seal of the 
court and signed by the clerk thereof. (Sec. 4.) 

Any defendant in a suit at law or equity in any court 
of the United States may plead or except to the juris- 
diction of the court at the same time that he pleads or 
answers to the merits; and if the plea or exception be 
overruled or decided against him, he is nevertheless 
entitled to defend on the merits as if the plea had not 
been filed nor the exception taken. (Sec. 15.) 

The Court of Appeals may establish such rules, not 
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inconsistent with law or the rules established by the 
Supreme Court, as it may deem necessary for the regu- 
lation of the practice of the court. (Sec. 6.) 

The time when the act goes into effect fixed by the 
bill as passed by the Senate, is the first day of Septem- 
ber, 1882. All appeals and writs of error, taken, 
allowed or sued out upon or from any judgments or 
decrees of the Circuit and District Courts, entered 
after this day are to be allowed or sued out under and 
according to the provisions of the bill, and not other- 
wise; and all cases wherein, on or before this day, an 
appeal has been allowed by a District Court, or a writ 
of error sued out from any Circuit Court, are to be 
heard and determined by such Circuit Court in the 
same manner as if the bill had not been passed. (Sec. 
7.) This date would of course be changed if the bill 
should become a law. 

Such are the provisions of the bill in relation to the 
establishment, organization, powers, jurisdiction and 
procedure of the Court of Appeals. 

4. THE SUPREME CouRT.—A review upon the law 
may in three classes of cases be had upon writ of error 
or appeal in the manner now provided by law to the 
Supreme Court of the United States from every final 
judgment or decree of the Court of Appeals. The first 
class embraces the cases in which the matterin con- 
troversy exceeds the sum of ten thousand dollars 
exclusive of costs, instead of five thousand as previously 
provided in the review of the final judgments and de- 
crees of Circuit Courts. The second class embraces 
the cases in which the adjudication involves a question 
upon the construction of the Constitution or the con- 
struction or the validity of atreaty or a law of the 
United States, without regard to the amount in con- 
troversy. The third class embraces the cases in which 
the Court of Appeals shall certify to the Supreme 
Court that the adjudication involves a legal question 
of sufficient importance to require that the final deci- 
sion thereof should be made by the Supreme Court. 
(Sec. 10.) 

The Court of Appeals in the second and third of 
these classes is required to state the question arising 
upon the construction of the Constitution, or the con- 
struction or validity of a treaty or law of the United 
States, or the legal question involved in the adjudica- 
tion and of sufficient importance to demand that the 
final decision thereof should be made by the Supreme 
Court. Such questions in these cases, and such only, 
are to be certified to and finally decided by the 
Supreme Court; and its decision thereon isto be en- 
forced in like manner as is now provided by law in 
cases where a question is certified to the Supreme 
Court upon which the judges of a Circuit Court are 
divided in opinion. (Sec. 10.) 

The review by the Supreme Court may in patent and 
copyright cases in equity be had without regard to the 
sum or value in dispute, upon the questions both of 
law and fact affecting the validity or the infringement 
of the patent or the copyright: Provided, That the 
Court of Appeals shall certify that a question is in- 
volved of sufficient importance to render it proper that 
the final decision thereof should be made by the 
Supreme Court. (Sec. 10.) 

The writ of error or appeal from the fina) judgment 
or decree of the Court of Appeals must be sued out or 
taken within one year after the entry of the judgment 
or decree sought to be reviewed. (Sec. 10.) 

The Supreme Court may affirm, modify or reverse 
the judgment or decree brought before it for review, 
or may direct a judgment or decree to be rendered, or 
such further proceedings to be had as the justice of the 
case may require. (Sec. 10.) 

The judgment or decree rendered by the Supreme 
Court is to be remitted to the proper Circuit or Dis- 
trict Court, to be enforced according to law. (Sec. 10.) 





If within the year after the entry of the judgment 
or decree of the Court of Appeals sought to be reversed, 
any party shall die, the personal representative or heir 
as the case may require, may within one year next after 
the proof of the will or appointment of the administra- 
tor, or within one year next after the death of the 
ancestor in the case of an heir, sue out or be made a 
party to a writ of error, or take an appeal or be made 
a party thereto, without reviving the judgment or 
decree in the court in which the same was entered, 
(Sec. 10.) 

Appeals taken and writs of error sued out to the 
Supreme Court under existing laws, before the bill 
becomes a law and takes effect as such, are not in any 
way affected thereby. (Sec. 10.) This leaves all the 
cases on the calendar of the Supreme Court, and all 
the cases placed there before the time mentioned, to 
be disposed of by the court under existing laws. 

These are the provisions of the bill which regulate 
the appellate jurisdiction of the Supreme Court over 
the final judgments or decrees of the Court of Ap- 
peals. 

How then would the judicial system of the United 
States stand if this bill should become a law? The 
following particulars supply an answer to this ques- 
tion: 

1. There would be the same number of judicial cir- 
cuits and districts as at present. 

2. In each of these judicial circuits there would be 
three classes of courts—the District Courts, the Cir- 
cuit Court and the Court of Appeals. 

3. The District Court and the Circuit Court in each 
circuit would, with the exception of bankruptcy cases 
in respect to the latter, be simply courts of original 
jurisdiction; and the Court of Appeals would be a 
court of appellate jurisdiction, having the power to 
review the final judgments or decrees of the Circuit 
Court and the District Courts of the circuit within 
which it is established, and also the power, under a 
general order of the Supreme Court, to review, by writs 
of error or appeals, the final judgments or decrees of 
the Supreme Court of any Territory. 

4. The Supreme Court, while losing its direct appel- 
late jurisdiction over the final judgments and decrees 
of the Circuit Courts, over the final decrees of the 
District Courts in prize causes, and over the final 
judgments and decrees of the Supreme Courts of the 
several Territories, would in the cases and under the 
conditions specified, have such jurisdiction over the 
final judgments and decrees of the Court of Appeals in 
each circuit, and would also retain its present appellate 
jurisdiction over the final judgments and decrees of 
the Supreme Court of the District of Columbia, over 
the judgments of the Court of Claims,and over the final 
judgments and decrees of State courts in the cases 
specified in section 709 of the Revised Statutes of the 
United States. 

5. The jurisdictional sum, which is now fifty dollars 
when a writ of error is sued out or an appeal is taken 
from a District to a Circuit Court, would in the cases 
where such a sum is specified, be five hundred dollars 
when the writ of error is sued out or the appeal is taken 
from a District or Circuit Court*to the Court of Ap 
peals. 

6. The jurisdictional sum for a review of the final 
judgments and decrees of the Court of Appeals by the 
Supreme Court would, in the cases specified, be ten 
thousand dollars, instead of five thousand as now pro- 
vided when the review applies to the judgment and 
decrees of Circuit Courts. This change, as to the juris- 
dictional sum, would exclude from the review of the 
Supreme Court a large number of cases that now go 
there, and in these cases would make the decision of 
the Court of Appeals final. The theory of the bill in 
respect to the Supreme Court is to relieve it of its 
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excess of judicial business, and at the same time pro- 
vide a tribunal of high character finally to determine 
the cases thus excluded. It must accomplish the 
former of these objects, or fail of one of its main pur- 
poses. 

The fact that the bill has been passed by the Senate, 
and been approved by the National Bar Association of 
the United States, and as is understood, is regarded 
with favor by the Supreme Court of the United States, 
is certainly a strong presumption that it is wisely and 
well drawn. Some remedy certainly is needed, and 
that too without delay. If this bill fails to obtain the 
approval of the House of Representatives, the chances 
are that no bill on the subject will be passed for 
several years tocome. There is not the slightest hope 
that any other bill will be adopted by the present 
Congress. 

The fact that the President, if the bill should become 
a law, will have the appointment of eighteen new cir- 
cuit judges, and might be disposed to select them from 
the party to which he belongs, does not touch the 
merits of the billat all. It is simply a political objec- 
tion. And if the President shall be intrusted with so 
large a number of appointments, he ought to make the 
selection solely on the basis of legai qualification and 
personal character; and this would undoubtedly give 
to the Democratic party a due proportion of these 
judges. It would be ungenerous and highly inappro- 
priate to confine the selection to either party, when 
both contain an abundance of eminent lawyers who 
would honor the position. 

The objection that the bill creates nine Courts of Ap- 
peals, with similar jurisdiction, and that no little con- 
fusion might arise from their diversity in expounding 
the law, applies equally to the Circuit Courts as now 
established. The correction of this evil, so far as it 
existed at all, would in due season be supplied by the 
appellate jurisdiction of the Supreme Court over the 
final judgments and decrees of the Court of Appeals. 

So also the objection that the bill would exclude all 
cases, determined by the Court of Appeals, from the 
Supreme Court, when the matter in dispute is less 
than ten thousand dollars, exclusive of costs, has no 
application in patent and copyright cases in equity, or 
in cases where the construction of the Constitution or 
the construction or validity of a treaty or law of the 
United States is involved, or in cases where the Court of 
Appeals should certify a legal question of general im- 
portance to the Supreme Court. The object of fixing 
a jurisdictional sum is to exclude all ordinary cases in 
law or equity or of admiralty and maritime jurisdiction 
where the matter in dispute is less than this sam. The 
present law has such a sum, and the bill differs in this 
respect from the present law only in making the sum 
larger, as it must do in order to lessen the number of 
cases that may be carried to the Supreme Court, while 
at the same time it furnishes an appellate court of six 
judges finally to pass upon the cases where the amount 
in dispute exceeds five hundred dollars and is less than 
ten thousand dollars. It is difficult to see any serious 
peril to the interests of justice as likely to arise from 
such an arrangement. 

It is well also to remember that this bill, should it 
become a law, would be at all times subject to the leg- 
islative control of Congress,and that if any of its provis- 
ions should upon trial be found inexpedient, Congress 
would be competent to supply the proper remedy. 
It is not at all improbable that trial would disclose 
defects, or at least show how the law could be made 
better. This was the fact in respect to the Constitution 
of the United States, and hence its amendments, and 
was also the fact with the Judiciary Act of 1789, and 
hence the supplementary legislation added thereto. 
Congress is at all times competent to improve its own 
work as circumstances may require, and hence need 





not wait to be assured of absolute perfection before 
it ventures to legislate at all. 


———_.—___—_ 


TITLE FROM SALE UNDER CONFISCATION 
ACT OF 1861. 
SUPREME COURT OF THE UNITED STATES, 
DECEMBER 11, 1882. 


Kirk v. LYND. 

The purchaser of real property condemned under the act of 
Congress of August 6,1861, “* to confiscate property used for 
insurrectionary purposes,” took a fee and not merely a 
life estate. 

PPEAL from the Circuit Court of the United States 
for the Eastern District of Louisiana. The action 
was to determine the title to real estate. 

Waite, C. J. The single question in this case is 
whether the purchaser of real property condemned 
under the act of August 6, 1861 (ch. 60, 12 Stat. 319), 
‘*to confiscate property used for insurrectionary pur- 
poses,”’ takes a fee, or only an estate for life. The act 
provides that if during an insurrection against the 
government of the United States, after the president 
has declared by proclamation that the laws of the 
United States are opposed, and the execution thereof 
obstructed by combinations too powerful to be sup- 
pressed by the ordinary course of judicial proceedings, 
or by the power vested in the marshals by law, any 
person shall purchase or acquire, sell or give, any 
property with intent to use or employ the same, or 
suffer the same to be used or employed, in aiding, abet- 
ting, or promoting such insurrection or resistance to 
the laws, or any person engaged therein; or if any 
person, being the owner of any such property, shall 
knowingly use or employ, or consent to the use or 
employment of the same, as aforesaid, all such property 
shall be lawful subject of capture and prize wherever 
found, and the president may cause the same to be 
seized, confiscated and condemned. Provision is then 
made for judicial proceedings of condemnation in the 
courts of the United States. The seizure and con- 
demnation in the present case were because the property 
had been used and employed, with the knowledge and 
consent of the owner, in aid of the insurrection. 

Express authority is vested in Congress by the Con- 
stitution to ‘‘make rules concerning captures on land 
and water.”’ Art. 1, sec. 8. The statute now in ques- 
tion is manifestly an exercise of that power. As was 
said by Strong, J., in Miller v. United States, 11 Wall. 
308, ‘‘It imposed no penalty. - It declared nothing un- 
lawful. It was aimed exclusively at the seizure and 
confiscation of property used to aid, abet, and promote 
the rebellion, then a war, or to maintain the war against 
the government. It treated the property as the guilty 
subject.’’ All private property used, or intended to be 
used, in aid of an insurrection, with the knowledge or 
consent of the owner, is made the lawful subject of 
capture and judicial condemnation; and this, not to 
punish the owner for any crime, but to weaken the 
insurrection. The offense for which the condemnation 
may be decreed is one that inheres in the property it- 
self, and grows out of the fact that the property has 
become, or is intended to become, with the approval 
of its owner, an instrument for the promotion of the 
ends of the insurrection. To justify a judicial sentence 
of condemnation the consent of the owner to the hostile 
use of his property must be proven, but if it be proven 
condemnation is decreed, not because the owner has 
subjected himself to punishment, but because the 
property has been devoted to the insurrection and must 
suffer the consequences. The property is the offending 
thing, and condemnation is decreed because its owner 
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has voluntarily allowed it to become involved in the 
offense. 

In war the capture of property in the hands of the 
enemy, used, or intended to be used, for hostile pur- 
poses, is allowed by all civilized nations, and this 
whether the ownership be public or private. The title 
to movable property in hostile use, captured on land, 
passes to the captor as soon as the capture is complete, 
that is to say, as soon as the property is reduced to 
firm possession. The absolute title to immovable public 
property owned by the enemy does not pass until the 
war is ended and peace restored. Then, unless provision 
is made to the contrary by the treaty of peace or other- 
wise, the ownership is changed if the conquest is com- 
plete. In regulating the capture of private property de- 
voted to the use of an insurrection against the authority 
of the United States, Congress has provided for a judi- 
cial inquiry into the facts and a sentence of condemna- 
tion before title can pass out of the owner. When the 
inquiry is had, and the necessary sentence pronounced 
by the appropriate judicial tribunal, the title passes by 
reason of the capture or conquest, the lawfulness of 
which has been established in an adversary proceeding 
against the property seized under the direction of the 
president, and subjected to the jurisdiction of the 
court designated by law for that purpose. The title 
acquired by the purchaser in this case was of that kind. 
The property bought had been seized under the au- 
thority of the statute as property used in aid of an 
insurrection against the United States with the consent 
of its owner. The fact of hostile use with the owner's 
consent was established and the requisite sentence of 
judicial condemnation entered. In this way the title 
of the United States by capture was perfected. That 
title, as against the owner and his heirs, was the fee. 
The defendants below, who are the defendants in error 
here, have succeeded to that title. 

Property captured in war is not taken to punish its 
owner any more than the life of asoldier slain in battle 
is taken to punish him. The property as well as the 
life is taken only as a means of lessening the warlike 
strength of the enemy. Young v. United States, 97 U. 
8. 97. 

There is here no question of pardon and amnesty as 
there was in the case of Armstrong’s Foundry, 6 Wall. 
709, where it was held that the pardon of the owner be- 
fore a sentence of condemnation relieved him from 
the consequences of his assent to the unlawful use of his 
property, so far as the United States were concerned, 
and might to that extent be used asa bar to further 
proceedings in the condemnation suit. But in that 
case the pardon was set up as a defense against the 
condemnation. Here there is nothing of the kind. 
The court having the property in possession, and pro- 
ceeding against it, has decreed its condemnation. So 
long as this decree stands it affords conclusive evidence 
of a perfected title in the United States by a lawful cap- 
ture, judicially ascertained and determined. To these 
proceedings the ancestor of the heirs for whose benefit 
this suit is prosecuted was in law a party, and both he 
and they are bound by the adjudication. The judg- 
ment is one that cannot be collaterally impeached. 

It is true that in the case of Armstrong’s Foundry, 
supra, it was said by Chief Justice Chase, in the opinion, 
that ‘‘the statute regarded the assent of the owner to 
the employment of his property in aid of the rebellion 
as an offense, and inflicted forfeiture as a penalty,’’ but 
this language must be construed in connection with 
the facts then under consideration. There the question 
was whether the pardon could be used as a bar to the 
pending proceedings for condemnation, and the effect 
of what was said was no more than to apply to that 
case the principle afterward announced by the same 
learned chief justice in United States v. Padelford, 9 
Wall. 543, and declare that the law made the proof of 





pardon of the owner a complete substitute for proof 
that he gave no consent to the use of his property in 
aid of the rebellion. The guilty consent of the owner 
to the unlawful use is necessary to make the property 
a subject of lawful capture, and as the pardon was, 
under the rule in Padelford’s case, equivalent to proof 
that no such consent was given, the lawfulness of the 
capture could not be established, and consequently, as 
against the United States, there must be a judgment 
of acquittal. 

The act of July 17, 1862, ch. 95, 12 Stat. 589, proceeds 
upon an entirely different principle. That was, ac- 
cording to its title, ‘* An act to suppress insurrection, 
to punish treason and rebellion, and to seize and con- 
fiscate the property of rebels.’ Its object was, not to 
authorize the capture of property used to promote an 
insurrection, but to confiscate the property of traitors. 
The seizure was to be made, not because the property 
was in law the offender, but because the owners were 
engaged in rebellion and would not return to their 
allegiance to the United States. The object evidently 
was, not to make the property a lawful subject of cap- 
ture and prize, as in the act of 1861, but to punish the 
owner for countenancing the rebellion. This distinction 
is recognized in all the cases where the matter has re- 
ceived consideration. The justices who dissented from 
the judgment in Miller v. United States, supra, while 
arguing that the act of 1862 was unconstitutional, im- 
pliedly admitted the validity of that of 1861, because 
it was directed against the property as the offending 
thing. It was also because the act of 1862 was in the 
nature of a punishment of the owner for his treason, 
that the explanatory resolution, No. 65, 12 Stat. 627, 
was passed to meet the objections which had been 
suggested by the president. In this way the condem- 
nation of real property under the act of 1862 was con- 
fined to the natural life of the offending owner; but 
nothing was done with the act of 1861, because that 
had reference only to the capture and condemnation 
of property for its unlawful use. 

It follows that the court below was right in holding 
that the fee passed by the condemnation, and its judg- 
ment is consequently affirmed. 


a 
DEFENSE OF FRAUD TO ACTION ON FOR- 
EIGN JUDGMENT. 


ENGLISH COURT OF APPEAL, NOVEMBER 3, 1882. 


ABOULOFF V. OPPENHEIMER, 47 L. T. Rep., N. S. 325. 

It is a good defense to an action on a foreign judgment that 
such judgment was procured by the fraudulent misrepre- 
sentation of the plaintiff. 


CTION on a foreign judgment. The statement 
of claim alleged among other things that on 
the 9th March, 1877, in a suit between the 
plaintiff and the defendants in the present action, in 
the District Court of Tiflis, in the Empire of Russia, 
it was ordered by the judgment of the said court that 
the defendants should return to the plaintiff certain 
goods of the plaintiff, or in default that the plaintiff 
should recover their value amounting to a sum specified 
and a fixed sum for costs, which sums the defendants 
were by the said court ordered to pay to the plaintiff, 
and that the said judgment was stil] in force and un- 
satisfied. It also alleged that the defendants appealed 
against the said judgment to the High Court of Tiflis, 
and the said High Court affirmed the judgment of the 
District Court. 
Statement of defense, paragraph 14, read thus: 
* And for aseparate and distinct defense the defend- 
ants say, that if the said judgments, or either of them, 
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were obtained as alleged (which is not admitted), the 
same and each of them were obtained by the gross 
fraud of the plaintiff and of her husband Gregor Mel- 
ceovitch A bouloff acting in collusion with her in fraud- 
ulently representing to the said District Court of Tiflis 
and the said High Court of Tiflis that the goods in ques- 
tion were not in the possession of the plaintiff and her 
husband at the time when the said suit (if any,which is 
not admitted) was commenced, and at the time the said 
judgment (if any) was given,and during the whole time 
the said suit (if any) was depending, and by fraudu- 
lently concealing from the said courts that the whole 
of the said goods were, as the fact was and as the plain- 
tiff and her husband well knew, at the time the said 
suit (if any) was commenced and during the whole 
time it was depending, and at the time of the alleged 
judgment, in the actual possession of the plaintiff and 
concealed by the plaintiff and her said husband, except 
as to so much of the goods as the plaintiff and her said 
husband had from time to time secretly and fraudu- 
lently disposed of.”’ 

The plaintiff demurred to paragraph 14 of the state- 
ment of defense on the ground that the facts therein 
alleged could and ought to have been pleaded to the 
suit in the said District Court of Tiflis and High Court 
of Tiflis, and 6n other grounds. 

The Queen’s Bench Divisional Court (Mathew and 
Cave, JJ.), held that the paragraph demurred to dis- 
closed a good defense to the action, and gave judgment 
for the defendants. The plaintiff appealed. 


Woolf & Abrahams, for plaintiff. 


Benjamin, Q. C., and Cohen, Q. C. (Horne Payne 
with them), for defendants. 

Lorp CoLEerRTDGE, C. J. In this case we have to 
decide on a demurrer to the 14th paragraph of the 
statement of defense, which is pleaded under the cir- 
cumstances: The plaintiff alleges that she,sued these 
defendants in the District Court of Tiflis, and obtained 
judgment for the return of certain goods or their value, 
and that this judgment was affirmed on appeal by the 
High Court of Tiflis, and is still in force and unsatisfied ; 
an action is brought on this judgment in the High 
Court of Justice in this country, and to this action the 
defendants plead, that if it is true the action was 
brought and judgment recovered in the court of Tiflis, 
such judgment was obtained by the frand of the plain- 
tiff in deceiving the court at Tiflis by false and fraud- 
ulent representations. It is said that this action is an 
attempt to enforce in the High Court in this country 
a judgment which was obtained in the Russian court 
by the fraud of the same person who now seeks to ob- 
tain the benefit of such judgment. In support of the 
demurrer it is argued that the defense pleaded is bad 
because the allegation of fraud must have been before 
the court at Tiflis, and the court must have decided 
that the existence of the fraud alleged was not estab- 
lished by the evidence. It is said that the fact was 
within the jurisdiction of the courts at Tiflis to exam- 
ine, and they did examine as to it, or might have 
examined, and whether they came to the right conclu- 
sion or not cannot be tried here. That contention 
amounts to this, that it is to be taken on the pleadings 
that the courts in Russia were misled by the false 
statement of the plaintiff, and the defendants are not 
at liberty to say so here by way of defense to the pres- 
ent action. This certainly appears to be a monstrous 
result. Many authorities have been cited in the course 
of the argument, and they are in some respects con- 
flicting, but I am unable to perceive in any of the 
cases, from Dutchess of Kingston’s case, 2 Smith’s L. 
C., 784 (Sth ed.), down to the present time, any thing 
which can have the effect of compelling us to decide 
that where a judgment has been obtained in a foreign 
court by fraud, this fact cannot be set upin an English 





court as a defense to an action on the foreign judg- 
ment brought by the person by whose own fraud that 
judgment was procured. Asa matter of justice it is 
obvious that such a defense ought to be available, and 
if it were not so we should be compelled to fly in the 
face of the rule that no man can take advantage of his 
own wrong, and lay down as law that he could. It is 
not necessary to inquire at present as to what is the 
accurate mode of stating the way of enforcing foreign 
judgments in the courts of this country. The law as 
to this question has been elaborately discussed by 
Parke, B., in Williams v. Jones, 13 M. & W. 628, and 
by Blackburn, J., in Godard v. Gray and Schibsby v. 
Westenholtz, 24 L. T. Rep., N. 8. 931; but for the pur- 
pose of the present case I think it is enough to say that 
the courts in this country will enforce obligations 
created by foreign judgments, and it is an answer to 
an action brought to enforce such an obligation to say 
that the judgment in the foreign court has been ob- 
tained by the fraud of the person who is seeking to 
enforce it here. In Dutchess of Kingston’s case, 2 
Smith L. C. (8th ed.) 794, the law is thus stated by De 
Grey, C. J., in answer to the questions put by the 
House of Lords: ** But if it was a direct and decisive 
sentence upon the point, and as it stands, to be admit- 
ted as conclusive evidence upon the court, and not to 
be impeached from within; yet like all other acts of 
the highest judicial authority, it is impeachable from 
without; although it is not permitted to show that the 
court was mistaken, it may be shown that they were 
misled. Fraud is an extrinsic collateral act, which 
vitiates the most solemn proceedings of courts of jus- 
tice. Lord Coke says it avoids all judicial acts, eccle- 
siastical or temporal.’’ I do not know that the differ- 
ence which exists has ever been more tersely or neatly 
stated than in this passage. The question is, whether 
the court which gave the foreign judgement has been 
misled intentionally by fraud which was intended to 
procure the judgment, and which has had influence in 
procuring the judgment. If it is so, since Dutchess of 
Kingston's case it can be pleaded. The principle has 
been stated over and over again; it has been stated by 
Lord Campbell, C. J.,in Bank of Australasia v. Nias, 
16 Q. B. 717, and by Lord Selborne, L. C., in Ochsen- 
bein v. Papelier, 28 L. T. Rep., N. S. 459; L. Rep., 8 
Ch. 695, who cites the authorities and treats it as clear 
and says: “I should be sorry to think that any thing 
should fall from this court which might give the least 
color to any doubt as to the power of a court of law to 
take cognizance of fraud in obtaining foreign judg- 
ments.”” L. R., 8 Ch., p. 698; and again (p. 700): “The 
words used by Blackburn, J., in Godard v. Gray, L.R., 
6 Q. B.149, were uot intended to throw any doubt upon 
so clear a matter.’’ These authorities show that it isa 
clear proposition of law that an obligation arising ona 
foreign judgment may be answered on the ground that 
the foreign court bas been misled by the fraud of the 
person seeking to enforce the obligation arising from the 
judgment. There was an ingenious attempt made to dis- 
tinguish the present case by accepting the proposition 
which I have stated, and attempting to bring the case 
within another proposition which is equally clear; 
namely, that the courts in this county will not exam- 
ine a foreign judgment, and the Russian court must 
have decided the question raised by this defense and 
come to the conclusion that there was no fraud. I 
think the answer to this contention was given by Mr. 
Benjamin and Mr. Cohen, that the question whether 
the court was misled cannot have been submitted to the 
court, or have been at issue on the trial, and therefore 
can never have been decided, and consequently that 
the English courts are not discussing any question 
which has been submitted to the foreign courts. Then 
it is suggested there is a limitation to the doctrine as 
to setting up the defense of fraud, which is, that if 
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it were possible the same question could have been 
submitted to the court which gave the judgment, it 
cannot afterward be raised. I do not think that the 
breadth of the general proposition is subject to such a 
limitation as this. I think that fraud is capable of being 
pleaded in answer to an action on the judgment, al- 
though all the facts might have been proved in the for- 
eign court,but by fraud and perjury misleading the for- 
eign court a judgment is obtained, where it is a fraud 
practiced in order to obtain the judgment,and by which 
the judgment has been obtained. I think therefore on 
all grounds — on the ground that no man can take ad- 
vantage of his own wrong, and on the ground that it isa 
principle of law that no action lies on a judgment 
which has been obtained by the fraud of the person 
seeking to take advantage of the judgment — that 
this is a good defense, and the demurrer ought to be 
overruled. 

BAGGALLAY, L. J. I agree that this appeal ought 
to be dismissed. The statement of claim alleges that 
an action was brought by the present plaintiff in the 
District Court of Tiflis, and that judgment was given 
in her favor for delivery of the goods claimed or pay- 
ment of their value, which judgment was afterward 
affirmed on appeal by the High Court at Tiflis. If that 
judgment were properly obtained the plaintiff would 
be entitled to recover in an action on the judgment in 
this country, but in paragraph 14 of the statement of de- 
fense it is alleged that the goods were in the possession 
of the plaintiff during all the time while the suit was 
depending, and when the judgment was given, and 
that the plaintiff fraudulently concealed this fact from 
the court, and represented that the goods were not in 
her possession, and that the judgment was obtained 
by means of this fraudulent concealment and repre- 
sentation. This can have no other meaning than that 


the court was misled by fraud, practiced for the pur- 
pose of obtaining judgment, and by means of which 


the judgment was obtained. It was contended by Mr. 
Woolf, that assuming the truth of the facts alleged in 
the statement of defense, which must be assumed 
for the purpose of the demurrer, these facts may 
have been before the court at Tiflis, and so the 
court may have been mistaken and not misled within 
the meaning of the opinion of De Grey, C. J., which 
has already been referred to. As at present advised, 
if all the facts had been before the court at Tiflis, and 
the court had not inferred the existence of fraud, still 
if an English court saw that fraud was proved, which 
had been practiced for the purpose of obtaining the 
jaligment, and by means of which the judgment had 
been obtained, I should be prepared to hold that the 
judgment could not be enforced. 

Brett, L. J. I think that on the true construction 
of the statement of claim it means that the goods have 
not been returned to the plaintiff, for it alleges that 
the judgment is stillin force and unsatisfied. Then 
paragraph 14 of the statement of defense alleges that 
the judgment was obtained by the fraud of the plain- 
tiff in the representing to the court that the goods were 
not the plaintiff's possession, when in fact they were. 
It seems to me that this is an allegation that the plain- 
tiff for the purpose of deceiving the court committed 
a fraudulent and wicked deception on the court, and 
was successful in obtaining judgment by means of that 
deception. Now the action brought before us is solely 
an English action, brought in an English court, and to 
be decided according to English law. The obligation 
is recognized by English law, and judgment can be 
recovered in England. Here the obligation is im- 
posed by the judgment of a foreign court, but I think 
the proposition would be the same if the original ac- 
tion had been brought in any court where an action 
could be brought on the judgment, and that the same 
doctrine would have been applicable. The whole 





doctrine as to enforcing the obligation imposed by g 
foreign judgment is an English doctrine. I am pre. 
pared to say that the proposition already referred to, 
which was stated by De Grey, C. J., and adopted by 
the House of Lords in Dutchess of Kingston’ case, con. 
tains a correct statement of the law on thesubject, and 
I think that if a judgment is procured by means of 
fraud, which fraud has been committed in order to 
procure the judgment, and has procured it, an action 
on that judgment cannot be successful. I think this 
is an absolute proposition, and is founded, as the lord 
chief justice has stated, on the proposition that no 
man can be allowed to take advantage of his own 
wrong, and also on the ground, as Mr. Benjamin and 
Mr. Cohen contended, that no obligation can be en- 
forced in an English court which is obtained by the 
fraud of the person seeking to enforce such obligation, 
Another point has been raised, which is this: It is said 
that it must have been shown in the court in which 
the judgment was obtained that the facts relied on as 
showing the plaintiff's fraud existed, and that the de 
fendants must have given evidence in relation to those 
facts, and that if not, this ought to have been negatived 
in the defense. Whether this last proposition is cor. 
rect, or whether what the plaintiff seeks to put forward 
might be replied, is not very important. The real 
question is, assuming those facts to be true, and to 
have been before the Russian court, are the defendants 
prevented from proving and relying on the plaintiffs 
fraud in an action on the judgment brought in an Eng. 
lish court? I think that even if the defendants gave 
the same evidence in the previous cause, this does not 
prevent their giving the same evidence, and relying on 
the fraud which that evidence proves, in an action in 
an English court. It is said that this should prevent 
their giving such evidence, in order to prevent the 
reiteration of trials of the same issue; but with regard 
to that I agree with what has already been observed, 
that as an issue in the cause, the question whether the 
court was deceived was not in issue at the trial at 
Tiflis. Here the issue in the first cause was, whether 
the defendants were wrongfully detaining the plain 
tiff’s goods, and it would be a question of fact whether 
the defendants had the goods or not. The only issue 
in the second action would be whether the judgment 
given by the Russian court in the first action was ob 
tained by the fraud of the plaintiff, and this question 
may be determined by the same facts as those brought 
before the Russian court or by other facts, but it is not 
the same issue as was before that court. The only issue 
in the second action is as to the fraud of the plaintiff 
by which it is alleged the judgment was procured. 

think therefore that the fraud of the plaintiff, if it 
procured the judgment, is a good defense; but I am 
strongly of opinion that the defendants cannot raise 
the question whether the judgment was erroneons by 
reason of a wrong appreciation of evidence or of law, 
or by reason of the fraud of witnesses, which was not 
the fraud of any of the parties. As to whether the 
want of jurisdiction can be raised, that question is no 
now before us. I do not think there is any thing to be 
found in any judgment which militates against our 
opinion in the present case, except perhaps an er 
pression of doubt by James, L. J., in Flower v. Lloyd, 
10 Ch. Div. 333. There however he is speaking of the 
falsehood and fraud alleged in that action, and I think 
the falsehood and fraud there charged was falsehood 
and fraud of servants, not of a party to the action, and 
I think also that it was not falsehood and fraud ins 
proceeding before the court. If the lord justice meant 
his remarks to extend to fraud of the party in a pro 
ceeding before the court, I cannot agree with them; 
what was said was not a decision binding on this court 
but only the expression of a doubt. All the other judge 
whose decisions have been referred to think fraud it 





itived 
is cor. 


| Eng: 
3 gave 
23 not 
ng on 


>lain- 
ether 
issue 


THE ALBANY LAW JOURNAL. 53 








an extrinsic and collateral matter which prevents the 
obligation that would otherwise arise on a judgment 
from being enforced. [accept the whole of that doctrine 
and am of opinion that the 14th paragraph of the state- 
ment of defense in the present case shows a good de- 
fense, and the plaintiffs demurrer to it ought to be 
overruled, and the decision appealed from affirmed. 
Judgment affirmed. 


_—_—>——_ 


CONFLICT OF LAW—ASPORTATION OF 
GOODS STOLEN IN ONE STATE INTO 
ANOTHER. 


MARYLAND COURT OF APPEALS, JULY 11, 1882. 


WORTHINGTON V. STATE OF MARYLAND.* 


When a person steals goods in another State and brings them 
into Maryland, the person stealing cannot be indicted and 
punished in the latter State for the crime committed in the 
former; but the act of bringing such stolen goods into 
Maryland is a new larceny, for which the party may be 
indicted in the courts of that State and punished. 
PPEAL from the Circuit Court for Washington 


county, Maryland. 


The case is stated in the opinion of the court. The 
evidence showed that the larceny for which the ap- 
pellant was indicted, was committed in West Virginia, 
and that he was arrested in this State with the stolen 
goods in his possession. 

The traverser moved the trial court to strike out the 
above testimony from the consideration of the jury; 
but the court overruled said motion. The traverser 
excepted, and the verdict and judgment being against 
him appealed. 


Edward Stake, for appellant. 
Charles J. M. Gwinn, attorney-general, for State. 


The only question presented in this case is whether 
an indictment for the larceny of goods in this State 
can be sustained upon proof showing that the party 
indicted had stolen the same goods in another State 
and brought them within our jurisdiction. 

This question has never been settled by this court. 
In 1802, as reported in Cummings v. State,1 Har. & 
John. 340, 343, it appears that Cummings had been 
indicted in Baltimore county for the larceny of a mare, 
and the jury found a special verdict that Cummings 
had stolen the mare in Chester county, in the State of 
Pennsylvania, and brought her into this State, and the 
court upon such finding adjudged him guilty. A writ 
of error was sued out, but the general court quashed 
the writ because it was not returned within the time 
required. So the question remains an open one in this 
State. The authorities elsewhere are very conflicting 
and cannot be reconciled. In Butler’s case, 13 Coke, 
53; Anderson's case, 2 East, P. C. 772; Pary’s case, 2 
id. 773; and in Rex v. Prowes, 1 Moody, C. C. 349, it 
was held that there was no defined beginning of the 
necessary fraudulent intent necessary to stamp as a 
felony any subsequent asportation of the same goods 
within the limits of England, because the common 
law of that country did not extend to and did not 
form any part of the law of the countries in which 
the larcenies in those cases had been originally 
committed. The goods in each of those cases had 
been stolen in countries to which the common 
law did not extend, and had been brought into 
England. But the law in England has been since 
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changed by act of Parliament. It seems therefore that 
the decisions in the cases referred to would have been 
different if the common law of England had formed 
part of the law of the countries in which the goods had 
first been stolen. If this be so, those cases would be 
authority for sustaining the jurisdiction of the Circuit 
Court for Washington county over this case, for the 
common law forms part of the law of West Virginia, 
where the goods mentioned were first stolen, and from 
which State they were brought into this State. See 
Declaration of rights of State of Virginia of 1776, the 
Code of that State of 1860, page 112, and the Code of 
Weat Virginia of 1868, page 91, and the Revised Code 
of the latter State of 1879; and it was adopted as part 
of the law of this State by the Declaration of Rights in 
1776, and has ever since been continued such by the 
Constitutions of 1850, 1864 and 1867. 

Larceny consists in the wrongful taking and carrying 
away the chattels of another with a felonious intent to 
convert them to the taker’s own use, and is a crime at 
the common-law, and consequently an offense in every 
jurisdiction in which the common law is part of the 
governing law. And at common law every asportation, 
is a new taking. 1 Hale’s P. C. 507-508; 1 Hawkins, 
P. C., ch. 19, §. 52; 2 East’s P. C., 771-772; 2 Russell, 
Crimes, 327. When a person steals goods in another 
State and brings them into this, the person stealing 
them cannot be indicted and punished here for the 
crime committed in the former State, for one State 
cannot enforce the criminal laws of another, but the 
act of bringing such stolen goods into this State is, as 
we have already stated, a new larceny, for which the 
party may be indicted in the courts of this State and 
punished. The legal authority to indict and punish in 
such cases has been recoguized by the courts of many 
States of the Union, and we refer to the following 
cases: State v. Underwood, 59 Maine, 181; Common- 
wealth v. Andrews, 2 Mass. 22-24; Commonwealth v. 
Holder, 9 Gray, 7; Commonwealth v. White, 123 Mass. 
433; Farrel v. Commonwealth, 1 Duv. 156; State v. Ellis, 
3 Conn. 187; Watson v. State, 36 Miss. 612; People v. 
Williams, 24 Mich. 164; Myers v. People, 36 Ill. 176% 
State v. Bennett, 14 Iowa, 482; State v. Johnson, 2 
Oregon, 115; Hamilton v. State, 11 Ohio, 435, and State 
v. Bartlett, 11 Vermont, 653. The same principle has 
also been maintained in the Federal courts. See Uni- 
ted States v. Tolson, 1 Cranch C. C. 269; United States 
v. Hawkey, 2 Cranch, 65; United States v. Mason, 4 
id. 65. The same principle is also announced by Whar- 
ton in his work on Criminal Evidence (8th ed.), sec. 
111, and in his work on Criminal Law, secs. 290-291, 
and by Bishop's Criminal Law, secs. 136-142, and notes 
thereto. In some of the other States the law has been 
held to be otherwise, and in New York it was so held, 
but in the latter State the law has been since changed 
by the Legislature. 

One great objection, which has been urged against 
the principle sustained by the decisions to which we 
have referred is, that a party may be punished twice 
for the same offense, once in the State where the lar- 
ceny was first committed, and again in the State into 
which he carried the stolen goods. If a party has 
committed a crime against the laws of two States we 
can perceive no good reason why he should not be 
punished in both States; and Mr. Bishop in his work 
on Criminal Law, sec. 136, very justly says, ‘to let 
him go free of punishment for the felony which he has 
committed against our laws because he had before com- 
mitted asimilar felony against the laws of another 
country, is to suffer foreign laws to suspend the action 
of our own.” 

The rulings of the Circuit Court will be affirmed and 
the cause remanded. 

Rulings affirmed and cause remanded. 
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UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

CONSTITUTIONAL LAW— FEDERAL STATUTE OPER- 
ATING DIFFERENTLY IN DIFFERENT STATES.— A 
bankrupt, revenue or naturalizatiou law, which by its 
terms is made applicable alike to all the States, with- 
out distinction or discrimination, is not unconstitu- 
tional merely because its operation may be whoily 
different in one State from another. Opinion of Waite, 
C. J.in Re Eckert, 10N. B. Reg. 5, dissented from. 
See re Beckerford, 1 Dill. 45; re Jordan, 8 N. B. Reg. 
180; re Kean, id. 367; re Smith, id. 401; re Everitt, 
9id. 90; re Jordan, 10 id. 427; re Smith, 2 Woods, 
458; Dartmouth College case, 4 Wheat. 625. U.S. Circe. 
Ct. Iowa, July, 1882. Darlingev. Berry. Opinion by 
Love, D. J. 


CONSTITUTIONAL LAW — FOURTEENTH AMENDMENT 
— CORPORATION A PERSON —STATE TAXATION — DUE 
PROCESS OF LAW —EVIDENCE.—(l1) The fourteenth 
amendment of the Constitution in declaring that no 
State shall deny to any person within its jurisdiction 
the “‘equal protection of the laws,’’ imposes a limita- 
tion upon the exercise of all the powers of the State 
which can touch the individual or his property, in- 
cluding among them that of taxation. The ‘equal 
protection of the laws”’ to any one implies not only 
that he has a right to resort, on the same terms with 
others, to the courts of the country for the security of 
his person and property, the prevention and redress 
of wrongs, and the enforcement of contracts, but also 
that he is exempt from any greater burdens or charges 
than such as are equally imposed upon all others under 
like circumstances. This equal protection forbids 
unequal exactions of any kind, and among them that 
of unequal taxation. Uniformity in taxation requires 
uniformity in the mode of assessment as well as in the 
rate of percentage charged. (2) By the thirteenth 
article of the Constitution of California *‘a mortgage, 
deed of trust, contract or other obligation by which a 
debt is secured, is treated, for the purposes of assess- 
ment and taxation, as an interest in the property 
affected thereby; and ‘‘except as to railroad and 
other quasi public corporations,’’ the value of the 
property affected, less the value of the security, is to 
be assessed and taxed to its owner, aud the value of 
the security is to be assessed and taxed to its holder. 
But by the same article, ‘‘the franchise, roadway, road- 
bed, rails and rolling stock of all railroads operated in 
more than one county’ are to be assessed at their 
actual value, and apportioned to the counties, cities 
and districts in which the roads are located, in propor- 
tion to the number of miles of railway laid therein, no 
deduction from this value being allowed for any mort- 
gages on the property. Held, that in the different 
modes thus prescribed of assessing the value of the 
property of natural persons and the property :of 
railroad corporations as the basis of taxation, there is 
a departure from the rule of equality and uniformity. 
Private corporations are persons, within the mean- 
ing of the first section of the fourteenth amendment, 
and are entitled, so far as their property is concerned, 
to the equal protection of the laws. (3) Neither the 
Constitution nor the laws of Californiarelating to the 
assessment of railroads operated in more than one 
county provide for notice to the owner, or an oppor- 
tunity for him to be heard at any stage of the proceed- 
ing. In this respect both conflict with the guaranty 
that no one shall be deprived of his property without 
due process of law. Whatever the character of the 
proceeding by which one is deprived of his property, 
whether judicial or administrative, and whether it 
takes the property directly, or creates a charge or 
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liability which may be the basis of taking it, the law 
directing the proceeding must provide for some kind of 
notice, and offer to the owner an opportunity to be 
heard, or the proceeding will want the essential in- 
gredient of due process of law. ‘The State possesses no 
power to withdraw corporations from the guaranties 
of the Federal Constitution. Whatever property a 
corporation lawfully acquires is held under the same 
guaranties which protect the property of natural per- 
sous from spoliation. Under the reserved power to 
amend, alter or repeal the laws under which private 
corporations are formed, the State cannot exercise a 
control over the property of a corporation, except such 
as may be exercised through control over its franchise, 
and over like property of natural persons engaged in 
similar business. It cannot divest property or rights 
which have become vested. (4) The Constitution of 
California (§ 15, art. 4) provides that ‘‘on the final 
passage of all bills they shall be read at length, and the 
vote shall be by yeas and nays upon each bill separately, 
and shall be entered on the journal; and no bill shall 
become a law without the concurrence of a majority of 
the members elected to each house.’’ Under this pro- 
vision the court, to inform itself, will look to the 
journals of the Legislature, and if it appear therefrom 
that the bill did not pass by the constitutional 
majority, then it will not be regarded asalaw. Saw- 
yer, J. Authorities referred to State Tax on Bonds, 15 
Wall. 319; McCulloch v. Maryland, 4 Wheat. 432; 
Weston v. Charleston, 2 Pet. 449; Brown v. Maryland, 
12 Wheat. 434; Welton v. State, 91 U.S. 275; Webber 
v. Virginia, 103 id. 344; Woodbridge v. Detroit, 8 Mich. 
301; Lexington v. McQuillan’s Heirs, 9 Dana (Ky.), 
513; State v. Readington, 36 N. J. Law, 70; Exchange 
Bank v. Hines, 3 Ohio St. 1; Slaughter House cases, 
16 Wall. 70; Dartmouth College case, 4 Wheat. 644; 
Society of the Gospel v. New Haven, 8 id. 464; United 
States Bank y. Devaux, 5 Cranch, 86; Marshal v. Balti- 
more & Ohio R. Co., 16 How. 326; Paul v. Virginia, 8 
Wall. 168; People v. Supervisors of Sacramento, 8 Pac. 
L. J. 103; Davidson v. New Orleans, 96 U. S. 104; 
Stuart v. Palmer, 74 N. Y. 188; Detroit v. Detroit & 
How. Pl. R. Co., 438 Mich. 147; Northwest Fert. Co. v. 
Hyde Park, 3 Biss. 48; Railroad Co. v. Richmond, 96 
U. S. 529; United States v. Amedy, 11 Wheat. 412; 
People y. Insurance Co. 15 Johns. 588; Planters Bank 
v. Andrews, 8 Porter, 404; Kyd. Corp. 15; Douglas v. 
Pacific M. S. Co., 4 Cal. 304; State v. Nashville Univer- 
sity, 4 Humph. 166; Insurance Co. v. New Orleans, 1 
Woods, 85; Dodge v. Woolsey, 18 How. 331; Parrott’s 
case, 6 Sawy. 349; In re Chong, id. 451; Stewart v. 
Palmer, 74 N. Y. 186; Mulligan v. Smith, 8 Pac. C. L. 
J. 499; Patten v. Green, 13 Cal. 329; Cooper v. Board 
of Works, 108 Eng. C. L. 181; Philadelphia v. Miller, 49 
Penn. St. 448; Matter of Ford, 6 Lans. 92; Overing v. 
Foote, 65 N. Y. 263; Westervelt v. Gregg, 12 id. 209; 
Butler v. Supervisors of Saginaw, 26 Mich. 22; Sher- 
man v. Storey, 30 Cal. 253; Ottawav. Perkins, 94 U. 
S. 268; Gardner v. Collector, 6 Wall. 509; Spangler v. 
Jacoby, 14 Il. 278; Osborn v. Staley, 5 West Va. 89; In 
re Ah Fong, 3 Sawy. 144; Pearson v. Portland, 69 Me. 
278; Portland v. Bangor, 65 id. 120; Missouri v. Lewis, 
101 U. 8.22; Live Stock, etc., Association v. Crescent 
City, 1 Abb. 398. See also note to principal case, 13 
Fed. Rep. 782. U.S. Circ. Ct. California, September 
25, 1882. County of San Mateo v. Southern Pacific 
R. Co. Opinions by Field, J., and Sawyer, C.J. 


NEW JERSEY SUPREME COURT ABSTRACT. 
JUNE TERM, 1882.* 


AGENCY — IMPLIED LIMITATION OF POWER OF AT- 
TORNEY — NEGOTIABLE INSTRUMENT.— A power of 





* Appearing in 15 Vroom’s (44 N. J. Law) Reports. 
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attorney, authorizing the agent to sign the principal’s 
name to any paper or papers, notes, etc., does not jus- 
tify the signing of such documents for purposes outside 
of the principal’s business. Gulick v. Grover, 4 Vroom, 
463; Stainer v. Tyson, 3 Hill, 279. The holder of a 
note, signed by the agent, under such a power, with 
the principal’s name, for the purpose of raising money 
for the agent’s own use, must show that he is a bona 
fide holder, for value, before maturity, in order to re- 
cover against the principal. North River Bank v. 
Aymar, 3 Hill, 262; Duncan v. Gilbert, 5 Dutch. 521; 
Hamilton v. Vought, 5 Vroom, 187; Bird v. Daggett, 97 
Mass. 494. Camden Safe Deposit Co. v. Abbott. Opin- 
ion by Dixon, J. 


CONSTITUTIONAL LAW— IMPAIRING CONTRACT — 
UNENFORCEABLE CONTRACT.— The obligation of a 
contract which, when made, was unenforceable by 
reason of some irregularity, but which has been vali- 
dated by reason of a subsequent law, is protected by 
the Constitution to the same extent as if the contract 
had been strictly legal at first. The obligation of such 
a contract includes the remedies which would have 
been available for its enforcement if it had been valid 
when made, or such other remedies as may have been 
lawfully substituted therefor. Louisiana v. New Or- 
leans, 102 U. S. 203; Baldwin v. Flagg, 14 Vroom, 495; 
Munday v. Rahway, 14 id. 338. State ex rel. Rader v. 
Township of Union. Opinion by Dixon, J. 


CONSTITUTIONAL LAW — TITLE TO ACT OF LEGISLA- 
TURE.— Under a constitutional provision that ** every 
law shall embrace but one object and that shall be ex- 
pressed in the title,’ it is not necessary that the title 
of a charter of a railroad company, which charter con- 
tains a clause limiting the time for bringing suits 
against it, should refer to such provision. Vail v. 
Easton & Amboy Railroad Co. Opinion by Beasley, 
C. J. 


MUNICIPAL CORPORATION —LIMIT OF POWER OF 
— ORDINANCE FORBIDDING BILLIARD PLAYING — 
GAMING.— The power of a municipal corporation to 
pass a by-law or an ordinance which establishes a rule 
interfering with the rights of individuals or the public, 
must emanate from the creating body, and clear au- 
thority must be found for it in the legislative enact- 
ment under which the corporation exercises its func- 
tions of government. Carron v. Martin, 2 Dutch. 594; 
Taylor v. Griswold, 2 Green, 22; Dillon, Mun. Corp., 
§ 251. A provision in the town charter that the com- 
mon council may pass and enforce ordinances and 
by-laws for the suppression of gambling houses, and 
such other by-laws and ordinances for the peace and 
good order of the town as they may deem expedient, 
not repugnant to the Constitution or laws of this State 
or of the United States, does not warrant the passage 
of an ordinance forbidding the keeping of a billiard 
table for hire. The general words of the statute are 
used in their ordinary acceptation, and authorize any 
such local legislation as will prevent disorder or dis- 
turbance, or breach of the peace. It having been 
decided in this court (State v. Hall, 3 Vroom, 158), that 
the practice permitted by the keeper of a ten-pin alley 
that the loser should pay for the use of the alley, did 
not subject his house to indictment as a common 
gaming house, the keeping of a billiard table in the 
same manner must be regarded as a lawful businesss 
which cannot be outlawed by the common council 
under the authority given them by the Legislature. 
In a recent Indiana case (Hamilton v. State, 75 id. 586), 
it was held that playing for the use of the table consti- 
tuted gaming within the meaning of the statute for- 
bidding any one to keep a house to be used for gaming. 
The New Jersey case is cited and a distinction drawn 
between the indictment of a house as a public nuisance 





and an indictment for gaming under the statute. The 
distinction is a narrow one, although the following 
cases furnish some support for it: State v. Records, 4 
Harr. 554; Ward v. State, 17 Ohio St. 32; State v. 
Leighton, 3 Foster, 167; Mount v. State, 7 Ind. 654; 
Crawford v. State, 33 id. 304; Walker v. State, 2 Swan, 
287. State of New Jersey v. Treasurer of Belvidere. 
Opinion by Van Syckel, J. 


SHERIFF — DUTY AS TO SECURITIES TAKEN IN THE 
EXECUTION OF PROCESS— RELEASE.— Where property 
levied on by an officer by virtue of an execution has 
been taken from his custody by a writ of replevin, the 
replevin bond is substituted in the place of the levy; 
and if the officer deprives the plaintiff in the execution 
of the advantages to be derived from the bond by sur- 
rendering it or canceling a judgment recovered on it, 
an action will lie against him fora breach of duty iu not 
making the money under his process. Securities taken 
by officers in the execution process are regarded as 
securities held by them in trust for parties whom they 
represent in an official capacity ; aud courts of law will 
extend a liberal protection over the rights of parties 
equitably interested, against the acts of mere nomina 
parties. Shann v. Jones, 4 C. E. Green, 251; Keogh v. 
Delaney, 11 Vroom, 97. But the court will not set 
aside a release given by the party on the record, unless 
the person beneficially interested owns the entire in- 
terest in the suit, or the party releasing is insolvent. 
See Payne v. Rogers, 1 Doug. 407; Manning v. Cox, 7 
J. B. Moore, 617; Hickey v. Burt, 7 Taunt. 48; Phil- 
lips v. Claggett, 11 M. & W. 84; Rankine v. Gandell, 
15 id. 304; Wright v. Burroughs, 3 C. P. 344. Harrison 
v. Maxwell. Opinion by Depue, J. 


——_.__—_ 


MINNESOTA SUPREME COURT ABSTRACT. 

CONSTITUTIONAL LAW — EXTRA COSTS IN SUITS 
AGAINST RAILROAD COMPANIES FOR ANIMALS KILLED. 
—A statute giving an allowance of extra costs against 
a railroad company in actions for the value of domestic 
animals killed upon its road which it has neglected to 
fence, held, not to be unconstitutional cn the ground 
that it was discriminating and partial legislation, and 
denied to the railroad company the equal protection 
of the laws. The allowance and regulation by the 
statute of costs in any particular class of actions isa 
matter properly within the reasonable discretion of 
the Legislature. At the common law no costs were 
allowed eo nomine, but in actions where the plaintiff 
recovered damages, the jury were allowed to include 
his expenses, though the defendant, in case he pre- 
vailed, had no indemnity for his. Bouv. Law Dict. 
tit. ‘“Costs;’’ 3 Bl. Com. 399. At an early day 
the matter became a subject of legislative enactment. 
The chief purpose of the allowance of costs is compen- 
sation or indemnity for expenses incurred in enforcing 
a legal, or resisting an illegal claim, though in some 
cases the legislature is also influenced by considerations 
of public policy. The right of the legislature to regu- 
late the practice and proceedings of suitors in the 
tribunals of the State, including such reasonable regu- 
lations as to the adjustment of costs and expenses 
between the parties as may best promote the ends of 
justice and the public good, has been too long exercised 
and established to be questioned. The principle that 
governs the allowance of costs does not require that 
they should be uniform in all actions, nor the same to 
each of the litigants in an action; and so double or 
extra costs are sometimes allowed to the plaintiffs or 
defendants as the case may be, because deemed proper 
from the nature and circumstances of certain species 
of litigation; in England, for example, in favor of 
public officers and in favor of the defendants in certain 
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actions of ejectment. 2 Tidd, Prac. 988. So in New 
York double costs are allowed in actions against public 
officers, and in the case of officers of the militia treble 
costs. 3 Wait Pr. 490. The object is the protection 
of the officer against harassing suits and compensation 
for his expenses. McFarland v. Crary, 6 Wend, 302. 
And by section 308 of the New York Code a special 
additional allowance is made to plaintiffs (only) in ac- 
tions to foreclose mortgages, or in which an attachment 
has been issued, etc. Of the propriety and justice of 
such enactments within reasonable limits the legisla- 
ture must judge. The grants of railway franchises in 
this State are wholly to corporations, either by special 
charters or under the general law. It is not questioned 
that such corporations own and manage all the rail- 
roads of the State. There is therefore no unlawful 
discrimination against them. ‘‘If,’’ says Mr. Cooley, 
“the laws be otherwise unobjectionable, all that can 
be required in these cases is that they be general in 
their application to that class or locality to which they 
apply; and they are then public in character, and of 
their propriety and policy the Legislature must judge.’ 
Const. Lim. (3d ed.) 390; Jones v. Railroad Co., 16 
Iowa, 9, 10; Tredway v. Railway Co., 43 id. 528; 
Cairo & St. Louis R. Co. v. Warrington, 92 Ill. 162. 
Johnson v. Chicugo, Milwaukee & St. Paul Railway Co. 
Opinion by Vanderburgh, J. 

[Decided Oct. 12, 1882.] 


NEGLIGENCE—IN KINDLING FIRE ON ONE’S OWN 


LAND — CONTRIBUTORY NEGLIGENCE — TITLE TO DE- 
STROYED PROPERTY — CROPS RAISED AND GATHERED 
BY TRESPASSER.— (1) The servants of a railroad com- 
pany negligently kindled and guarded a fire on the 
company’s own land, whereby plaintiff's property near 
by was fired and destroyed. Held, that plaintiff could 


not be charged with contributory negligence in not 
foreseeing and guarding against the negligence of the 
company. (2) The property was in plaintiff's posses- 
sion. A part of it consisted of hay cut by plaintiff on 
land upon which he was a trespasser, and a part of it 
of wheat and oats which he had raised, cultivated and 
gathered on iand upon which he wasa trespasser. Held, 
that he could not recover from the company for the 
loss of the hay, but could for that of the wheat and 
oats. As to the hay, it is clear he was not the owner 
and could not recover; for all the cases hold that pro- 
duct of the soil which comes by nature or the act of 
God,—as trees and grass,— when severed by a wrong- 
doer, still belongs to the owner of the soil. The only 
difference in the cases is on the question, whether when 
suing the wrong-doer for converting the thing severed, 
the owner may recover the value at the time of the 
conversion, including the value which may have been 
added by act of the trespasser. This court has held 
that he may. Nesbitt v. St. Paul Lumber Co., 21 
Minn. 491. With respect to the wheat and oats, there 
is no more difficulty, for they were not natural pro- 
ducts of the soil, but came by the act and industry of 
the plaintiff. If he had not taken possession of and 
sowed the land they would not have existed. It was 
held in Tifford’s case, 11 Coke, 51, that upon re-entry 
by a disseizee the property in grain sowed and cut by 
the disseizor reverts in the disseizee. The same was 
held in Dyer, 31b, and again 173a. In Thomas v. Moody, 
11 Me. 139, the disseizee, upon being restored to pos- 
session of the land by legal process, converted grain 
raised and gathered by the disseizor and still on the 
land, and it was held the disseizor could not recover 
for the conversion. In such circumstances it was held 
in Simpkins v. Rogers, 15 Ill. 397, that the owner could 
recover for a conversion by the disseizor; and the 
same was held in Crotty v. Collins, 18 Ill. 567. On the 
other band, it was decided in Brothers v. Hurdle, 10 


Ind. 490, that though crops attached to the land when . 





the owner is put in possession passed to him, he 
cannot maintain trover for those gathered by the tres- 
passer while in possession, but that his remedy is dam- 
ages by way of mesne profits. And in Demott y. 
Hagerman,8 Cow. 220, it was held that the owner could 
not maintain replevin for crops sowed by him and cut 
by a trespasser, but that his remedy was in trespass 
quare clausum. It seems more consistent with princi- 
ple and justice, even where the controversy is between 
the owner and wrong-doer, and whether the entry by 
the latter amounts to a disseizin or a mere trespass, 
that with respect to crops sowed and gathered by the 
wrong-doer which are the result wholly of his act, the 
sole remedy of the owner should be in damages done to, 
and for withholding possession of the land,and that the 
right to follow the thing severed should be confined to 
those things which were upon the land at the time of 
the wrongful entry, or which would have existed with- 
out the act of the trespasser. Lindsay v. Winona & 
St. Peter Railway Co. Opinion by Gilfillan, J. 
[Decided Aug. 30, 1882.] 


SURETYSHIP — OFFICIAL BOND — OFFICER HOLDING 
OVER TERM — STATUTORY CONSTRUCTION.— The Min- 
nesota statutes provide thus: ‘In each county there 
shall be elected a county treasurer, whose term of office 
shall commence on the first day of March next suc- 
ceeding his electiou, and continue for two years, and 
until a successor is elected and qualified.’ They also 
provide that the county treasurer shall file an oath and 
bond, and if he shall not do so before the fifteenth 
of January succeeding his election, it shall be deemed 
a refusal to serve; that in case of a vacancy by death, 
resignation or otherwise in the office of treasurer, the 
county commissioners shall appoint a treasurer, and 
that every office shall become vacant among other 
things from the refusal or neglect of the incumbent to 
give or renew his official bond. R. was elected county 
treasurer for a term commencing March 1, 1878, and in 
1879, was again elected for a term commencing March 
1, 1880. For the first term he gave a bond but did not 
renew it for the next one. Held, that R. could not 
remain in office after the commencement of the second 
term so as to make the sureties on his bond liable for 
his acts for a longer time than was necessary to enable 
county commissioners to fill the office by appointment. 
Statutes like that referred to, fixing a definite period 
as the term of an office, with an alternative clause 
added providing for an extension of the incumbency 
until a successor should be elected and qualified, have 
been generally considered as establishing, as the proper 
term of an office, the period specifically named. The 
provisions for a contingent holding over that time is 
a precautionary one, to prevent a possible vacancy or 
lapse in the office, and is not intended to create an 
unlimited term or to indefinitely extend the prescribed 
term. Welch v. Seymour, 28 Conn. 387; Mayor of 
Rahway v. Crowell, 40 N. J. 207; Mayor of Wilming- 
ton v. Horn, 2 How. 190; Dover v. Twombly, 42 N. H. 
59; State Treasurer v. Mann, 34 Vt. 371; County of Wa. 
pello v. Bigham, 10 Iowa, 39; Bigelow v. Bridge, 8 
Mass. 275; Chelmsford Co. v. Demorest, 7 Gray, 1; 
Mutual Loan & Building Ass’n v. Price, 16 Fla. 204. 
See also Harris v. Babbitt, 4 Dill. 185. Commissioners 
of Scott County v. Ring. Opinion by Dickinson, J. 
[Decided Auz. 28, 1882.] 


——— 


KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1882.* 


CONFLICT OF LAW — FOREIGN JUDGMENT — JURIS- 
DICTION — STATUTE OF LIMITATION. On July 19, 1881, 
an action was commenced in the District Court of 





* Appearing in 28 Kansas Reports. 
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Johnson county, Kansas, against K., on a certified 
transcript of certain proceedings had in the court of 
common pleas of Bedford County, Pennsylvania, 
which transcript, it is claimed, shows tbat a judgment 
was rendered in said common pleas court against K. 
on May 26, 1864, and that such judgment was revived 
on November 8, 1867, and again on February 26, 1877. 
These revivals however were had without any actual 
or personal notice to the defendant; and at the time 
of such revivals the defendant was not within the 
jurisdiction of the State of Pennsylvania, but within 
the territorial jurisdiction of the State of Kansas, and 
was a bona fide resident thereof. The defendant set 
up as a defense, that the plaintiff's cause of agtion, if 
he ever had any, was barred by the five-years statute 
of limitations of Kansas. On the trial it was shown 
that the defendant became a bona fide resident of 
Kansas on November 1, 1865, and that he has contin. 
uously resided in the State of Kansas ever since, and 
has never since been within the State of Pennsylvania. 
Held, that the revivals of said judgment were merely 
ex parte proceedings, and for the purpose of enforcing 
them beyond the jurisdiction of the State of Pennsyl- 
vania, are absolute nullities; and further held, that the 
plaintiff's supposed cause of action is barred by the 
five-years statute of limitations. See Litowich v. Lito- 
wich, 19 Kans. 451; Mastin v. Gray, id. 461; Ferguson 
y. Crawford, 70 N. Y. 253. Kuy v. Walter. Opinion 
by Valentine, J. 


FRAUD— IN PROCURING DEED DOES NOT AFFECT 
INNOCENT PURCHASER FROM FRAUDULENT GRANTEE, 
—Where a person holds the position of a bona fide 
purchaser of real estate for a valuable consideration 
without notice of the original owner's equities, he will 
not be deprived of his title by proof of fraud practiced 
by. his grantee upon the person executing to such 
grantee the conveyance thereof. Where a person who 
is the owner of andin the actual possession of real 
estate desires to convey it to her mother, and employs 
an attorney at law to prepare a deed therefor, and after 
the deed is drafted by him, she examines and finds it 
written out in accordance with her directions,and then, 
at the attorney’s request, accompanies him to the office 
of a notary public to execute it, and at the office the 
attorney without her knowledge fraudulently produces 
in the place of the deed already examined, another 
deed containing his own name as the grantee therein, 
and the owner supposing the deed so produced to be 
the identical one which she had previously looked 
over without examination of its contents, affixes her 
signature thereto in the presence of the notary and 
acknowledges its execution, and then delivers it to the 
attorney to be deposited by him for record, and the 
deed is filed by him for record in the office of the 
register of deeds of the proper county, and thereafter 
the attorney conveys the premises to innocent persons 
for value, the owner of the premises so executing the 
deed is estopped from denying its validity, so as to 
affect the rights of the subsequent bona fide grantees. 
See Everts v. Agnes, 4 Wis. 343, and 6 id. 453; Andrews 
v. Thayer, 30 id. 228; Fisher v. Beckwith, 30 id. 55; 
Burton v. Boyd, 7 Kans. 81; Ayres v. Probasco, 14 id. 
196; Somes v. Brewer, 2 Pick. 184; Jordan v. McNeil, 
2% Kans. 459; Chapman v. Rose, 56 N. Y. 187; In re 
Payson, 23 Kans. 757; Bloomer v. Henderson, 8 Mich. 
405; Burson v. Huntingdon, 21 id. 415; Douglas v- 
Matting, 29 Iowa, 498; Putnam v. Sullivan, 3 Mass. 45; 
Bishop Contr., § 169; Cook v. Moore, 39 Tex. 255; 
Deputy v. Stapleford, 19 Cal. 302. McNeil v. Jordan. 
Opinion by Horton, C. J. 


PRACTICE —UNUSUAL PROCEEDING—HOLDING COURT 
ALL NIGHT.— It is an unusual and unjust proceeding 
anda great abuse of discretion, for a justice of the 
peace, without special circumstances existing therefor, 








to proceed with the trial of an action during all the 
night, against the objection and protest of one of the 
parties litigant. McGowen vy. Campbell. Opinion by 
Horton, C. J. 


WILL — JOINT BY HUSBAND AND WIFE OF PROPERTY 
OF HUSBAND.— Where the husband and wife join in 
the execution of what is in form a joint will, but which 
only disposes of property of which the husband is the 
sole owner, and the husband thereafter dies sole seized 
thereof, such instrument is the several will of the hus- 
band; the joinder of the wife has no effect upon the 
legal and disposing power of the husband, and all her 
declarations and acts are to be rejected as surplusage. 
Walker v. Walker, 14 Ohio St. 157. Allenv. Allen. 
Opinion by Horton, C. J. 


————_>——_——_. 


RECENT ENGLISH DECISIONS. 


ATTORNEY — AUTHORITY AND LIMIT OF.— The au- 
thority of a solicitor in an action does not extend to 
putting in a fraudulent defense. If a solicitor, having 
authority to defend an action, deliver a fraudulent 
defense (without the knowledge of his client) contain- 
ing admissions on which the plaintiff obtains judgment, 
the court will, on proof of the fraud (although the 
plaintiff was no party to it), set aside the judgment, 
and give leave to the client to withdraw the fraudulent 
defense, deliver a fresh defense, and adduce evidence 
in support of his case. Ct. of App., May 15, 1882. 
Williams v. Preston. Opinion by Lord Coleridge, C. J. 
(47 L. T. Rep., N. 8. 265.) 


CHATTEL MORTGAGE — ON CROPS GROWING AND TO 
BE GROWN.— By bill of sale the grantor assigned to the 
grantee (inter alia) the “ growing crops” then in and 
about certain specified premises, and also (inter alia) 
the “growing crops’’ which at any time thereafter 
should be in or about the same or any other premises 
of the grantor during the continuance of the security. 
Held, that the assignment was sufficient to pass the 
property in the future growing crops on their coming 
into existence, and to entitle the grantee to maintain 
an action at law for their recovery, or for damages for 
their conversion. Lazarus v. Andrade, 43 L. T. Rep., 
N. 8S. 30; Holroyd v. Marshall, 3 id. 527; Collyer v. 
Isaacs, 45 id. 567. The case of Belding v. Reed, 3 H. 
L. Cas. 955, distinguished. Q. B. Div., July 8, 1882. 
Clements v. Matthews. Opinion by Lopes, J. (47 L. T. 
Rep., N. S. 251.) 


EASEMENT — OF LIGHT — BUILDINGS BUILT ON PLAN 
KNOWN TO GRANTOR — IMPLIED NOTICE.— J., a draper 
and outfitter in a large way of business at L., having 
acquired a large space of ground held from the corpor- 
ation of L., the buildings on which were afterward 
destroyed by fire, obtained from the corporation fresh 
leases of the land, containing stipulations for the erec- 
tion upon it of buildings to be erected according to 
plans approved by the corporation. These buildings 
consisted of seven blocks, which were separated by 
fireproof walls, but which communicated with one 
another. Two of these blocks were mortgaged, before 
the building had gone far, to secure 35,0001. J. having 
failed, the mortgagee foreclosed, and let the blocks to 
the plaintiff, who occupied them as a hotel. Several 
rooms in this block derived their light entirely from 
an adjoining block—which had become vested in 
the defendant by another mortgage from J., prior 
to the mortgage under which the plaintiff derived 
title, and which was occupied by the defendant as 
business premises — by means of windows in the 
separating wall. The defendant having blocked 
up these windows, the plaintiff brought an action for 
an injunction to restrain him from interfering with 
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his easement. The defendant claimed, on the authority 
of Wheeldon v. Burrows, 39 L. T. Rep., N.S. 558; 41 id. 
827; 12 Ch. Div. 31, the right to block up the windows. 
Held,that the priuciple of that case did not apply,on the 
ground that the different buildings formed part of one 
common scheme, and that the mortgagee under whom 
the defendant derived title must be held to have had 
notice of the plans, as they had been approved by the 
corporation and his own surveyor previously to his 
mortgage, and a recital to that effect was contained in 
the mortgage; also because the defendant’s predeces- 
sor, having stood by while the plaintiff's building was 
in course of erection, could not afterward block up his 
lights, so as to necessitate his effecting great structural 
alterations to obtain light elsewhere. Ch. Div., June 
28, 1882. Russell v. Watts. Opinion by Bacon, V. C. 
(47 L. T. R., N. S. 245.) 


INSURANCE— MARINE POLICY—VALUATION OF—DIS- 
TRIBUTION OF ALABAMA CLAIM MONEY — LIABILITY 
OF INSURED LOSER SHARING IN MONEY.—The valuation 
in a valued policy of insurance, while couclusive as 
between the parties for all purposes of the contract, is 
not conclusive for other purposes collateral to the 
contract. The respondents were the owners of a cargo 
shipped on board a United States merchant ship which 
was destroyed by the Confederate States cruiser Ala- 
bama. The appellant was an underwriter of a valued 
policy of insurance on the cargo, including war risks, 
and paid the respondents the valued amount as for an 
actual total loss. An act of Congress was afterward 
passed in the United States for the distribution of a 
compensation fund among persons who had suffered 
damage from the Alabama. The act provided that no 
claim should be allowed for which compensation had 
been received from any insurer, but that if such com- 


pensation were not equal to the amount of the loss 
actually suffered,the difference might be awarded; and 
(sec. 12), that no claim should be allowed by or on behalf 


of any insurer. The amount of the respondents’ loss 
was greater than the valuation in the policy, and they 
received the difference from the fund under the act. 
Held (affirming the judgment of the court below), that 
the amount so paid was afree gift which the under- 
writers were not entitled to recover from the assured, 
though they had paid as for an actual total loss. Au- 
thorities commeuted upon: Blaauwpot v. De Costa, 1 
Eden, 130; Randal v. Cockran, 1 Ves. Sr. 98; Goodsall 
v. Boldero, 9 East, 72; Dalby v. India & Land Ius. Co., 
15 C. B. 365. House of Lords, July 11, 1882. Burnand 
v. Rodocanochi. Opinions by Lord Ch. Selborne and 
Lords Blackburn, Watson and Fitzgerald. (47 L. T. 
Rep., N. 8. 277.) 


PARTNERSHIP — CHANGE OF PARTNERS — LIABILITY 
OF RETIRING PARTNER TO CREDITORS OF FIRM— 
NOVATION.— The appellant and R. carried on business 
in partnership under the style of “‘R. & Co.” The 
partnership was dissolved by consent, and B. became 
partner with R., the style of the firm being unchanged. 
After the appellant had retired from the firm, but 
before notice of his retirement had been given to the 
respondent (with whom the firm had had previous 
dealings), “ R. & Co.” ordered goods from the respon- 
dent, which he supplied to them. After he had notice 
of the change in the partnership he made no alteration 
in his books, but kept a continuous account against 
“R. & Co.,” and took acheck from the new firm in 
payment of his whole account. The check was dishon- 
ored, and he then commenced proceedings against R, 
and B., and upon their going into liquidation brought 
in a proof against them for his whole debt. He after- 
ward commenced an action against the appellant in 
respect of the goods supplied before he had notice of 
the change iu the firm. Held (reversing the judgment 





of the court below), that it was not a case of novation, 
and that there was no joint liability of R., B., and the 
appellant, but that the respondent had the option of 
holding either the old or the new firm liable, and that 
his conduct showed an election to take new firm as his 
debtors, and to abandon his claim against the appellant. 
House of Lords, June 13, 1882. Scarf v. Jardine. Opin- 
ion by Lord Ch. Selborne. (47 L. T. Rep., N. S. 258.) 


PRACTICE — INSPECTION OF DOCUMENTS.— Where a 
party to a suit is entitled to inspection of documents 
from the other side he is also entitled to make copies. 
The distinction drawn in this respect in Lockett v. 
Cary, 10 Jur. N.S. 144, disapproved. Ch. Div., July 
14, 1882. , Pratt v. Pratt. Opinion by Bacon, V. C. (47 
L. T. Rep., N. S. 249.) 


—_—__>-___—__ 
INSURANCE LAW. 


FIRE POLICY — ASSIGNMENT DOES NOT AVOID EQUI- 
TIES.— When a policy of insurance has been assigned, 
the assignment approved and policy confirmed, in an 
action in the name of the assignee against the company 
for loss, it can make the same defenses that it could if 
the suit had been brought by the assured. In Shearman 
y. Niagara Fire Ins. Co., 46 N. Y. 526, it was held that 
the consent to the assigument of a policy was equivalent 
to an agreement to be liable to the assignee upon the 
policy as a subsisting, operative contract; and in Tillou 
vy. Kingston Mutual Ins. Co., 1 Seld. 405, that no act of 
the insured after an assignment of the policy with the 
assent of the insurer shall impair the rights of the 
assignee. The new contract relations that are created 
by the approval of an assignment of a policy are for 
the protection of the assignee, and to secure to him all 
the rights acquired by the assignment at the time of 
its approval. Vermont Sup. Ct., February Term, 1882. 
Reed v. Windsor County Mutual Fire Insurance Co. 
Opinion by Royce, J. (54 Vt. 413). 


FIRE POLICY — COMPANY MAY NOT ALTER CONTRACT 
SO AS TO CREATE FORFEITURE.— There is nothing in 
the recognized law of insurance which would authorize 
an insurance company to so change an existing policy 
as to create a forfeiture on account of vacancy of the 
building insured. Leaving property vacant is not such 
a change of risk as would without express agreement 
avoid the policy. New by-laws adopted by the com- 
pany cannot be allowed to destroy express contracts, 
and a contract once made with a member of a mutual 
company cannot differ in its essence from one made 
with any one else. Residence Fire Ins. Co. v. Hana- 
wold, 37 Mich. 103. If the contract was valid when 
made, there was no power in the corporation to avoid 
its own agreement by one means any more than by 
another. Existing by-laws are in such cases of mutual 
insurance very properly regarded as entering into the 
contract and binding the members, and open therefore 
toinquiry. But a contract once made with a member 
cannot differ in its essence from one made with any 
one else, and he cannot without his consent be brought 
into changed responsibilities, which import new terms 
into the agreement itself. Whatever force new by- 
laws may possibly have in regard to other matters, 
they cannot be allowed to destroy express contracts. 
This principle has been repeatedly recoguized as applied 
not only to by laws, but to other action of a similar 
character. See May, Ins., § 552 et seg. ; Insurance Co. 
v. Connor, 17 Penn. St. 136; New England Mut. Ins. 
Co. v. Henry, 45 N. H. 290; Hamilton Mut. Ins. Co. 
v. Hobart, 2 Gray, 543; New England Mut. Ins. Co. 
v. Butler, 34 Me. 451; Revere v. Boston Copper Co., 15 
Pick. 363; American Bank,y. Baker, 4 Metc. 176. Mich- 
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igan Sup. Ct., June 21, 1882. Becker v. Farmers’ Mutual 
Insurance Co. Opinion by Campbell, J. 


FIRE POLICY — FORFEITURE BY OTHER INSURANCE 
— WAIVER — AGENCY — NOTICE -- ESTOPPEL.— (1) A 
condition annexed to and made part of a policy of in- 
surance, provided that in case the insured should effect 
other insurance on the property, and should not, within 
ten days, give notice thereof to the company insuring, 
and “ have the same indorsed on this instrument or 
otherwise acknowledged by them in writing,” the pol- 
icy should cease and be of no further effect. By other 
conditions, power was reserved to the company to 
terminate the risk for certain reasons, but not for ex- 
cessive insurance. Held, that the act of the company 
in indorsing or acknowledging the additional insurance 
included approval thereof, and the company might 
refuse to indorse or acknowledge. (2) An agent of a 
company issuing a policy with such a condition was 
authorized to receive notice of additional insurance; 
to transmit to the company any policy delivered to him 
for the action of the company under the condition; 
and to return the policy to the insured when received 
from the company. Held, that what such an agent 
said and did, in the course of such communication be- 
tween the company and the insured, would bind the 
company. (3) When one insured under such a policy 
gave notice of subsequent insurance to such an agent, 
and delivered to him the policy for transmission to the 
company, and the agent afterward returned the policy 
asserting that it was all right, and the insured acted 
upon the assertion and treated the policy as still in 
force, to the knowledge of the company, held, that 
the company is estopped from contesting the perform- 
ance of the condition, although no indorsement was 
made on the policy, and no acknowledgment in writing 
was produced. (4) If the company issuing such a policy 
is a mutual one, of which each person insured is a 
member, and the by-laws of the company require such 
a condition in all its policies, and prohibit the altera- 
tion of the by-laws, except by a vote of the direct- 
ors, the insured is not thereby debarred from claiming 
anestoppel, arising out of the conduct of officers or 
authorized agents of the company, against contesting 
by the company the performance of such a condition. 
Authorities referred to: Fire Ins. Co. v. Building 
Assoc., 14 Vroom, 652; Potter v. Ontario Ins. Co., 5 
Hill, 147; Horwitz v. Equitable Ins. Co., 40 Mo. 557; 
Planters’ Mut. Ins. Co. v. Lyon, 38 Texas, 253; Hadley 
v. New Hampshire Ins. Co., 55 N. H. 110; Mentz v. 
Lancaster Ins. Co., 79 Penn. St. 475; Pechner v. Phoenix 
Ins. Co., 65 N.Y. 195; Pitney v. Glen Falls Ins. Co., 
65 id. 6; State Ins. Co. v. Maackens, 9 Vroom, 564; 
Belleville Ins. Co. v. Van Winkle, 1 Beas. 333; Mitchell 
v. Lycoming Ins. Co., 51 Penn. St. 402; Hale v. Me- 
chanics Ins. Co.,6 Gray, 169; Brewer v. Chelsea Ins. 
Co., 14 id. 203; Catoir v. America Ins., 4 Vroom, 487; 
Viele v. Germania Ins. Co., 26 Iowa, 9; Keenan v. 
Missouri Ins. Co., 12 id. 126; Keenan v. Dubuque lus, 
Co., 13 id. 375. New Jersey Sup. Ct., June Term, 1882. 
Redstrake v. Cumberland Mutual Fire Insurance Co. 
Opinion by Magie, J. (15 Vroom, 294.) 


LIFE POLICY—SPECIFIC PERFORMANCE OF CONTRACT 
TO DELIVER.—Equity has jurisdiction to enforce the 
performance of a contract to deliver a policy of insur- 
ance, and having taken jurisdiction for that purpose, 
will,in case there has been a loss or death, retain it for 
the purpose of decreeing payment of the policy. A 
contract to issue a plain life insurance policy upon the 
life of the applicant for $15,000, payable to his wife, 
according to the form in use by the company, is suffi- 
ciently certain to be enforced; and if there is any ex- 
trinsic reason why it should not be enforced, as that it 
was procured by fraud or falsehood, it must be set up 





asadefense. Perkins v. Washington Ins. Co., 4 Cow. 
645; Carpenter v. Insurance Co., 4 Sandf. Ch. 408; 
Brugger v. Insurance Co., 5 Sawy. 904. U.S. Cire. Ct., 
Oregon, July 19, 1882. Hebert v. Mutual Life Insurance 
Co. Opinion by Deady, D. J. (12 Fed. Rep. 807.) 


FIRE POLICY — CONDITION AGAINST OTHER INSU- 
RANCE COVERS SUBSEQUENT INSURANCE.— A condi- 
tion annexed to and made part of a policy of fire insu- 
rance, which provides that “all and every person 
insuring in this company must give notice of any 
insurance effected in their behalf on said property, in 
which case each office shall be liable to the payment 
only of a ratable proportion of any loss or damage 
which may be sustained,” etc., is not restricted to 
other insurance effected prior to the execution and de- 
livery of the policy in question. It is applicable to all 
other insurances, whether effected before or after the 
policy in question. The rule to be applied in the con- 
struction of such a condition is well settled. Stipula- 
tions of this sort are restrictions on the right of redress 
of the insured against the insurer upon the contract. 
As such, they impose a burden on the insured for the 
insurer’s benefit, and must therefore be strictly con- 
strued. State Ins. Co. v. Maackens, 9 Vroom, 564. 
Such conditions, besides, are prepared by the insurers 
for their protection, and ought to be set forth in lan- 
guage so clear that the insured will not be misled as to 
the burden imposed on him. Wood on Ins.140. As 
Lord St. Leonards said, in Anderson v. Fitzgerald, 4 
H. L. Cas. 484, in respect to such a condition: “ It is 
of course prepared by the company, and if therefore 
there should be any ambiguity in it, must be taken 
according to law, more strongly against the person 
who prepared it.””. In Chandler v. St. Paul Ins. Co., 
21 Minn. 85, it was held that for any ambiguity in the 
terms of such a contract the company was respon- 
sible, and could not complain if any doubt as to its 
meaning is resolved in favor of the insured. But such 
a rule cannot apply unless the condition, when strictly 
construed, is in fact ambiguous, and at least fairly 
susceptible of the meaning the insured has attributed 
to it. It could not be pretended that the rule would 
operate to compel a forced construction of such a con- 
dition for the benefit of the insured, which would 
deprive the insurers of a protection fairly included 
within the terms of the contract. New Jersey Sup. 
Ct., February Term, 1882. Warwick v. Monmouth 
County Mutual Fire Insurance Co. Opinion by Magie, 
J. (15 Vroom, 83.) 

——_>—_——__ 


CORRESPONDENCE. 


PUBLISHING OPINIONS TWICE. 


Editor of the Albany Law Journal: 

You are not a sinner, above all others, in the matter 
of publishing ‘‘every minute” the same opinion of 
some learned court. In the current (14th) volume of 
“The Reporter,” you will find in full on p. 118, and 
again on p. 693, the opinion of the Court of Chancery 
of New Jersey in Hesketh v. Murphy. ‘‘ The Reporter” 
seems to discriminate a little against the Supreme 
Court of Connecticut, perhapsin not publishing twice, 
encoring, the opinion of that court in Hughes v. Daly, 
which is given on p. 55 of the volume above referred to. 
The New Jersey court holds that a bequest to “‘the 
most deserving poor’’ of Patterson is a valid bequest, 
and that the court would, if necessary, appoint a trus- 
tee to distribute the cash. The Connecticut court, on 
the other hand, holds that a bequest to ‘‘ the most de- 
serving poor ’’ of New Britain is void for uncertainty. 
The uncertainty of the bequest can’t be greater, I 
fancy, than the uncertainty of the law—‘ glorious 
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uncertainty,”’ now, as in the days of divine William. 
Perhaps ‘‘the most deserving poor” of New Britain 
would do well to move down to Patterson. 
Yours respectfully, 
** 
HARTFORD, Conn., Dec. 27, 1882. 


——$—$—¢———_—— 


NEW BOOKS AND NEW EDITIONS. 


BURRILL ON ASSIGNMENTS. 


A Treatise on the Law and Practice of Voluntary Assign- 
ments for the benefit of creditors ; adapted to the laws of 
the various States. With an appendix of Forms. By 
Alexander M. Burrill. Third edition, revised and om 
larged . op. Fourth edition, by Geo: 
Sterling? » Yor. aker, Voorhis & oo”, 1882. Pp. 
xlvi, 825. 

This work has long been recognized as the most ex- 
cellent on the subject of which it treats. It has been 
universally cited by judges. The editor seems to have 
brought it abreast with the times, and thus to have 
increased its usefulness. It may safely be pronounced 
indispensable to every practitioner. The book is well 
printed. 


Van SANTVOORD’s LIVES OF THE CHIEF JUSTICES. 

Sketches of the Lives, Times and Judicial Services of the Chief 
Justices of the Supreme Court of the United States. By 
George Van Santvoord. Second edition,edited by William 
M, Scott, of the Albany Bar. Albany, N. Y.: W. C. Little 
&Co. Pp. 740. 

The author of this work was one of the most brilliant 
lawyers and one of the most elegant scholars who has 
adorned our bar. Cut off by accident in the prime of 
life, he has left worthy monuments of his various 
abilities, in his work on Pleading and the present vol- 
ume. The present work is well known to our profes- 
sion and to the public. It is engaging in style, candid 
in spirit, and generally judicious in conclusions and re- 
flections. Mr. Scott has completed the life of Taney, 
who died since Mr. Van Santvoord wrote, and added 
sketches of Chase and Waite who subsequently came 
on the bench, and he has done his work very well 
indeed. The book is handsomely printed. 

SUTHERLAND ON DAMAGES. 

A Treatise on the Law of Damages, embracing an element- 
ary exposition of the law, and also its application to par- 
ticular subjects of contract and tort. By J. G. Sutherland. 
Vols. 1 and 2. Chicago: Callahan & Co., 1882. Pp. 
Ixxxvii, 885; lix. 661. 

Our remark in regard to apparent superfluousness, 
made above upon Dr. Wharton’s book, may be re- 
peated in regard to this, without any of the favorable 
presumption arising from an author’s celebrity. 
Within two years we have had new editions of the 
great works of Mayne and Sedgwick, the former with 
notes by Mr. Wood. It seems difficult to believe that 
these can be superseded for many years, or that any 
author writing at present can hope to be more striking 
in treatment or fuller in citation. It is not quite fair 
to an author to issue or criticize his book in an incom- 
plete form, and Mr. Sutherland promises another vol- 
ume. He therefore does not imitate or at all events 
does not succeed in following Dr. Wharton’s example 
ofu 1 conci on a great but familiar subject. 
So far as we can judge of this work in its incomplete 
state, we must say that it is characterized by excellent 
arrangement, by copious and judicious citations, and 
by aclear style. We are inclined to believe that so far 
as accessibility of the matter is concerned it has no 
superior. The volumes are well printed. 











COURT OF APPEALS DECISIONS. 


HE following decisions were handed down. Tues- 


day, January 16, 1883: 


Judgment affirmed with costs— Homer v. Everett, 
Brooks v. Harrison, Bowne v. Bowne, Robins v. Ack- 
erly, Bank of British North America v. Merchants 
National Bank of New York, Frank v. Lanier.— 
Judgment affirmed— Bork v. The People-—Judgment 
reversed, new trial granted, costs to abide event— 
Coates v. First National Bank of Emporia, Bank of 
Oswego v. Doyle, Urquhart v. City of Ogdensburg.— 
Judgment affirmed and judgment absolute ordered on 
the stipulation, with costs— Payne v. Freer.—— Judg- 
ment reversed and new trial granted, unless plaintiff 
stipulates to reduce judgment to an amount equal to 
$19,000, with interest from November 10, 1874, to the 
date of verdict, and costs in the court below, in which 
case the judgment so modified is affirmed, 
without costs to either party in this court— 
Corn Eachange Bank v. Nassau Bank.—— Orders 
of General and Special Terms reversed and 
application denied, with costs to be paid by the de- 
fendant, Lewis--In re Syracuse, Chenango & New York 
Railroad Company v. Lewis. Appeal dismissed by 
consent — Cole v. Knickerbocker Life Insurance Com- 
pany.— Order affirmed—In re Attorney-General v. 
The North American Life Insurance Company.— Or- 
der of General Term reversed and that of Special Term 
affirmed, with costs—JIn re Blodgett, to vacate.— 
Order affirmed, with costs— Ruger v. Belden.—— Re- 
argument ordered — Vogel v. The Mayor & ors. of New 
York.— Motion for reargument denied, with $10 
costs — McIntyre, etc. —— Motion for reargument de- 
nied — Commonwealth Life Insurace Company v. Bow- 
man. 


NOTES. 


THE American Law Register for December has an 

article on Receivers for Cotenants, by James P. 
Oliver, and the following casesin full: London and 
County Bank v. Groome (Eng.), on laches in presenting 
checks for payment, with note by Edmund H. Ben- 
nett; Flagg v. Manhattan R. Co. (U. S. Cire.), on 
guaranty by corporation of dividends on stock of 
another, with note by Morton P. Henry; Auerbach v. 
N, Y. Cent., etc., R. Co. (N. Y.), on rights of passenger 
on railway ticket to be used before a day certain, with 
note by Henry Wade Rogers; Sanborn v. Royce (Mass.), 
on levy on partnership chattels for private debt of one 
partner, with note by M. D. Ewell.—tThe current 
number of the Southern Law Review contains the fol- 
lowing leading articles: Province of the judge in a 
criminal trial, by Samuel Maxwell; National common 
law, by Percy Werner; Wrongful dismissal of servants 
—their duty—action—defense—evidence, by W. W. 
Thornton; Decisions of the Federal courts on ques- 
tions of State law, by William M. Meigs.—The 54th 
volume of Vermont Reports, by Edwin F. Palmer, 
comes down to March, 1882. The reporter’s work is 
well done, and many of the cases areinteresting. We 
have particularly called attention to a number of them. 
—tThe reprint of Post’s (Michigan) Reports, anno- 
tated by John L. Stoddard, is going on, the 4th volume 
(26 Mich.) being now issued. We have before spoken 
of the admirable character of the publication. The 
present volume is in every way equal to the preceding. 
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The Albany Law Journal. 


ALBANY, JANUARY 27, 1888. 


CURRENT TOPICS. 


CORRESPONDENT in another column very 
temperately takes us to task for doubting a 
recent assertion to the effect that ‘‘the southern 
people are not in the habit of going armed.” He 
accuses us Of bias against the south, of assuming 
superiority, denies the implication in question, 
doubts our knowledge upon the subject, and de- 
nominates the matter ‘‘ politics.” We have no par- 
ticular bias against the south. It has been and still 
is too much the childish habit of the southern peo- 
ple to accuse the northern people of assuming su- 
periority over them, whereas the northern people 
have always thought the southern people assumed 
superiority over them. We have no more bias 
against the south than against the northern mining 
territories or any other northern locality where hu- 
man life is less safe than in the older northern com- 
munities. Nor do we consider the matter political, 
It is purely a question of the observance of law, the 
administration of criminal justice, and the compara. 
tive safety of human life in different communities, 
If a northern governor had pardoned a Cox, our 
correspondent would have found our voice raised 











against him just the same. Sé much for bias, supe- 


riority, and politics. Now as to our means of 
knowledge and the fact in question. Let us see 
what we said. We said: ‘‘We observe that The 
Nation has a southern correspondent who asserts 
that it is not the habit of the southern people to go 
armed. This will be news to northern people, and 
to the surviving relatives of many southern people 
who have been murdered. We know it is the habit 
of a great number of northern people to go armed, 
and judging from results we infer that the habit 
prevails to a great extent in the south.” It will be 
observed that we predicated our knowledge solely 
on the results, and that we did not spare the north- 
ern people from similar blame. We were trying to 
account for the prevalence of homicide in the south, 
unquestionably greater than in the north among the 
better classes, by naturally attributing it to the 
habit of going armed. In denying the habit we 
think our correspondent does not improve the case 
for our southern countrymen. It is certainly much 
less heinous for a man to pull out a pistol and shoot 
another in the heat of passion, than not being armed 
to go and get arms, and kill his enemy after ‘‘ cool- 
ing time.” We do not think so badly of our south- 
ern brethren as our correspondent unconsciously 
would have us do. We do not believe there is any 
such peculiarly murderous spirit among them, 
Speaking of the better classes in both communities, 
we merely believe that the southerner has hotter 
blood than the northerner, and being provoked is 
more apt to resort to means at hand for venting his 
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passion. As to the fact of going armed, of course 
we have no personal knowledge; we can judge only 
by the results, But a significant bit of statistics 
comes to us, through Ze Nation, from the report of 
the anditor-general of Alabama, showing that the 
total valuation of mechanical and agricultural im- 
plements in that State, above the exemption of $25 
for every family, is about $50,000 less than that 
of the guns, pistols, and dirks! The incident nar- 
rated by our correspondent may possibly only prove 
that southern gentlemen on coming north deem it 
unnecessary to bring their pistols. Meantime The 
Nation is publishing many letters from southerners, 
corroborating its statements and approving its sen- 
timents. 


An acute correspondent writes us: ‘‘ Will you 
not favor us with a full report of Clapp v. Boston, 
noted in your last number, p. 38? My interest in 
jt is indeed rather scientific than professional, be- 
cause I am burning with longing to know how to 
‘erect a well.’ And in such case does the truth, 
which is at the bottom of it, ‘go up’ with it?” 
But has not our correspondent heard of petroleum 
wells that have ‘‘ gone up?” 


The reversal by the General Term of the Supreme 
Court of the First Department of Justice Haight’s 
dismissal of the mandamus proceedings instituted 
by the attorney-general on behalf of the people to 
compel certain railway companies to forward freight 
with diligence, confirms the opinion that we ex- 
pressed on the subject while it was pending below. 
Presiding Judge Davis writes the opinion, and ad- 
mirably expresses the gist of the matter as follows: 
‘*We cannot bring our minds to entertain a doubt 
that a railway company is compellable by mandamus 
to exercise its duties as a carrier of freight and pas- 
sengers, and that the power so to compel it rests on 
the ground that that duty is a public trust, which 
having been conferred by the State and accepted by 
the company, may be enforced for the public benefit. 
It is said the State is not injured and has no interest 
in the question whether or not the company performs 
the duty. The State may suffer no direct injury, 
but that is no test of the power or duty of the State 
jn the matter. The sovereignty of the State is in- 
jured whenever any public function vested by it in 
any person for the public good is not_used or is mis- 
used, and it is not bound to inquire whether some 
individual citizen has not received some special in- 
jury for which he may recover damages in a private 
suit. Such an injury wounds the sovereignty of the 
State. The State in such a case as this has no other 
adequate remedy, for the remedy of dissolving the 
corporation is not adequate. The fact that private 
persons may have private remedies for the damages 
they have sustained by the neglect of the company 
to perform its duty does not preclude the State 
from its remedy by mandamus. The courts may ex- 
ercise their discretion as to granting a mandamus to 
compel a railway corporation to perform its duty as 
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a common carrier, but the right to grant a man- 
damus is not to be doubted. Where the injury sus- 
tained by an individual is of such a nature as not to 
affect the public generally, the courts have refused 
to grant a mandamus.” Of course this question will 
go to the Court of Appeals, but until that court 
shall declare the contrary we shall believe that the 
State which creates corporations for public purposes, 
and may regulate them, and nnmake them in certain 
contingencies, may also compel them to perform the 
duties for which they were created, although the 
particular individuals of the public who are ag- 
grieved by the refusal may alsc have a particular 
and individual remedy in damages. 


The recommendation of the senate judiciary com- 
mittee, that the Penal Code should be amended so 
as to authorize the local authorities of towns, vil- 
lages and cities to judge as to what kinds of busi- 
ness should be permitted on Sunday, strikes us as very 
unwise. It would be very unjust to submit the ob- 
servance of Sunday to ‘local option.” A rum- 
drinking community might prefer every facility for 
getting drunk on Sunday, but it would be hard on 
the few just men in Sodom. Besides, we have a 
suspicion that it would be unconstitutional, for ex- 
ample, to allow beer-selling and to prohibit book- 
selling on Sunday. If the local option is to regu- 
late as to business, why not as to sports? On this 
principle a prize-fighting, a horse-racing, or a cock- 
fighting community, ought to be allowed their par- 
ticular favorite amusement on the Lord’s day. As 
to business, communities would differ; some would 
allow one business, and others another, and so all 
over the State we should find a different kind of 
observance, and this in itself would be unconstitu- 
tional as giving unequal privileges among the same 
class of tradesmen. In short, the scheme seems to 
us a mere sop thrown to Cerberus. We hope the 
bill will be unceremoniously dismissed. If it should 
chance to pass, the Governor would probably veto 
it, for we believe him to be a very discreet and de- 
cent man. 


A Canadian correspondent sends us a printed list 
of advertisements, in French and English, of sher- 
iffs’ sales of lands, containing a reference to the 
survival of an old French custom, by which, when 
the pére de famille desires to retire from active man- 
agement of his farm, he makes a donation inter vivos 
to the eldest son, stipulating for certain continued 
benefits to himself and his wife. The minuteness of 
provision for these benefits is sometimes very amus- 
ing. For example, in one case, the rent reserved is 
as follows: ‘‘ Twenty bushels of wheat, dry, clean, 
good and merchantable, sixty bushels of good fine 
oats, four bushels of split peas, fifty bushels of good 
potatoes, two hundred bushels of hay, timothy and 
clover, one pig weighing two hundred pounds with 
the suet, one bushel of salt, one pound of pepper, 
twelve pounds of candles, twelve pounds of good 
soap, one good milch cow that calved in the spring, 
to be replaced in case of death, delivered on the 





first of May and wintered, twelve dozen fresh eggs, 
one good maid-servant to wait upon them; said rent 
payable, to wit: the wheat, ten bushels at Christmas, 
and the remainder in February, the oats, thirty bush- 
els, at Michaelmas, and the remainder in January, 
the potatoes and peas at Michaelmas, the hay during 
the haying season, the pig, the salt, pepper, candles 
and soap, on the twenty-second of December, the 
eggs when required; also to have the survivor of 
the said Jean Baptiste Vermette, senior, and his 
wife, interred with a service of a cost of thirty-six 
livres, ancien cours,” etc. This sentence is so long- 
winded that it is not quite certain whom the maid- 
servant is to wait upon—the old man and old 
woman, the pig, the cow, or the eggs. In another 
case the rent reserved is as follows: ‘‘ Twenty bush- 
els of dry wheat, clean, good and merchantable, 
ground and delivered at their residence, eighteen 
cords of wood, three feet long from one point to 
the other, soft wood, except three cords which are 
to be of tamarac or ash, chopped in the spring, cut 
and split for the stove and delivered in their house, 
a fat pig weighing two hundred pounds with the 
caul, two bushels of fine cooking peas, twenty-five 
pounds of maple sugar, one bushel of salt, one 
pound of good tea, six dozen of eggs, a pair of 
hens, twelve pounds of soap, six pounds of candles, 
twelve bundles of good hay, four gallons of whisky, 
two pairs of men’s Canadian leather boots, and two 
pairs of woman’s Canadian leather boots, one quart 
of lamp oil, one pound of pepper, one fat lamb, five 
ells of home-made cloth every two years, nine ells of 
home-made linen every two years, and six ells of 
home-made flannel every two years; which said arti- 
cles shall be delivered as follows: ten bushels of 
wheat in March, ten bushels at Christmas after, the 
wood at the first snowing, the fat pig, peas, salt, 
tea, soap, candles, whisky, oil and pepper at Christ- 
mas, the sugar in the month of April, the eggs in 
the month of May, the hens at All Saints, the fat 
lamb in the course of October, the cloth and flan- 
nel, at Saint Catharine’s, and the linen in the month 
of June, the hay on demand. Moreover, to furnish 
them a cow after calving, every year, on the first of 
May up to All Saints, wintered and pastured, to 
provide them with a horse harnessed to a suitable 
vehicle, whenever they require, except in the sow- 
ing or ploughing time, to allow them pasturage for 
a horse,” etc. In the latter case the good man and 
woman apparently were accustomed to wait on them- 
selves and one another, and were indifferent about 
the funerals, but seemed much more exacting of 
creature comforts, especially in the matter of whisky. 
It is noteworthy that the pig in each case must 
weigh two hundred pounds. We should suppose 
that it would be difficult to fix ‘‘ the first snowing” 
in a country where as we are given to understand it 
snows all the year round. 


NOTES OF CASES. 


N Walker v. Fletcher, 74 Me. 142, an action of 
damages for negligently burning “ ash lumber,” 
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an amendment of the declaration, at trial, substi- 
tuting ‘‘ birch” for ‘‘ash ” was held to be properly 
allowed. Counsel ingeniously argued: ‘‘It is true 
that trees are all different varieties of the vegetable 
kingdom. So are all our domestic animals different 
varieties of the animal kingdom. But when the 
defendant is sued for an inj: ~v to a horse an amend- 
ment could not be allowed © owing an injury toa 
cow. There are different varieties of ash and of 
birch, but ash and birch are of different species. 
An amendment may be allowable changing from one 
variety to another, but not from one species to an- 
other. Thus an amendment substituting brown ash 
for white ash may be allowable, but not to substi- 
tute birch. Just as you may amend by substi- 
tuting a Jersey or Hereford for a Durham cow, but 
not by subtituting a horse.” But the court said: 
“The charge in either case is for burning lumber, 
and whether ash or birch, is mere matter of de- 
scription. The subject-matter remains the same. 
The lumber is lumber still, and in this case the same 
that was destroyed. The horse is not turned toa 
cow as contended in the argument, but only from a 
black horse to a white one. The change in princi- 
ple is the same as that involved in the allowance of 
an amendment changing the description of a con- 
tract, or a judgment declared upon, which is clearly 
allowable.” 


In Shaw v. Rigby, Indiana Supreme Court, No- 
vember 27, 1882, 15 Rep. 46, the cause of action 
was a mortgage with a note, payable one day after 
date, to order, with ten per cent interest. The legal 
rate of interest was six per cent, but the court held 
that the contract rate prevailed after maturity, be- 
cause such was the evident intention. Burns v. 
Anderson, 68 Ind. 202; 8S. C., 34 Am. Rep. 250; 
and Richards v. McPherson, 74 Ind. 158, were over- 
ruled. The court said: ‘‘In the recent case of 
Union Institution, ete., v. Boston, 129 Mass. 82; 8S. C., 
87 Am. Rep. 305, upon the question we are now 
considering, Gray, C. J., said ‘that the interest after 
the breach of the contract, though not strictly re- 
coverable as part of the debt, but rather as dam- 
ages, is ordinarily to be measured according to the 
intention manifested by the contract, by the stand- 
ard thereby established.’ This view of the question 
meets our full approval. In this case the intention 
of the parties to the contract is clearly shown by 
the record. Although the note in suit was made 
payable one day after date, yet the execution of the 
mortgage by the appellants and the recording of 
the mortgage by the appellee, as it seems to us, 
clearly indicate that it was not the intention nor the 
expectation of the parties to the note that it should 
be paid at maturity, or if not then paid, that it 
should bear a less rate of interest than the stipu- 
lated rate of ten per cent. The interest on the note 
at ten per cent, for one day only, would not pay the 
one-half of the ordinary expenses of the parties in 
the drafting, acknowledgment, and record of the 
mortgage. It is evident, we think, that it was the 
intention of all the parties that the debt, evidenced 





by the note and secured by the mortgage, should be 
allowed to stand for an indefinite period of time, 
perhaps for years, as a debt secured and bearing in- 
terest at the rate of ten percent perannum. If 
the intention of the parties as shown by their con- 
tract should be regarded, as in our opinion it should 
be, as the proper standard for the measurement of 
the appellee’s damages, after the maturity of the 
note in suit, then it is clear that the trial court com- 
mitted no error in this case in its assessment of the 
amount of appellee’s recovery. * * * The rule 
declared in Kilgore v. Powers, supra, and which we 
now reassert and declare to be the proper rule for 
the measurement of the plaintiff’s damages in such 
suits as the one at bar, has been approved by the 
decisions of the courts of last resort in many of the 
States of the Union. Brannon v. Hursell, 112 Mass. 
63; Corcoran v. Doll, 32 Cal. 82; Hopkins v. Crit- 
tenden, 10 Tex. 189; Wilson v. Marsh, 2 Beasley, 
289; Heartt v. Rhodes, 66 Ill. 351; Spencer v. Maz- 
field, 16 Wis. 541; Pruyn v. Milwaukie, 18 id. 367; 
Hand v. Armstrong, 18 Iowa, 324; Thompson v. 
Pickelp20 id. 490; McLane v. Abrams, 2 Nev. 199; 
Overton v. Bolton, 9 Heisk. 762; 8. C., 24 Am. Rep. 
367; Monnett v. Sturges, 25 Ohio St. 384; Marietta 
lron Works v. Lottimer, 25 id. 621; Warner v. Juif, 
38 Mich. 662; Cecil v. Hicks, 29 Gratt. 1; 8S. C., 26 
Am. Rep. 391; Zntyre v. McDaniel, 28 Il. 201.” 
See note, 34 Am. Rep. 253. 





In Melvin v. Melvin, 58 N. H. 569, it is held that 
the subjecting of the wife by the husband to ex- 
cessive sexual intercourse is ground for divorce, and 
the fact may be shown by the wife’s testimony, and 
such testimony will not be excluded on grounds of 
public policy or decency. The court distinguished 
the exclusion of testimony of non-access (the re- 
porter, very curiously, prints it non-excess), observ- 
ing that the exclusion is based on the ground of the 
public impolicy of allowing parties to bastardize 
their own issue, and not on the ground of inde- 
cency. The court further say: ‘‘ Prior to the pass- 
age of our statute making the husband and wife 
witnesses for and against each other in all cases civil 
and criminal, it was the uniform practice to admit 
both parties as witnesses in divorce cases, in the 
same manner as they have been since. This was 
done on the ground of necessity. The aid of the 
testimony of the parties to the court in judging of 
their troubles and the cause of the same was so im- 
portant that it was a necessity that they should 
testify; and hence the testimony came within the 
exception to the rule. There was no limitation to 
this practice when the causes assigned for a divorce 
were impotency, adultery, or refusal to cohabit. In 
all these instances the parties were witnesses in 
chief. In such causes the common-law rule, ex- 
cluding the wife from being a witness where the 
character or interest of her husband was involved, 
needed to be applied more than in any other case, 
if it was to be applied to any divorce case. In this 
case the causes assigned are extreme cruelty, and 





THE ALBANY LAW JOURNAL. 








64 





treatment such as seriously injured health and en- 
dangered reason; and the wife is a competent wit- 
ness to testify to the cruel treatment which she re- 
ceived, whatever it may have been, both under the 
admitted practice in this State, and as coming 
within the exception of necessity to the ancient 
common-law rule. Such evidence will not be ex- 
cluded if the ends of justice will be best subserved 
by receiving it. 2 Bish. on Mar. and Div., § 287; 
Abernathy v. Abernathy, 8 Fla. 243, 259; Da Costa v. 
Jones, 2 Cowp. 729, 734. Humanity demands that 
such complaints be heard. The wife protecting her 
life from the ungoverned lust of her husband by 
seeking a divorce, presents as strong a case of re- 
lief under the law as when she flees from his intol- 
erable cruelty inflicted by brute force. Neither 
public policy nor morality requires the exclusion of 
her testimony, if such exclusion would protect him 
in impairing her health or endangering her life by 
degrees, whether the result is accomplished by the 
brutal gratification of his lustful passions, the con- 
tinued infliction of physical force, or the adminis- 
tering of slow poisons.” 


———_>__—— 


COMMON WORDS AND PHRASES. 


HE judicial lexicographer is hard at work all the 
time. We are able to make the following re- 
cent additions to our collection: 

HasitvuaAL DRUNKENNESS. ‘‘ Habitual drunken- 
ness, or the degree or course of intemperance that 
amounts to it, cannot be exactly defined. We may 
however say in general terms, that one is addicted 
to habitual drunkenness who has a fixed habit of 
frequently getting drunk, and he may be so addicted 
though he may not oftener be drunk than sober, and 
may be sober for weeks. 2 Bish. on Mar. and Div., 
§$ 818; State v. Pratt, 34 Vt. 323; Ludwick v. Com- 
monwealth, 18 Penn. St. 172; Commonieealth v. Whit- 
ney, 5 Gray, 85.” — Brown v. Brown, 38 Ark. 324. 

Lumper. ‘‘ Lumber is timber sawed or split for 
use in building, and is material essential for building 
any kind of a house ordinarily used for business or 
by families.” — Ward v. Kadel, 38 Ark. 174. 

INTERNAL IMPROVEMENT. A steam grist-mill is 
not a work of internal improvement within the 
meaning of a statute of Nebraska authorizing coun- 
ties, cities and precincts of organized counties to 
issue bonds ‘‘to aid in the construction of any rail- 
road or other work of internal improvement.” — Os- 
borne v. County of Adams, U. 8. Sup. Ct., October 
Term, 1882. 

Goops, WARES, AND MERCHANDISE. Alcohol is 
embraced in any one of these terms. — Bridges v. 
State, 37 Ark. 224. 

Means. A man’s fists may be ‘‘ means calculated 
to inflict great bodily injury.” —Keley v. State, 12 
Tex. Ct. App. 245. 

Crew. The mate is one of the “crew,” within 
the statute punishing revolts. — United States v. Huff, 
18 Fed. Rep. 630. 





CoFFEE-HOUSE. It seems that ‘‘ coffee’ does not 
include alcohol. ‘‘A coffee-house is defined by 
Worcester to be ‘a house of entertainment where 
coffee is sold, sometimes used to denote a hotel or 
tavern.’ We know no reason why any enlarged 
meaning should be put upon the term or why even 
in the absence of the statute, a license to keep a 
coffee-house should be construed to mean a license 
to vend spirituous liquors. The statute however is 
imperative. Under license to keep a coffee-house, 
whatever that term may mean, the privilege to sell 
spirituous liquors shall not be implied or embraced, 
unless such privilege is expressly specified in the 
license. Unless the statute be followed the license 
is without legal authority.” — Commonwealth v. 
Woods, Kentucky Superior Court, 1882. 

Heap oF A Famity. A husband living as a 
boarder for seven years, separate from his wife and 
not contributing to her support, they having no 
children, is not the ‘‘head of a family,” within a 
statute of exemption. — Linton v. Crosby, 56 Iowa, 
386; S. C., 41 Am. Rep. 

Earntnes. Money due for board is ‘‘ earnings” 
of the person furnishing. — Jason v. Antone, 131 
Mass. 534. 

Reparr. This includes ‘‘ restore,” as to public 
bridges. So a county bound to ‘‘ repair” bridges 
is bound to restore them when they are carried away 
or burned down. — State ex rel. v. Board of Commis 
stoners, 80 Ind. 478. 

NecessaRtes. A sewing-machine is a ‘‘neces- 
sary’ for a married woman.— Singer Manufacturing 
Company v. Harned, 79 Ky. 279. 

Missionary Purposes. The London Law Times 
says: ‘* The frequenters of Exeter Hall in the last 
months of spring would be surprised to learn that 
the meaning of the term ‘missionary purposes’ is, 
from a legal point of view, unascertainable, and is 
in fact so vague that a trust for such purposes is in- 
capable of execution, and void; yet soit has been 
decided by the Irish Master of the Rolls in Scott v. 
Brownrigg, L. R., 9 Ir. 246, a case of a solicitor’s will, 
in which thesmisadventures of certain learned ex- 
chancellors with regard to their wills were repeated 
in the case of a lesser legal luminary. The testator 
gave his residuary estate to two Jegatees upon a se- 
cret trust which was stated in a letter to one of 
them to be for ‘such missionary purposes in Ireland’ 
as they should in their discretion think fit. The 
gift was held to fail on various grounds, and the 
Master of the Rolls stated his opinion to be, that if 
a trust for ‘missionary purposes’ had been actually 
inserted in the will itself, it would have been too 
vague and uncertain, and that the court could not 
carry it out. The line of reasoning followed by the 
learned judge was, that whether if the bequest had 
been to promote the preaching of the Christian re- 
ligion, it would have been good or bad, the expres- 
sion actually employed did not show whether the 
object to be promoted was to be the preaching of 
the Christian religion or of some other religion, and 
that it was, in fact, uncertain whether religious pur- 
poses were indicated by the term at all, since the 
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word ‘missionary’ was sometimes used in a far more 
oose way, as for instance, in connection with the 
promotion of a new method of spelling the English 
language, and it was pointed out that the term 
might be employed by an atheist to express the pro- 
motion of ideas directly opposed to christianity. 
This reasoning is not easy to confute, though if the 
term could have been explained by the practice of 
the testator in his life-time, there would have been 
no difficulty in appreciating his motives. The case 
shows how necessary it is to clearly understand the 
meaning of words when legal rights and duties are 
being created or dealt with, and how a term of even 
the most familiar application may be capable of un- 
intended interpretations. There is, of course, the 
common observation also how little people are able 
to apply in their own cases the principles which 
would at once occur to them with regard to other 
people, and the importance of not trusting solely to 
one’s own judgment, however practiced and edu- 
cated, in matters concerning oneself.” 

CHANGE OF GRADE. ‘‘ A change from the natural 
grade is a change of grade just as clearly as if 
changed from a grade previously made by the au- 
thorities.” Borough of New Brighton v. United Pres- 
byterian Church, 96 Penn. St. 331. So held under 
a constitutional provision giving owners of lots com- 
pensation for damage sustained by reason of the au- 
thorities of any borough changing the grade of a 
street. 

DIsORDERLY-HOUSE —GaMING. One who sells 
‘‘pools” in his house upon horse-racing is indict- 
able for keeping a ‘‘disorderly-house.”’ Cheek v. 
Commonwealth, 79 Ky. 359. The court observed: 
‘‘A game is a contest of chance or skill, where the 
party in whose favor the result appears wins or re- 
ceives something by reason thereof, which he would 
not otherwise have received, and for which he paid 
no consideration. Appellant’s commissions were 
not dependent upon the result of any race in which 
he sold pools, nor did any element of chance enter 
into his compensation or in any way affect it. His 
fees were the same without regard to the result of 
the race or of the disposition of the pools. But 
while it is admitted that the selling of pools is not, 
in terms, prohibited by statute, it is insisted that 
because its tendencies are evil in that it encourages 
persons to violate the law against betting, the act 
of selling pools, without regard to the manner in 
which it is done, is within the common-law offense 
of ‘keeping a disorderly-house.’ In this we con- 
cur. A disorderly-house, in its restricted sense, is 
a house in which people abide, or to which they re- 
sort, disturbing the repose of the neighborhood; 
but in its more enlarged sense it includes bawdy- 
houses, common gaming-houses, and places of like 
character, to which people promiscuously resort for 
purposes injurious to the public morals, or health, 
or convenience, or safety. Nor is it essential that 
there be any disorder or disturbance in the sense 
that it disturbs the public peace or the quiet of the 
neighborhood. It is enough that the acts there 
done are contrary to law and subversive of public 





morals, and the result is the same whether the un- 
lawful acts are denounced by the common law or by 
statute. The Legislature must be the judge of 
what is injurious to public morals, and it having 
declared that betting on horse-races is immoral, it is 
as much an offense to invite or induce persons to 
habitually attend in a house for the purpose of vio- 
lating the statute as it would be if the acts there 
done were forbidden by the common law.” 

It is somewhat singular that three works on the 
subject of ‘‘Common Words and Phrases” should 
be in press at the same moment. One by Mr. Law- 
son is a complete lexicon, giving the words and 
phrases, with references to the reports where they 
may be found, but without quotation or comment; 
another by Mr. Winfield, gives a smaller number 
of words and phrases, with references and some 
quotations; the third, by Mr. Browne, gives a selec- 
tion of words and phrases, with references and co- 
pious quotations, and with considerable comment, 
comparison, and criticism. The first and last are 


on the point of publication; the second, we are in- 
formed, is issued, but we have not seen it. 


RULES RELATING TO OPINION EVIDENCE. 


IX. PuHystcrans, SURGEONS AND DISEASE. (cont’d.) 


Rute lV. Thelaw does not recoynize to the exclusion 
of others any particular school of medicine or class of 
practitioners. (1) 

ILLUSTRATION. 

1. A singer agreed with the manager of an opera 
manager that if he failed to appear at any euntertain- 
ment he should forfeit a month’s salary—except in the 
event of sickness certified to by a doctor to be 
appointed by the manager. The manager notified the 
singer that he had appointed a certain doctor. The 
singer failed to attend aconcert. In an action to re- 
cover his salary forfeited for failure to attend, the 
singer offered the evidence of an allopathic physician 
to the effect that he was confined on the evening in 
question with a disease of the throat, and claimed 
that the manager’s appointment was nugatory, his 
appointee being a physician of the homoeopathic 
system of medicine. Held, that the selection of the 
doctor being left to the manager, and he having ap- 
pointed a practitioner of medicine, the plaintiff could 
not recover.(2) 

‘*By the terms of the contract,” it was said in case 
1, ‘the selection of the doctor was left entirely with 
the defendant (manager); and it was for him to judge 
of the fitness or capacity of the person to be selected. 
All that he was required to do, in the fair interpreta- 
tion of the contract, was to appoint a person who made 
it his business to practice physic, and it was wholly 
immaterial to what school of medicine the person so 
selected belonged, or whether he belonged to any. The 
legal signification of the term ‘doctor,’ when employed 
as it isin this contract, means simply a practitioner of 
physic. The system pursued by the practitioner is 
immaterial. The law has nothing to do with the merits 
of particular systems. Their relative merit may be- 
come the subject of inquiry when the skill or ability 
of a practitioner, in any given case, is to be passed 
upon as a matter of fact. But the law does not and 


(1) If the witness is proved to be a practicing physician, he 
is qualified as an expert. Livingston’s case, 14 Gratt. 592 
(1857). 

(2) Corsi v. Maretzek, 4 E. D. Smith, 1 (1855). 
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cannot supply any positive rules for the interpretation 
of medical science. It is not one of those certain or 
exact sciences in which truths become established and 
fixed, but is essentially progressive in its nature, 
enlarging with the growth of human experience, and 
subject to those changes and revolutions incident to 
any branch of human inquiry, the laws of which are 
not fully ascertained. The labors of the anatomist, 
the physiologist, and the chemist, have contributed an 
immense storehouse of facts, but the manner in which 
this knowledge is to be applied in the treatment and 
cure of diseases has been, and will probably continue 
to be open to diversity of opinion. No one system of 
practice has been uniformly followed; but physicians, 
from the days of Hippocrates, have been divided into 
opposing sects and schools. The sects of the dogmatists 
and the empirics divided the ancient world for centu- 
ries until the use of the methodics, who in their turn 
gave way to innumerable sects. Theories of practice 
believed to be infallible in one age have been utterly 
rejected in another. For thirteen centuries Europe 
yielded to the authority of Galen. He was implicitly 
followed, his practice strictly pursued. Every thing 
that seemed to conflict with his precepts was rejected, 
and yet in the revolutions of medical opinion, the 
works of this undoubtedly great man were publicly 
burned by Paracelsus and his disciples, and for centu- 
ries following the medical world was divided between 
the Galenists and the chemists until a complete 
ascendancy over both was obtained by the vitalists. 
This state of things has been occasioned by the circum- 
stance that medical practitioners have often been 
more given to the formation of theories upon the nature 
of disease, and the mode of its treatment, than to that 
careful observation and patient accumulation of facts 
by which, in other sciences, the phenomena of nature 
have been unraveled. * * * Itisnottobe overlooked, 
that as an art it has been characterized in a greater 
degree by fluctuations of opinion as toits principles 
and the mode of its practice than perhaps any other 
pursuit. That it has been distinguished by the con- 
stant promulgation and explosion of theories. That it 
has alternated between the advancement of new doc- 
trines and the revival of old ones, and that its pro- 
fessors in every age have been noted for the tenacity 
with which they have clung to opinions and the 
unanimity with which they have resisted the introduc- 
tion of valuable discoveries. They still continue to 
disagree in respect to the treatment of diseases as old 
as the human race; and at the present day when great 
advances have been made inall departments of knowl. 
edge, a radical and fundamental difference divides the 
allopathists from the followers of Hahnneman, to say 
nothing of those who believe in the sovereign instru- 
mentality Infact nothing comparatively is known of 
the philosophy of disease. Its eradication or cure 
where the result of human agency is in the great 
majority of instances attributable, rather to the careful 
observation, judgment and experience of the particular 
practitioner than the application of general or estab- 
lished methods available by all. The popular axiom 
that doctors differ is as true now as it ever was, and 
as long as it continues to be so, it is impossible for the 
law to recognize any class of practitioners or the 
followers of any particular system or method of treat- 
ment, as exclusively entitled to be regarded as doctors.”’ 





Rue V. To give an opinion on medical questions, 
one may be qualified by (a) study without practice, or (b) 
by practice without study. Nor is it absolutely necessary 
(c) that he should be a physician or huve studied for one. 

ILLUSTRATIONS. 
A. 

1. Ina trial for abortion, F., a physician, gave his 

opinion as to the effect of a certain drug on the womb. 








F. had no personal knowledge of the effects of the 
drug; what he knew on the subject was derived from 
his reading. His opinion was admitted.(3) 

2. The question was as to whether the disease called 
the foot-rot was a spontaneous disease or was com. 
municated by contact. W. was an editor of a stock 
journal and as such had read extensively on the sub- 
ject, but had had no practical experience in the treat. 
ment of sheep for any disease. He was offered as an 
expert to give his opinion on the question. Held, 
competent. (4) 

“The practice in this State,’ it was said in case 2, 
‘permits theskilled practitioner who has made himself 
familiar with the science of medicine or surgery by a 
long course of study and practical experience with 
kindred subjects to testify as an expert, and common 
sense demands that such a man shall have respect 
given to his opinion, though he may have had no actual 
experience with a particular case. TheSupreme Court 
then examines the qualifications of W. and concludes 
that he was not qualified, but holds that it has no 
power to revise the ruling of the court below, that he 
was sufficiently qualified. This therefore can scarcely 
be considered an authority against the rule, as the 
trial judge who the Supreme Court admits was the 
proper one to decide the question, gave its decision 
that be came within it, and was for the purpose of his 
evidence an expert. 


ILLUSTRATION. 
B. 

1. On atrial for bastardy, the question arose as to 
whether the birth of a child was premature. A. wasa 
midwife, but had no knowledge upon the subject 
except as derived from her experience. Her opinion 
was admitted. (5) 

In case 1 it was said: ‘* The witness A. by her 
experience and observation appears to have acquired 
knowledge of the subjects about which she was testi- 
fying,that persons generally do not have. Tv the extent 
of this peculiar knowledge she wasa person of skill and 
science, and her opinion founded upon it was evidence 
competent to go to the jury.” 


ILLUSTRATION. 
C. 

1. The question was whether T. was sane at the time 
she executed her will. 8., a priest, who had attended 
her before her death was introduced to testify as an 
expert as to her mental condition. 8S. was educated in 
a Spanish college and had officiated as a priest for ten 
years. It was part of his preparatory education to 
become competent to pass upon the mental condition 
of communicants in his church, and for that purpose 
physiology and psychology were branches of his studies. 
Previous to officiating as a priest it was requisite that 
he should be skilled in determining the mental condi- 
tion of those who sought the sacraments. In every 
case of the administration of the rites of his church to 
invalids or dying persons, it was necessary for the 
priest to make an examination of the mental condition 
of the recipient, to ascertain if his mind was in a proper 
state to reason or act of its own volition. The sacrament 
could only be administered after such a preliminary 
examination, and therefore a priest was daily required 
to exercise and pass his judgment on the mental con- 
dition of persons. Held, that S. was competent to 
testify as an expert. (6) 

In case 1 it was said: ‘‘ Physicians in general practice 
who have never made a specialty of the subject of 


(3) State v. Wood, 53 N. H. 484 (1873); Taylor v. Railway, 
48 N. H. 304 (1869). 

(4) Dole v. Johnson, 50 N. H. 452 (1870). 

(5) Masons vy. Fuller, 45 Vt. 29 (1872). 

(6) Re Toomes, 54 Cal. 515 (1880). 
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insanity, as well as physicians who are not engaged in 
the practice of their profession, and also nurses are 
deemed experts on this subject, and on what principle 
or for what reason could the witness S. be held not to 
be an expert? It was a part of his collegiate education, 
and it was especially a matter of daily practice with 
him for ten years to familiarize himself with the mental 
condition of persons upon whom he was called on to 
attend in his character as a priest, and it does seem 
that from both education and experience he was 
peculiarly qualified to express an opinion, as an expert, 
on the question of mental disease.” 


Rote VI. The opinion of a medical man is competent 
asto matters which he has not made a specialty in his 
study or practice. 


The principle is well settled that physicians and 
surgeons of practice and experience are experts, and 
that their opinions are admissible in evidence upon 
questions that are strictly and legitimately embraced 
in their profession and practice; and it is not necessary 
that a witness of this class should have made the 
particular disease involved in any inquiry a specialty 
to make his testimony admissible as an expert. If he 
has, that perhaps may make his opinion of more value 
than that of one who has not.(7) 


ILLUSTRATIONS. 


1. The question was as to howcertain injuries to a 
person’s eyes had been produced. The opinion of a 
physician not an oculist was admitted.(8) 

2. The question was whether a testator was of sound 
and disposing mind and memory at the time of 
executing his will, which took place between seven 
and eight o’clock on the morning of the day of his 
death from cholera, with which he had been sick three 
days. A.,aphysician, was called to attend him pro- 
fessionally at three o’clock on the previous afternoon, 
remained with him till four o’clock in the morning, 
and returned at eight o’clock. B., another physician, 
was called to attend him at eleven o’clock on that 
morning. Neither A. nor B. had made any special 
study of mental disease. Their opinions were held 
admissible. (9) 

3. The question was whether a particular act of a 
prisoner was an act of insanity. B., a physician and 
surgeon of many years’ practice and experience, had 
studied psychological medecine, and had experience 
in the incipiency of mental diseases. He had not made 
diseases of the mind a specialstudy. His opinion was 
admitted.(10) 

4. In an action for breach of warranty of a mule, the 
question was whether the disease in the animal was of 
recent standing. A physician of eleven years’ stand- 
ing testified that he had no particular acquaintance 
with diseases of stock, but from his books,observation 
and general knowledge of diseases of the human fam- 
ily he could tell whether certain symptoms indicated 
that a disease is of short or long standing. His opin- 
ion was admitted.(11) 

5. On a trial for murder by poisoning, two pbysi- 
cians were called to testify as to the tests applied in 
the chemical analysis made of the stomach of the de- 
ceased, and also as to the tests usually applied for de- 
tecting the existence of poison in such cases. Both 
were practicing physicians. One stated that he was 
nota professional chemist but understood some of 
the practical details of chemistry, including that por- 


(7) Hathaway v. National Life Ins. Co., 48 Vt. 335 (1875) 

(8) Castner v. Silker, 33 N. J. (L.) 97 (1868). 

(9) Hastings v. Rider, 99 Mass. 622 (1868). 

(10) State v. Reddick, 7 Kans. 143,(1871) and see Davis v. 
State, 35 Ind. 496 (1871). 

(11) Horton v. Green, 64 N. C. 64 (1870). 











tion which pertained to his profession. He had no 
practical experience in the analysis of poisons; but had 
been acquainted with the means of detecting poisons. 
The other testified that he was not a practical chemist; 
that he understood the tests to detect strychnine, 
though he never experimented on the subject; he had 
seen experiments made. Held, that both witnesses 
were competent. (12) 

6. The question was as to the effect of strychine 
upon the human stomach and the human system. 
The opinion of a chemist and toxicologist, not a phy- 
sician and surgeon, was admitted.(13) 

7, The question was as to the sanity of a testator. O. 
had been a practicing physician for many years in the 
neighborhood of the testator’s family, and had at 
times been his medical adviser. He never had had 
special charge of insane persons, as he uniformly ad- 
vised that patients in whom insanity appeared to be 
developed should be sent to the asylum. His opinion 
as to the san ty of the testator was admitted. (14) 

In case 4 the court said: ‘Dr. R. isa physician of 
eleven years’ standing and had observed the symptoms 
of the deceased animal. He swears that although he 
has no particular knowledge of the diseases of stock, 
yet from his books, observation, and general knowl- 
edge of diseases of the human family, he can tell 
whether certain symptoms indicate that the disease is 
of recent or long standing; and although he never saw 
a case of glanders unless this is one, yet he was able to 
form an opinion as to whether the symptoms of this 
mule indicated a disease of recent or long standing. 
This is assumed by the objection to the question 
which was ruled out by the court, on the ground that 
the witness had not qualified himself as an expert. * * 
It is said that the witness,although an expert in regard 
to diseases of the human family, had no particular ac- 
quaintance with the diseases of stock, and that in this 
lies the distinction. We dv not think the distinction 
well taken, to the extent of making the opinion in- 
competent, however much it might have been matter 
of comment before the jury. Stock and the human 
family are animals with many similitudes and some 
variances. The circulation of the blood, the respir- 
ation, and the laws of nervous and muscular action in 
a mule are similar to those inaman. In the organs 
of digestion and other functions, there are variances, 
owing to the differences of food, etc., so that although 
it be admitted, that one acquainted with the mode of 
treating diseases of the human family should not be 
relied on to select from the materia medica substan- 
ces apt for the treatment of stock (for non constat that 
a medicine which will produce a given effect admin- 
istered to aman will have the like effect administered 
toa mule), still we think it clear that one havinga 
scientific knowledge of the diseases of men must be 
presumed to have so much knowledge of the diseases of 
a mule as to enable him to determine whether a disease 
with which the animal is afflicted be of a recent or of 
long standing; and that this knowledge gives to his 
opinion, when he has had the opportunity of observing 
the symptoms, a peculiar weight which does not be- 
long to the opinions of those who have not devoted 
themselves to the study of disease asascience. The 
law will not reject the aid in the investigation of truth 
to be derived from science merely because the witness 
has conformed his observation and practice to one 
branch of it. In other,words an expert in the diseases 
of man is necessarily an expert in the diseases of ani- 
mals, so as to make his opinion competent evidence 


(12) State v. Hinkle, 6 Iowa, 380 (1858). 

(13) State vy. Cook, 17 Kans. 392 (1877). * 

(14) Baxter v. Abbott, 7 Gray, 71 (1856) as to opinions of 
family physician being competent on question of insanity, 
see Pigg v. State, 43 Tex. 108 (1875); Van Horn y. Keenan, 28 
Ill. 449 (1862). 








68 THE ALBANY LAW JOURNAL. 








upon a matter in reference to which he will swear 
that his scientific knowledge bas enabled him to form 
an opinion. For further illustration; it becomes ma- 
terial to prove that a colt was dead when foaled. 
A physician swears that he made a post-mortem exam- 
ination and has formed an opinion by means of his 
knowledge of physics, that the lungs of a child if it 
ever breathed can be easily distinguished from the 
lungs of one still-born, and that in that respect the 
colt and the child are the same. Shall his opinion be 
held incompetent and the light of science excluded 
because the witness has no particular acquaintance with 
the diseases of such animals, and has never dissected a 
colt except on the one occasion?” As well put in case 
5, to say that none shall be permitted to give their 
opinions in such cases, except those of the highest pro- 
fessional skill or those who have given their livesto 
chemical experiments, would, in this country at least, 
render it impossible, in most cases, to find the requis- 
ite skill and ability. In case 7 it was said: ‘We 
think the settled practice in this Commonwealth has 
been to admit the opinion of educated practicing phy- 
sicians upon subjects of medical science. Until quite 
a recent period the disease of insanity has not been 
made a specialty. That it is now made a special study 
by a small number of physicians may be a good reason 
for giving to their opinion greater weight; but it is 
not a sufficient reason for excluding the opinions of 
other physicians. It is well known that various 
classes of diseases, as those of the spine, the eye, the 
ear, the skin, have become specialties, especially in 
our larger cities, Where such division of labor becomes 
practicable. But this fact does not render incompe- 
tent upon these subjects the testimony of other phy- 
siciaus who must necessarily have less experience. 
The difference is in the weight rather than the com- 
petency of the testimony. * * * Toadopt the 
limitation made by the rule of the preceding judge 
would be to confine opinion on questions of insanity 
to those physicians who have made insanity a special 
study and pursuit. As most cases of insanity are 
treated in hospitals and public institutions, the limi- 
tation would practically confine parties to physicians 
who were or had been engaged in those institutions. 
The number of these is so small and their attendance 
so difficult to be procured that the limitation would 
be in effect an exclusion of matters of opinion upon 
subjects where it is difficult even for the best trained 
minds to distinguish and adhere to the line which 
separates opinion from fact. For with respect to the 
powers and facultics of the mind it is obvious we can 
directly know nothing. We know them only as they 
are manifested in action. Norifthe opinions of per- 
sons who have made the subject of mental disease a 
special study could be had, would it be wise to limit 
matters of opinion exclusively to them? Large as is 
the debt which science and humanity owe to them, 
great as are the advantages which spring from the de- 
votion of the mind to special study, a not unfre- 
quent result is — what it used to be said was the mark 
of a good judge — a tendency to enlargement of juris- 
diction. As it is it cannot be wholly avoided. To put 
upon the stand a skillful physician (and such a one 
has never understood the bodies of his patients, unless 
he has known also something of their minds and the 
action of one upon the other), to get from him the 
history of his patient, the state of his bodily health, 
his conversation, conduct, traits of character in sick- 
ness and in health, and then to exclude the opinion 
which as the result of all his mind has almost insensi- 
bly and necessarily formed (and yet upon this imper- 
fect history of his patient to ask a perfect stranger to 
to that patient to give his opinion of his mental con- 
dition, because he has made mental disease a special 





study) would be to expect the most valuable evidence 
for that which, in the nature of things, must be of far 
less worth.” 


Rute VII. <A medical man is not disqualified to give 
anopinion because (a) he is not a graduate of a college 
and does not possess a license to practice, or (b) is not 
at the time in practice or (c) because a case exactly like 
the one in question has never been seen or read of by him 
before. 

ILLUSTRATION. 


A. 

1. The question was as to the effect of injuries re- 
ceived by the plaintiff in a railroad collision. S. was 
nota graduate of any medical college and had no 
license to practice medicine, but he had attended one 
course of medical lectures, and had studied the 
science three years before he commenced its practice, 
Held competent.(15) 


ILLUSTRATION. 
B. 

1. An action was brought against acommon carrier 
for injuries received by a passenger. A witness was 
asked his opinion as to the extent of the injuries and 
their proper treatment. The witness was a graduated 
physician, but at the time had retired from active 
practice, though he still occasionally visited patients. 
Held that he was competent. (16) 

2. On atrial for murder, the questions were as to 
the cause of the death, the effect of wounds, ete. T. 
had practiced medicine for twenty years, but had re- 
tired asa general practitioner. His opinion was ad- 
mitted. (17) 

ln case 1, the fact that the witness was not in full prac- 
tice at the time of the occurrence did not disqualify him 
— it was a matter for the consideration of the jury in 
determining what weight they should give to his 
opinion. In case 2 it was said: ‘*One who had ever 
studied anatomy or physiology sufficiently to become 
a physician, would not be likely to errin forming 
opinions upon such questions as Dr. T. was called upon 
to answer.” 

ILLUSTRATION. 
Cc. 

1. S. was murdered by C. by cutting him with a 
knife on the throat. A surgeon on the trial was asked 
his opinion whether the skin of the throat had been 
cut withasharp instrument or torn. In answer to 
the counsel for the prisouer he stated that he had 
never read of or seen a case exactly like he one Ddefore 
him. Held that his opinion was nevertheless admis- 
sible. (18) 

In case 1, the court said: ‘* The circumstances that 
the witness said he had not seen or read acase in 
which the body had been exposed for three months, as 
here, did not touch the question of competency, though 
it may lessen the credit given to the testimony. * * 
The man of science is distinguished from the empiric 
in nothing more than in not relying on specifics, and 
also not waiting for the exact smilitudes in things 
material and immaterial before forming a judgment, 
whether two patients are laboring under diseases of 
the same character and requiring the like treatment. 
It is the province of science to discover general prin- 
ciples from long and accurate observation and sound 
reasoning, and it must be sufficient to induce courts of 





(15) New Orleans, etc., R. Co. v. Allbretton, 38 Miss. 247 
(1859) . 

(16) Roberts v. Johnson, 58 N. Y. 613 (1874). 

(17) Everett v. State, 62 Ga. 65 (1878). 

(18) State v. Clark, 12 Ired. (L.) 151 (1851). 
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justice to receive assistance from men of science in 
making their investigation, when assured by them 
that the principles of their science applicable to a par- 
ticular subject of inquiry established certain results 
even though the witness may not have seen or read of 
a case in allits particulars like that under considera- 
tion.” 
JOHN D. Lawson. 


——__>___— 


VALIDITY AND EFFECT OF FOREIGN DI- 
VORCE. 


WISCONSIN SUPREME COURT, NOVEMBER 21, 1882. 


Cook v. Cook. 


Although marriage is a status, and every State has the right to 
fix, regulate and control the same as to every person within 
its jurisdiction, even though one of the parties may at the 
time actually reside in another State, yet a judgment of 
divorce granted in another State, under statutes making 
jurisdiction dependent entirely upon the residence there 
of the party applying for a divorce, at the suit of a hus- 
band against a wife who resided in this State, and who 
was not personally served with notice, and did not appear 
in the action, but was ignorant of its pendency until after 
judgment was rendered, is not a bar to subsequent action 
by such wife in this State for divorce, alimony, allowance, 
and a division of the property of such husband situated 
within this State, especially where such foreign judgment 
was based upon an alleged cause of action which was false 
in fact. 


oer for divorce brought by the wife. The hus- 
band set up in defense as a bar to the actiona 
divorce from plaintiff previously obtained by him in 
Michigan. The court below found as facts that the 
parties were married in New York, came to Wiscon- 


sin in 1867 and lived together there until 1875, when 
the husband went to Michigan, where he has since 
resided continually, his wife remaining at their former 
home in Wisconsin. In 1880 he commenced proceedings 
in Michigan for divorce on the ground of the wife’s 
desertion, making service on her by publication, ac- 
cording to the laws of that State. Judgment in such 
proceedings was rendered by default and a decree of 
divorce dissolving the marriage in his favor made. 
The wife had no notice and did not learn of such pro- 
ceedings until some months after their conclusion, 
after which she commenced this action for divorce in 
the courts of Wisconsin on the ground of his desertion 
of her. The court found as conclusion of law that the 
divorce obtained by him in Michigan was valid to dis- 
solve the marriage contract even though the charge of 
desertion on which it was founded was untrue, but 
that it did not bar the Wisconsin action. Judgment 
in favor of the wife was given in the latter action and 
the title to certain property of defendant in Wiscon- 
sin declared to be in her. Defendant appealed. 


F. K. Conover and J. H. Carpenter, for appellant. 
H. W. Chynoweth, for respondent. 


CassopayY, J. It is urged by the learned counsel for 
the defendant that the Michigan divorce is a complete 
bar to this action for any and all purposes. The ques- 
tion is important, and we are not aware that it has 
ever received the consideration of this court. Certain 
questions have however been determined, which may 
be indirectly involved in the proposition. It has fre- 
quently been held that courts in this country possess 
ho power in actions for divorce, except such as are 
conferred by statute. Barker v. Dayton, 28 Wis. 367; 
Hopkins v. Hopkins, 39 id. 167; Bacon v. Bacon, 43 id. 
1%. Under our statute several questions have been 
determined by this court. , 





In Damon v. Damon, 28 Wis. 817, it was held that a 
claim for alimony is not the subject-matter of a separate 
suit, but is only auxiliary to oran incident of an action 
for divorce. In that case both parties were residents 
of Wisconsin. 

In Campbell v. Campbell, 37 Wis. 206, both parties 
resided iu this State at the time of the judgment of a 
divorce a vinculo was rendered. Several years after 
the judgment each party presented petitions respecting 
the alimony adjudged. It was held, in effect, that the 
court had continuing authority, after the divorce, to 
make changes as to the alimony allowed and the cus- 
tody of the children decreed, depending largely on the 
need, age, and other circumstances of the wife and 
children, and the ability of the husband. The late 
chief justice there said: ‘“* And for somewhat similar 
reasons, these questions of alimony and custody of 
children may, in the first instance, be included in the 
judgment of divorce, or in a subsequent and separate 
judgment.”’ 

Similar ground was taken in Hopkins v. Hopkins, 40 
Wis. 462, where it was held that a judgment for parti- 
tion or division of the real and personal property of the 
husband between the parties to a divorce suit is final; 
buta judgment for alimony, whether payable annually 
or in a gross sum, may be revived by the court from 
time to time on the petition of either party. These 
positions are enforced in Bacon v. Bacon, 43 Wis. 197. 
This court has held, under our statutes, that a resident 
plaintiff may maintain an action for divorce in the 
courts of this State, notwithstanding the marriage was 
solemnized abroad, and the cause for divorce occurred 
in another State, and the defendant has never been a 
resident of this State, nor served with process therein. 
Manly v. Manly, 3 Pin. 390; Hubbell v. Hubbell, 3 Wis. 
662; Gleason v. Gleuson, 4 id. 64. 

In Dutcher v. Dutcher, 39 Wis. 651, it was held that a 
non-resident plaintiff could not maintain an action for 
divorce in the courts of this State; and this is the rule 
even when the marriage has been solemnized in this 
State, and the cause for the divorce occurred here. In 
that case the late chief justice took occasion to say: 
‘Wisely or unwisely, it is the policy of the statute to 
vest jurisdiction of divorce here upon the residence of 
the plaintiff alone. [Page 657.] * * * Doubtless, 
for certain purposes, the domicile of the husband is 
the domicile of the wife. That rule however goes upon 
the unity of husband and wife; and very generally, if 
not always, implies continuing, though temporarily 
interrupted, cohabitation. It excludes, or should ex- 
clude, permanent separation. Permanent separation 
implies separate domiciles of husband and wife. If the 
rule were to be applied to cases of desertion, it would 
imply something like an absurdity. The weight of 
authority is against the application of the rule as ape 
plied to cases of divorce when the parties are actually 
living in different jurisdictions. * * * The question 
cannot be considered an open one in this court.’ 
Page 659. The case, as well as the statute, excepted 
actions “‘ for adultery alleged to have been committed 
while the plaintiff was a resident of this State.’’ Section 
2359, Rev. St. By the late revision, a wife, whose 
husband has deserted her in another jurisdiction and 
become a resident of this State, is enabled to follow 
him into the courts of this State, even though she is 
not a resident. Section 2359, Rev. St. But that is 
immaterial here, since it is the husband, and not the 
wife, who is the non-resident. The Michigan statute, 
like ours, provided that ‘‘ no divorce shall be granted 
unless the party exhibiting the petition or bill of com- 
plaint therefor sball have resided in this [that] State 
one year immediately preceding the time of exhibiting 
such petition or bill.” Section 8, ch. 170, Comp. Laws 
1871. 

From these decisions and this statute it is clearly 
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established that the courts of Wisconsin had no juris- 
diction to grant a divorce at the suit of William while 
he was a resident of Michigan; and the courts of 
Michigan had no jurisdiction to grant a divorce at the 
suit of Ellen while she was a resident of Wisconsin. 
And yet all the while the courts of each had_jurisdic- 
tion to grant a divorce at the suit of the one residing 
in such jurisdiction. This restricting, or rather de- 
termining, each jurisdiction by its own citizenship sug- 
gests the query: Suppose each had commenced an 
a-tion for divorce on the ground of desertion at the 
same moment of time, he in a court of Michigan and 
she in a court of Wisconsin, and each had obtained 
service by publication in the same way, and each pros- 
ecuted such suit to judgment at the same moment of 
time, which would have the more binding force as to 
the status of the respective parties, and the property 
purporting to be affected by it? Would both be void 
or both be valid? Or would one be valid and the other 
void? and if so, which would be valid and which void, 
and upon what ground would the distinction rest? 
Was Ellen’s only remedy to appear as defendant ina 
case of which she had no knowledge, in a court which 
could not take jurisdiction if she appeared as plaintiff, 
and which could in no event give title tothe iand 
which she here seeks to have adjudicated ? 

These questions go to the very vitals of the proposition 
under discussion. In their determination it is neces- 
sary to consider the purpose, object, and policy of the 
statutes, and the effect and incidents of a divorce. In 
Campbell vy.Campbell, supra,it was aptly said ‘* that the 
jurisdiction of divorce isa peculiar jurisdiction, be- 
cause the marriage relation is a peculiar relation; ” 
aud in Dutcher v. Dutcher, supra, it was added “that 
the statute of divorce is a peculiar statute.’’ In the 
latter case the late chief justice said: ‘‘ The policy of 
the statute in requiring a year's residence is obviously 
to secure good faith in the residence of parties coming 
from without the State and applying for divorce here. 
* * * No mere pretense of residence, no passing 
visit, no temporary presence, no assumption of resi- 
dence here pro hac vice, nothing short of actual abode 
here with intention of permanent residence, will fill 
the letter or spirit of the statute. * * * The legis- 
lature was legislating for the citizens of this State, not 
for others.”’ 

In Smith v. Smith, 13 Gray, 210, Shaw, C. J., in 
pronouncing a foreign divorce, set up by way of defense, 
void, said: ‘‘If this were a mere private action or suit 
in which the personal rights of the parties alone were 
concerned, there would be strong reason for applying 
the doctrine of estoppel to the act of the husband in 
resisting the present motion of the wife. But a suit for 
divorce is of avery different character; it is one in 
which the public have an interest, and in the conduct 
and result of which the best interests of society are 
concerned. * * * Marriage is undoubtedly a contract, 
but is a contract sanctioned by law, controlled by 
considerations of public policy vital to the order and 
harmony of social life, and in its nature indissoluble, 
except by violations of duty on the one part, to be 
taken advantage of in special manner, provided by 
law, on the other. Neither party can do any act by 
way of release, grant, stipulation, or agreement, to 
dissolve such contract; and yet by any of these acts 
one could estop himself in a matter of private right.” 

Marriage is not only a coutract, but when consum- 
mated, creates the most peculiar and solemn of all 
domestic relations. It comes into existence in pursu- 
ance of a contract, but when formed it involves rights 
and duties flowing from a source transcendently above 
any and aJl contracts which the parties are capable of 
making. It is akin to the tender relation between 
parent and child, and has a peculiar sanctity not to 





be expressed in any commercial phraseology like the 
word “contracts.’’ Its obligations can be enforced, 
and its violations redressed, in ways unknown to the 
law of contracts. It is shielded from unholy intrusion 
by severe penalties, enacted in laws both human and 
divine. It unites two persons for life by giving to 
each a new status before the law, as to society, each 
other, and the property of each. This status not only 
involves the well-being of the parties thus united, but 
the good of society and the State. It is therefore 
a proper subject of legislation. It may, from public 
considerations, be fixed, regulated, and controlled by 
law. In this country it is not a matter of national but 
State legislation. But as already observed, this court 
has held that the legislation of this State is for the 
citizens of this State, and not for the citizens of other 
States. Uudoubtedly each State has the power to 
absolutely fix, regulate, and control such status as to 
each and all of its own citizens. Of course, every other 
State has the same power. From this it logically fol- 
lows that no one State has the power to fix, regulate, 
or control such status as to the citizens of any other 
State. Itis true, when such sfatus is once rightfully 
fixed by a State in which the person to whom it at- 
taches resides, it necessarily follows the person, even 
though he goes into another State, and it continues 
with him until refixed by another rightful jurisdiction 
in which he has subsequently become a resident. The 
old theory was that in law the husband and wife were 
but one person,and that the husband was that one. But 
that theory, like many others, has been compelled to 
yield to the actual facts. Though united in wedlock, 
yet nevertheless the union is of two different persons, 
each having independent volition and individuality. 
As already observed, this court has held that while for 
certain purposes the domicile of the husband is the 
domicile of the wife, yet in case of permanent separa- 
tion ** the weight of authority is against the application 
of the rule, as applied to cases of divorce, when the 
parties are actually living in different jurisdictions.” 

Thus, in Shafer v. Bushnell, 24 Wis. 372, the husband 
and wife lived together for some years in Wisconsin, 
when the wife went to Minnesota, and after remaining 
there a year she commenced an action for and obtained 
a divorce in a court of that State. She then married 
Bushnell and returned to Wisconsin. The former 
husband thereupon prosecuted Bushnell for alleged 
criminal intercourse with his wife. In that case the 
present chief justice, giving the opinion of the court, 
among other things said: ‘‘It appears to us that the 
decree of the District Court of Minnesota, dissolving 
the marriage between Mrs. Shafer and her husband, 
must be deemed cenclusive in this State in respect to 
the status or domestic and social condition of the wife. 
* * * According to the principles of our own decis- 
ions therefore effect must be given to the judgment of 
the Minnesota court, although the plaintiff had only a 
constructive notice by publication of the divorce suit.” 
That case necessarily determined that the wife might 
of her own volition leave the husband in Wisconsin 
and go to and become a citizen of Minnesota, and then, 
under the laws of that State made for and fixing, 
regulating, and controlling the status of its citizens, 
and through the aid of its courts, be so far relieved 
from the status which her former marriage. had fixed 
upon her as to enable her to marry again without 
criminality to herself or the man with whom such 
marriage was contracted. 

Applying that decision to the case before us, and 
assuming that the Michigan divorce is valid, and not a 
fraud upon the laws of this State nor the plaintiff, 
it would follow that under the laws of Michigan fixing, 
regulating and controlling the status of its own citizens, 
of which William had become one, be has been relieved 
by a court of that State of his former status of marriage 
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so far as to enable him to remarry without criminality 
in himself or the woman with whom the marriage might 
be contracted. But the question would still remain: 
What about the status of Ellen, who never was a resi- 
dent or citizen of Michigan, but has all the while been 
a resident of Wisconsin, which also has the right, and 
is in duty bound, to fix, regulate and control the status 
of itsown citizens? Has the jurisdiction in which Wil- 
liam and Ellen both resided for many years as husband 
avd wife, and in which Ellen still resides, lost all power 
of determining her marriage status, and her rights of 
property by reason of such status, merely because 
William has abandoned her and departed from the 
jurisdiction and entered another, the aid of which 
he successfully invoked in obtaining a secret divorce? 
The Supreme Court of Michigan in Wright v. Wright, 
24 Mich. 181, has answered the question in this lan- 
guage: ‘‘We do not by any means concede however 
that if the Indiana divorce had been valid, no relief of 
the nature demanded could have been granted to com- 
plainantin this State. Assuming —as we must,to give 
the court in Indiana any jurisdiction — that defendant 
resided within that State, the case would be such 
that both that State and this had authority, in respect 
tothe marriage relation, to determine upon its validity, 
or to dissolve it, sofar as the party resident within it 
is concerned. If one proceeds first there is no legal 
impediment to the other's taking like steps afterward, 
if it appears important to the protection of any prop- 
erty rights.” It is true, the statute of that State in 
terms expressly authorized the granting of a second 
divorce in the discretion of the court at the suit of the 
resident party, notwithstanding the other party had 
obtained a divorce in another State. But it will hardly 
be claimed, that that provision gives or undertakes to 
give jurisdiction. It merely gives an additional ground 
for divorce. As already observed, jurisdiction in Michi- 
gan, as well as here, is made to depend solely upon the 
residence of the plaintiff. Being dependent solely 
upon the residence of the plaintiff in Michigan, it could 
not be made to depend upon the action or non-action 
of the courts of other States at the suit of the other 
party to the controversy. Of course, if the suit in 
Indiana terminated the marriage status of the party 
residing in Michigan as effectually as it could the one 
in Indiana, and put‘each party in the same position as 
to each other and the property of each as they were 
prior to the marriage, then a statute authorizing a 
subsequent divorce would be as ineffectual asa statute 
authorizing a divorce between two single persons. On 
the contrary, the provision of the statute in question 
presupposes that when the parties live in different 
jurisdictions a divorce by one, in the jurisdiction in 
which he resides, does not for all purposes preclude a 
divorce by the other party in the other jurisdiction. 
In Doughty v. Doughty, 28 N. J. Eq. 581, affirming S. 
C., 27 id. 315, it was held ‘“‘a decree in a divorce suit 
will have no extra-territorial effect when the defendant 
is domiciled in another State, and is not served with 
process nor with notice of the proceedings. A decree 
for divorce, to be entitled to extra-territorial effect, 
when the person of the defendant is without the 
jurisdiction, must be obtained in a manner consistent 
with natural justice, and such decree is enforced in 
another State only on the ground of comity.’’ In that 
case a divorce was granted at the suit of the wife, 
notwithstanding a former divorce granted at the suit 
of the husband in a court of illinois. In speaking of 
the Illinois divorce, Beasley, C. J., said: ‘* A judgment 
obtained in such a proceeding, authorized by the local 
authority, would incontestably have a local force. 
Rach government has the undoubted right to regulate 
the formation and dissolution of the marriage contract, 
80 far as such contract affects its owncitizens. * * * 
The consideration that a government has the right to 





regulate, as to its own citizens, the matrimonial rela- 
tionship, has now lost the greater part of its force, and 
it is not by the countervailing principle that such gov- 
ernment has no just claim to a right to impose its 
policy beyond the limits of its own territory. This 
embarrassment reaches its acme when the parties to 
the marriage have their domiciles in different States. 
In such a position of things it is not difficult to declare 
that a proceeding for divorce, carried on in the State 
wherein is the domicile of one of the parties, shall 
operate as to the change of slatus of such party within 
the territory of such State; but it is difficult to find 
any principle for declaring that such proceedings shall 
have the effect of changing the status of the other party 
in the State wherein he is domiciled. * * * The 
right of the foreign court to adjudicate, with respect 
to the status of its own domiciled citizens, is undis- 
puted, but I have failed to see how its right to decide 
the status of a citizen of this State, by such adjudica- 
tion, is to be conceded. * * * All the claim which 
such an adjudication has to foreign recognition, in my 
opinion, rests on the ground of comity. * ** But 
an appeal of this kind to interstate comity should, I 
think, never prevail, when the judgment sought to be 
accredited has been rendered in violation of that fun- 
damental axiom of justice before referred to, that the 
parties, before their rights are adjudged, shall have an 
opportunity of being heard.”’ 

In Mansfield v. McIntyre, 10 Ohio, 27, it was held that 
a decree in Kentucky did not bar the right of dower 
in lands lying in the State of Ohio. The court said: 
** From any thing which appears in the case, this divorce 
ought to be deemed valid in this State as well as in the 
State where it was pronounced. The petitioner wasa 
resident of Kentucky. The defendant had been a 
resident. By the laws of that State the court had 
jurisdiction, and the notice required by their statute 
had been given. But the real question is whether a 
divorce decreed in Kentucky, or any other State than 
Ohio, can have any effect upon the rights of the wife, 
so far as property in this State is concerned.” 

Cox vy. Cox, 19 Ohio St. 502, was quite similar, and 
the court said: ‘‘The question therefore is whether 
the ex parte decree can be made available, not merely 
to effect a dissolution of the marriage, but to defeat 
the right of the petioner toalimony which the statute, 
upon the facts as they exist in regard to the husband’s 
desertion, intended to provide for her. We think the 
decree ought not to have such effect.’’ Many courts 
have gone to the extent of holding that a divorce 
granted upon facts similar to those found in this case 
is absolutely void as to both parties. Vischer v. 
Vischer, 12 Barb. 640; McGiffert v. McGiffert, 31 id. 
69; Hoffman v. Hoffman, 55 id. 269; Phelps v. Baker, 
60 id. 107; Kerr v. Kerr, 41 N. Y. 272; Lyon v. Lyon, 2 
Gray, 867; Shannon v. Shannon, 4 Allen, 134; People 
v. Baker, 76 N. Y. 78. 

In this last case the husband was convicted of bigamy. 
The defense was a record of a divorce in Ohio in favor 
of his former wife and against him, showing proof of 
service of process on the husband by publication. There 
was no personal appearance by the husband in the 
divorce suit. The statute of Ohio was in evidence, 
from which it appeared that the proceedings in that 
suit were regular and sufficient, and that the judgment 
was valid and binding under the laws of that State. 
Folger, J., states the question involved thus: “Cana 
court in another State adjudge to be dissolved and at 
an end the matrimonial relation of a citizen of this 
State domiciled and actually abiding here throughout 
the pendency of the judicial proceedings there, without 
a voluntary appearance by him therein, and with no 
actual notice to him thereof, and without personal ser- 
vice of process on him inthat State? * * * Weare 
ready to say that as the law of the State has been de- 
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clared by its courts, that question must be answered 
in the negative. * * * We must and do concede 
that a State may adjudge the status of its citizens 
toward a non-resident, and may authorize to that end 
such judicial proceedings as it sees fit; and that other 
States must acquiesce so long as the operation of the 
judgment is kept within its own confines. But that 
judgment cannot push its effects over the borders of 
another State, to the subversion of its laws and the 
defeat of its policy; nor seek across its bounds the 
person of one of its citizens, and fix upon him a status 
against his will and without his consent, and in hos- 
tility to the laws of the sovereign of his allegiance. It 
is said that a judicial proceeding to touch the matri- 
monial relation of a citizen of a State, whether the 
other party to that relation is or is not also a citizen,isa 
proceeding in rem, or as it is more gingerly put, quasi 
inrem. But it was never heard that the courts of one 
State can affect in another State the rem there not 
subjected to their process, and over the person of the 
owner of which no jurisdiction has been got. Now, if 
the matrimonial relation of the one party is the res in 
one State, is not the matrimonial relation of the other 
party a resin another State?’’ The able judge then 
likens it to proceedings in rem against lands held in 
trust by trustees, all of whom reside in another State, 
and where no personal service of process is had only by 
publication. He then continues: *‘ If one party to a pro- 
ceeding is domiciled in a State, the status of that party, 
as affected by the matrimonial relation, may be ad- 
judged upon. and confirmed or changed, in accordance 
with the laws of that State. But has not the State, in 
which the other party named in the proceedings is 
domiciled, also the equal right to determine his status, 
as thus affected, and to declare by law what may 
change it and what shall not change it? If 
one State may have its policy and enforce it, 
on the subject of marriage and divorce, another may. 
And which shall have ita policy prevail within its own 
borders, or shall yield to that of another, is not to be 
determined by the facility of the judicial proceedings 
of either, nor the greater speed in appealing to them.”’ 
The learned judge concludes: ‘‘ We are not therefore 
satisfied with the doctrine that rests the validity of 
such judicial proceedings upon the right and sovereign 
power of a State to determine the status of its own 
citizens, and because it may not otherwise effectually 
establish it, asserts the power to adjudge upon im- 
portant rights without hearing the party to be affected 
and without giving him the notice which is required 
by the principles of natural justice, he being all the 
while beyond its jurisdiction. Besides, a just consid- 
eration of what is a proceeding in rem, and of the effect 
of a judgment therein, shows that the latter does not 
reach so far as is contended for it. It is a proceeding 
in rem merely. The judgment therein is not usually 
a ground of action in personum in another jurisdiction, 
foras a proceeding in personam, or as giving foundation 
for one, the court gets no jurisdietion.’’ Such isa 
logical statement of a perplexing question by a learned 
and able jurist. The force of such foreign judgments, 
obtained under such circumstances, rests upon the 
principles of comity, and that does not go to the extent 
of absolute conclusiveness. 76 N. Y. 84-6; Bradshaw 
v. Heath, 13 Wend. 416; Pennoyer v. Neff, 95 U.S. 714; 
Von Fossen v. Ohio, 25 Alb. Law J. 254; Thompson v, 
Whitman, 18 Wall. 457. 

In this last case it was held that “ want of jurisdic- 
tion may be shown either as to the subject-matter or 
the person, or in proceedings in rem, as to the things.” 

In Stilphen v. Stilphen, 58 Me. 508, it was held that 
“the fact that the husband has already obtained a 
divorce a vinculo is no bar to the granting of a like 
divorce to the wife, when in the exercise of a sound 
discretion, it is deemed reasonable and proper.” The 





court there say: ‘‘ But it is said that when one party 
has been divorced the other may lawfully marry again, 
Therefore there is no necessity for a second divorce. 
If the sole object of a divorce suit was to enable one or 
both of the parties to marry again, this argument would 
be entitled to great weight. But this is not the case. 
The ultimate object is, in many cases, to enable the 
court to decree concerning the care and custody of the 
children, and make provisions for their support and 
education, and to secure to the wife such portions of 
the common estate as justice and humanity may dic- 
tate. The decree for a divorce may in such cases be 
regarded as a mere matter of form, necessary only to 
enable the court to make the ancillary decree; for in 
terms the law does not authorize the court to make 
the latter without first making the former.”” Page 515. 
We have thus quoted at length from some of the best- 
considered cases in the country, because the question 
involved ia upon the border line, where much confusion 
among judicial opinions prevails, with the view, if 
possible, to reach a conclusion which will come the 
nearest to duing justice to parties who are unwilling 
to do justice to themselves, and at the same time pre- 
serve a just comity to the judicial determinations of 
a sister State, and the proprieties and decency of society 
at large. Every State has its own statutory policy with 
respect to marriage and divorce. Wisconsin has hers. 
This court has determined that it relates entirely to its 
own citizens, and not to the residents of other States, 
even though they are joined in marriage with persons 
residing in this State. Our statute declares that ‘** when 
a judgment of divorce from the bond of matrimony 
is granted in this State by acourt of competent au- 
thority, such judgment shall fully and completely dis- 
solve the marriage contract as to both parties.’’ Section 
2874, Rev. St. Michigan had no such statute. We have 
no statute declaring what shall be the effect of a foreign 
divorce. It is moreover the policy of the statute to 
guard and protect the wife. Upon entering the mar- 
riage relation, she at once acquires an inchoate interest 
in her husband’s property — his lands and especially 
his homestead. Without her signature his deed of the 
homestead is ineffectual for any purpose. Without 
her signature he can only convey an imperfect title as 
to his other lands. Besides the husband is under ob- 
ligations, if capable, to support his wife even if he has 
no lands. This obligation is so binding that this court 
has already held, as above indicated, that it continues 
even after a valid judgment of divorce granted in this 
State. 

Thus the marriage status of the husband involves 
not only his allegiance and fidelity to his wife, but an 
obligation of support, and a surrender to her of a cer- 
tain inchoate interest in his lands. So the marriage 
status of the wife involves not only her allegiance and 
fidelity to her husband, but a condition of security in 
respect to her future support and an inchoate interest 
in his lands, and especially his homestead. The mar- 
riage status of each also involves the care, custody, 
education and control of the children of such mar- 
riage. The Michigan judgment, as indicated by the 
record, is entirely silent upon the subject of alimony, 
allowance to the wife, or any division of his property, 
or any property righis. It was «2 judgment in rem, 
but the only thing purporting to be affected by it is 
the allegiance, fidelity,and contract relation to his wife. 
It simply undertook to sever that relatiou. It made 
no allowance for alimony or support. It did not at- 
tempt to determine any right to property, nor the 
wife’s interest in any property. It is silent as to the 
status of the wife to his lands in Wisconsin by reason 
of the marriage. To givesuch a judgment the effect 
of barring the wife of all interest in the Wisconsin 
lands, is to enlarge its provisions and incorporate in It, 
by way of comity, what the Michigan court had no 
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power or jurisdiction to adjudge. It would be to 
enable the husband to do, by way of desertion and a 
secret foreign divorce, what it would have been im- 
possible for him to have accomplished had he remained 
a resident of this State. To give the judgment such 
an effect, would be to offer a premium to all discon- 
tented husbands by way of deserting their wives and 
obtaining a secret divorce in a foreign jurisdiction, and 
thus relieve his lands in this State of all inchoate interest 
on the part of the wife and himself, of all obligations 
‘ to pay any alimony, allowance, or support. It would 
thus put it in the power of the husband to do, through 
the instrumentality of a foreign jurisdiction, what he 
could not do in the courts where he and his wife both 
resided. We are not disposed to sanction so great an 
imposition upon our own citizens, and the domestic 
policy of our own State. Besides the service upon the 
Michigan judgment was based, was under a statute of 
that State, unlike ours, purely constructive. It was 
by publication only. No effort seems to have been 
made to send any uotice to the wife, and she received 
none, notwithstanding her residence and post office 
address must necessarily have been known to the 
husband. Upon the facts found. the authorities cited. 
and the reasons given, we are constrained to hold that 
although marriage is a status, and every State has the 
right to fix, regulate and control the same as to every 
person within its jurisdiction, even though one of the 
parties may at the time actually reside in another 
State, yet where a husband and wife were both for 
some years residents of this State, and lived and co- 
habited together therein as husband wife upon lands 
belonging to the husband, and the husband deserted 
the wife and went to another State, where he became 
a resident, and thereupon obtained a divorce in that 
State upon constructive notice merely, and for a cause 
of action (desertion) alleged to have occurred a -year 
prior to the time when he deserted from his wife, and 
under a statute which made jurisdiction dependent 
entirely upon the fact of such husband's residence 
there, against the wife, who continued to reside upon 
the same lands, and who was not personally served 
with notice, and who did not appear in the action, but 
was ignorant of its pendency until after the decrec 
therein was rendered, such judgment was not conclu- 
sive against the wife so as to bar a subsequent action 
by her in a court of this State against the same husband 
for a divorce, alimony, allowance and division of such 
lands so situated within this State, especially where 
such foreign judgment of divorce was based upon an 
alleged cause of action which was false in fact. 
The judgment of the Circuit Court is affirmed. 


———__>—____—— 


MALPRACTICE DOES NOT 
SURVIVE. 
NEW HAMPSHIRE SUPREME COURT. 
JENKINS V. FRENCH.* 

Assumpsit cannot be maintained against the administrators 
of a deceased surgeon to recover damages arising from 
unskilful treatment of a patient. 

SSUMPSIT. The question reserved was, whether 

this action could be maintained against the ad- 

ministrators for unskilful treatment of the plaintiff by 
the deceased. 

A, F. L. Norris, for plaintiff. 

Mugridge, for defendants. 

STANLEY, J. The precise point here presented has 
been decided in Vittum v. Gilman, 48 N. H. 416, and 


ACTION FOR 


“To appear in 58 New Hampshire Reports. 





we find no good reason to doubt the correctness of that 
decision. 

It is conceded that if the action were in tort it 
could not be maintained; but the plaintiff claims that 
being on a contract, a different rule prevails. 

The general doctrine, to which this case forms no 
exception, is that actions for the redress of personal 
injuries only do not survive, and this without regard 
to the form. It is true, as a general proposition, that 
actions in form ex contractu survive, but this is due 
rather to the substance of the action than to its form. 
There are actions, such asarise from the negligence of 
an attorney, or of a coach proprietor, where the plain- 
tiff seeks to recover damages, which survive, but in 
these the primary cause of complaint is the injury 
to property and rights of property, and the personal 
injury is incidental. The line of demarcation, separa- 
ting those actions which survive from those which do 
not, is that in the first the wrong complained of affects 
primarily and principally property and property rights, 
and the injuries to the person are merely incidental, 
while in the latter the injury complained of is to the 
person, and the property and rights of property affected 
are incidental. This distinction is recognized in all 
the authorities. Broom Max. 702; Com. Dig., ‘* Ad- 
ministration,” B. 15; Hamlby v. Trott, Cowp. 375; 
Chamberlain v. Williamson, 2 M. & S. 408; Stebbins v. 
Palmer, 1 Pick. 71; Smith v. Sherman, 4 Cush. 408; 
Wade v. Kalbfleish, 58 N. Y. 282, 285, 287; Lattimore v. 
Simons, 13 8. & R. 183; Chitty Pl. 67, 90; Bouv. Lust. 
2755, 2756. 

In the present case, there is no suggestion of injury 
to the property or property rights of the plaintiff. 
Her only complaint is of her personal injuries by the 
unskilfulness of the deceased, and the action cannot 
be maintained. 


Case discharged. 


NEW YORK COURT OF APPEALS AB- 
STRACT. 

APPEAL— PRESUMPTION THAT FACTS EXISTED TO 
SUPPORT JUDGMENT — EVIDENCE — PAROL TO VARY 
DEED.— (1) The rule that an appellate court will pre- 
sume in support of a judgment rendered ou a trial 
before a court or referee, that material facts appearing 
in the case not embraced in the express findings were 
nevertheless found, and considered by the trial court, 
applies only to such facts as being found would tend 
to support the special findings. The rule is based upon 
the reasonable intendment that all supporting facts 
were taken into consideration by the trial court, but 
it would be a perversion of the rule to apply it to in- 
consistent facts not conclusively established. In respect 
to such facts there can be no presumption that they 
were found. See Oberlander v. Spiess, 45 N. Y. 175. 
(2) When the description in a deed designates a partic- 
ular piece of land the description cannot be departed 
from by parol evidence of intent, and declarations of 
the grantor are inadmissible to show that something 
else was intended to be conveyed. Tymason v. Butro, 
14 Wend. 675; Cornell v. Todd, 2 Den. 130; Clark v. 
Baird, 9 N. Y. 183; Drew v. Swift, 46 id. 204. Judg- 
ment reversed. Armstrong v. Dubois. Opinion by 
Andrews, C. J. 

(Decided Oct. 10, 1882. 


CARRIER — LIMITATION OF LIABILITY BY SHIPPING 
BILL— CONSTRUCTION Of CONTRACT— ** GOODS AWAIT- 
ING DELIVERY.” —A railroad shipping bill provided 
that the carrier shduld not be liable as such while the 
goods were “at any of their stations awaiting delivery” 
to the consignee, and that during such period the 
carrier should be liable only as warehouseman. The 
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property transported was a quantity of hams shipped 
at Chicago for Binghamton, which reached the latter 
place in due season. They arrived on Thursday. No 
notice of their arrival was given to the consignees. A 
cartman of the latter inquired on Thursday and Friday 
for the hams, and he was told at the freight office of 
the carrier that they had not arrived. They were then 
in a car which had arrived on Thursday and stood 
upon a side track. On Saturday afternoon at about 
half-past five o’clock notice of the arrival for the first 
time reached the consignees. The shipping bill men- 
tioned required freight to be removed from the cars 
“during business hours.’’ The consignees assuming 
that no time remained in which to remove their freight 
during what remained of the business hours of that 
day, waited over Sunday and unloaded the hams on 
Monday, when they were found to have been seriously 
injured by the heat and the delay. Held (1), that the 
terms of the shipping bill did not release the carriers 
from liability for negligence. Nichols v. New York Cent. 
& Hud. R. R. Co., 15 W. Dig. 20. (2) His liability in the 
absence of special contract or from custom makes him 
an insurer until delivery, aud remains until the prop- 
erty is actually delivered at its destination or until 
notice is given to the consignee and the expiration of 
a reasonable time for its removal. Fenner v. Buffalo 
& St. L. R. Co., 44 N. Y. 511; Zinn v. New Jersey St. 
Co., 49 id. 442; McAndrew v. Whitlock, 52 id. 40; 
Gleadell v. Thompson, 56 id. 194. The condition in 
the shipping bill, relieving from liability while the 
goods are awaiting delivery, meant that after the 
goods have arrived and the carrier has given notice to 
the consignee at a time which furnishes reasonable 
opportunity for him to get them, then the carrier 
responsibility as such ends, and then and not until 
then are the ‘‘ goods awaiting delivery.’’ The carrier 
here remained liable as such until after the hams were 
injured and were liable for such injury. Judgment 
affirmed. McKinney v. Jewett. Opinion by Finch, J. 
[Decided Oct. 24, 1882.] 


LEASE — EVICTION — NUISANCE PERMITTED BY 
LANDLORD — CONSTRUCTIVE EVICTION — COUNTER- 
CLAIM.— In an action upon a lease under seal for the 
term of three years, to recover rent for the last half 
year of the term, the complaint alleged an occupation 
by defendant during the whole term which was not 
denied. The answer set up that the lessor permitted 
the rooms above those leased to the defendant to be 
used and occupied by persons who carried on a noisy 
mechanical pursuit, etc., causing great noise and dis- 
turbance, thereby!interfering with defendant’s use, 
occupation and possession of his rooms and preventing 
him from carrying on his professional business therein 
and preventing clients from consulting him, etc. It 
was further alleged that on divers occasions during the 
period during which the rent sought to be recovered 
accrued, the defendant was compelled to leave his 
rooms, etc., by reason of said noise and disturbance; 
that the throwing down of weights in the room above 
broke the ceiling of defendant's room causing lime and 
dust to fall upon his books, furniture, etc., and that 
water leaked through the broken ceiling and ran into his 
room injuring his carpet, etc., and that this noise and 
disturbance was permitted by plaintiff and that al- 
though requested she did not prevent it, and that 
defendant received damage from the matters stated 
in the sum of $2,000. Held, that a demurrer ‘to the 
answer was properly sustained. While a covenant of 
quiet enjoyment on the part of the lessor is implied in 
a lease under seal for a term not exceeding three years 
(Mayor of New York v. Mabie), the general rule is that 
eviction is necessary to constitute a breach of the 
covenant. ‘ The covenant for quiet enjoyment,” said 
Spencer, C. J., in Whitbeck v. Cook, 15 Johns. 483, 





‘‘extends to the possession and not to the title, and ig 
broken only by an entry and expulsion from or some 
actual disturbance of the possession.’’ While there may 
be circumstances which will justify a tenant in aban- 
doning the premises, and in connection with the 
abandonment will support a plea of eviction although 
there is no actual entry or disturbance of the posses- 
sion (Dyett v. Pendleton, 8 Cow. 728), there is no case 
sustaining the doctrine that there can be a constructive 
eviction unless the possession is surrendered. See also 
Edgerton v. Page, 20 N. Y. 281. There is no eviction 
averred in the answer. Assuming that defendant has 
a cause of action, it does not arise out of the contract 
or transaction set forth in the complaint as the foun- 
dation of plaintiff's claim, nor is it connected with the 
subject of the action, nor is it a cause of action on 
contract. It could not therefore be the subject of a 
counterclaim. See Lounsbery v. Snyder, 31 N. Y. 
514; Home Ins. Co. v. Sherman, 46 id. 370; Levy v. 
Bend, 1 E. D. Smith, 169. Judgment affirmed. Boree 
v. Lawton. Opinion by Andrews, C. J- 

[Decided Oct. 27, 1882.] 


PRACTICE — AT TRIAL— MOTION FOR NON-SUIT. — It 
is well settled that when defendant moves for a non- 
suit or rests, his defense upon questions of law, and 
does not request to go to the jury and his motion is 
denied or the law held adversely to him, he is estopped 
from raising the point upon appeal that there were 
questions of fact which should have been passed upon 
by the jury. Ormes v. Dauchy, 82 N. Y. 443. See 
also O’Neill v. James, 43 id. 84; Trustees of East 
Hampton v. Kirk, 68 id. 459; Winchell v. Hicks, 18 id. 
558. Judgment affirmed. Dillon v. Cockroft. Opinion 
by Miller, J. 

[Decided Oct. 24, 1882.] 


RELEASE — OF DEBT BY DESTROYING OR GIVING UP 
WRITTEN OBLIGATION — EVIDENCE.— (1) The rule 
seems to be well settled by the authorities that where 
an obligee delivered up the obligation which he holds 
against another party, with the intent and for the pur. 
pose of discharging the debt,when there is no fraud or 
mistake alleged or proven, such surrender operates 
in law asa release and discharge of the liability thereon; 
nor is auy consideration required to support such a 
transaction when it has been fully executed. Albert 
v. Ziegler, 29 Penn. St. 50; Birch v. Endress, 51 Barb. 
570; Doty v. Wilson, 5 Lans. 10. (2) Parol evidence 
of such a transaction does not violate the rule of law 
that parol evidence is inadmissible to contradict a 
writing. Judgment affirmed. Larkin v. Hardenbrook. 
Opinion by Miller, J. 

[Decided Nov. 14, 1882.] 
—_— 
STATES SUPREME 
STRACT. 

APPEAL—TO SUPREME COURT— JUDGMENT AG- 
GREGATING OVER $5,000 MADE UP OF LESS SUMS DUE 
DIFFERENT PARTIES.— A. being indebted to various 
parties confessed judgment in favor of H. for $9,512, 
and upon this judgment execution was issued and 
property of A. seized. Creditors of A., claiming that 
this judgment and execution were fraudulent in suits 
against A., caused this property to be attached. The 
property was sold for $7,405, and the money paid into 
court. Judgments were obtained in favor of the 
creditors in the attachment suits for upward of $7,000 
in the aggregate, but no one creditor party recovered 
as much as $5,000. Ina supplemental suit by all the 
creditors judgment was declared void. Held, that an 
appeal by defendant would not lie to this court. See 
Seaver v. Bigelow, 5 Wall. 208. Appeal from U. 
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S. Cire. Ct., W. D. Missouri, dismissed. Schwed vy. 
Smith. Opinion by Waite, C. J. 
[Decided Nov. 27, 1882.] 

FRAUDULENT CONVEYANCE— WHEN VOLUNTARY 
SETTLEMENT ON WIFE NOT.— W., who was somewhat 
indebted, made a voluntary settlement on his wife of 
real property. At that time he had property which 
creditors could reach, exceeding in value, all his exist- 
ing indebtedness by several thousand dollars. He was 
engaged in active business, with fair prospects, good 
credit, and of an unsullied reputation. Allof his in- 
debtedness existing at the time of the settlement upon 
the wife, was subsequently, and without unreasonable 
delay, fully discharged by him. The conveyance to 
the wife was recorded immediately after its execution. 
Held, not sufficient to establish fraud as to the subse- 
quent creditors of the husband authorizing the avoid- 
ing of the deed. See Pepper v. Carter, 11 Mo. 543; 
Payne v, Stanton, 59 id. 159. Decree of U. 8. Cire. Ct., 
E. D. Missouri, reversed. Wallace v. Penfield. Opinion 
by Harlan, J. 

(Decided Nov. 27, 1882.] 

MARITIME LAW — COLLISION — STEAMER AND CANAL 
BoAT.— An ocean steamer starting from a crowded slip, 
the motion of her propeller caused a canal boat to 
break her fastenings and swing around against the 
propeller whereby she was sunk. Held, that the 
steamer was in fault for not having a lookout at her 
stern, by whom the peril of the canal boat could have 
been seen in time to stop the propeller and prevent the 
collision. If towage is necessary to extricate a large 
steamer from a crowded slip or harbor without injury 
to other vessels, it should be employed. Although 
powerful machines like those of steamers and locomo- 
tives may produce incidental inconveniences for which 
there is no remedy, yet they should be so managed 
and operated as to do the least possible injury con- 
sistent with their substantial usefulness. Those in 
charge of the canal boat in this case, having done all 
that reasonable prudence required of them, by properly 
fastening their boat, were held free from blame. De- 
cree of U. 8S. Cire. Ct., 8S. D. New York, affirmed. 
Steamship Nevada v. Quick. Opinion by Bradley, J. 
{Decided Nov. 27, 1882.] 

MUNICIPAL BONDS—NON-FULFILMENT OF CONDI- 
TIONS BY DONEE— PURCHASER WITH NOTICE.—A 
city having authority to incur indebtedness to aid in 
the development of water power near it authorized by 
ordinance the issue of its negotiable bonds to C. for 
the purpose of erecting adam across a river. The 
ordinance provided as a condition precedent that C. 
should enter intoan obligation that he would without 
unnecessary or unreasonable delay cause a good sub- 
stantial and sufficient dam to be constructed across a 
river named, for the purpose of bringing into use all 
the available water power of that river at the place 
with sufficient head, etc., to make such power avail- 
able, and that he should bind himself in case the work 
was not constructed as required to return the bonds 
and to save the city harmless from liability on their 
aacount. The bonds of the city were accordingly 
delivered to C., who transferred them to a company 
which undertook to construct the dam, but only par- 
tially completed its work, so that some water power 
was furnished; but the dam was shortly afterward 
carried away and never recoustructed. Held, that the 
city was not liable upon the bonds notwithstanding 
recitals therein to a purchaser for value after maturity 
who had purchased from a purchaser for value before 
maturity, both purchasers having knowledge of all the 
facts attending the issue of the bonds. Judgment of 
U.S. Cire. Ct., N. D. Illinois, reversed. City of Ot- 
tawa vy. Carey. Opinion by Harlan, J. 

[Decided October 30, 1882. 





TAXATION — STATUTORY CONSTRUCTION — TAX SALE 
— FORMALITIES IN DEED —SHERIFF — LIABILITY OF 
AS TO PROPERTY SEIZED — PRACTICE.— (1) A statute 
of Wisconsin provides that ‘‘no action shall be com- 
menced by the former owner or owners of any lands, 
or by any person claiming under him or them, to re- 
cover possession of land which has been sold and con- 
veyed by deed for non-payment of taxes, or to avoid 
such deed, unless such action shall be commenced 
within three years next after the recording of such 
deed.”” Held, that under this statute land is to be re- 
ga ded as having been sold for non-payment of taxes, 
although the sum to raise which it was sold included 
five cents fora United States revenue stamp, to be 
put, and which was put, on the certificate issued to the 
purchaser on the sale. (2) A deed on a tax sale in 
Wisconsin recited that “S. A. Coleman, assignee of 
Oconto county,’ had deposited certificates of sale 
showing that five parcels, each of which sold for so 
much, were sold **to the said Oconto county, and by 
its treasurer assigned to S. A. Coleman,”’ forso mach 
‘‘in the whole,” the total being the sum of the five 
several sums. The statute of Wisconsin prescribed a 
form of deed, and provided that it should be “ sub- 
stantially ’’ in that or ‘* other equivalent form,’’ show- 
ing that the land was sold fora sum named “in the 
whole.”’ Held, that the deed followed the form sub- 
stantially. (3) A sheriff having possession of property 
under a writ of attachment is not bound by a judg- 
ment ina replevin suit to which he was not a party, 
and in which he was not served with process, and did 
not appear, and which he did not defend, although his 
under sheriff, as an individual, was a party to the re- 
plevin suit. (4) Although there was no general verdict 
of ajury in this case, and no special verdict in any 
form known to the common law, and no waiver in 
writing of a jury trial, and no such finding of the 
court below upon the facts as is provided for by section 
649 United States Revised Statutes, this court, on a 
written stipulation filed in this court by the parties, 
agreeing upon the facts, reviewed the case on a writ of 
error, and reversed a judgment below for the defend- 
ant, and directed a judgment for the plaintiff in an 
action of trover. Judgment of U. 8S. Cire. Ct., E. D. 
Wisconsin, reversed. Geekie v. Kirby Carpenter Co. 
Opinion by Blatchford, J. 

[Decided December 6, 1882.] 


WISCONSIN SUPREME COURT ABSTARCT. 
OCTOBER 31, 1882. 

AGENCY —AGENT TO BUY HAS NO PRESUMED 
AUTHORITY TO OBTAIN CREDIT.— An agent to buy 
wheat or other grain must, in order to bind his princi- 
pal, who furnishes in advance the funds to make the 
purchases, buy for cash, unless he has express power 
to buy upon credit, or unless the custom of the trade 
is to buy upon credit; and in the absence of express 
authority, or proof of the custom of the trade to buy 
on credit, such agent cannot bind his principal, by a 
purchase upon credit of a person who is ignorant of his 
real authority as between himself and his principal. 
Paley, Ag. 161, 162; Jacques v. Todd, 3 Wend. 83; 
Schimmelpennick v. Bayard, 1 Pet. 264; Story, Ag., §$ 
225, 226; Berry v. Barnes, 23 Ark. 411; Stoddard v. 
MclIlvain,7 Rich. (S. C.) 525; Whart.Ag., § 186; Adams 
v. Boers, 24 Iowa, 96; Tabor v. Cameron, 8 Metc. 456; 
Temple v. Pomeroy, 4 Lay. 128; Bank v. Bugbee, 1 
Abb. App. Cas. 86. Kamarowski v. Krumdick, Opine 
ion by Taylor, J. 


. 


CHATTEL MORTGAGE — LIABILITY OF SECOND MORT- 
GAGOR SELLING PROPERTY.— A second mortgagee of a 
chattel who takes the same from the possession of the 
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mortgagor and sells it and receives the full considera- 
tion of the sale, without regard to the rights of the 
senior mortgagee, is liable to the latter in an action for 
the conversion of the chattel. SeeSmith v. Koust, 50 
Wis. 360; Phillips v. Cook, 24 Wend. 388; Waddell v. 
Cook, 2 Hill, 47; Melville v. Brown, 15 Mass. 82; Cot- 
ton v. Watkins, supra; Cotton v. Marsh, 3 Wis. 221; 
Bates v. Wilbur, 10 id. 415; Flanders v. Thomas, 12 
id. 410; and Welch v. Sackett, 12 id. 243. Lowe v. 
Wing. Opinion by Orton, J. 


CORPORATION — POWER OF COURT OF EQUITY TO 
DISSOLVE.— (1) Independent of the statute and at 
common law, a court of equity had no power to 
dissolve a corporation, and sell and divide its property, 
at the suit of an individual stockholder, in his own 
behalf and in his own name. Society v. Morris Canal 
Co., 1 N. J. Eq. 157; Attorney General vy. Stevens, id. 
369; President, Managers, etc., v. Trenton City Bridge 
Co., 13 N. J. Ch. 157; State v. Merchants’ Ins. & T. 
Co., 8 Humph. 235 Hodges v. New England Screw Co. 
3 R. I. 9; Bayless v. Onre, 1 Freeman (Miss.), 161; 
Commonwealth v. Union Ins. Co., 5 Mass. 282; Folger 
v. Columbian Ins. Co., 99 id. 274. (2) There is no stat- 
ute in this State authorizing one of several stock- 
holders to maintain a bill in equity in his own name, 
orin the name of the State, without leave being first 
granted therefor by this court, to dissolve a corpora- 
tion, and convert its property into money, and then 
divide the same among a portion of the stockholders; 
and in the absence of such astatute, such a suit cannot 
be maintained. See Slee v. Bloom, 5 Johns. Ch. 366; 
Verplank v. Mercantile Ins. Co., Edw. Ch. 84; Doyle 
v. Peerless P. Co., 44 Barb. 239; Gilman v. Green Point 
Sugar Co., 61 id. 9; Penniman v. Briggs, 1 Hopk. 
303; Bradt v. Benedict, 17 N. Y. 99; Denike v. New 
York, etc., Co., 80 id. 605; King v. Ogden, 10 B. & C. 
230; The Wallamet, 5 Sawy. 44; Ward v. Sea Island 
Co., 7 Paige, 298; Mickles v. Rochester Bank, 11 id. 
118. Strong v. McCogg. Opinion by Cassoday, J. 


STATUTE OF FRAUDS— PROMISE TO PAY DEBT OF 
ANOTHER— CONTRACTOR AND MERCHANT GIVING 
CREDIT TO SUBCONTRACTOR.— Contractors to build a 
raiJroad agreed with merchants to pay orders and time 
checks issued by a subcontractor to his employees. 
Upon the faith of this agreement, and giving credit 
exclusively to the contractors, the merchants accepted 
and received such orders and time checks in exchange 
for goods. Held, that the promise of the contractors 
was not within the statute of frauds. Doyle v. White, 
26 Me. 341; Walker v. Penniman, 8 Gray, 233; Billings- 
ley v. Dempivoolf, 11 Ind. 414; Hanford v. Higgins, 1 
Bosw. 441; Williams v. Corbit, 28 Il]. 262; Chase vy. 
Day, 17 Johns. 114; Brown v. George, 17 N. H. 128; 
Hall v. Wood, 3 Pin. 308; Birchard v. Booth, 4 Wis. 
119; Thayer v. Gallup, 13 id. 411; Champion v. Doty, 
31 id. 190; Vogel v. Melens, id. 306. West v. O’Hara. 
Opinion by Orton, J. 


WAIVER— AGREEMENT TO WAIVE RIGHT OF 
APPEAL.— An agreement between the parties, upon 
the payment of a judgment, to settle all litigation in 
the matter, and waive all right of appeal, would prob- 
ably be enforced ; but such agrecment should be clearly 
established and not made out by way of inference. See 
Dyett v. Pendleton, 8 Cow. 325; People v. Stephens, 
52 N. N. 306; Cook v. Palmer, 19 Abb. Pr. 372; 
Thornton v. Woolen Mills, 41 Wis. 265. Sloane v. 
Anderson. Opinion by Cole, C. J. 


WATER-COURSE — RIPARIAN RIGHTS ON ARTIFICIAL 
STREAM.— Plaintiff sued for damages resulting from 
obstructions in a navigable river by defendants, 
whereby plaintiff was prevented from floating logs 
down such river, and defendants set up as a counter- 
claim that said river being tortuous they had cut a 








canal from one bend to another therein, and so facili- 
tated and cheapened the floating of logs down such 
river, and for the use of such canal and men employed 
by defendants, plaintiffs were indebted to them ina 
certainsum. Held, that as to the use of the canal the 
defendants must be held to have dedicated it to the 
public, and that they could not charge plaintiff there- 
for; and asto the charges for the men, they did not 
arise out of the transactions set up in the complaint, 
and such a counter-claim could not be sustained. In 
Lawson v. Mowry, 52 Wis. 235, it was assumed that 
owners of lots abutting upon the canal had the same 
riparian rights as they would if their lots abutted to 
the river. Such was held to be the law in Townsend y, 
McDonald, 12 N. Y. 276. Whether such isthe law in 
all cases or not, it would seem that an artificial water- 
course may be made under such circumstances as to 
confer all such rights as a riparian owner would have 
had in the case of a natural stream. Sutcliffe v. Booth, 
9 Jurist, N. S. 1037; Wood v. Wand, 3 Exch. 148, 
Weatherby v. Micklejohn. Opiniou by Cassoday, J. 


——___.—__— 


NEW JERSEY SUPREME COURT ABSTRACT. 
JUNE TERY, 1882.* 

CONTRACT — FOR BUILDING ON LAND — ABROGATION 
— ACCEPTANCE.— A contract for building on land may 
be abrogated or abandoned, either by the express 
agreement of the parties or by the implication arising 
from conduct inconsistent with its being still in force. 
But mere deviations and changes of plan will not imply 
abrogation or abandonment when the contract ex- 
pressly provides that such deviations and changes may 
be made. Whenacontract for Building on land has 
not been so performed as to justify a recovery thereon, 
a recovery in assumpsit on the common counts, for the 
work and materials used in the erection, will only be 
permitted when the owner has actually accepted the 
building. Such acceptance may be express or implied 
from circumstances; mere occupation of the building 
does not necessarily imply such acceptance. Authori- 
ties referred to Ellis v. Hamlen, 3 Taunt. 55; Monroe 
v. Butt, 8 El. & Bl. 738; Smith v. Brady, 17 N. Y. 173; 
Glacius v. Black, 50 id. 145; 2 Addison Contr., §§ 864, 
865; Cutler v. Close, 5 C. & P. 337; Dallman v. King, 4 
Bing. N. C. 105; Stadhard v. Lee, 3 B. & 8. 364; Hay- 
ward v. Leonard, 7 Pick. 180; Smith v. First Cong. 
Ch.,8 id. 178; Snow v. Ware, 15 Mete. 42; Atkins v. 
Barnstable, 97 Mass. 428; Fitzgerald v. Allen, 128 id. 
232 @ Dermott v. Jones, 2 Wall. 1; School Trustees v. 
Bennett, 3 Dutch. 513; Haslack v. Mayers, 2 ic. 284; 
Corwin v. Wallace, 17 Iowa, 374. Bozarth v. Dudley. 
Opinion by Magie, J. 


LIMITATION — ACTION ARISING FROM STATUTE.— 
The statutory limitation of six years for the bringing 
of asuitis not applicable when the entire cause of 
action arises out of a statute. See Cork & Bandon R. 
Co. vy. Goode, 13 C. B. 826; Bullard v. Bell, 1 Mason, 
243; Talory v. Johnson, Cro. Car. 513; Jones v. Pope, 
1 Saund. 36; Van Hook v. Whitlock, 3 Paige, 409; 
Shepherd v. Hills, 11 Ex. 55; Jordan v. Robinson, lb 
Me. 167; Richards v. Bickley, 13 Serg. & R. 395; Lane 
v. Morris, 10 Ga. 162. Cowenhoven v. Freeholders of 
Middlesex. Opinion by Beasley, C. J. 

MAXIM — IGNORANTIA LEGIS NEMINEM EXCUSAT.— 
The maxim ignoraniia legis neminem excusat is not 
universally applicable, but only when damages have 
been inflicted or crimes committed. In Queen v. 
Mayor of Tewkesbury, L. R.,3 Q. B. 629, it is said: 
“The maxim is ignorantia legis neminem excusat, but 
there is no maxim which says that for all intents and 





*To appear in 15 Vroom’s (44 N. J. Law )Reports. 





mo mt SS eS OO hee OP ee het eo Cie 


THE ALBANY LAW JOURNAL 


77 








purposes a person must be taken to know the legal 
consequences of his acts;’’ and in Spread v. Morgan, 11 
H. L. Cas. 588, 602, Lord Westbury, C., referring to the 
equitable doctrine of election, remarked that although 
it it is true as a general proposition, that knowledge of 
the law must be imputed to every person, it would be 
too much to impute knowledge of this rule of equity.” 
In the case at bar B., a tenant, owing rent, agreed for 
a sufficient consideration to pay it to A. provided he 
should not be compelled to pay it to the assignee in 
bankruptcy of his landlord, to whom such rent was 
really due, but B. was in doubt as to his legal right. 
Held, such contract was legal and enforceable, and the 
defense that it was opposed to the spirit and policy of 
the bankrupt laws was not available. Brock v. Weiss. 
Opinion by Beasley, C. J. 

NEGLIGENCE — FIRE SET BY LOCOMOTIVE — EVI- 
DENCE — PRESUMPTION — DEGREE OF CARE REQUIRED. 
—(1) Evidence that the principal instructed the agent 
to be careful is not relevant to theinquiry whether the 
agent was in fact negligent. (2) Evidence showing 
that a fire might have been caused by a spark from a 
locomotive, and tending to disprove the presence of any 
other cause, will warrant a conclusion that a spark did 
escape. (3) By the New Jersey statute proof that a 
fire originated in a spark from an engine is prima facie 
evidence of negligence in those controlling the engine. 
In some cases it has been held that on general princi- 
ples, the escape of fire from an engine raises a pre- 
sumption of negligence against its operators. Illinois 
Cent. R. Co. v. Mills, 42 Ill. 407; Clemens v. Han. & 
St. Jos. R. Co., 53 Mo. 566: Ellis v. P. & R.R. Co., 2 
Tred. L. 158; Spaulding v. Chic. & N. W. R. Co., 30 
Wis. 110. (4) A railroad company is bound to employ 
the most approved safeguards against the escape of 
fire from locomotives. Wiley v. West Jersey Railroad 
Co. Opinion by Dixon, J. 

NEGLIGENCE — FIRE KINDLED ON ONE'S OWN LAND 
—RULE AS TO LIABILITY —EVIDENCE.—(1) In an 
action for the recovery of damages resulting from a fire 
kindled upon the property of the defendants, it is 
necessary that the plaintiff should show that the fire 
was unlawfully kindled, or negligently kindled or 
guarded. Whatever the earlier impression may have 
been regarding the responsibility of a person who 
kindled a fire upon his premises for all resulting 
damages to his neihhbors’ property, the rule as early 
as the decision in Tuberville v. Stamp, 1 Salk. 13, has 
been considered settled, that without a negligent kind- 
ling or guarding of a fire, no liability could be fixed 
upon a person from whose premises it spread and de- 
stroyed the property of another. Vaughan v. Menlove, 
3 Bing. N. C. 468; Filliter v. Phippard, 11 A. & E., N. 
S. 346; Clark yv. Foot, 8 Johns. 421; Tourtellot v 
Rosebrook, 11 Mete. 460. (2) Where the servants of a 
railroad company left in a house where the oil used by 
the company was kept, a stove red-hot orso adjusted 
that it would speedily become red-hot, around which 
was scattered inflammable waste, and upon which was 
acanof oil, the jury were warranted in finding that 
the conduct of the defendant's servants was negligent. 
(3) It was not erroneous to overrule an offer by the de- 
fendants to prove what instructions were given by 
them to their servants relative to the care of the stove 
and the contents of the oil-house, inasmuch as the 
ground of plaintiff's case was the negligence of the 
servants. Lead vy. Pennsylvania Railroad Co. Opinion 


by Reed, J. 
————_»—_—_——. 


KENTUCKY COURT OF APPEALS AB- 
STRACT. 
CARRIER — OF PASSENGERS — DEGREE OF CARE RE- 
QUIRED OF.—A carrier of passengers for hire is re- 





quired to use the utmost care and skill, which prudent 
men are accustomed to use under like circumstances, 
and no more. Therefore it was error to instruct the 
jury that the defendant, a street railway company. 
‘* was bound, as far as human foresight and care would 
enable it, to carry the plaintiff with safety.’ This 
instruction prescribed the utmost care and largest 
foresight of the most skillful human being. Louisville 
City Railway Co. v. Weams. Opinion by Hargis, C. J. 
[Decided October 5, 1882.] 

CONSTITUTIONAL LAW — IMPAIRING CONTRACT — 
DECREASING OFFICIAL SALARY.— The acceptance of a 
public office by a citizen who has been elected thereto 
by the people is not a contract between him and them 
or the State, which so insures to him the fees and 
compensation fixed by law for his official services that 
they cannot be diminished during his incumbency. 
Consequently the Legislature, in the absence of a con- 
stitutional provision forbidding it, may diminish the 
compensation of officials already elected. See Warner 
v. People, 7 Hill, 81. Commonwealth of Kentucky v. 
Bailey. Opinion by Hargis, C. J. 

(Decided Nov. 23, 1882.] 

EASEMENT — PARTY WALL— ADJOINING HOUSES 
PURCHASED SEVERALLY FROM COMMON OWNER — IN- 
JUNCTION.— (1) Purchasers of adjoining houses from a 
common owner are presumed to contract with refer- 
ence to the condition of the property at the time of 
the sale, and when the house of one purchaser is sup- 
ported by a wall upon the lot of the other, the right of 
the former to the use of the wall for the support of his 
house is an easement, with the enjoyment of which 
the owner of the lot upon which the wall stands has no 
right to interfere by tearing away the wall or so altering 
it as to injure his neighbor's house. Lampman v. 
Meeks, 31N. Y. 99. (2) A court of equity will interfere 
by injunction to prevent an injury which is irreparable 
or which will result in permanent ruin to property, 
and the consequence of the tearing away or alteration 
of the wall in this case, being the destruction of the 
building which it supports, the injury is none the less 
irreparable, because the owner of the injured building 
may erect a wall of her own. Hahn v. Thornberry, 7 
Bush, 99. Henry v. Koch. Opinion by Pryor, J. 
(Decided October 3, 1882.] 
wnetipenaeiiackiedants 


MARYLAND COURT OF APPEALS AB- 
STRACT.* 


AGENCY — REMUNERATION DEPENDENT ON SUCCESS- 
FUL RESULT — RIGHT OF PRINCIPAL TO REVOKE 
AGENCY.— Plaintiff was employed by defendant to 
endeavor to compromise a claim under an agreement 
by which he was to receive $50,000 if he brought about 
a compromise. His efforts to effect a compromise 
proved unsuccessful, after which defendant brought 
suit on the claim and recovered judgment therein. 
After this judgment was obtained a settlement was 
made between defendant and the party indebted to it. 
Held, that defendant was not liable to plaintiff for the 
sum stipulated to be paid for effecting a compromise. 
As a general rule, an agent’s authority to act for his 
principal is always revocable at the will of the princi- 
pal; aud may be terminated at any time by its with- 
drawal, unless it be coupled with an interest, or has 
been conferred on the agent for a valuable considera- 
tion moving from him to the principal. To render an 
agent’s authority, though coupled with an interest 
irrevocable, the interest must be an interest in the 
thing itself on which the authority is to be exercised, 
and not an interest in that which is to be produced by 
the exercise of the authority. To entitle an agent to 





* Appearing in 58 Maryland Reports. 
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his commission, he must be the procuring cause of the 
consummation of the transaction, whatever it may be; 
and this isa matter of proof. See Hunt v. Rousmanier, 
8 Wheat. 174; Simpson v. Lamb, 8t E. C. L. 603; 
Blackstone v. Buttermore, 53 Penn. St. 266; Hartley's 
Appeal, id. 212; Creager v. Link, 7 Md. 259; Keyes v. 
Johnson, 68 Penn. St. 42; Keener v. Harrod, 2 Md. 71; 
Earp v. Cummins, 54 Penn. St. 396; United States v. 
McDaniels, 7 Pet.1; Moreau v. Dumagene, 20 La. Ann. 
230; Campanari v. Woodburn, 15 C. B. 99; Pritchett 
v. Badger, 87 Eng. C. L. 295; Tombs v. Alexander, 101 
Mass. 256; Walker v. Tyrrel, id. 257. Attrill v. Patter- 
son. Opinion by Irving, J. 

[Decided March 27, 1882.] 


CONTRACT — INABILITY TO FULFILL DOES NOT RE- 
LIEVE FROM.—1If the thing promised be possible in itself, 
it is no excuse that the promissor became unable to per- 
form it by causes beyond his control,for it was his own 
fault torun the risk of undertaking unconditionally 
to fulfill a promise, when he might have guarded himself 
by the terms of his contract. Pennsylvania Railroad 
Co. v. Reichert. Opinion by Bartol, C. J. 

(Decided March 27, 1882.] 


MASTER AND SERVANT— NEGLIGENCE — AGREEMENT 
BETWEEN RAILROAD COMPANIES DOES NOT MAKE 
EMPLOYEES OF DIFFERENT COMPANIES CO-SERVANTS. 
—Whatever effect an agreement between the several 
companies owning connecting lines of railroad may 
have upon the parties thereto, it cannot have any upon 
strangers to it, nor alter or change the relations of 
either of them toward third parties, nor have the effect 
of making those who were employed and paid wages 
by either of the contracting parties, the co-employees 
of the agents and workmen of the other parties, or 
make the others liable either severally or jointly for 
any loss or damage caused by the neglect of any one 
of them, even were the agreement silent in this respect. 
Where an injury to the employee of one of said com- 
panies occurs on the road of another of said com- 
panies, and is caused by the imperfect condition of 
said road, the principle that every employee assumes 
the risk of the negligence of his co-employee is not 
applicable to him. Philadelphia, Wilmington & Balti- 
more Ruilroad Co. v. State to use of Bitzer. Opinion 
by Grason, J. 

[Decided Juty 11, 1882.] 


TRUSTEE — PERSONAL LIABILITY OF, ON COVENANT. 
— As a general rule, it is quite well settled that one will 
be held personally liable on a covenant made by him 
as trustee. The additional word “trustee’’ in such 
cases is construed merely as a word of description, 
showing the capacity in which the covenantor acted. 
It is equally clear on the other hand, that although 
one may covenant as trustee, he may limit and qualify 
the character in which he is to be held answerable; 
and where it plainly appears from the face of the 
instrument, that he did not mean to bind himself 
personally, courts will construe the covenant according 
to the plainly expressed intention of the parties; and 
this too in cases where the covenantor had no right to 
bind himself in a fiduciary character. Sumner v. 
Williams, 8 Mass. 162; Duvall v. Craig, 2 Wheat. 56; 
Coe v. Talcott, 5 Day, 92; Godley v. Taylor, 3 Dev. 
178; Aven v. Beckom, 11 Ga. 1; Graves v. Mattingly 
6 Bushr. 361; Thayer v. Wendell, 1 Gall. 387; Day v. 
Brown, 2 Ohio, 345; Manifee v. Morrison, 1 Dana, 208; 
Nicholas v. Jones, 3 A. K. Marsh. 385. Glenn v. Allison. 
Opinion by Robinson, J. 

[Decided July 12, 1882.] 





OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM 1882.* 

CONFLICT OF LAW — RIGHT OF RECEIVER TO SUE IN 
ANOTHER STATE.— In a suit in chancery pending ina 
Kentucky court, wherein the trustees of an insolvent 
railroad corporation sought to enforce their rights 
under certain mortgages of the road and its equipment, 
the conditions of which had been broken, an applica- 
tion was made for the appointment of a receiver to 
take charge of and operate the road. Pending this 
application, certain rolling stock covered by the 
mortgages was temporarily in Ohio, and while here 
was seized in attachment by an unsecured Kentucky 
creditor. The entire property was insufficient to pay 
the debts secured by the mortgages, or to earn income 
to pay the interest. The orderof the court appointing 
the receiver, made subsequent to the seizure in attach- 
ment, order him to take possession of all the property, 
including that seized, and authorized him to sue in 
his own name as such receiver, whenever necessary to 
perform his duties. Held, that the mortgages covered 
the rolling stock,though temporarily in this State, and 
the receiver might, under the comity between States, 
by an action brought in this State in his own name, 
assert his right to the possession thereof, where such 
right is not in conflict with the rights of our own cit- 
izens, nor against the policy of ourlaws. See Fuller 
v. Steiglitz, 27 Ohio St. 355; Bank of Augusta v. Earle, 
13 Pet. 591; Shortwell v. Jewitt, 9 Ohio, 180; Oliver v. 
Townes, 14 Martin (La.) 93; Guillauder v. Howell, 35 
N.Y. 657; Horlock v. Smith, 2 L. J. N. S. 157; Davis v. 
Gray, 16 Wall. 216; Wray v. Jamison, 10 Humph. 186; 
Baker v. Cooper, 57 Me. 388; Hurd v. Elizabeth, 41 N. 
J. L.1I.; Pond v. Cooke, 6 Rep. (Conn.) 516; Hunt v. 
Columbia Ins. Co., 55 Maine, 297, 298; Ex parte Nor- 
wood, 3 Bissell, 504; Gray v. Davis, 1 Wood, 420, 
affirmed in Davis v. Gray, 16 Wall. 203; Runk v. St. 
John, 29 Barb. 585; Barclay v. Quicksilver Min. Co., 6 
Lans. 25; Willets v. Waite, 25 N. Y. 577; Pugh v. 
Hurt, 52 How. Pr. 22; Graydon vy. Church, 7 Mich. 
36; Booth v. Clark, 17 How. 334; Rhode Island Bk. 
v. Danforth, 14 Gray. 123. Merchants National Bank 
of Louisville v. McLeod. Opinion by Johnson, J. 

CONSTITUTIONAL LAW— STATUTE RELEASING SURETY 
OF COUNTY TREASURER,—A special act, taking effect on 
the day of its passage, required the board of education 
of a city to release the sureties of a county treasurer 
from liability for school funds of the board, which 
came to the hands of the treasurer for disbursement, 
but the release was not to be made until the question 
whether the sureties should be released was deter- 
mined in favor of the released by a majority of all the 
votes cast in such city at the then next April election. 
Held, that the act is not in conflict with the Constitu- 
tion; and the fact that judgment had been rendered 
against the sureties for the amount of such funds, will 
make no difference. Board of Education v. McLands- 
borough, 36 Ohio St. 227, and see State v. Hoffman, 35 
Ohio St. 455; Nelson v. Milford, 7 Pick. 18; State v. 
Hammonton, 38 N. J. L. 430. State v. Board of Edu- 
cation of Wooster. Opinion by the court. 


MUNICIPAL CORPORATION — LIABILITY FOR NEGLI- 
CENCE.— A municipal corporation in making a street 
along a hillside, so excavated the ground in the street 
as to cause the land above to slide and injure the lot of 
the plaintiff. Held (1), that the fact that the plaintiff's 
lot did not abut immediately on the street did not ex- 
empt the corporation from liability. Its liability did not 
depend upon the ownership of the injured property, 
but upon the extent of the injury of which its removal 
of the lateral support of the hill was the efficient 


*To appear in 38 Ohio State Reports. 
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cause. (2) That the liability extends to damages to 
buildings as well as to the land in its natural state, 
where the owner is not chargeable with negligence in 
making such improvemeuts, and such damages result 
from want of due skilland care in making the street. 
Rhodes v. City of Cleveland, 10 Ohio, 160; McComb v. 
Akron, 15 Ohio, 479; Akron v. McComb, 18 id. 220; 
Crawford v. Delaware, 7 Ohio St. 459; seealso Pum- 
pelly v. Green Bay Co., 13 Wall. 166; Eaton v. Rail- 
road Co., 51 N. H. 504; Gilmore v. Driscoll, 122 Mass. 
199; City of Cincinnati v. Penny, 21 Ohio St. 499; 
City of Quincy v. Jones, 76 Ill. 232. Keating v. City 
of Cincinnati. Opinion by White, J. 


OFFICER —SALARY OF WHILE SUSPENDED FROM 
puty.— A police officer, suspended from office, by the 
mayor of a city, under the authority granted by the 
statute, is not entitled to wages during the period of 
such suspension, notwithstanding the council after- 
ward declared the cause of suspension insufficient. 
See Smith v. Mayor of New York, 37 N. Y.; Auditor 
vy. Benoist, 20 Mich. 176; Shannon y. Portsmouth, 58 
N. H. 183; Attorney-Gen. v. Davis, 44 Mo. 181; West- 
berg v. City of Kansas, 64 Mo. 493. City of Steuben- 
ville v. Culp. Opinion by Longworth, J. 


SURETYSHIP — OFFICIAL BOND — CONSTRUCTION OF. 
—An official bond conditioned for the faithful dis- 
charge of the duties of an office ‘‘according to law”’ 
embraces duties required by laws in force during the 
term of the officer, whether enacted before or after 
the execution of the bond. King v. Nichols, 16 Ohio 
St. 80, approved. Dawson v. State of Ohio. Opinion 
by the court. 


SS 


CORRESPONDENCE. 


CARRYING CONCEALED WEAPONS AT THE SOUTH. 
Editor of the Albany Law Journal: 

Because [ regard the ALBANY LAW JOURNAL as the 
most valuable paper of its kind in this country, I have 
regretted to observe, since the death of your predeces- 
sor, a disposition upon occasions, to indulge in direct 
and indirect strokes at the SouthastheSouth. This I 
do not like. Tread the‘LAW JoURNAL for its legal news 
and opinions, not for its political news, for I can get 
politics of the same flavor in the N. Y. Times and Tri- 
bune. 

In an article before me (Dec. 30), commenting upon 
the pardon of Cox by Gov. Stephens of Georgia, you 
not only condemn it, as you have a perfect right to do, 
but you not very relevantly introduce The Nation and 
express surprise in concurrence with it, that any one 
should dare say “it not the habit of Southern people 
to go armed.’’ Now let meask you, what is your actual 
knowledge on the subject? That a great many low 
and disorderly persons of the South do carry arms is 
as unquestionably true as if the same thing was said 
of the same classes in New York or Albany. But the 
charges of The Nation on this point have been directed 
against the better class — the gentlemen — of the South, 
and I take it, that is the class to which you refer. Now 
I venture to say — for I ama Southerner whose largest 
acquaintance is at the North—that it is almost as 
unusual for gentlemen of the South to go armed as for 
those of the North; further, that the editors and 
journalists in the North who make these charges have 
not visited the South and do not know of what they 
speak ; further still, that you cannot find a gentleman 
of the North, who does visit the South, who will say 
that his friends and acquaintances there are in the 
habit of carrying arms beyond exceptional cases to be 
found likewise at the North. I will take the proof 
from the North, for it does not seem worth while, in 





the present temper of certain Northern journalists, for 


a Southern man to assert that the habit of going armed 
does not prevail among his people. 

I remember last summer at Mt. Desert, when the 
Green Mountain robbery created a sensation and a 
desire to shoot somebody, a demand for pistols devel- 
oped their scarcity. There were Southern men there 
from New Orleans to Baltimore and I believe not one 
of them had apistol. Some were found principally 
among ladies of the North, and one New York girl had 
two. I mention this as no reflection upon her, for she 
did not intend to assassinate any one. But suppose 
she had been a Southern man, it is not improbable that 
the editor of The Nation, who was there at the time, 
would have suspected him of the robbery. 

Now this is all aside from the frequent homicides at 
the South, for if one man wants to kill another he can 
easily get a weapon to do it, either North or South. 
That these homicides are deplorable and are a disgrace 
to the States in which they occur is true, and they 
should be condemned by the press until a better state 
of public sentiment is aroused to put a stop to them. 
The fact that at the North crimes of a low, revolting 
and beastly character, such as are rarely heard of at 
the South, are constantly being committed,is no answer 
to the charge that Southern people hold life too lightly. 
Any Southerner who is familiar with the North might 
easily collect a series of criminal cases full of damning 
facts, which would furnish food of the ‘‘tu quoque”’ 
kind sufficient to keep the Southern press going for a 
year. But this would be a poor defense—a counter 
irritant but not a remedy. 

The point I make is this: These sweeping charges 
against the South produce anger, uot conviction and 
do more harm than good. Conceding that they are 
made from friendly motives and not for political and 
sectional purposes (which would generally be conceding 
too much), they defeat any good object. Excessive 
zeal takes the color of defamation, and the people who 
ought to profit by them are made indignant by general 
charges, which contain as much falsehood as truth,and 
are written in a tone of offensive superiority. 

Potomac. 

Jan, 138, 1883. 

[See CURRENT Topics.— Ep. ALB. Law. Jour.] 
INTOXICATING 
QUERY. 
Editor of the Albany Law Journal: 

QuerRyY.—Is it a misdemeanor to sell strong and 
spirituous liquors in quantities less than five gallons, 
without a license? 

It is not a misdemeanor by statute; the excise law 
does not make it such. In Behan v. People, 17 N. Y. 
516, it was held to be indictable by implication and asa 
violation of a statute. But this case is certainly lim- 
ited by the construction put upon a violation of sec. 
18 of the excise law in People v. Hislop, 77 N. Y. 
331. Taking the two cases together it seems clear that 
it is not a misdemeanor by virtue of the excise statutes, 
but if at allat common law, as an offense under the 
old statutes. 

Section 725, of the Penal Code provides: ‘* Nothing 
in this Code affects any of the provisions of the follow- 
ing statutes, but such statutes are recognized as con- 
tinuing in force. 3. All acts for the punishment of 
intoxication or the suppression of intemperance or 
regulating the sale or disposition of intoxicating or 
spirituous liquors. Section 2 provides: ‘‘No act or 
omission begun after the beginning of the day on 
which this Code takes effect as a law, shall be deemed 
criminal or punishable, except as prescribed or author- 
ized by this Code, or by some statute of this State not 
repealed by it.’’ Section 155 provides: ‘‘ Where the 
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performance of any act is prohibited by statute, and 
no penalty for the violation of such statute is imposed by 
any statute, the doing such act is a misdemeanor.” 

Section 13 of the excise law, while it prohibits the 
sale, does impose a penalty, and does not make it a 
misdemeanor. See Foote case, 56 N. Y. 321. Section 
2 of the Penal Code prevents it being a misdemeanor 
unless by statute, and by statute it is not. 

W. J. WELSH. 
Hancock, N. Y., Jan. 11, 1883. 
PRIOR INCUMBRANCERS AS PARTIES TO FORE- 
CLOSURE. 


Editor of the Albany Law Journal: 

Is not the decision of Justice Bockes in Adams v. 
McPartlin, 11 Abb. N. C., p. 369, to the effect that a 
junior incumbrancer may not make a prior incum- 
brancer in foreclosure a party defendant, and have the 
amount of such prior incumbrance liquidated and 
either paid or allowed to remain alien on the property, 
rather strong law? See Thomas on Mort., p. 247, and 
cases cited. Also 16 Hun, 246, and cases cited. 

The case of McReynolds v. Munns, 2 Keyes, 214, did 
not decide any thing whatever on the point in question. 
The only point decided there was that a certain order 
vacating a foreclosure judgment was not appealable. 
The opinion (which was not concurred in by the court) 
holds that a junior incumbrancer could not in the ab- 
sence of any averments in his complaint in relation 
thereto, and without the consent of or notice to prior in- 
cumbrancers, take a judgment for the payment off of 
their liens. Ithink if [ were the counsel for the plain- 
tiff I would take the case higher. 

Yours, etc., 
SUBSCRIBER. 
Port RicuMonp, 8. I., Jan. 15, 1883. 


—\_>_—_— 


NEW BOOKS AND NEW EDITIONS. 


Proctor’s LAWYER AND CLIENT 


Lawyer and Client; or the Trials and Triumphs of the Bar 
Illustrated by scenes in the court room, ete , ete. By L. 
B. Proctor, author of ‘* The Bench and Bar,” ** Lives of 
the New York Chancellors, ‘‘Eminent Lawyers and 
Statesmen, ete. New York: S.S. Peloubet & Co. 1882. 
Pp. xii and 324. 

This is a very cleverly written collection of scenes 
and incidents that interested the profession in this 
State during the first half of the present century, with 
brief references to events and individuals in other 
parts of the country. Nearly all the actors in these 
reminiscences have passed away, but their lives are an 
important part of the history of their State and nation. 
Their struggles, their successes, their every-day habits, 
their sallies of wit, willalways entertain and instruct 
their brethren at the bar, who we are sure will feel 
grateful to Mr. Proctor for the work he has done so 
well. 


COURT OF APPEALS DECISIONS. 


| ier following decisions were handed down, Tues- 

day, Jan. 23, 1883. 

Judgment affirmed with costs— Sheldon v. Hazton, 
Bigelow v. Hall, Winnie v. Niagara Fire Insurance Co., 
Viberly v. Matthews, Harpending v. Munson, Stewart 
v. Hamel, Bartholome v. Kaufman.— Judgment re- 


versed, new trial granted, costs to abide event — 
Rehberg v. The Mayor, etc., of New York, Mahady v. 
The Bushwick Railroad Co., The New England Tron 





Co. v. The Gilbert (Metropolitan) Elevated Railroad 
Co., Littlefield v. Littlefield, Brackett v. Harvey.— 
Judgment affirmed — The People v. Magone.— The 
court having been informed that the use of steam 
motors upon the defendant’s road has been discon- 
tinued, the decision of this appeal is suspended until 
the defendant shall resume, or threaten to resume, 
the use of some motor on its road, other than horse 
power — Suydem v. Broadway Railroad Co.— Order 
of General Term affirmed, with costs in favor of the 
receiver against the appellant — In re Attorney-Gen- 
eral v. Continental Life Insurance Co.—— Order 
affirmed, with costs — Blumenthal v. Anderson-Hall, 
The People v. Globe Mutual Life Insurance Co.(claim of 
Mix), In re Attorney-General v. Guardian 
Mutual = Life Insurance Co., McKenna vy. 
Edmunstone, In re Dissosway. Order of 
General Term affirmed, and judgment  abso- 
lute ordered for the defendant, dismissing complaint 
with costs— O'Brien v. Jones.—— Appeal dismissed, 
with costs — People ex rel. Cavanagh v. McAdam, jus- 
tice, ete. Reargument ordered — Prouty v. Lake 
Shore & Michigan Southern Railroad Co.— Motion to 
change cause from preferred to general calendar. 
Granted, with $10 costs — Bank of Attica v. Metropol- 
itan National Bank of New York. Motion to amend 
remittitur denied, without costs — Heilman v. Lazarus. 
— Motion to compel clerk of court below to certify 
return denied, with $10 costs — Husted v. Sweeney.— 
Motion to strike cause from calendar denied, with 310 
costs— Dodd v. Haggerty. Motion to strike case 
from preferred calendar. Granted, without costs — 
Kelly v. Devlin; Mechanics’ & Traders’ Bank v. The 
Mayor, ete., of New York. Motion to advance cause. 
Denied, with $10 costs — Hatch v. Union Telegraph 
Company; Williamsv. Western Union Telegraph Com- 
pany.— Motion for reargument denied, with $10 
costs — Walsh v. Walsh; In re Hood: Irving National 
Bank vy. Adams.— Default opened upon condition 
that the appellant submit cases and points within ten 
days — People v. Sawyer. 


— oe 


NOTES. 

j E_ copy the following guide to pronunciation of re- 
porters’ names, from Soule & Bugbee’s Legal Bib- 
liography: Alderson, Aul der-son; Aleyn, Al'len; An- 
struther, An struth-er; Barnardiston, Bar-nar-dis' ton; 
Beatty, Beet'ty: Beavan, Bevan; Bellewe, Bel-lew ; 
Bevan, Bev'an; Bosanquet, Bo-san’kay; Brougham, 
Broom; Caldecott, Call'de-cot; Carpmael, Carp'male; 
Carthew, Car'thew ; Cockburn,Co’' burn ; Colles, Col'les; 
Comberbach, Com'ber-back ; Comyns, Cum’ins; Craig, 
Crayg; Curteis, Cur'tis; Deacon, Dee’con: De Gex, 
De Zhay’; Espinasse, Es’ pi-nass; Finlason, Fin'la-son; 
Finnelly, Fin'nel-ly; Fortescue, For'tes-cu; Giffard,* 
Jif‘fard; Gifford,* Gif'ford (G hard); MHardres, 
Har'dress; Jameson, Ja'mie-son; Keble, Kee’bl; 
Kelyng (J.), Kel'ing; Kelynge (W.), Kel'inge (g soft); 
Latouche, Lah-toosh’'; Leigh, Lee; Lewin, Lu’in; Ley, 
Lay; Lutwyche, Lut’wich; Maclaen, Mac-lane’; 
Macnaghten, Mac-naw’ten; Macnamara, Mac-na- 
mar'ra; Macrory, Mac-ror'y; Malkin, Maul’kin; 
M’Cleland, Mac-clell’‘and; Mylne, Miln; Napier, 
Nay-peer’; Nevile, Neville, Nev il; Payton, Pay'ton; 
Poilexfen, Pol'lex-fen; Romilly, Rom’il-ly ; Saunders, 
Sahn'ders; Sausse, Sawss; Savile, Sav'il; Schoales, 
Sholes; Siderfin, Sid'er-fin; Simons, Si’mons; Swabey, 
Sway'by; Talbot, Taul’bot; Taunton, Tahn’'ton; 
Tothill, Tot’hill; Tyrwhitt, Tir'rit; Willes, Wil'less. 


*The name of the reporter is pronounced with G soft ; that 
of the vice-chancellor with G hard. 
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CURRENT TOPICS. 


HE recent civil rights decision by the United 
T States Supreme Court in the Tennessee case 
seems to have been quite inevitable. The question 
arose under the Supplementary Civil Rights Act of 
1871, commonly called the ‘‘Kuklux” law. The 
object of the legislation in question was to assert 
the National authority in suppressing outrages on 
citizens in reconstructed States. It denounces pen- 
alties for the offense of conspiring or going in dis- 
guise ‘‘for the purpose of depriving, either directly 
or indirectly, any person or class of persons of the 
equal protection of the laws, or of equal privileges 
and immunities under the laws, or for the purpose 
of preventing or hindering the constituted authori- 
ties of any State or Territory from giving or secur- 
ing to all persons within such State of Territory the 
equal protection of the laws.” The Fourteenth Con- 
stitutional Amendment which this enactment was 
designed to effectuate, declares that ‘‘ no State 
shall make or enforce any law which shall abridge 
the privileges or immunities of citizens,” that no 
State shall ‘‘ deprive any person of life, liberty or 
property without due process of law,” and that no 
State shall *‘deny to any person within its jurisdic- 
tion the equal protection of the laws.” It is clear 
that State legislative action, and not individual ac- 
tion, is aimed at and covered by this provision. In 
the case in question it was not alleged that the State 
of Tennessee had made or enforced any law abridg- 
ing the privileges or immunities of citizens, that it 
had through any department of its government de- 
prived any person ‘of life, liberty or property with- 
out due process of law, or denied to any person the 
equal protection of the laws. On the contrary, it 
was assumed that the laws of Tennessee afforded all 
needed protection, but that the indicted persons had 
conspired to prevent certain citizens from enjoying 
the benefit of that protection. This statement 
would seem to make it evident that the statute in 
question was not warranted by the constitutional 
provision. The New York 7Zimes well sums up the 
result when it says: ‘*‘ The practical effect of the ju- 
dicial interpretation of the Fourteenth Amendment 
is to leave to the States the doing of justice, and 
the enforcement of laws for the protection of rights 
within their borders. They cannot themselves 
make or enforce laws that abridge the privileges or 
immunities of citizens; they cannot by any exer- 
cise of their own authority or power deprive per- 
sons of life, liberty or property, and they cannot by 
constitutional provision, by legislative act, or by ju- 
dicial proceeding deny the equal protection of the 
laws to any person, and yet they may permit, by 
failure or incapacity to act, the practical results 
which they are prohibited from working. The fact 
is that so long as we have State governments, within 
their field of action we cannot by National authority 
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prevent the consequences of misgovernment. The 
people of the States are dependent on their own 
civilized ideas and habits for the benefits of a civil- 
ized administration of laws.” 


It seems that the English have statutes regulating 
advertising in the city of London. One act provides 
that ‘‘it shall not be lawful for any person to carry 
about on any carriage, or on horseback, or on foot, 
in any thoroughfare within the limits of this act, to 
the obstruction or annoyance of the inhabitants or 
passengers, any picture, placard, notice or adver- 
tisement, whether written, printed or painted upon, 
or posted or attached to any part of such carriage, 
or on any board or otherwise.” Another provides 
that ‘‘no picture, print, board, placard or notice, 
except in such formand manner as may be approved 
of by the commissioners of police, shall by way of 
advertisement be carried or distributed in any street 
within the general limits of this act by any person 
riding in any vehicle.” Under these provisions a 
recent conviction was had in the police court of Lon- 
don, of several persons, who accompanied by a band 
of music, drove about in a van, on which was a large 
placard, ‘‘ never shop after five o’clock on Thursday.” 
This advice was intended in the interest of the 
movement for ‘‘early closing” of the shops on 
Thursdays. Weare a much more patient people. 
We suffer the steps of our houses to be littered up 
with hand-bills; we allow all sorts of advertisements 
to be thrust into our hands on the streets; we per- 
mit vendorsof books, newspapers and candy on the 
railway trains to load us down and cover us up 
with their wares. It is true, however, that we are so 
esthetic that in this State we have by legislative en- 
actment forbidden the defacement of natural scenery, 
bridges, fences, etc., by advertisements, So far as 
our experience shows nature is the only one who 
does not yield to a pecuniary inducement for a re- 
laxation of the law. 


The ‘‘intervenors ” have received a hard blow in 
our Court of Appeals. It has been the practice that 
when acorporation went into the hands of a receiver, 
individual policy holders or stockholders would ap- 
pear by counsel, ostensibly to protect their individ- 
ual interests, and their counsel would claim fees to 
be paid out of the general fund, und this when it 
was the business of the receiver to look after all in- 
terests alike. A case was made up, and the inter- 
venors were decided against by the General Term. 
An appeal was taken to the Court of Appeals, and that 
court has affirmed the decision of the court below, 
holding that if they had any claim at all it was 
against their clients only; that the receiver and his 
counsel looked after the interests of the policyhold- 
ers generally. The effect of this decision will be 
to save large amounts of assets for the policyhold- 
ers which have gone to intervening lawyers hereto- 
fore. 


Mr. Alfred Hill, in an article in The Nineteenth 
Century, entitled ‘‘The Procedure of the High 
Court of Justice,” compares the new practice on 
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appeals with the old, to the disadvantage of the 
new. He says: ‘‘Save writs of error which could 
only be had upon grounds appearing on the face of 
the record (therefore not including matters arising at 
the trial, unless put upon the record by bill of ex- 
ceptions—a course rarely taken), appeals were for- 
merly not as of right, but only on leave granted by 
the courts appealed to. The course was for a party 
dissatisfied with the verdict (whether on the ground 
that the judge had improperly admitted or refused 
evidence, or had misdirected the jury on the law, 
or that the verdict was against the weight of the 
evidence), to move the court in in banco for a rule 
calling upon his opponent to show cause why the 
verdict should not be set aside, and a new trial had; 
and this rule was not granted unless the mover made 
out a prima facie case. Thus the party who had 
gained the verdict could not be harassed at the 
mere will or caprice of his defeated opponent. 
(Under the old practice the verdict was never set 
aside on the ground that it was against the evidence, 
unless the judge who tried the same was dissatisfied 
with it. With some judges and some juries, how- 
ever, the finding of the jury is really the verdict of 
the judges. In this respect therefore the old prac- 
tice was open to improvement.) And there was no 
appeal from the court in banco on the ground that 
the verdict was against the evidence. * * * But 
now a party, even though he has not the ghost of a 
case, may of his own mere will enter an appeal against 
any decision, whether on law or fact, and may drag 
his unhappy opponent from court to court up to the 
House of Lords. And in these appeals judges seem 
sometimes to take a pleasure in showing their acute- 
ness in starting hypotheses, which, had they heard 
the evidence, they would see to be groundless, and 
instead of, as formerly, never setting aside a 
verdict as against evidence, unless satisfied that the 
jury had come to a wrong conclusion, the courts 
now proceed to re-try the cause, as it were, on the 
notes, and often order a new trial because, with 
their very imperfect means of judging of the evi- 
dence, as compared with the jury who heard the 
witnesses examined, they are not quite satisfied that 
the verdict was correct. Moreover appeals are now 
by way of rehearing, so that new matters may be 
introduced, and thus the cause be gone over afresh.” 
A prominent judge writes us that he thinks these 
remarks ‘‘applicable to the state of things in this 
State.” We have always been inclined to believe 
the supervisory power of appellate courts over ver- 
dicts wisely granted, especially for the reason stated 
by Mr. Hill in his last parenthesis. It seems to us 
now that setting aside a verdict because it isagainst 
the weight of evidence is comparatively rare. Mr. 
Hill thinks appeals should be only on leave, and not 
as matter of right. In this we cannot agree with 
him. If leave is granted, then the time of the court 
has been unnecessarily consumed. If not granted, 
not infrequently the decision is hasty. We believe 
in the policy of allowing appeals as of right, and in 
enforcing the almost dead letter of imposing 
damages for frivolous or vexatious appeals. 





In a very excellent recent address before the Law 
School of the University of Pennsylvania, the Hon, 
Craig Biddle, speaking of the constitutional privi- 
lege in that State of dispensing with jury trial by 
agreement in civil cases, remarked: “The Legislature, 
on the 22d of April, 1874, passed the act necessary 
to give this provision effect. That is now over 
eight years ago, and the total number of agreements 
filed since that time, in all the courts of this county, 
does not exceed twenty. If we exclude equity 
cases, mechanics’ liens, judgment notes and divorce 
cases, there will probably be an average of about 
eight thousand cases a year to which this system 
would be applicable. So that in about sixty-four 
thousand cases, the litigants’in twenty have availed 
themselves of this constitutional privilege. May we 
not say, then, that our people have thus indorsed, 
without qualification, the declaration of their fathers, 
as expressed in the Constitution of 1790, ‘that 
trial by jury shall be as heretofore, and the right 
thereof remain inviolate.’ Like the nobles of 
England in the reign of Henry IIT, when an innova- 
tion upon the common law was proposed ‘ una voce 
responderunt quod nolunt leges Angliw mutare.’ In 
California they seem to have tried the experiment 
of dispensing with a jury, but howit has succeeded 
there Iam not informed. In one case, which was 
carried up to the Supreme Court of California, and 
appears in their reports, Touchard v. Crow, 20 Cal. 
150-163, their determination to have an imaginary 
jury, if not a real one, is ludicrously exhibited,”’ In 
that case counsel requested the court to charge itself 
as a jury, and handed in certain instructions for 
that purpose. The court thereupon charged itself, 
addressing itself as ‘* gentlemen of the jury,” and 
instructing itself that if they found certain facts 
they should decide for the plaintiff, but otherwise 
for the defendants, and that they were not concluded 
by the statement of the court, but were at liberty 
to judge of the facts for themselves! So it seems 
that Mr. Gilbert was not so very absurd in making 
the Lord Chancellor in “Tolanthe,” struggle for 
his own consent to marry one of the wards in 
chancery. This reminds us of “ The Divided Jury” 
(of one) in Mr. Albert Mathews’ ‘‘ Bundle of Papers.” 
Mr. Biddle’s statistics show that the system of jury 
trial is not falling into disrepute in Pennsylvania. 


a eae 
NOTES OF CASES. 


iY VERY timely decision is that in Faulkner v. 
ve City of Aurora, Indiana Supreme Court, De- 
cember, 1882, that a city is not liable for injuries 
received by a pedestrian from the sled of a person 
coasting on one of the streets. The complaint al- 
leged that a certain steep street in the city of 
Aurora was occupied by large numbers of persons 
in sliding and coasting, which sport was carried on 
in the presence of its officers; that the city had 
prohibited by ordinance all persons from engaging 
in any sport on its streets that might be dangerous 
to life or property; that said coasting was danger- 
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ous, and no efforts were made by the city to pro- 
hibit it, and that the appellant’s son was struck by 
the sled of one of the coasters, and had his leg 
broken, etc. It was held by the court that the city 
was not liable, because of its failure to prohibit by 
ordinance coasting upon its streets. Nor for the 
failure of its officers to enforce the ordinance which 
it had adopted. That the city was not legally 
bound to abate the nuisance complained of, and 
that if the city were liable for the injury thus pro- 
duced it would follow logically that it would be lia- 
ble for all injuries caused by loafers lounging upon 
its streets, occurring in the presence of its officers, 
if it were known that such persons were accustomed 
to lounge on such streets. To the same effect, 
Schultz v. City of Milwaukee, 49 Wis. 254; 8. C., 35 
Am. Rep. 779; Calirell v. City of Boone, 51 Towa, 
687; S.C., 33 Am. Rep. 154; Steele v. City of Boston, 
128 Mass. 583; 8. C., 35 Am. Rep. 781, note. In 
the latter case the city had licensed coasting and 
prepared the paths therefor. 


In Peniston v. Chicago, St. L.,and N. O. R. R. Co., 
Supreme Court of Louisiana, May, 1882, 15 Rep. 87, 
it was held that railway companies carrying passen- 
gers over long journeys are bound to provide easy 
modes and to allow a reasonable time to their 
passengers to obtain food and necessary refresh- 
ments; to furnish safe and proper means of ingress 
and egress to and from trains to the eating stations, 
whether said eating houses be under the control of the 
railroad or a third person ; to provide sufficient lights 
for the safety of their passengers going to or com- 
ing from meals had at night, and giving them cor- 
rect information as to the exact location of their 
respective trains, when trains have been moved dur- 
ing the absence of the passengers at their meals, and 
that passengers receiving injuries for want of sufti- 
cient light and correct information of the where- 
abouts of their train on returning from the eating 
station are entitled to recover damages against the 
company. The court said: ‘‘It is well established 
in jurisprudence that railway companies are under 
the legal obligation to furnish safe and proper 
means of ingress and egress toand from trains, plat- 
forms, station approaches, etc., and it is well settled 
that any person injured, without fault on his part, 
by any dereliction of its duty in the premises by a 
railway company, can recover damages against the 
corporation for injuries thus received. Cooley on 
Torts, 605, 606, 642; Add. on Torts, § 245; Shearm, 
& Red. on Neg., 327, § 275. This principle has 
been applied in a case where a passenger, an old 
lady, was put out at her destination at a station 
where there was no light to guide her steps, and no 
employee of the company to show her the way out 
of the station grounds, and was injured in trying to 
go from the station to a friend’s house by falling 
from the platform. Patten v. R. R. Co., 82 Wis. 
528. Under the same rule a railway company was 
held responsible for injuries received by a passen- 
ger in walking from one of its trains to a transfer 








boat by falling en a wharf on which there was not 


sufficient light. Beard v. R. Co., 48 Vt. 101. In 
the enforcement of the same rule a railway com- 
pany was mulcted in damages in a case where a 
lady passenger, alighting from her train at her des- 
tination, and finding no safe and convenient plat- 
form leading to the highway, attempted to walk 
across three of the railroad tracks, and falling in a 
‘cattle-guard’ filled with snow, was run over and 
killed by another train of said company. 13 Hun, 
589; see, also, 56 Me. 244; 16 How. 469. The ob- 
ligation of furnishing, by railway companies, safe 
and easy ingress and egress to and from their plat- 
forms has been extended so as to embrace cases of 
persons who were not passengers on their reads, but 
who came on business to their stations, and were 
injured by means of insufficient or defective plat- 
forms, such as a hackman who had transported 
passengers to a railroad depot.” Tobin v. Portland, 
ete., R. Co., 59 Me. 183; see, also, Jamison v.R. Co., 
d6 Cal. 593; Low v. R. Co., 72 Me. 313; 8. C., 39 
Am. Rep. 331; Com. v. Boston and Maine Railroad, 
129 Mass. 500; 8. C., 37 Am. Rep. 382; Stewart v. 
International, etc., R. Co., 53 Tex. 289° 8. C. 37 
Am, 753. 


For the first time we find “Mark Twain” en- 
gaged in serious business, namely, a lawsuit. He 


sued Belford, Clark & Co., of Chicago, to restrain 
them from publishing a book written by another 
person under the assumed name of “ Mark Twain.” 


The decision made by Judge Blodgett, in the United 
States Circuit Court, for the Northern District of 
Illinois, is given in the Chicago Legal News, of Janu- 
ary 20th, and sustains a demurrer to the bill. The 
court, after showing that no question of infringe- 
ment of copyright arises under the pleadings, re- 
mark: “The position assumed by the complainant 
in this bill is, that he has the exclusive right to the 
use of the nom de plume, or trade-maik of ‘Mark 
Twain,’ assumed by him, and that defendants can 
be enjoined by a court of equity from using such 
name without the complainant’s consent or license. 
It does not seem to me that an author or writer has 
or can acquire any better or higher right in a nom 
de plume, or assumed name, than he has in his Chris- 
tian or baptismal name. When a person enters the 
field of authorship he can secure to himself the ex- 
clusive right to his writings by a copyright under 
the laws of the United States. If he publishes any 
thing of which he is the author or compiler, either 
under his own proper name or an assumed name, 
without protecting it by copyright, it becomes pub- 
lic property, and any person who chooses to do so 
has the right to republish it, and to state the name 
of the author in such form in the book, either upon 
the title page or otherwise, as to show who was the 
writer or author thereof. * * * The bill rests 
then upon the single proposition that the complain- 
ant is entitled to invoke the aid of this court to pre- 
vent the defendants from using the complainant’s 
assumed name of ‘ Mark Twain’ in connection with 
the publication of sketches and writings which com- 
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plainant has heretofore published under that name, 
and which have not been copyrighted by him. That 
he could not have done this if these sketches had 
been published under complainant’s proper name is 
clear from the authorities I have cited, but the com- 
plainant seems to assume that he has acquired a 
right to the protection of his writings under his as- 
sumed name as a trade name or trade-mark. This 
is the first attempt which has ever come under my 
notice, to protect a writer’s exclusive right to liter- 
ary property under the law applicable to trade- 
marks. Literary property is the right which the 
author or publisher of a literary work has to prevent 
its multiplication by copies or duplication, and is 
from its very nature an incorporeal right. William 
Cobbett could have no greater right to protect a 
literary production, which he gave to the world 
under the fictitious name of ‘ Peter Porcupine,’ than 
that which was published under his own proper 
name. The invention of a nom de plume gives the 
writer no increase of rights over another who uses 
his own name. ‘Trade-marks are the means by 
which the manufacturers of vendible merchandise 
designate or state to the public the quality of such 
goods, and the fact that they are the manufactur- 
ers of them. And one person may have several 
trade-marks designating different kinds of goods or 
different qualities of the same kind; but an author 
cannot, by the adoption of a nom de plume be al- 
lowed to defeat the well-settled rules of the com- 
mon law in force in this country, that the ‘ publica- 
tion of a literary work without copyright is 
a dedication to the public, after which any one may 
republish it.’ No pseudonym, however ingenious, 
novel or quaint, can give an author any more rights 
than he would have under his own name. The pol- 
icy of the law in this country has been settled too 
long to be now considered doubtful; that the pub- 
lication of literary matter without protection by 
copyright, has dedicated such matter to the public, 
and the public are entitled to use it in such form as 
they may thereafter choose, and to quote, compile or 
publish it as the writings of its author. That is, 
any person who chooses to do so can republish any 
uncopyrighted literary production, and give the 
name of the author either upon the title page or 
otherwise, as best suits the interest or taste of the 
person so republishing. 


In People v. Russell, Michigan Supreme Court, 
January 10, 1883, 14 N. W. Rep. 568, it is held 
that although State legislation interfering with the 
rights conferred by letters patent under United 
States law is void as an invasion of National au- 
thority, yet a municipal ordinance requiring ped- 
dler’s tu obtain a license is no such interference even 
though the peddler be the manufacturer and _pat- 
entee of the articles sold. The court, by Cooley, J., 
remark: “But the ordinance in question does not 
assume to interfere with or in any way to abridge 
the exclusive rights which the patentee may lay claim 
to under his patent. The ordinance is a police regu- 





lation, made under the general police authority of 
the State, and taking no notice of this or any other 
patent, or of the way in which any salable com- 
modity may have come into existence. It is one of 
the customary regulations for a business. It is well 
settled now, if it was ever doubted, that any ordi- 
nary exercise of congressional authority does not 
take from the State any portion of its general power 
of police, Puwear v. Com., 5 Wall. 475. The acts 
of Congress assume the existence of State regula- 
tions, and in many respects would prove inoperative 
and confusing if it were otherwise. The patent laws 
are as forcible for illustration as any other; they 
give exclusive rights, but they do not determine per- 
sonal capacity to contract or prescribe the requisites 
for sales of patented articles, or impose the cus. 
tomary restrictions which are supposed to be im- 
portant to the protection of public morals. All 
these matters are left to the State law. A patentee 
must observe the Sunday law as much as any other 
vendor; he must put his contracts in writing under 
the same circumstances which require writings of 
others, and he must obey all other regulations of 
police which are made for general observance. Pat- 
terson v. Kentucky, 97 U.S. 501. Invidious regula- 
tions, applicable to patentees exclusively, might be 
void, but there is no question of that nature here. 
We have no doubt that it was competent for the 
State to confer upon the city the power to pass such 
an ordinance. That the regulation of hawkers and 
peddlers is important, if not absolutely essential. 
may be taken as established by the concurring prac- 
tice of civilized States. They are a class of persons 
who travel from place to place among strangers, and 
the business may easily be made a pretense or a con- 
venience to those whose real purpose is theft or 
fraud. The requirement of a license gives opportu- 
nity for inquiry into antecedents and character, and 
the payment of a fee affords some evidence that the 
business is not a mere pretense.” 
a 
NUISANCE OF NOXIOUS TRADES. 
HIS subject has received excellent considerations 
by the Wisconsin Supreme Court, in Pennoyer v. 
Allen, January 9th, 1883, 14 N. W. Rep. 609. This 
yas an action to recover damages by reason of the 
maintenance of a tannery, alleged to be a nuisance 
to the plaintiff’s water-cure establishment. Among 
other defenses was that of twenty years’ adverse use. 
The defendant had judgment at the trial, but this 
was reversed on appeal. The judgment below pro- 
ceeded on the theory that the business was lawful 
and conducted in the best possible manner. The 
court cited Walter v. Selfe,4 DeGex & S., 315; 
Pollock v. Letser, 11 Hare, 266; Bamnford v. Turnley, 
2B. & 8. 62; St. Helen’s Smelting Co. v. Tiffing, 11 
H. L. Cas. 642; Gaunt v. Finney, 4 Moak (Eng.), 
718; Benjamin v. Storr, 10 id. 231; Rex v. White, 
1 Burr. 333; Aldrich v. Howard, 8 R. I. 246; Com. 
v. Upton, 6 Gray, 473; Com. v. Kidder, 107 Mass. 
188; Pottstown Gas, Co., 39 Penn, St, 257; Rew v. 
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Pappineau, 2 Str. 686; Bliss v. Hall, 4 Bing. N. C. 183; 
Francis v. Schoellkopf, 53N. Y. 152. On the princi- 
ples involved, the court, by Cassoday, J., observed: 
‘‘Of course the law is not so rigid as to make every 
business which imparts any degree of impurity to 
the atmosphere a nuisance. This law is practical as 
well as just. The maintenance of life and business, 
especially in crowded cities, necessitates the im- 
parting of a certain degree of impurity to the 
atmosphere. The law gives protection only against 
substantial injury. To be of legal cognizance, the 
injury must be tangible, or the discomfort perceptible 
to the senses of ordinary people. Undoubtedly a 
party has the unlimited and unqualified right to use 
his property as he pleases, provided he does not so 
use it as to become a nuisance to others. Such rights, 
duties, and obligations between the respective 
owners of adjacent lands are necessarily reciprocal. 
Persons owning lands and operating a tannery 
thereon in some unfrequented place, so remote from 
other dwellings and property, and places where 
people are accustomed to pass or be, as not to annoy 
or discomfort any one else, nor impair the use of 
other property, would not be liable for maintaining 
a nuisance, however unclean and filthy their tannery 
might become, and however unreasonably and im- 
properly it might be operated. It is because a person 
maintains something that annoys or incommodes 
another or his business—something noxious or 
offensive to another —that such right of action is 
given. The question of nuisance therefore depends 
not only upon the character of the business main- 
tained, but its proximity to the dwellings, business, 
property, or occupancy of others. 

“The ownership of land carries with it the rightful 
use of the atmosphere while passing over it. Title 
to land gives to the owner the right to impregnate 
the air upon and over the same with such smoke, 
vapor, and smells as he desires, provided he does 
not contaminate the atmosphere to such an extent as 
to substantially interfere with the comfort or enjoy- 
ment of others, or injure the use of their property. 
But air is movable, and constantly flowing from the 
premises of one to those of another, and hence when. 
it becomes thickly impregnated with putrid sub- 
stances, it necessarily flows on to the adjacent 
premises in one direction or another. This being 
so, it follows that any business which necessarily and 
constantly impregnates large volumes of the atmos- 
phere with disagreeable, unwholesome, or offensive 
matter, may become a nuisance to those occupying 
adjacent property, in case it is so near, and tht 
atmosphere is contaminated to such an extent, as to 
substantially impair the comfort or enjoyment of 
such ajdacent occupants. When such comfort and 
enjoyment are so impaired, and compensation is 
demanded, it is no defense to show that such busi- 
ness was conducted in a reasonable and proper 
manner, and with more than ordinary cleanliness, 
and that the odors so sent over and upon such 
adjacent premises were only such as were incident 
to the business when properly conducted. It is the 
interruption of such enjoyment and the destruction 








of such comfort that furnishes the ground of action, 
and it is no satisfaction to the injured party to be 
informed that it might have been done with more 
aggravation. The business is lawful; but such 
interruption and destruction is an invasion of pri- 
vate rights, and to that extent unlawful. It is not 
so much the manner of doing as the proximity of 
such a business to the adjacent occupant which 
causes the annoyance. A business necessarily con- 
taminating the atmosphere to the extent indicated 
should be located where it will not necessarily de- 
prive others of the enjoyment of their property, or 
lessen their comfort while enjoying the same.” 

In Appeal of the Pennsylvania Lead Company, 96 
Penn. St. 116, it was held that the operation of lead- 
smelting works may be preliminarily restrained when 
it emits offensive, poisonous and noxious fumes and 
vapors, producing injury to health and injury to 
property. The court cited Dennis v. Eckhardt, 3 
Grant; Campbell v. Seaman, 63 N. Y. 568; 8.C., 20 
Am. Rep. 567; St. Ielen’s Smelting Co., 11 H. L. 
Cas. 652. After dwelling on the cumulative nature 
of the injury to the plaintiff’s land owing to the 
constant accumulation of the lead deposits, the court 
say: ‘‘Thus it is that we find in this case every 
element necessary to call forth the exercise of equity 
powers. The business complained of is a dangerous 
nuisance; the injury continuous and cumulative; 
and the mischief irreparable. * * * The rule sic 
utere tuo, ut alienum non ledas, is a most valuable one, 
and must be maintained if our civilization is to be 
cherished and preserved, and it is not at all to the 
purpose to answer the charge of a violation of this 
rule that the defendant’s works have been erected at 
a great outlay of capital; that they are important to 
the public at large, and give employment to many 
men. * * * Where justice is properly admini- 
stered rights are never measured by their mere 
money value, neither are wrongs tolerated because it 
may be to the advantage of the powerful to impose 
on the weak. Whether it be the great corporation 
with its lead works, or the mechanic with his tin- 
shop, the rule is the same, ‘so use your own as not 
to injure another.’ Moreover there is after all one 
underlying principle which influence both, and that 
is private gain. Lead works and tin-shops alike may 
result incidentally in the public good, but this is only 
an incident, for the primary object which induces the 
exercise of either trade is personal good; therefore 
to neither party is the general community under any 
special obligation, and asa consequence there is no 
good reason why the rules of law should be relaxed 
in the one case rather than the other.” 

These cases seem opposed to Huckenstine’s Appeal, 
70 Penn. St. 102; S.C., 10 Am. Rep. 669, where it 
was held that brick-burning being a useful and 
necessary employment, will not be restrained by 
injunction, although carried on in the outskirts of a 
city, because it occasions some discomfort or some 
injury to those residing in the vicinity; and that 
upon an application to restrain the exercise of a 
lawful business, the court will look at the customs of 
the people, the characteristics of their business, the 
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common uses of property, and the peculiar circum- 
stances of the place. 

See notes, 10 Am. Rep. 674; 20 id. 580. The 
following are some other recent important adjudi- 
cations in point: Prumer v. Pendleton, 75 Va. 516; 
8. C., 40 Am. Rep. 738 (slaughter-house); Dorsey v. 
Allen, 85 N.C. 358; 8. C., 39 Am. Rep. 704, and note, 
707 (plaining-mill and cotton-gin) ; Dittman v. Rapp, 
50 Md. 516; S. C., 33 Am. Rep. 325; McKeon v. See, 
51 N. Y. 300; S. C., 10 Am. Rep. 659; Goodall v. 
Crofton, 33 Ohio St. 271; S. C., 31 Am. Rep. 535 
(jarring machinery); Shiras v. Olinger, 50 Iowa, 571; 
8. C., 32 Am. Rep. 138, and note, 141 (livery-stable) ; 
Green v. Lake, 54 Miss. 540; 8. C., 28 Am. Rep. 378; 
Minke v. Hofeman, 87 Wl. 450; S. C., 29 Am. Rep. 
63; Adams v. Michael, 88 Md. 123; S. C.,17 Am. 
Rep. 516 (felt-roofing factory). 


—_—_e__—_ 


LIABILITY OF MAGISTRATE FOR EXTRA- 
JURISDICTIONAL ACT. 
NEW JERSEY COURT OF ERRORS, DECEMBER, 1882, 
FROVE Vv. VAN Duyn. 

A magistrate is not liable to an action in consequence of a 
decision made by him in a matter which was coiorably, 
though rot really, within his jurisdiction. 

Neither in such case is the person, who made the complaint 
which led to such decision, liable in an action of trespass. 
CTION for false imprisonment. Stout, one of the 

defendants in error, was a justice of the peace of 
the county of Middlesex, and the other defendant, Van 

Duyn, filed with him the following affidavit: 

* State of New Jersey, Middlesex county, ss.—Cor- 
nelius Van Duyn, administrator of Samuel Van 
Tilburgh, deceased, of the township of Franklin, 
county of Somerset, upon his oath complains, that on 
the first day of December, A. D. one thousand eight 
hundred and seventy-nine, at the township of South 
Brunswick, in the County of Middlesex, Simeon 
P. Grove, William H. Grove, Jr., and Jediah Higgins, 
with force and arms, did enter upon the lands of 
Samuel Van Tilburgh, deceased, and with force and 
arms did unlawfully carry away about four hundred 
bundles of cornstalks, to the value of eight dollars, and 
were engaged in carrying other cornstalks from said 
lands of said Van Tilburgh, deceased; and therefore 
he prays that the said Simeon P. Grove, William H. 
Grove, Jr., and Jediah Higgins may be apprehended 
and held to answer said complaint, and dealt with as 
law and justice may require. 

C. Van Duyn, Administrator. 

Sworn and subscribed to, before me, this 1st day of 
December, A. D. 1879. 

Cuas. L. Strout, Justice of the Peace.” 

Stout, as such justice, thereupon issued his warrant 
in the ordinary form, directing the said two Groves 
and the said Higgins to be brought before him to 
answer the said complaint; and such three persons 
having been arrested by a constable on such warrant, 
and being brought before said justice, and having 
waived an examination, were by him committed to 
the jail of the county, for the cause mentioned in the 
complaint, to await the action of the next grand jury. 
Having given bail the next day, the persons so arrested 
were discharged, and thereupon one of them, William 
H. Grove, Jr., brought this suit in trespass for the 
above mentioned imprisonment. At the trial the 





plaintiff was nonsuited, and to remove that judgment 
this writ of error was brought. 


A.V. Schenck and E. T. Green, for plaintiff in error. 
John H. Stewert,for defendants. 


Beastey, C.J. Most of the general principles of 
law pertaining to that branch of this controversy 
which relates two the alleged liability of the defendant 
in this suit, who was a justice of the peace, are so 
completely settled as not to be open to discussion. 
The doctrine that an action will not lie against a 
judge fora wrongful commitment, or for an erroneous 
judgment, or for any other act, made or done by him 
in his judicial capacity, is as thoroughly established as 
are any other of the primary maxims of the law. 
Such anexemption is absolutely essential to the very 
existence, in any valuable form, of the judicial office 
itself, for a judge could not be either respected or in- 
dependent, if his motives for his official actions or his 
conclusions, no matter how erroneous, could he put in 
question at the instance of every malignant or disap- 
pointed suitor. Hence we find this judicial immunity 
has been conferred by the laws of every civilized peo- 
ple. That it exists in this State in its fullest extent 
has been repeatedly declared by our own courts. Such 
was pronounced by the Supreme Court to be the admit- 
ted principle in the cases of Little v. Moore, 1 South, 
75; Taylor v. Doremus, 1 Harr. 476; Mangold v. Thorpe, 
4 Vr. 137, and by this court in Loftus v. Fraz, 14 id. 
667. To this extent there is no uncertainty or diffi- 
culty whatever in the subject. 

But the embarrassment arises where an attempt is 
made to express, with perfect definiteness, where it is 
that acts done by a judge, and which purport to be 
judicial acts, are such, within the meaning of the rule 
to which reference has just been made. It is said 
everywhere in the text books and decisions that the 
officer, in orderto entitle himself to claim the im- 
munity that belongs to judicial conduct, must restrict 
his action within the bounds of his jurisdiction, and 
jurisdiction has been defined to be ‘the authority of 
the law to act officially in the particular matter in 
hand.”’ Cooley on Torts, 417. But these maxims, 
although true ina general way, are not sufficiently 
broad to embrace the principle of immunity that ap- 
pertains to a court or judge exercising a general au- 
thority. Their defect is that they leaye out of the 
account all those cases in which the officer, in the dis- 
charge of his public duty, is bound to decide whether 
or not a particular case, under the circumstances as 
presented to him, is within his jurisdiction, and he 
falls into error in arriving at his conclusion. In such 
instances, the judge, in point of fact and law, has no 
jurisdiction according to the definition just given, 
over “the particular matter in hand,”’ and yet in my 
opinion, plainly, he isnot responsible for the results 
that wait upon his mistake. And it is upon this pre- 
cise point that we find confusion in the decisions. 

There are certainly cases which hold that if a magis- 
trate, in the regular discharge of his functions, 
causes an arrest to be made under his warrant ona 
complaint which does not contain the charge ofa 
crime cognizable by him, he is answerable in an action 
for the injury that has ensued. But I think these 
cases are deflections from the correct rule, in that 
they make no allowance for matters qf doubt and 
difficulty. Ifthe facts presented for the decision of 
the justice are of uncertain signification with respect 
to their legal effect, and he decides one way, and ex- 
ercises a cognizance over the case, if the superior 
court in which the question arises in a suit against the 
justice differs with him on this close legal question, is 
he open by reason of his error to an attack by action? 
If the officer’s exemption from liability is to depend 
on the question whether he had jurisdiction over the 
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particular case, it is clear that such officer is often 
triable under such conditions, because the higher 
court, in deciding a doubtful point of law, may have 
declared that some element was wanting in the com- 
plaint which was essential to bring the case within the 
judicial competency of the magistrate. 

But there are many decisions which, perhaps without 
defining any very clear rule on the subject, have main- 
tained that the judicial officer was not liable under 
such conditions. 

The very copious brief of the counsel uo: the defend- 
ants abounds in such illustrations. As an example we 
may refer to the old case of Gwynne v. Poole, 2 Lutw. 
$87, in which it was held that the justice was justified 
because he had reason to believe that he had jurisdic- 
tion, although there was an arrest in an action which 
arose out of the justice’s jurisdiction. This case has 
been since approved in Kemp v. Neville, 10 C. B. (N. 
8.) 550. Here, if the test of official liability had been 
the mere fact of the right to take cognizance over the 
particular matter in hand, considered inthe light of 
strict legal rules, this decision would have been the 
opposite of what it is. In the same way, the subject 
is elucidated in Brittain v. Kinnaird, 1 Brod. and B. 
432, the facts being a conviction by a justice of a per- 
son of having gunpowderin a certain doat, a special 
act authorizing the detention of any suspected boat, 
and when the magistrate was sued in trespass for an 
illegal conviction, it was declared that the plaintiff, in 
order to show the defendant’s want of cognizance over 
the proceedings leading to the conviction, could not 
give evidence that the craftin question was a vessel 
and not a boat, because the justice had judicially de- 
termined that point. And in this case likewise the 
test of jurisdiction in the magistrate in point of fact 
and of law was rejected; and inquiry into the author- 
ity by force of which the proceeding had been taken 
disallowed, for the reason that such question had been 
passed upon by the magistrate himself, the point be- 
ing before him for adjudication. The same doctrine 
was promulged in explicit and forcible terms by Mr. 
Justice Field delivering the opinion of the Supreme 
Court of the United States, in the case of Bradley v. 
Fisher, 13 Wall. 335, this being his language: “Ifa 
judge of acriminal court, invested with general crim- 
inal jurisdiction over offenses committed within a 
certain district, should hold a particular act to bea 
public offense which is not by the law made an 
offense, and proceed to the arrest and trial of a party 
charged with such act, no personal liability to civil 
action for such acts would attach to the judge, 
although these acts would be in excess of his jurisdic- 
tion, or of the jurisdiction of the court held by him, 
for these are particulars for his judicial consideration, 
whenever his general jurisdiction over the subject 
matter is invoked.”’ 

These decisions, in my estimation, stand upon a 
proper footing, and many others of the same kind 
might be referred to, but such course is not called for, 
as it must be admitted that there is much contrariety 
of results in this field, and the references above given 
are amply sufficient as illustrations for my present 
purposes. The assertion, I think, may be safely made, 
that the great weight of judicial opinion is in oppo- 
sition to the theory that if a judge, as a matter of law 
and fact, has not jurisdiction over the particular case, 
thereby, in all cases, he incurs a liability to be sued 
by any One injurious!y affected by his assumption 
of cognizance over it. The doctrine that an officer, 
having general powers of adjudication, must at his 
peril pass upon the question, which is often one dif- 
ficult of solution, whether the facts before him place 
the given case under his cognizance, is as unreason- 
able as it is impolitic. Such a regulation would be 
applicable alike to all courts and to all judicial officers 





acting under a general authority, and it would thus 
involve in its liabilities all tribunals except those of 
last resort. It would also subject to suit persons par- 
ticipating in the execution of orders and judgments 
rendered in the absence of a real ground of jurisdic- 
tion. By force of such arule, if the Supreme Court 
of this State, upon a writ being served in a certain 
manner, should declare that it acquired jurisdiction 
over the defendant, and judgment should be entered 
by default against him, and if upon error brought this 
court should reverse such judgment on the ground 
that the service of the writ in question did not give 
the inferior court jurisdiction of the case, no reason 
can be assigned why the justices of the Supreme Court 
should not be liable to suit for any injurious conse- 
quences to the defendant proceeding from their judg- 
ment. As I have said, in my judgment the jurisdic- 
tional test as the measure of judicial responsibility 
must be rejected. 

Nevertheless it must be conceded that it is also plain 
that in many cases a transgression of the boundaries 
of his jurisdiction by a judge will impose upon hima 
liability to an action in favor of the person who has 
been injured by such excess. If a magistrate should 
of his own motion without oath or complaint being 
made to him, on mere hearsay, issue a warrant and 
cause an arrest for an alleged larceny, it cannot be 
doubted that the person so illegally imprisoned could 
seek redress by a suit against such officer. It would 
be no legal answer for the magistrate to assert that he 
had a general cognizance over criminal offenses, for 
the conelusive reply would be that the particular case 
was not, by any form of proceeding, put under his 
authority. 

From these legal conditions of the subject my in- 
ference is, that the true rule with respect to the 
actionable responsibility of a judicial officer, having 
the right to exercise general powers, is, that he is so 
responsible in any given case belonging to a class over 
which he has cognizance, unless such case is by com- 
plaint or other proceeding put atleast colorably under 
his jurisdiction. Where the judge is called upon by 
the facts before him to decide whether his authority 
extends over the matter, such an act is a judicial act, 
and such officer is not liable in asuit to the person 
affected by his decision, whether such decision be 
right orwrong. But when no facts are present, or only 
such facts as have neither legal value nor color of legal 
value in the affair, then in that event, for the magis- 
trate to take jurisdiction is not in any manner the 
performance of a judicial act, but simply the commis- 
sion of an official wrong. This criterion seems a rea- 
sonable one, it protects a judge against the conse- 
quences of every error of judgment, but itleaves him 
answerable for the commission of wrong that is prac- 
tically willful. Such protection is necessary to the 
independence and usefulness of the judicial officer, 
and such responsibility is important to guard the citi- 
zen against official oppression. 

The application of the above stated rule to this case 
must obviously result ina judgment affirming the de- 
cision of the Circuit judge. There was a complaint 
under oath before this justice presenting for his con- 
sideration aset of facts to which it became his duty 
to apply the law. The essential things thus stated 
were that the plaintiff, in combination with two other 
persons, ‘‘ with force and arms” entered upon certain 
lands, and “ with force and arms did unlawfully carry 
away about four hundred bundles of corn stalks of 
the value, etc., and were engaged in carrying other 
corn stalks from said lands.” By a statute of this 
State (Rev., p. 244, § 99) it is declared to be an in- 
dictable offense “if any person shall willfully, unlaw- 
fully and maliciously set fireto or burn, carry off or 
destroy any barrack, cock, crib, rick or stack of hay, 
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corn, wheat, rye, barley, oats or grain of any kind, 
or any trees, herbage, growing grass, hay or other 
vegetables,” etc. Now, although the misconduct 
described in the complaint is not the misconduct 
described in this act, nevertheless the question of 
their identity was colorably before the magistrate, and 
it was his duty to decide it, and under the rule above 
formulated, he is not answerable to the person injured 
for his erroneous application of the law to the case 
that was before him. 

As to the other defendant, all he did was to make 
his complaint on oath before the justice, setting forth 
the facts truly, and for such an act he could not be 
held liable for the judicial action which ensued, even 
if such action had been extrajudicial. But as the 
case was, as we have seen, brought within the juris- 
diction of the judicial officer, neither this defendant 
nor any other person could be treated asa trespasser 
for his co-operation in procuring a decision and com- 
mitment which were valid in law untilthey had been 
set aside by a superior tribunal. 

Let the judgment be affirmed. 

Judgment unanimously affirmed. 


——_—_—¢—____— 


MEASURE OF DAMAGES FOR WRONGFUL 
CUTTING OF TIMBER. 


SUPREME COURT OF THE UNITED STATES, 
DECEMBER 13, 1882. 


BouiEs WoopEN WARE Co. v. UNITED STATES. 
In an action for timber cut and carried away from the land of 

plaintiff, the measure of damages is: 

Where the defendant is a knowing and willful trespasser, the 
full value of the property at the time and place of demand, 
or of suit brought, with no deduction for labor and ex- 
pense of the defendant. 

Where the defendant is an unintentional or mistaken tres- 
passer, or his innocent vendee, the value at the time of 
conversion, less what the labor and expense of defendant 
and his vendor have added to its value. 

Where defendant is a purchaser without notice of wrong from 
a willful trespasser, the value at the time of such pur- 
chase. 

N error to the Circuit Court of the United States for 

the Eastern District of Wisconsin. The opinion 
states the facts. 

MILER, J. This is a writ of error to the Circuit 
Court for the Eastern District of Wisconsin, founded 
on a certificate of division of opinion between the 
judges holding that court. 

The facts as certified, out of which this difference of 
opinion arose, appear in an action in the nature of 
trover, brought by the United States for the value of 
two hundred and forty-two cords of ash timber, or 
wood suitable for manufacturing purposes, cut and 
removed from that part of the public lands known as 
the reservation of the Oneida tribe of Indians, in the 
State of Wisconsin. This timber was knowingly and 
wrongfully taken from the land by Indians, and carried 
by them some distance to the town of Depere, and 
there sold to the defendant, which was not chargeable 
with any intentional wrong or misconduct or bad 
faith in the purchase. 

The timber on the ground, after it was felled, was 
worth twenty-five cents per cord, or $60.71 for the 
whole, and at the town of Depere, where defendant 
bought and received it, three dollars and fifty cents 
per cord, or $850 for the whole quantity. The question 
on which the judges divided was whether the liability 
of the defendant should be measured by the first or the 
last of these valuations. 

It was the opinion of the Circuit judge that the latter 





was the proper rule of damages, and judgment was 
rendered against the defendant for that sum. 

We cannot follow counsel for the plaintiff in error 
through the examination of all the cases, both in 
England and this country, which his commendable 
research has enabled him to place upon the brief. In 
the English courts the decisions have in the main 
grown out of coal taken from the mine, and in such 
cases the principle seems to be established in those 
courts, that when suit is brought for the value of the 
coal so taken, and it has been the result of an honest 
mistake as to the true ownership of the mine, and the 
taking was not a willful trespass, the rule of damages 
is the value of the coal as it was in the mine before it 
was disturbed, and not its value when dug out and 
delivered at the mouth of the mine. Martin v. Porter, 
5M. & W. 351; Morgan v. Powell, 3 Ad. & Ell, N. 8. 
278; Wood v. Morewood, id. 440; Hilton v. Woods, 
L. R., 4 Eq. 438; Jegon v. Vivian, L. R., 6 Ch. 760. 

The doctrine of the English courts on this subject is 
probably as well stated by Lord Hatherly in the House 
of Lords, in the case of Livingston v. Rawyards Coal 
Co., L. R., 5 App. Cas. 33, as anywhere else. He said: 
“There is no doubt that if a man furtively and in bad 
faith robs his neighbor of his property, and because it 
is underground is probably for some little time not de- 
tected,the court of equity in this country will struggle, 
or [I would rather say, willassert its authority to punish 
the fraud by fixing the person with the value of 
the whole property which he has so furtively taken, 
and making him no allowance in respect of what he has 
so done, as would have been justly made to him if the 
parties had been working by agreement.’’ But ‘“‘ when 
once we arrive at the fact that an inadvertence has 
been the cause of the misfortune, then the simple 
course is to make every just allowance for outlay on 
the part of the person who has so acquired the property, 
and to give back to the owner, so far as is possible 
under the circumstances of the case, the full value of 
that which cannot be restored to him in specie.” 

There seems to us to be no doubt that in the case of 
a willful trespass the rule as stated above is the law of 
damages both in England and in this country, though 
in some of the State courts the milder rule has been 
applied even to this class of cases. Such are some that 
are cited from Wisconsin. Single v. Schneider, 24 Wis. 
299; Weymouth v. Railroad Co., 17 id. 550. 

On the other hand, the weight of authority in this 
country as well as in England favors the doctrine that 
where the trespass is the result of inadvertence or 
mistake, and the wrong was not intentional, the value 
of the property when first taken must govern, or if the 
conversion sued for was after value had been added to 
it by the work of the defendant, he should be credited 
with this addition. 

Winchester v. Craig, 33 Mich. 205, contains a full 
examination of the authorities on the point. Heard 
v. James, 49 Miss. 236; Baker v. Wheeler, 8 Wend. 505; 
Baldwin v. Porter, 12 Conn. 484. 

While these principles are sufficient to enable us to 
fix a measure of damages in both classes of torts where 
the original trespasser is defendant, there remains a 
third class where a purchaser from him is sued,.as in 
this case, for the conversion of the property to bis own 
use. In such case, if the first taker of the property 
were guilty of no willful wrong, the rule can in no case 
be more stringent against the defendant who purchased 
of him than against his vendor. 

But the case before us is one where, by reason of the 
willful wrong of the party who committed the trespass, 
he was liable, under the rule we have supposed to be 
established, for the value of the timber at Depere the 
moment before he sold it, and the question to be de- 
cided is whether the defendant who purchased it then 
with no notice that the property belonged to the United 





THE ALBANY LAW JOURNAL. 


89 

















States, and with no intention to do wrong, must re- 
spond by the same rule of damages as his vendor should 
if he had been sued. 

It seems to us that he must. The timber at all stages 
of the conversion was the property of plaintiff. Its 
purchase by defendant did not divest the title nor the 
right of possession. The recovery of any sum whatever 
is based upon that proposition. This right, at the 
moment preceding the purchase by defendant at De- 
pere, was perfect, with no right in any one to set upa 
claim for work and labor bestowed on it by the wrong- 
doer. It is also plain that by purchase from the wrong- 
doer defendant did not acquire any better title to the 
property than his vendor had. It is not a case where 
an innocent purchaser can defend himself under that 
plea. If it were, he would be liable to no damages at 
all, and no recovery could be had. On the contrary, it 
is a case to which the doctrine of caveat emptor applies, 
and hence the right of recovery in plaintiff. 

On what ground then can it be maintained that the 
right to recover against him should not be just what it 
was against his vendor the moment before he interfered 
and acquired possession? If the case were one which 
concerned additional value placed upon the property 
by the work or labor of the defendant after he had 
purchased, the same rule might be applied as in case 
of the inadvertent trespasser. 

But here he has added nothing to its value. He ac- 
quired possession of property of the United States at 
Depere, which at that place and in its then condition, 
is worth $850, and he wants to satisfy the claim of the 
government by the payment of $60. He founds his right 
to do this,not on the ground that any thing he has added 
to the property has increased its value by the amount 
of the difference between these two sums, but on the 
proposition that in purchasing the property he pur- 
chased of the wrong-doer a right to deduct what the 
labor of the latter had added to its value. 

If, as in the case of an unintentional trespasser, such 
right existed, of course defendant would have bought 
it and stood in his shoes; but as in the present case, 
of an intentional trespasser, who had no such right to 
sell, the defendant could purchase none. 

Such is the distinction taken in the Roman law as 
stated in the Institutes of Justinian, Lib. 2, title 1, 
section 34. 

After speaking of a painting by one man on the tablet 
of another, and holding it to be absurd that the work 
of an Apelles or Parrhasius should go without com- 
pensation to the owner of a worthless tablet, if the 
painter had possession fairly, he says, as translated by 
Dr. Cooper: ‘* But if he, or any other, shall have taken 
away the tablet feloniously, it is evident the owner 
may prosecute by action of theft.” 

The case ot Nesbitt v. St. Paul Lumber Co., 21 Minn. 
491, is directly in point here. The Supreme Court of 
Minnesota says: ‘‘The defendant claims that because 
they (the logs) were enhanced in value by the labor of 
the original wrong-doer in cutting them, and the ex- 
pense of transporting them to Anoka, the plaintiff is not 
entitled to recover the enhanced value, that is, that he is 
not entitled to recover the full value at the time and 
place of conversion.’’ That was a case, like this, where 
the defendant was the innocent purchaser of the logs 
from the willful wrong-doer, and where, as in this case, 
the transportation of them to a market was the largest 
item in their value at the time of conversion by de- 
fendant; but the court overruled the proposition and 
affirmed a judgment for the value at Anoka, the place 
of sale. 

To establish any other principle in such a case as this 
would be very disastrous to the interest of the public 
in the immense forest lands of the government. It has 
long been a matter of complaint that the depredations 
upon these lands are rapidly destroying the finest for- 








ests in the world. Unlike the individual owner, who 
by fencing and vigilant attention, can protect his 
valuable trees, the government has no adequate defense 
against this great evil. Its liberality in allowing trees 
to be cut onits land for mining, agricultural and other 
specified uses, has been used to screen the lawless dep- 
redator who destroys and sells for profit. 

To hold that when the government finds its own 
property in hands but one remove from these willful 
trespassers, and asserts its right to such property by 
the slow processes of the law, the holder can set upa 
claim for the value which has been added to the prop- 
erty by the guilty party in the act of cutting down the 
trees and removing the timber, is to give encourage- 
ment and reward to the wrong-doer, by providing a 
safe market for what he has stolen and compensation 
for the labor he has been compelled to do to make his 
theft effectual and profitable. 

We concur with the Circuit judge in this case, and 
the judgment of the Circuit Court is affirmed. 


ed 


WHEN WRONGFUL LEVY ON LANDS NOT 
ACTIONABLE. 


MICHIGAN SUPREME COURT, OCTOBER 831, 1882. 
WALKLEY V. BostwIck. 

An action will not lie for the levy under execution against an- 
other upon lands belonging to plaintiff, where there was 
no malice and the officer did not go upon the lands, even 
though a negotiation for the sale of such lands was broken 
up to the injury of plaintiff by such levy. 

F gecaenng on the case. The opinion states sufficient 

facts. From a judgment for plaintiff defendants 
appealed. 
Henry M. Duffield, for appellants. 
Dickman & Walker, for respondent. 


Cootey, J. Action on the case against the sheriff 
of Genesee county and Byron Bostwick the plaintiff in 
an execution against one John Walkley, for wrongfully 
making levy of the execution on lands owned by the 
plaintiff, whereby a trade which she had negotiated 
was broken up to her loss. The plea was the general 
issue, and there was a trial the result of which appears 
before us in a printed record of 170 pages. The plain- 
tiff does not aver that the levy on her property was 
malicious, or that it was made with any purpose to 
wrong her, but she relies for recovery upon the bare 
facts that the levy was made upon her lands, and that 
a purchaser to whom she had bargained it refused in 
consequence to complete the bargain. As the levy could 
create no lien on her land, or in any manner charge, 
endanger or affect her title, it may well be questioned 
whether the alleged damage is the natural and prox- 
imate result of the act complained of. At most the 
act of the defendants amounted to no more than a 
formal assertion that the ownership of plaintiff's land 
was in John Walkley, and that they proposed to main- 
tain that assertion in legal proceedings. But this as- 
sertion would not have justified a purchaser in throwing 
up his bargain. If he had previously entered into a 
valid contract the levy could not have excused his 
failure to perform it, and if he had only agreed by 
parol to take the land, the breaking off of the negotia- 
tions for a reason that would not have excused the 
performance of a valid contract can only be attributed 
to excess of caution and certainly cannot be referred 
to an act which in law was wholly inadequate to have 
caused it. A purchaser who is not yet bound may 
make such an attack upon the title an excuse for 
breaking off negotiations, and so a master may make 
the slander of his servant an excuse for discharging 
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him from employment; but if he should do so the dis- 
charge could not be deemed a natural consequence of 
the slander. Vicars v. Wilcocks,8 East, 1; Ward v. 
Weeks, 7 Bing. 211; Tutein v. Hurley, 98 Mass. 211. 
The cases are analogous. Nor is this action grounded 
on the principle that supports an action for slander of 
title; for that is grounded on malice. Malachy v. 
Soper, 3 Bing. N. C. 371; Walden v. Peters, 2 Rob. (La.) 
331. Here as has been said no malice is averred, and 
it is presumable that the defendants in good faith 
supposed they might contest and disprove the plaint- 
iff's title. The case therefore is without precedent so 
far as we know, and no authority is cited for it. 

When a sheriff levies his execution on the personal 
property of one who is a stranger to the judgment, 
there is a positive wrong, because there is a positive 
interference with the owner’s possession. There might 
also be a trespass in the levy of execution on lands if 
the officer were to go upon the lands for the purpose; 
but it is not pretended that he did so in this case. Here 
the plaintiff finds her injury in the bare fact of levy; 
in other words, in the bare fact that these two defend- 
ants without malice have asserted that another party 
owns the land. But in law this is not an actionable 
wrong. Howeth v. Mills, 19 Tex. 295. 

This fatal defect in the plaintiff's case was not pointed 
out by the defense until the case went to trial. The re- 
cord which now comes up contains 59 assignments of 
error,and embraces all the evidence. Many of the assign- 
ments were not argued, and for presenting the others so 
voluminous a record was not required. Embodying 
all the evidence in the bill of exceptions witout neces- 
sity, and cumbering the record with assignments of 
error not relied upon, is an evil to which we have often 
called attention before. It misleads the opposite party, 
and it imposes unnecessary labor on the court. In this 
case the judgment will be reversed with costs of both 
courts, but in taxing the costs the cost of the record 
will not be included. 
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IMPLIED UNDERTAKING OF ATTORNEY AS 
TO KNOWLEDGE OF LAW. 


NEW JERSEY SUPREME COURT, JUNE TERM, 1882. 


FENAILLE v. COUDERT.* 

An attorney-at-law of the State of New York, employed there 
to draw a contract for building on lands in New Jersey, 
does not, by accepting such employment, impliedly under- 
take that he is acquainted with the laws of New Jersey 
respecting the necessity of filing of such contracts for 
protection against claims of workmen and material-men 
under the mechanics’ lien law. 

N rule to show cause why a new trial should not be 
granted. 

G. Collins, for plaintiffs. 

J. Linn, for defendants. 


Maare, J. This action was in case, and the declara- 
tion alleged that plaintiffs had employed and retained 
defendants, as attorneys-at-law (which it averred 
them in fact to be), to prepare a contract beween 
plaintiffs and one Barnes for the erection by the latter 
of certain buildings on lands of plaintiffs in the county 
ot Hudson, and to file the contract in that county 
before the beginning of the work, for the purpose of 
protecting said lands from claims under the mechanics’ 
lien law. It alleged further that defendants under- 
took to perform the duties so specified, and that they 
carelessly and negligently failed to file the contract, 
whereby plaintiffs were injured by being compelled 
to satisfy the claims made by a sub-contractor, upon 
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which judgment had been obtained against Barnes as 
builder and plaintiffs as owners. 

Among other pleas, the defendants filed the general 
issue and a pleasetting up arelease by plaintiffs to 
Barnes of all demands, including that arising out of 
the sub-contractor’s claim. 

The issues were tried without a jury, and the find- 
ing was in favor of the plaintiffs, whose damages were 
assessed at $100. The opinion of the court below was 
not furnished. 

Plaintiffs obtained the rule to show cause, and the 
sole reason filed in support of the rule is that the 
damages awarded are insufficient. 

The evidence showed that the sub-contractor’s judg- 
ment was fora large amount, and that it had been 
settled by plaintiffs by the payment of $4,500. The 
finding in favor of plaintiffs for only $100 must there- 
fore be regarded as a determination by the court 
below that defendants had been guilty of the negligent 
omission of duty charged in the declaration, but that 
plaintiffs were entitled thereon to only nominal 
damages. Their contention now is that they ought to 
have been awarded damages at least to the amount 
expended in settlement of the judgment upon the lien 
claim. 

Defendants have no rule to show cause, and there- 
fore do not appear to contest the property of the con- 
clusion respecting their liability. Nevertheless it is 
not improper to consider whether or not the finding 
is in that respect justified by the evidence, because if 
plaintiffs are not} entitled to recover at all, they can- 
not complain of the finding. 

The first question therefore that I shall consider 
is whether defendants were under any obligation to 
plaintiffs to file the building contract as charged in 
the declaration. An undertaking to that effect might 
arise either from an express promise, made on sufli- 
cient consideration, or, it is insisted, it might be im- 
plied from the professional duty imposed by the em- 
ployment and retainer of defendants as attorneys. 

There is no sufficient evidence of any express under- 
taking. The defendant, who was alone engaged in 
this business, (the others being his partners, declares 
there was no such undertaking. Plaintiffs’ agent, who 
alone transacted the business with him, asserts that 
the instructions were given in these words, viz.: ‘To 
write the contract himself, make up all the clauses, all 
things for mein order. I have nothing todo myself, 
and to be sure that all things will be in good order.” 
This was the express employment of defendants, and 
it seems unquestionable that in accepting it they 
merely undertook to prepare a proper and sufficient 
contract for the purpose intended. It manifestly did 
not include any express employment looking to the 
further protection of plaintiffs, and in accepting it 
they did not expressly undertake to perform any 
duties but such as they were so employed to perform. 

Nor do [ think that any duty was imposed on de- 
fendants in respect to filling this contract by reason 
of their being attorneys by profession, and employed 
as such. Attorneys are doubtless liable for negligent 
omissions to file pleadings and to take the regular steps 
necessary in the progress of suits in which they have 
been retained and in which they act for their client. 
But the filing of such a contract as that in question in 
this case is not a necessary concomitant of its exist- 
ence or of its binding force. Whether it should be 
filed or not must depend upon circumstances. The 
owner may be thoroughly satisfied of the probity or 
responsibility of the builder. In such case he may 
consider it judicious not to file such acontract. By 
the evidence in this case it would seem that some rea- 
sons were supposed to exist why it was not judicious 
to file this contract. But at allevents, the filing of 
such a contract is not necessary, and whether it should 





~- 


Sem AGakt aa me aA A 


— ee FS lh Ow 


THE ALBANY LAW JOURNAL. 91 

















be filed or not is a question not to be determined by 
the attorney employed to draw it. 

I have not been able to find any case imposing upon 
attorneys the duty of filing, recording or registering 
papers which they have drawn, by reason merely of 
their employment to draw them. When employed to 
securely invest money of aclienxt, they are doubtless 
liable for failing to register or record the securities or 
to give notice of the lien acquired when necessary for 
the security of the investment. Watls v. Porter, 3 El. 
& B. 743; Weeks on Attorneys, § 311, and cases cited. 
They have been held liable, as any other person might 
be, on express contracts to record papers drawn by 
them. Miller v. Wilson, 24 Penn. St. 114. But when 
the record or registration or notice is not necessary to 
effectuate the purpose of their emplopment, I find no 
case holding them liable for failure. Even when a 
note has been put into the hands of an attorney for 
collection, it has been held that he was not liable for 
a failure to present it for payment, and to notify the 
endorser of non-payment, except upon a special and 
personal undertaking to that effect. Odlin v. Stetson, 
17 Maine, 244. This case goes perhaps too far; at least 
farther than is necessary to support the conclusion I 
have arrived atin this case, which is, that no implied 
undertaking to file a paper exists on the part of an 
attorney merely from his having been employed to 
draw it. If theemployment is so broad as to include 
the filing as a necessary or proper part of his duty, 
then he is liable for a failure to perform such duty. 

In the case of Standard v. Ulilithorne, 10 Bing. 491, 
an attorney employed by a vendor to settle the assign- 
ment of aterm, was held to be liable to the vendor for 
not having explained to him the liability he incurred 
by reason of a covenant of an unusual character con- 
tained in theassignment. C. J. Tindal put the liabil- 
ity upon the ground that the attorney, by reason of 
his employment, undertook and was bound to take 
care that his client did not enter into any covenant 
which would expose him to a greater degree of respon- 
sibility than is ordinarily attached to the business in 
hand, or at all events, that he does not do so until the 
consequences have been explained to him. It may be 
doubted whether this principle is properly applicable 
to the case in hand. The liability arising from a 
failure to file the contract is not of unusual character. 
It is created by positive law, of which every one is 
supposed to have knowledge. But if such an obligation 
is imposed on an attorney in a case like the present, it 
is sufficient to say that such is not the negligence 
charged in the declaration. If it had been charged, 
the defendants are not, as we shall hereafter see, 
attorneys in such a sense as to be liable therefor. 

The claim that defendants, by retaining the contract 
after execution, impliedly undertook to file it, is dis- 
posed of by what I have already said. Such an obli- 
gation would not be implied in any event, unless the 
filing was necessary. It added nothingto the validity 
or force of the contract. Whether it was necessary or 
judicious, was not to be determined by the attorney. 
Besides, the weight of evidence is that the contract 
was delivered to plaintiffs’ agent and retained by him 
until after the proper time for filing had passed. 

I have considered the question thus far without 
adverting to the fact that defendants are not attorneys 
of this State. They are in fact attorneys in thé State 
of New York, and were there employed by plaintiffs’ 
agent. In assuming the employment of plaintiffs, the 
skill and knowledge they professed, must be consid- 
ered with reference to the locality of their practice. 
In the absence of any express declaration on the sub- 
ject, they will be presumed to have held themselves 
out as possessing such skill and knowledge as attorneys 
practicing there might reasonably be supposed to pos~ 
sess, and no more. As attorneys of New York, they 





are not to be presumed to know the laws of a foreign 
State. Nor did they impliedly undertake that they 
had such knowledge, by accepting an employment 
which, as we have seen, was in terms limited to 
drawing a contract in all respects binding between the 
parties. It could hardly be contended that the 
attorney who is employed to draw an agreement affect- 
ing one of our immense railways, traversing a dozen 
States and territories, impliedly holds himself out as 
familiar with the laws of each. In such a case the 
prudent client submits the contract to professional 
gentlemen of each State. 

And so if there devolved upon an attorney, employed 
to draw a building contract, an obligation to advise 
his client of the risk arising upon a failure to file it, it 
is manifest such an obligation would not affect de- 
fendants. It must arise, if at all, out of the implied 
undertaking that the attorney knows the law affect- 
ing such acontract. It cannot exist where the attor- 
ney does not profess to know that law. In this case 
there is nothing to show that defendants professed to 
be at all acquainted with our laws, and they will not 
be presumed to have professed such knowledge merely 
because they were attorneys-at-law in New York. 

(The remainder of the opinion is devoted to showing 
that even if the attorneys were liable for breach of 
duty in respect to filing such a contract, the owners 
who have been required to pay a sub-contractor’s 
claim cannot recover of the attorneys if they have 
discharged the builder who is primarily liable or have 
accepted satisfaction from him.] 

For these reasons the rule to show cause must be 


discharged. 
—__>—_——__ 


DISBARRING ATTORNEY FOR PARTICIPA- 
TION IN RIOT. 
UNITED STATES CIRCUIT COURT, FLORIDA, MARCH, 
1882. 


IN RE WALL. 

W., an attorney-at-law, with an unlawful, tumultuous and 
riotous gathering, he advising and encouraging thereto, 
took a man from the county jail and hung him. Held, 
that the court had power to disbar W. for this act, and 
this, notwithstanding no complaint under oath was filed, 
and such act was an indictable offense. 

| gape vepeneny to disbar attorney. The facts 
appear in the opinion. 

Lockg, District Judge. It has been charged that 
the defendant, J. B. Wall, an attorney of this court, 
did, with an unlawful, tumultuous and riotous gather- 
ing, he advising and encouraging thereto, take from 
the jail of this county and hang a man, to the court 
known only as John. Zothis charge he has filed an 
answer, demurring to the action of the court because, 
First, no complaint under oath has been filed; and, 
secondly, because he has been charged with an indict- 
able offense, of which this court has no jurisdiction 
before indictment and conviction; and denying that 
he counseled, advised, encouraged, or incited an un- 
lawful, tumultuous, and riotous gathering or mob to 
take one John from the jail and cause his death by 
hanging. The offense in which Mr. Wall is charged to 
have participated came to the personal knowledge of 
the court. As the judge was leaving the court-house 
for dinner, a prisoner was brought into the yard in 
custody of officers. Upon his return in the afternoon 
the dead body of the same person hung in a tree_ 
directly in front of the court-house door. No legal 
execution had taken place. The evidence shows that 
a person, whose name has not appeared, was taken 
from the jail, and in the immedate vicinity of the 
court house, hung to the limb of a tree; that said J. B. 
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Wall was present, went with several others to the 
sheriff's house, returned thence to the jail, where they 
took therefrom the prtsoner; that he walked in im- 
mediate proximity to him in going to the tree, so 
along beside him that the witness thinks he had hold 
of him, and was then lost to sight in the crowd until 
after the man was hanged. 

This is an action to determine the right of an attor- 
ney to retain his position as an officer of this court, 
and as such is instituted by it for its own protection, 
and the preservation of its integrity through the 
characters of its officers, and does not require the in- 
tervention of a third party by affidavit or other- 
wise. 

No court is bound to await the complaint of a third 
party before investigating any matter touching mis- 
conduct of its oflicers, when information considered 
sufficient is received, and the circumstantes demand 
its interposition. Randall v. Brigham, 7 Wall. 540. 

An attorney is an officer of the court admitted to 
practice under its rules, amenable to it, and liable to 
have such relations sundered upon satisfactory evi- 
dence of dishonest professional conduct, habits of 
general immortality, or any such single act of crime 
or vice as may show him unfitted forthe trusts and 
confidence reposed in him as such. Percy’s case, 36 
N. Y. 651; Hawk. P. C. 212; Bryant's case, 24 N. FL. 
155; Ex parte Brownsal, 2 Cowp. 829; 12 Geo. I, ch. 29; 
4 Henry IV, ch. 18; case of Austin, 5 Raw. 204; 
McLaughlin v. District Court, 5 Watts & S. 272; 
Dickens’ case, 67 Pa. St. 169; Mill’s case, 1 Mich. 592; 
Potter’s case, H. 26G.,3K. B. He hasaright to an 
opportunity to appear and answer in his own behalf 
before a final judgment against him; but any notice, 
rule, or summons does not require the technical nicety 
in its allegations, nor the exactness of proof, of a 
criminal proceeding. Sanborn v. Kimball, 64 Me. 140; 
Leigh’s case, 1 Munf. 481. 

It is sufficient if the grounds are so set out as to give 
him knowledge of the matter with which he is charged, 
so that he may not be misled, and the true facts ascer- 
tained upon such investigation may be considered and 
decided upon. Randall v. Brigham, supra. It is true 
that the English courts have in some instances declined 
to take summary action against attorneys for indict- 
able offenses unless conviction has first been had, but 
such practice seems to have been considered as within 
the discretion of the court at the time and not asa 


rule. Lord Denman remarks, in 5 Nev. & P. 389: 


* Would not an indictment for perjury lie upon these 


facts? Weare not in the habit of interfering in such 
acase, unless there is something amounting to an 
admission on the part of the attorney which would 
render the interposition of a jury unnecessary.’’ Also, 
in 5 Barn. & Ald. 1088, he remarks: ‘‘It is not usual 
to grant the rule if an indictable offense is charged.” 
Yet notwithstanding a conviction, the question of 
guilt or innocence seems to have been deemed within 
the discretion of the court, as in Dowl. P. C. 110, 
although verdict had been found against the defend- 
ant, the judges still consider there might have been 
some doubt and refused the rule; and in King v. 
Southerton, 6 East, 127, notwithstanding the defense 
was urged that the defendant had been convicted of 
an offense not cognizable by law, Lord Ellenborough 
remarked that ‘‘ enough appeared to satisfy the court 
that the defendant was an improper person to remain 
an attorney.”’ 

While such may have been the practice in the courts 
of England, it has not been accepted by American 
courts, Anon.,2 Halst. 163, being the only case 
found when the judgment has been refused on that 
ground. On the contrary, in re Hirst, 9 Phila. 216 
although the court, in the motion to disbar, say that 
“the offense charged—subornation of perjury and 





conspiracy against justice—is within reach of an 
indictment,” they make the rule absolute dismissing 
one party and suspending the other during the exis. 
tence of the court. 

In Smith v. State, 1 Yerg. 228, the information was 
exhibited by one of the judges of the Circuit, and 
although it was alleged that an indictment had been 
found in a foreign State, no trial nor conviction had 
been had, and the court remarks: 

‘Law, administered in the usual form, is tardy, and 
any course short of special ministration would lose 
much of its beneficial effects. The mazy round of 
special pleadings, miscarriages before juries, and de- 
lays incident, afford a labyrinth for the wily to take 
shelter, if not escape; therefore it is not deemed 
prudent to allow one so charged the right to demand 
forms of trial directly calculated to defeat the end.” 

In Field’s case, 1 Mart. & Y. 168, where the power of 
courts to remove their officers was under considera- 
tion, the court says: 

“* By change of venue and writs of error the crim- 
inal could easily have kept off the punishment for two 
years, and by this means put himself above the law, if 
the court had not the power of removal. The con- 
viction, when produced, would only be evidence of 
the facts alleged, and these facts the court have for 
this purpose as much right to inquire into as the jury.” 
‘*Tn this country it would most probably be unconsti- 
tutional to inflict punishment upon the person of the 
offender otherwise than by conviction upon indict- 
ment. But the removal from office being a civil pro- 
ceeding not affecting the person, and being no bar to 
an indictment for the same offense, the finding ofa 
jury is not necessary to authorize the court to re- 
move.”’ 

The Supreme Court of New Hampshire, in Delano’s 
case, 58 N. H. 5, take a similar view of the law by 
disbarring an attorney for an indictable offense with- 
out conviction. 

In this action against Mr. Wall this court unquestion- 
ably has jurisdiction, but in a criminal prosecution it 
has none. 

Can it be argued that it is then compelled to wait in 
its action for the movement of a foreign tribunal, and 
that it is helpless as against the local inactivity, neglect, 
or prejudice of the prosecuting officers or jurors of any 
one county of the district? Such a view of the law 
cannot be accepted, and so much of the answer as 
demurs to this action must be overruled. 

The only question remaining to decide is whether 
a person guilty of presence and participation, under 
the circumstances, and on such an occasion, shall re- 
tain his position as attorney of this courtor not. If 
he had been there in any other capacity than either 
principal, or aider and abettor, it was within his 
power to show it; but this he has not attempted to do, 
and the necessary presumption is of his active partici- 
pation. 

The slight difference between the language of the 
rule and that of the evidence is of no importance in 
the matter, if the evidence shows ground for judg- 
ment. The gist of the action is not the death ofa 
certain individual as described by name, but the con- 
duct of Mr. Wall on an occasion and in a certain mat- 
ter to which I consider his attention has been suffi- 
ciently called. He was in an unlawful gathering, as it 
was resisting the protestations of the sheriff and 
mayor, although it may not have been tumultuous. 
He denies having been encouraging or advising at the 
time charged. I am too well aware of his influence in 
this community not to know that his presence would 
be ample encouragement to others on such an occa- 
sion. It isnot alone by words that one advises and 
encourages, and the fact of his presence and action 
is sufficient not only to find an encouraging thereby, 
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but raise a presumption 
words. 

The duty of an attorney is not alone to deport 
himself as such in his professional relations, but so to 
demean himself in all things. For an officer of a 
court to bear about with him two characters, that of a 
supporter of the law, as a lawyer, and an open violator 
and contemner of it outside his professional duties, as 
aman, is utterly inconsistent with the dignity of his 
position, and of the court that bestows the same upon 
him. 

The facts proven show that the transaction was not 
an ordinary crime, but a combination to lynch a 
prisoner, and in this, it is presumed, is the only ex- 
planation, though it makes a party none the less 
liable; the legal responsibility is the same, as is well 
known to any lawyer. 

It is true that Mr. Wall alone, of the many shown to 
have been engaged, has been called upon to answer, 
but this has not been that others may not have been 
fully as culpable, or from personal feeling, or inclina- 
tion, or disinclination. This court claims no jurisdic- 
tion over the crime committed, nor is it seeking to 
inflict a penalty for its commission; but it iscompelled 
to protect itself against those who appear as open 
violators, or regardless of the law which it is their 
duty to support and defend, and he alone of the many 
has been found amenable to its jurisdiction. 

Lynch law, stripped of all the sophistries with which 
it is surrounded by the ingenuity of its supporters, is, 
in its plain, naked self, not only a violation of the law, 
but an attack upon, and a flaunting insult to, its courts 
and officers. It is an open expression, by those indulg- 
ing in its execution, of distrust in the law, and an 
accusation of inefficiency against the sheriffs, jurors, 
and courts having the criminal and the crime in charge. 
Are we —is the world—to understand, in this case, 
that this community distrusts the capacity of the 
sheriff to keep a criminal in his charge, or the willing- 
ness and ability of the State attorney to prosecute 
crimes? Does it impeach the jurors of this county of 
honesty in dealing with criminals given them to try, 
and the court of inefficiency in dealing with cases pre- 
sented to it? 

Lynch law either does this, or it is simply and un- 
disguisedly a giving way to passion and revenge, and 
a gratification of those barbaric feelings, which more 
or less latent, exist in man, and which are bound to be 
controlled either by the individual himself or by the 
law. ' 

The injury to a community by such is apparent. It 
tells of a weakness of legal authority, or a strength of 
willful passion that no one desires to encounter, much 
less be surrounded with, and the recklessness of a few 
ends in the injury of all. 

Reckless passion in one direction begets reckless 
passion in another, and from a violation of law in 
taking the life of a prisoner, an easy approach is 
afforded to a violation of law in taking the life of a 
neighbor or a friend upon the slightest provocation. 

Sections of our State are spotted with the graves of 
citizens sacrificed to this reckless disregard of human 
life in violation of law. 

If any possible excuse might be offered for mob or 
lynch law by alayman or ordinary citizen, there can 
be none for one in the position of an attorney; and 
while I accept the representation that in whatever was 
done there was no intentional disrespect to the court, 
yet the presence of an attorney at such a time and 
under such circumstances can only be accounted for 
upon the theory of either a willful violation or an 
impulsive forgetfulness of his duty as such. 

Nothing, in my opinion, could seem more abhorrent 
toa lawyer, with such a respect forlaw as his profes- 


on his doing the same by 








sion should imply, than the engaging in any such law- 

less outrage. 

In the case of Smith v. State, 1 Yerg. 228, where the 
charge was accepting a challenge and killing an adver- 
sary in a duel, the court use the following language: 

‘By the laws of God, the laws of England from the 
days of Edward, by the laws of Kentucky and Ten- 
nessee and every civilized land, he is declared to have 
been guilty of wicked and malicious murder, anda 
felon escaping justice. Is it possible that any well- 
balanced mind can fora moment believe that a man 
whom the law thus condemns is a fit person to be an 
aider and adviser in the sanctuaries of justice. We 
are told that it is but an honorable homicide. The law 
kuows it to be a wicked and willful murder, and it is 
our duty to treat it as such.” 

Can language more fitting to the case under consid- 
eration be found? 

I believe it the duty of every good citizen, and es- 
pecially of the courts and all officers of the law, to 
denounce and condemn such acts of lawlessness until 
they cease, and every one feels that legitimate power 
is sufficient for protection. For the honor of this 
court and the profession, as well as for Mr. Wall's 
sake, I would gladly declare that there had not been 
found against him reason for enforcing an order of 
court, but the proofs of a presence and participation 
in this act of lawless violenceare too direct and pos- 
itive to be ignored. 

This court cannot shield itself behind a defense of 
minor technicalities, either of allegation or evidence, 
without proving recreant to the trusts reposed in it, 
and it is ordered that J. B. Wall be prohibited from 
practicing at the bar of thiscourt until further order 
herein. 

TITLE TO NEGOTIABLE INTEREST 
COUPONS. 
MARYLAND COURT OF APPEALS, JULY 11, 1582. 
McKim vy. Kina.* 

Where interest coupons payable to bearer on a day named 
are transferred after maturity, the holder takes no better 
title than the transferrer had, and if they were obtained 
by him by fraud or theft, no title passes against the lawful 
owner; and he can maintain trover against the holder for 
their conversion. 

ie was an action of trover by the appellees against 

the appellant, for the conversion of certain over- 
due interest coupons detached from the first mortgage 
bonds of the Western Maryland Railroad Company. 

It appeared at the trial that the coupons in question 

had been overdue for many years. The company had 

funded them some years since, and the period of that 
funding having expired, it was engaged in refunding 
all its overdue coupons for a further period of ten 
years. Tompkins, one of the plaintiffs, took the 
coupons to the office of the company, and there found 

John S. Harden, jr., an employee of the company, and 

inquired what was to be done with them. Mr. Har- 

den stated that they were to be extended for ten years 
at six per cent.; that they should be left for examina- 
tion, and would then be sent to the Safe Deposit and 

Trust Company, and that a certificate for them would 

be sent to the plaintiffs. The coupons were left with 

him. Tompkins had no intention to deliver the 
coupons to the company to be kept by it; the under- 
standing was, that they were to be taken to the Safe 

Deposit and Trust Company. John S. Harden, jr., 

was in the employment of the company particularly, 

if not solely, for the purpose of conducting the refund- 





*To appear in 58 Maryland Reports. 
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ing of its coupons. The coupons were not delivered 
to the Safe Deposit and Trust Company, but John 8. 
Harden, jr., took them to the appellant, a banker, and 
borrowed money upon them. A demand for the 
coupons was made upon the appellant by the appellees 
before the institution of the suit. Prayers were 
offered on both sides, but their insertion is deemed 
unnecessary. The plaintiffs obtained a verdict and 
judgment, and the defendant appealed. 


Edward Otis Hinkley, for appellant. 
William A. Fisher, for appellees. 


Rosrnson, J. Certain overdue coupons of the first 
mortgage bonds of the Western Maryland Railroad 
Company, belonging to the appellees, were delivered 
by them to John S. Harden, jr., a clerk in the office of 
said company, for the purpose of being refunded. 
These coupons were subsequently deposited by Harden 
with the appellants, as collateral security for a loan of 
money made by them to him. 

The coupons were payable to bearer on a day named, 
and had been overdue for some time. 

The main question in this appeal is, whether the 
appellants are entitled to hold the coupons thus de- 
posited with them by Harden, as against the demand 
of the appellees. 

By a series of decisions in both the Federal and State 
courts, coupons payable to bearer or order are treated 
as promissory notes, possessing ll the incidents of 
negotiable paper, and as such eatitiivg the holder to 
all the privileges and subjecting him to the liabilities 
of ordinary commercial paper, by the law-merchant. 
Moran v. Commissioners of Miami, 2 Black, 722; Gel- 
pecke v. City of Dubuque, 1 Wallace, 175; Thompson v. 
Lee County, 3 Wail. 327; Smith v. Sac County, 11 id. 
139; County of Ray v. Vansycle, 96 U.S. 675; County 


of Bates v. Winters, 97 id. 83; Burrouzh Public Secu- 
rities, 581. : 

If passed before maturity, the holder thereby ac- 
quires a perfect title, without regard to the mode or 
manner by which such title was obtained by the trans- 
ferrer, and unaffected by the equities attaching to 


them inthe hands of the original parties. On the 
other hand, if they are transferred after maturity, the 
holder takes no better title than the transferrer had, 
aud if they were obtained by him by fraud or theft 
no title passes against the Jawful owner. Burroughs 
Public Securities, 581-3; Jones Railroad Securities, $$ 
324-5; Evertson v. Nutional Bank of Newport, 66 N. Y. 
14; Fisher v. Leland, 4 Cush. 456. 

At one time it was doubted whether the mere fact 
that a negotiable note was overdue at the time of the 
transfer was in itself sufficient to affect the title of 
the holder, and whether it was not necessary that there 
should be something on the face of the paper, besides 
the day of pay ment, to show that it had been actually 
dishonored. This doubt was expressed by Lord Ken. 
yon in Brown v. Davies, 3 T. R. 80, decided in 1789, 
but Ashurst and Buller, JJ., were of opinion that the 
mere fact of its being overdue at the time of the trans- 
fer was sufficient to affect the title, and that one taking 
a note under such circumstances takes it upon the 
credit of the transferrer. Subsequently, in Boehm vy, 
Sterling, 7 T. R., 423, 430, Lord Kenyon gave his assent 
to the rule thus laid down, and it has never since been 
questioned. 

We have found no case to support the appellant’s 
contention, that like bank notes, a perfect title pusses 
to the coupons by delivery both before and after ma- 
turity. DBauk notes are issued for the purpose of 
indefinite circulation, while coupons although trans- 
ferable like other commercial paper after maturity, 
subject to the rights of antecedent parties, their circu- 
lation, as money, is not the object for which they are 
issued. 





In Evertson v. National Bank of Newport, 66 N. Y. 
14, the coupons were purchased before the days of 
grace had expired, and the court held that the pur- 
chaser acquired a perfect title, because the coupons 
were entitled to days of grace allowable to commercial 
paper. 

“It is only as negotiable commercial paper,”’ say the 
court, ‘‘that the plaintiff, as a bona fide purchaser, 
could acquire a good title tothe coupons from one 
having no title thereto; and he can only acquire such 
title by a purchase under the same circumstances that 
would give him a title to other commercial paper.” 

In Vermilye v. Adams Express Co., 21 Wall. 139, it 
was held that bonds and treasury notes of the United 
States payable to bearer at a definite time, were to be 
considered as negotiable paper, and their transferability 
is subject to the commercial law of other paper of that 
character; and if passed after maturity the title of the 
holder was subject to the rights of antecedent parties 
to the same extent as other paper bought after its ma- 
turity. Justice Miller in delivering the opinion of the 
court says: ‘ Bankers, brokers and others cannot, as 
Was attempted in this case, establish by proof or usage 
a custom in dealing in such paper, which in their own 
interest contravenes the establisked commercial law.” 

Finding no error in the rulings below, the judgment 
will be affirmed. 

Judgment affirmed. 


—o——— 


NEW YORK COURT OF APPEALS AB- 
STRACT. 

ADMISSION TO BAR — ALIEN NOT ADMISSIBLE.— The 
amendmeut of 1880 in relation to admissions to the bar 
providing for the admission of persons who have prac- 
ticed for three years in another country was made to 
meet the case of a citizen of the United States who 
had thus practiced in another country, and one who 
seeks admission upon the ground that he has practiced 
for three years in another country, must show that he 
is a citizen of this country at the time of making his 
application. Order affirmed. Matter of O'Neil. Opin- 
ion by Tracy, J. 

[Decided Dec. 28, 1882.] 


BAILMENT — PLEDGE FOR ONE LOAN CANNOT BE 
HELD FOR ANOTHER — TENDER OF PAYMENT — 
NOTE DUE WITHOUT GRACE.— (1) When securities are 
pledged to a banker or broker for the payment of a par- 
ticular loan or debt he has no lien upon such securities 
for a general balance or for the payment of other 
claims. Re Medewes Trust, 26 Beav. 588; Vanderzee 
v. Willis, 3 Bro. Ch. 21; Jarvis v. Rogers, 15 Mass. 
389; Lane v. Bailey, 47 Barb. 395. (2) If the parties to 
a billor note treat it as due on the day when by its 
terms it is payable,and a transaction at that time takes 
place between them based on this assumption. and the 
right of third persons have not intervened, the days of 
grace will be deemed waived, and the same legal 
consequences will follow as though the transaction 
took place on the day of the legal maturity of the 
paper. Thus a tender of the amount of principal and 
interest on a note on the day it was by its terms due, 
and not on the last day of grace, where both parties 
assented to consider the note as then due, held suffi- 
cient on the ground that the parties waived the days 
of grace. In Bank of Utica v. Wager, 2 Cow. 763, 
when it was claimed that the taking of interest on the 
discount of a note for the three days of grace rendered 
the transaction usurious, Savage, C. J., says: ‘* There 
is nothing in the objection that interest was taken for 
the three days of grace for though the maker might 
have chosen to pay the note on the day when payable, 
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yet the holder could not compel payment till after the 
expiration of the days of grace.’’ Judgment affirmed. 
Wyckoff v. Anthony. Opinion by Andrews, C. J. 
[Decided November 28, 1882.] 

CONSTITUTIONAL LAW — JUDGMENT OF COURT OF 
ANOTHER STATE—COMMON PLEAS PRESUMED TO HAVE 
GENERAL JURISDICTION — PRESUMPTIONS — JURISDIC- 
TION — CORPORATION — RECEIVER — EVIDENCE — IN- 
SURANCE.— (1) In an action upon a judgment rendered 
in the ‘*Court of Common Pleas of Mercer county, 
Pennsylvania,”* it was objected that it was not shown 
that the court named was one of general jurisdiction. 
Held, that the record of a judgment of a Court of 
Common Pleas of a county in another State in the 
absence of evidence to the contrary is to be regarded 
as a judgment of a court of general jurisdiction 
entitled to every presumption in favor of its validity 
and regularity. (2) When an insurance company 
of one State does business in another under a 
provision of the statutes of the latter State, which 
makes service of process upon a designated person 
within such State equivalent to personal service 
on the corporation, the company is deemed to assent 
to be bound by a judgment rendered upon such service. 
Lafayette Ins. Co. v. French, 18 How. 404; Gibbs v. 
Queen Ins. Co., 63 N. Y. 114. (3) The intendment of 
the law is that a court of general jurisdiction rendering 
judgment had acquired jurisdiction both of the subject 
matter and of the person, but if it appears by the 
record that the defendant was not served with process 
and did not appear in person or by attorney, the judg- 
ment is void asa judgment in personam. Shumway 
y. State, 6 Wend. 447; Bosworth v. Vandewalker, 53 
N. Y. 597. (4) Acts done by a corporation, which pre- 
suppose the existence of other acts to make them 
legally operative, are presumptive proof of the latter, 
Accordingly where a State law required a foreign in- 
surance company, as a condition of doing business in 
the State, to make and file a certain stipulation, held, 
that it must be presumed, in the absence of evidence, 
that such a company which did business in the State 
had complied with the statute. (5) Until judgment 
dissolving au insurance corporation and ending its 
existence, a contract of insurance can be enforced 
against it as well after as before the appointment of a 
receiver. Kincaid v. Dwinelle, 59 N. Y. 548. Anda 
receiver is bound by a judgment rendered in another 
State against the corporation. Judgment affirmed. 
Pringle v. Woolworth. Opinion by Andrews, C. J. 
[Decided Dec. 12, 1882.] 


DEFINITION — ‘‘SERVANT’’ — BOOKKEEPER AND 
GENERAL MANAGER NOT, UNDER CORPORATION ACT.— 
Under the provision of §18 of the act of 1848, author- 
izing the promotion of corporations for manufacturing, 
mining, mechanical, etc., purposes, which makes the 
stockholders “liable for all debts that may be due and 
owing to their laborers, servants and apprentices for 
services performed for such corporation,’”’ a person 
described as the bookkeeper and general manager of 
the company,and who kept an account of all the receipts 
and disbursments of the company, and in the absence 
of the superintendent had the charge and control of 
its business, and was employed ata yearly salary of 
$1,200, is not a servant or a laborer. The clause in 
question creates a privileged class into which nune but 
the humblest employees are admitted. The services 
referred to are menial or manual services. He who 
performs them must be of a class whose members 
usually look to the reward of a day’s labor or service 
for immediate or present support from whom the 
company do not expect credit and to whom its future 
ability to pay is of no consequence, one who is respon- 
sible for no independent action but who does a day’s 
work or a stated job under the direction of a superior. 





Gordon v. Jennings, L. R., 9 Q. B. D. 45; Dean v. De 
Wolf, 16 Hun, 186; affirmed, 82 N. Y. 626. Blackstone 
speaks of stewards, factors and bailiffs as perhaps 
constituting a class of servants. But this doubtingly, 
“because they serve ina superior ministerial capacity,” 
and in view of the declarations already made by this 
court as to the object of the statute (Coffin v. Rey- 
nolds, 37 N. Y. 640; Gurney v. Atlantic & G. W. R. 
Co., 58 id. 367; Aiken v. Wassan, 24 id. 482; Stryker 
v. Cassidy, 76 id. 53) it may be added that as such indi- 
viduals occupy positions and are usually of such 
capacity as enables them to look out for themselves, 
they are not within the privilege of the statute, Ac- 
cording to the rule that when two or more words of 
analogous meaning are coupled together they are 
understood to be used in their cognate sense, express 
the same relations and give color and expression to each 
other, the word *“servant’’ though general must be 
limited by the more specific ones, ‘ laborer”’ and * ap- 
prentice,’’ with which it is associated, and be held to 
comprehend only persons performing the same kind 
of service that is due from the others. A general 
manager is not ejusdem generis with an apprentice or 
laborer. See Sandiman v. Breach,7 B. & C. 96; Rex 
v. Cleworth, 4 B. & 8. 927; Kitchen v. Shaw, 6 A. & E. 
729; Barnard v. Pennick, 7 B. & C. 536; Williams v. 
Golding, L. R., 1 C. P. 69; Smith v. People, 47 N. Y. 
337. The case Hovey v. Ten Brock,3 Rob. 316, limited. 
Judgment modified. Wakefield v. Fargo. Opinion 
by Danforth, J. 

[Decided Oct. 17, 1882.] 


—_—___>—____—_- 


UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL —WHAT IS NOT FINAL JUDGMENT-— DECREE 
IN FORECLOSURE ACTION.— A decree in an action for 
the foreclosure of deeds of trust in the nature of mort- 
gages did notorder a sale of the property. It overruled 
a defense, declared the complainant the holder and 
owner of the debt secured, and ordered a reference to 
an auditor to ascertain the amount due and the liens 
and taxes. The court found that the amount due was 
iu excess of the value of the property, but this was 
only as the foundation of an order appointing a re- 
ceiver. Held, that the decree was not final so as to 
authorize an appeal to this court even though there was 
an order for the delivery of the property to the re- 
ceiver. The rule is well settled that a decree to be 
final, within the meaning of that term as used in the 
acts of Congress giving this court jurisdiction on ap- 
peal, must terminate the litigation of the- parties on 
the merits of the case, so that if there should be an 
affirmance here, the court below would have nothing 
to do but to execute the decree it had already rendered. 
This subject was considered at the present term in 
Bostwick vy. Brinkerhoff, where a large number of 
cases are cited. I[t has also been many times decided 
that a decree of sale in a foreclosure suit, which settles 
all the rights of the parties and leaves nothing to be 
done but to make the sale and pay out the proceeds, is 
a final decree for the purposes of an appeal. Ray v. 
Law, 3 Cranch, 179; Whiting v. Bank, 13 Pet. 15; Bron- 
son v. Railroad Co., 2 Bl. 531; Green v. Fisk, 103 U. 
S. 520. But in Railroad Co. v. Swasey, 23 Wall. 409, 
it was held that ‘to justify such a sale, without con- 
sent, the amount due upon the debt must be deter- 
mined. * * * Until this is done the rights of the par- 
ties are not all settled. Final process for the collection 
of money cannot issue until the amount to be paid or 
collected by the process, if not paid, has been ad- 
judged.” In this the court but followed the principle 
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acted on in Rarnard v. Gibson, 7 How. 656; Humiston 
v. Stainthorp, 2 Wall. 106; Crawford v. Points, 13 How. 
11, and many other cases. The order for the delivery of 
the property is only in aid of the foreclosure proceed- 
ings, and to subject the income, pending the suit,to the 
payment of any sum that may in the end be found to 
be due. If any thing remains either of the income or of 
the proceeds of the sale after the mortgage or trust 
debts are satisfied, it will go to the appellant, notwith- 
standing what has been decreed. There is no order as in 
Forgay v. Conrad, 6 How. 201; Thompson v. Dean, 7 
Wall. 346, and other cases of alike character, adjudging 
the property to belong absolutely to the appellee, and 
ordering immediate delivery of possession. In Forgay 
v. Conrad, supra, which is a leading case on this ques- 
tion, it was expressly said by Taney, C. J. (p. 204), that 
the ruledid not extend to cases where property was 
directed to be delivered to a receiver. The reason is that 
the possession of the receiver is that of the court, and he 
holds, pending the suit, for the benefit of whomsoever 
it shall in the end be found to concern. Neither the 
title nor the rights of the parties are changed by his 
possession. He acts as the representative of the court 
in keeping the property so that it may be subjected to 
any decree that shall finally be rendered against it. 
Appeal from District of Columbia Sup. Ct., dismissed. 
Grant v. Phenix Mutual Life Insurance Co. Opinion 
by Waite, C. J. 

[Decided Dec. 18, 1882.] 





CONTRACT—ILLEGAL AGREEMENT NOT ENFORCE- 
ABLE.— On the 12th day of April, 1865, Walker, a citizen 
and resident of Memphis, purchased, in Mobile, from 
O'Grady, a citizen and resident of that city — both 
cities being then in the occupancy of the national 
forces,—a lot of cotton, which at the time was in the 
military lines of the insurgent forces in the States of 
Alabama and Mississippi, the inhabitants whereof had 
been declared to be in insurrection. Between June 30th 
and December Ist, 1865, a portion of the cotton,—while 
in the hands of the planters from whom it was origin- 
ally purchased by the Confederate government, and 
from the agent of which O’Grady had purchased, in 
Mobile, on the 5th day of April, 1865,— was seized by 
treasury agents of the United States, sold, and the 
proceeds paid into the treasury. Held, that the pur- 
chase from O’Grady by Walker was in violation of 
law, and was not one out of which could arise, in favor 
of the latter, any right, as against the United States, 
which could be enforced in the courts of the Union. 
Judgment of Court of Claims affirmed. Walker's 
Executors v. United States. Opinion by Harlan, J. 
[Decided Dec. 4, 1882.] 


EVIDENCE —PAROL TO CONTRADICT WRITING — 
UNILATERAL CONTRACT.— (1) In a contract in writing 
where there is no ambiguity in the way payment is to 
be made, it is not competent to show by parol that 
payment was to be made in some other way than that 
specified in the written instrument. Sprigg v. Bank 
of Mt. Pleasant, 14 Pet. 201; Specht v. Howard, 16 
Wall. 564; Forsythe v. Kimball, 91 U. S. 291; Brown v. 
Spofford, 95 id. 482. (2) In this case R. had by contract 
an option to become equally interested with H. in 
lands purchased by the latter, by paying one-half of 
the purchase-money within two years from date of such 
contract. R. made no payment within the time limited. 
Held, that H. was no longer bound by the contract. 
In suits upon unilateral contracts, it is only where the 
defendant has had the benefit of the consideration for 
* which he bargained that he can be held bound. Jones 
v. Robertson, 17 L. J. (Exch.) 36; Mills v. Blackhall, 
11 Q.B. 358; Morton v. Burr, 7 Ad. & El. 23; Kennaway 
v. Treleavan, 5 M. & W. 501. Decree of U. S. Cire. 








Ct., E. D. Mich., affirmed. Richardson v. Hardwick. 
Opinion by Woods, J. 
[Decided Nov. 27, 1882.] 


LACHES — WHAT AMOUNTS TO, ESTOPPING ACTION — 
DEFENSE OF, MAY BE RAISED BY DEMURRER.— (1) §, 
held land under a perpetual lease from V. which pro- 
vided for rent and re-entry and possession in case of 
non-payment, until payment should be made. §. 
failed to pay rent and V. re-entered. Thereafter 8. 
and V. died, after which the land was assigned to an 
heir of V. from whom defendants derived title. The 
administrator of S,. forty-five years after the re-entry 
and thirty years after the assignment in partition, by 
bill in equity offered to pay the rents reserved in the 
lease, asked for a decree permitting a redemption of 
the land and for an account of the rents and profits, 
ete. Held, that the complainant had been guilty of 
such laches as to deprive him of the right to relief. It 
has been a recognized doctrine of courts in equity, 
from the very beginning of their jurisdiction, to with- 
hold relief from those who have delayed for an un- 
reasonable length of time in asserting their claims. 
Elmendorf v. Taylor, 10 Wheat. 168; Piatt v. Vattier, 
9 Pet. 416, Maxwell v. Kennedy, 8 How. 222; Badger 
v. Badger, 2 Wall. 94; Cholmondelay v. Clinton, 2 Jac. 
& Walk. 141; 2 Story’s Eq. Jur., § 1520. In Wagner y. 
Bird, 7 How. 259, it was said that long acquiescence 
and laches by parties out of possession are productive 
of much hardship and injustice to others, and are not 
to be excused except by showing some actual hindrance 
or impediment, caused by the fraud or concealment of 
the party in possession. The case must be one which 
appeals to the conscience of the chancellor. (2) Held 
also that a defense grounded upon the staleness of the 
claim asserted, or upon the gross laches of the party 
asserting it, may be made by demurrer, not necessarily 
by plea or answer. A different rule has been announced 
by some authors, and in some adjudged cases; gener- 
ally however upon the authority of the case of Earl of 
Deloraine v. Browne, 3 Brown Ch. 633. But in Hov 
enden v. Lord Annesley, 2 Sch. & Lef. 637, a different 
rule was laid down which has been followed by this 
court. See Rhode Island v. Massachusetts, 15 Pet. 
272; McKnight v. Taylor, 1 How. 168; Bowman v. 
Wathen, id. 189. Decree of District of Columbia Sup. 
Ct., affirmed. Landsdale v. Smith. Opinion by Har- 
lan, J. 

[Decided Dec. 18, 1882.] 


——_»>—_——_— 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


EQUITABLE DEFENSE—-ACTION FOR MONEY HAD 
AND RECEIVED — INSURANCE MONEY.—In an action 
for money had and received, the defendant may avail 
himself of any defense showing that equitably he is enti- 
tled toretain the money as against the plaintiff. Where 
the owner of property caused it to be insured, and 
made the policies payable to a creditor, who subse- 
quently brought suit against the owner for the debt 
secured by the policies, obtained judgment, levied an 
execution upon the property insured, and bought it in 
upon the sheriff's sale, and shortly after the sale the 
property was burned, and the creditor received the 
proceeds of the insurance, it was held, that while the 
purchase of the property was technically an extinguisb- 
ment of the debt secured by the policies. yet the 
creditor was equitably entitled to retain the proceeds 
of the insurance, but must credit the same upon the 
amount of his bid, in case the debtor saw fit to redeom. 





*Appearing in 13 Federal Reporter. if 
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See Eddy v. Smith, 13 Wend. 488; Moses v. Macferlin, 
2 Burr. 1010; Columbia Ins. Co. v. Lawrence, 10 Pet. 
507; Carpenter v. Provident Wash. Ins. Co., 16 id. 495; 
McDonald v. Administrator of Black, 20 Ohio, 185; 
Plympton v. Insurance Co., 43 Vt. 497; Adams v. 
Parmeter, 5 Cow. 280; Tudor v. Taylor, 26 Vt. 444;% 
Warner v. Helme, 1 Gilm. 220. U.S. Cire. Ct., E. D. 
Mich., Oct. 16, 1882. Gleason vy. First National Bank 
of Lapeer. Opinion by Brown, D. J. 


JURISDICTION — WHEN CORPORATION DOING BUSI- 
NEsSs IN STATE ‘‘ FOUND’ THERE — DOMICIL.— The 
Maryland Legislature having required every foreign 
insurance company doing business in that State to 
execute a power of attorney appointing an agent upon 
whom process might be served, to have the same effect 
as if served on the company, and by the act defining 
“process ’’to be any writ issued upon any action by any 
court, held, that a foreign insurance company, having 
executed such a power of attorney, has agreed to be 
“found” in the State as fully as if it were a domestic 
corporation; and that service of process of the United 
States Circuit Court on such an agent is valid, not- 
withstanding the suit may be upon a cause of action of 
which the State courts could not take jurisdiction, 
because of an act of the Legislature restricting their 
jurisdiction, in suits against foreign corporations, to 
cases where the plaintiff is a citizen or the cause of 
action has arisen within the State. See Lafayette Ins. 
Co. v. French, 18 How. 407; Ex parte Schollenberger, 
96 U. S. 360; Myer v. Insurance Co., 40 Md. 601; Crom- 
well v. Insurance Co., 49 id. 382; Merchants’ Manu. 
Co. v. Grand Trunk R. Co., 13 Fed. Rep. 358; Mohr v. 
Insurance Co., 12 id. 474; Brownellv. Troy & Boston R. 
Co.,3 id. 761; Moch v. Virginia Fire Ins. Co., 10 id. 700; 
Grover v. American Ex. Co., 11 id. 386. U.S. Cire. 
Ct., Maryland, Oct. 15, 1882. Carstairs v. Mechanics 
& Traders’ Insurance Co. Opinion dy Morris, D. J. 


JURISDICTION — CORPORATION — DOMICIL.— A for- 
eign corporation, that by the laws of a State within 
which it comes on business can sue and be sued, is not 
a non-resident in the sense that would prevent it from 
setting up the statute of limitations as a defense in an 
action against it; and section 2533 of the Code of Iowa, 
that provides that ‘‘the time during which a defend- 
ant is anon-resident of the State shall not be included 
in computing the period of limitation,” has no refer- 
ence tosuchacase. See Bank of Augusta v. Earle, 13 
Pet. 588; Ohio & Miss. R. Co. v. Wheeler, 1 Black. 295; 
Runyan v. Coster’s Lessee, 14 Pet. 129; Louisville, C. & 
C. R. Co. v. Letson, 2 How. 497; Covington Drawbridge 
Co. v. Shepherd, 20 id. 227, 283; Paul v. Virginia, 8 
Wall. 168; Pennsylvania Co. v. Sloan, 1 Bradw. 364; 
Bristol v. Chicago & Alt. R. Co., 15 Ill. 436; Penley v. 
Waterhouse, 1 Iowa, 498; Savage v. Scott, 45 id. 132. 
U. 8S. Cire. Ct., N. D. Iowa, April, 1882. MeCabe v. Illi- 
nois Central Railroad Co. Opinion by Love, D. J. 


MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER 31, 1882. 

DAMAGES—IN ACTION FOR FRAUD IN PROCURING 
COMPROMISE OF DEBT.— A debtor falsely understated 
the amount of his assets to his creditor, and the latter 
on the faith of such statement compromised the debt 
at a large discount. In an action by the creditor 
against the debtor for damages for such fraudulent 
statement, held, that plaintiff was entitled to re- 
cover only the difference between the amount he did 
receive and what he would have received pro rata for 
his debt from a division of the actual amount of the 
debtor's estate at the time the fraud was practiced. 
In Jewett v. Petit, 4 Mich. 514, it was held that ina 





case like the present, the creditor on discovery of the 
fraud could not retain the sum paid and sue in 
assumpsit for the balance, but that he might retain 
the payment and maintain an action on the case for 
damages sustained by the fraud. Where the creditor 
brings an action to recover damages for the fraud, 
retaining what he has received, he thereby affirms the 
compromise, and the damages which he is entitled to 
recover is the amount he would have received had no 
fraudulent concealment been made. This is the extent 
of the fraud practiced upon him. Field. Dam., § 706; 
Page v. Wells, 37 Mich. 421; Warren v. Cole, 15 id. 274; 
Bowman v. Parker, 40 Vt. 413; Fosterv. Kennedy’s 
Adm’r, 38 Ala. 259; Moberly v. Alexander, 19 Iowa 
164; Reynolds v. Cox, 11 Ind. 266. The plaintiff in this 
case therefore if entitled to recover, could not claim 
the unpaid balance of the indebtedness, but his pro 
rata share with interest from the time of the compro- 
mise. Walsh v. Sisson. Opinion by Marston, J. 


ESTOPPEL — IN PAIS.— Estoppels in pais are called 
equitable estoppels, not because their recognition is 
peculiar to equitable tribunals, but because they arise 
upon facts which render their application in the pro- 
tection of rights equitable and just. Courts of equity 
recognize them in cases of equitable cognizance; but 
the courts of common law just as readily and freely, 
(Sebright v. Moore, 33 Mich. 92; Maxwell v. Bay City 
Bridge Co. 41 id. 456; S. C., 2 N. W. Rep. 68; Kid v. 
Mitcheil, 1 Nev. & Maen. 834; Dazell v. Odell, 3 Hill, 
215; Horn v.Cole, 51 N. H. 287); and it is never necessary 
to go into equity forthe mere purpose of obtaining 
the benefit of an equitable estoppel when the case is 
not otherwise of equitable jurisdiction. Barnard v. 
German American Seminary. Opinion by Cooley, J. 


PROBATE LAW—PROBATE COURT MAY COMPEL 
ADMINISTRATOR OF EXECUTOR TO DISCLOSE.— A pro- 
bate court may compel an administrator of a deceased 
executor to make disclosures of books and other 
information relating to the estate, which was in charge 
of such executor in favor of the successor as adminis- 
strator de bonis non of such executor. See Brotherton 
v. Hillin, 2 Cas. Temp. Lee. 131. The representative 
of a deceased executor, even under the English rule 
of succession, was bound to give information to the 
parties in interest, and the probate courts could com- 
pel it in any proper case. Colt v. Lesnier, 9 Cow. 320; 
Comyn, Dig, ‘‘ Administrator, B.;”’ Farwell v. Jacobs, 
4 Mass. 634; Holland v. Prior, 1 Mylne & K. 237; Gale 
v. Lutrell, 2 Addams, 234; Ritchie v. Rees, 1 id. 
144; Wms. Ex’rs, 8386; Redfield, Surr. 359. Perrin v. 
Probate Judge of Calhoun. Opinion by Campbell, J. 


CRIMINAL LAW. 


HOMICIDE — SELF-DEFENSE — ADULTERER RESISTING 
ATTACK BY INJURED HUSBAND.— Defendant was 
caught in the act of adultery with the wife of deceased 
by deceased who made a murderous attack on defend- 
ant. In resisting this attack the latter killed deceased. 
Held, that defendant was guilty of manslaughter. The 
right of self-defense, though inalienable, is and should 
to some extent, be subordinated to rules of law regu- 
lating its proper exercise, and so the law has wisely 
provided. It may be divided into two general classes, 
to-wit, perfect and imperfect right of self-defense. A 
perfect right of self-defense can only obtain and avail 
where the party pleading it ucted from necessity and 
was wholly free from wrong or blame in occasioning or 
producing the necessity which required his action. If 
however he was in the wrong—if he was himself vio- 
lating, or in the act of violating the law, and on account 
of his own wrong he was placed in a situation wherein 
it became necessary for him to defend himself against 
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an attack made upon himself which was superinduced 
or created by his own wrong, then the law justly limits 
his right of self-defense, and regulates it according to 
the magnitude of his own wrong. Such a state of case 
may be said to illustrate and determine what in law 
would be denominated an imperfect right of self- 
defense. Whenever a party by his own wrongful act 
produces a condition of things wherein it becomes 
necessary for his own safety that he should take life 
or do serious bodily harm, then indeed the law wisely 
imputes to him the consequences of his own wrong and 
its consequences to the extent that it may and should 
be considered in determining the grade of offense 
which but for such acts would never have been occa- 
sioned. ‘“*The rule is commonly stated in American 
cases thus: If the individual assaulted, being himself 
without fault, reasonably apprehends death or serious 
bodily harm to himself unless he kills the assailant, 
the killing is justifiable.” 1 Bish. Cr. L., $ 865. 
But a person cannot avail himself of a necessity which 
he has knowingly and willfully brought upon himself. 
State v. Neely, 20 Iowa, 108; Adams v. People, 47 IIL 
876; State v. Starr, 30 Mo. 270. That is, it will not 
afford him a justification in law. See 2 Cooley 
Blackst. 180. How far and to what extent he will be 
excused or excusable in law, must depend upon the 
nature and [character of the act he was committing, 
and which produced the necessity that he should defend 
himself. Texas Ct. of Appeals, March 11, 1882. Reed 
v. State of Texas. Opinion by White, P. J. 


LARCENY — CROPPER ON SHARES CONVERTING CROP, 
NOT GUILTY OF.—By the statute of North Carolinaa 
lessee of land to work on shares, or cropper, has actual 
possession of the crop until the division is made. Held, 
that an indictment for larceny will not lie against a 
lessee or cropper for secretly appropriating the crop to 
his own use, even if done with a felonious intent. 
Where in such case the defendant cropper was hauling 
seed cotton to the lessor’s gin, there was proof that he 
threw a sack thereof off the wagon by the road-side, 
and returned to thespot at night and carried the cotton 
away, which was afterward found near defendant’s 
house. Held, that the act of throwing it off the wagon 
was not an abandonment of his own possession, and the 
subsequent taking no trespass upon the possession of 
the lessor. Held further, that if the cotton had been 
delivered to the lessor at the gin, giving him actual 
possession thereof, and the defendant had then secretly 
taken and carried it away, he would have been guilty 
of larceny. Larceny is the felonious taking and car- 
rying away the personal goods of another, with the 
intention of appropriating the same to one’s own use, 
or causa lucri, without the consent of the owner. To 
constitute the offense, there must be a taking which is 
as essential an ingredient of the crime as the asporta- 
tion. ‘Taking is a material part of larceny, but it 
may be presumed from the possession of the property.” 
** When there is no trespass in taking the goods, there 
can be no felony in carrying them away.”’ 2 Whart. 
Crim. Law, § 1802. In England it was long doubted 
whether, as alodger hada special property in the goods 
let with the lodgings, the stealing of them was larceny, 
and it was at length held by a majority of the judges 
that it was not. This decision was made in the case 
of Rex v. Moore, Show. 50, and the ground of the de- 
cision was that the lodger and not the landlord had 
the possession, during the time for which the lodgings 
were let, and therefore the landlord could not main- 
tain trespass for taking the goods. ‘‘ Regularly,’’ says 
Lord Hale, “a man cannot commit felony of goods 
whenever he hath property. If A. and B. be joint 
tenants or tenants in common of an horse, and A. takes 
the horse, possibly animo furandi, yet this is not 
felony, because one tenant in common, taking the 





whole, doth but what by the law he may do.”” The 
reason for this is, that there is in fact no taking, for he 
is already in possession; it is merely the subject of ay 
action of account. Arch. C. L., p. 181. The same 
doctrine applies to bailees at common law. North 
Carolina Supreme Ct., Feb. Term, 1882. State of North 
Carolina vy. Copeland. Opiuion by Ashe, J. (86 N.C, 
691.) 


PLEADING — INDICTMENT NOT INDORSED “TRUE 
BILL.’’— An indictment will not be quashed on the 
ground of its not being indorsed as a ‘true bill,” or 
sigued by the foreman of the grand jury. In Rook- 
wood's case, 13 How. St. Tr. 139, Holt, C. J., placed 
the subject in a very reasonable light. He says: An 
indictment is not an indictment till it be found: it ig 
only a writing prepared for the case of the jury and for 
expedition; it is nothing till it is found, for the jury 
make it an indictment by finding it; they may alter 
what they please, or refuse it absolutely. And if the 
jury, upon examining the witnesses, would only present 
a matter of fact with time and place, the court might 
cause it to be drawn up into form, without carrying it 
to the jury. Again, there needs no billa vera, for that 
is only the jury’s owning that which the court has 
prepared for them.’’ The American authorities are in 
conflict on the subject. See 1 Bish. Cr. Pro., § 141. 
New Jersey Sup. Ct., June Term, 1882. State of New 
Jersey v. McGrath. Opinion by Beasley, C. J. (1 
Vroom, 227.) 

CONFLICT OF LAW — FORGERY — CONSUMMATION OF 
CRIME IN ONE STATE AND COMPLETION IN ANOTHER. 
-- Where a person forges and utters at Kansas City, 
Missouri, a time-check upon a railroad company having 
its treasurer and treasury within this State, and such 
check is paid off by the agent of the company at Kan- 
sas City, who has authority to pay the valid obligations 
of the company, upon the supposition that such check 
was a true and valid instrument, the forgery is wholly 
consummated in Missouri, although afterward the 
agent sends the check to the treasurer of the company 
at Topeka, Kansas, and is given credit therefor on bis 
accounts as so much cash. Where a person fraudulently 
and by false representations obtains money from a bank 
in the State of Missouri, upon a false and spurious 
time-certificate, purporting to have issued by a road- 
master of a railroad company having its treasurer and 
treasury within this State, and thereafter the bank 
sends the certificate through its correspondent bank at 
Topeka for presentation to and payment by the com- 
pany, and the treasurer of the company pays the same 
within this State, held, that the offense is completed in 
the State where the party knowingly passes and re- 
ceives the money on the false and spurious certificate. 
In such case the bank is not the agent in sending the 
certificate to this State for payment, since the party 
passing the same has gained his full object in Missouri, 
and prior to the transmission of the certificate. The 
subsequent payment thereof in Kansas to the 
holder would not be for the use and benefit of the 
guilty party originally passing the same. See Rex v. 
Lara, 6 Term R. 565; Regina v. Garrett, 22 Eng. L. & 

iq. 607; People v. Adams, 3 Den. 190; Commonwealth 

v. Harvey, 8 Am. Jur. 69; United States v. Davies, 4 
Sumn. 485. Kansas Sup. Ct., Jan. Term, 1882. Matter 
of Carr. Opinion by Horton, C. J. (28 Kans. 1. ) 


FEDERAL CRIME — REFUSAL TO OBEY SUBPCENA— 
ARREST IN ANOTHER DISTRICT.— (1) A refusal to obey 
a subpoena issued bya Federal court is an offense 
against the Federal government, within the meaning 
of U. S. R.S., section 1014. (2) Where a Federal court 
orders the arrest of a witness charged with having 
failed to obey a subpoena issued by it, and duly served, 
and the witness departs into another district before 
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he can be arrested, any judge of the United States, 
having jurisdiction in the district to which the witness 
nas removed, may order his arrest and removal back 
to the district im which he is charged with the 
offense. (3) In such cases the judge ordering the 
arrest of the witness cannot inquire into his guilt or 
innocence before ordering his removal. Authorities 
referred to: Riggs v. Supervisors, 1 Wool. 377; Ex parte 
Kearney, 7 Wheat. 38; Dixon’s Case, 3 Op. Atty-Gen. 
317; Rowan's case, 4 id. 317; Conger’s case, 4 id. 317; 
New Orleans v. Steamship Co., 20 Wall. 387. U. 8S. 
Cire. Ct., E. D. Missouri, Oct. 4, 1882. In re Ellerbe. 
Opinion by McCrary, C. J. (13 Fed. Rep. 530.) 


FoRMER CONVICTION —NONE WHERE JUDGMENT 
ARRESTED ON FIRST INDICTMENT.— Evidence that on 
the defendant’s motion judgment was arrested on the 
indictme nt because it was insufficient will not main- 
tain a plea of former conviction. The case is within 
the rule, that when the first indictment is so far er- 
roneous that no good judgment can be ordered against 
the defendant, and none is ordered, the proceeding is 
no bar, because in apprehension of law the defendant 
was never in danger. 4 Hawk. P. C., 317, 830; Marston 
y. Jenness, 11 N. H. 156; Com. Digest, ** Indictment” 
L.; 1 Chitty Cr. Law,453, 462; People v. Barrett, 1 Johns 
66. New Hampshire Sup. Ct. State of New Hamp- 
shire v. Sherburne. (To appear in 58 N. H. 525.) 


TRIAL — EVIDENCE —PARTY A WITNESS—COMMENTS 
BY PROSECUTING ATTORNEY.— At the trial of a party 
for forging and uttering a forged promissory note with 
intent to defraud, after the State had offered testimony 
tending to prove that the note had been forged by the 
prisoner, and also that on a day specified he had ut- 
tered, or attempted to dispose of it to one T. C. as 
genuine, the traverser, in his own behalf, voluntarily 
went upon the witness stand, and confined himself, in 
testifying, to the simple statement that he could not 
write. Held, that the conduct of the traverser on the 
witness stand, and his silence when testifying as to 
matters involved in the pending inquiry, which were 
certainly within his knowledge, were circumstances 
which the jury had a right to consider in deciding 
upon the credit due to the witness, in connection with 
the other facts proved in the case, and were therefore 
necessarily circumstances upon which the State’s at- 
torney had a right to comment in addressing the jury, 
and to argue that they raised a presumption of the 
guilt of the traverser. See Stover v. People, 56 N. Y. 
315. Maryland Ct. of Appeals, July 12, 1882. Brashears 
v. State of Maryland. Opinion by Miller, J. (58 Md. 
563.) 


VARIANCE — NAME OF OWNER OF BUILDING EN- 
TERED.— In an information for burglary the name of 
the owner of the building entered must, if known, be 
explicitly stated, and must be proven as laid. Evidence 
that a dwelling-house in which a burglary was com- 
mitted is the ** Drake House,” is a * house kept by Mr. 
Drake,” and that ‘*‘ Mr. Drake lives there,” is sufficient 
to sustain aconviction under an information charging 
a burglarious entry of the dwelling- house of William 
Drake. In such case there is not a mere variance 
which can be remedied by amendment. If the Chris- 
tian name of the owner of the dwelling-house were 
stricken out, in order to make the pleading and proof 
correspond, the information would be bad because it 
did not state the name of such owner with certainty 
to a common intent. See Commonwealth v. Perris, 
108 Mass. 3; State v. Morrison, 22 Iowa, 158; Davis v. 
State, 54 Ala. 88. Wisconsin Sup. Ct., Oct. 10, 1882. 
Jackson v. State of Wisconsin. Opinion by Cole, C.J. 





FINANCIAL LAW. 


CHATTEL MORTGAGE— RIGHTS OF INDORSEE OF 
NOTE SECURED By,—The indorsee of a negotiable 
promissory note, secured by a chattel mortgage which 
was transferred at the same time the note was in- 
dorsed, but not assigned in writing, cannot maintain 
replevin in his own name for the mortgaged 
property against the mortgagor. Authorities 
referred to: Pierce v. Stevens, 30 Me. 184; Pick- 
ard v. Low, 15 id. 48; Lincoln v. White, 30 id. 291; 
Prout v. Root, 116 Mass. 410; Homes v. Crane, 2 Pick. 
610; Vose v. Handy, 2 Me. 322; Robbins v. Bacon, 3 id. 
346; Crain v. Paine, 4 Cush. 483 Maine. Sup. Jud. Ct., 
Feb. 20, 1882. Ramsdell v. Tewksbury. Opinion by 
Virgin, J. (73 Me. 197.) 


CONSTITUTIONAL LAW — LICENSE TAX ON NATIONAL 
BANK — INJUNCTION.— (1) A license tax imposed by 
city ordinance upon a national bank being a tax upon 
the operations of the bank, and a direct obstruction 
to the exercise of its corporate powers, is unconstitu- 
tional. City of Pittsburgh v. First National Bk., 55 
Pa. St. 45; McCulloch v. State of Maryland, 4 Wheat. 
316; Osborn v. United States Bank, 9 Wheat. 738. (2) 
But when the ordinance did not undertake to make 
the tax alien, giving an action of debt only for its 
collection, held, that the bank was not entitled to 
equitable relief by injunction. See Dows v. Chicago, 
11 Wall. 108; Hannewinkle v. Georgetown, 15 id. 
547; State Railroad Tax. Case, 92 U. 8S. 575; see also 
note to case at bar. 13 Fed.Rep. 433. U.S. Dist. Ct., 
W. D. Pennsylvania, October, 1882. Second National 
Bank of Titusville v. Caldwell. Opinion by Acheson, 
D. J. (13 Fed. Rep. 429.) 


NEGOTIABLE INSTRUMENT — SURETY — CONTRIBU- 
TION.—In the absence of a special agreement, the 
legal liability of the parties to a promissory note is to 
be determined by the relation they bear to the note, 
and the fact that one of them was the principal debtor 
and the others signed for his accommodation, will not 
change this rule or make the latter co-sureties as to 
each other. Hence, where one of two accommodation 
signers executed a note as joint maker with the prine 
cipal debtor and the other as payee and indorser, 
and there was no special agreement between them, 
held, that the former could not, after paying the note, 
call upon the latterforcontribution. MeCunev. Belt, 
45 Mo. 174. Missouri Sup. Court. JJillegas v. Steph- 
enson. Opinion by Norton, J. (To appear in 75 Mo. 


Rep. 
———_>—_—_—__ 


NEW BOOKS AND NEW EDITIONS. 
McCLELLAN’s EXEcuTOR’S GUIDE. 

The Executor’s Guide. A complete manual for executors, 
administrators and guardians, with a full exposition of 
their rights, privileges, duties and liabilities, and of the 
rights of widows in the personal estate. By Robert H. 
McClellan, counsellor, etc., and former surrogate of Rens- 
selaer county. Albany, N. Y.: William Gould & Son. 
Pp. viii, and 253. 

|* any persons need a law book to guide them, they 
are executors and administrators. Every step in 

the settlement of the estate of a decedent is hedged 

about by precise rules, the failure to observe any one 
of which is fraught with risk. Between creditors and 
those entitled to share in the distribution of the estate, 
the representative of the deceased is liable to havea 
task that is far from easy, and that has too little of 
profit to compensate for the trouble it gives. In former 
years in most counties the surrogate has been ready 
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and able to furnish him all essential advice and aid, 

but the growth of business has of late to agreat extent 

interfered with this resource. He must now employ 
counsel, or depend upon a manual such as the one above 
referred to. We recommend this book to all having 
occasion to require information upon the subjects em- 
braced in its pages. It is concise, and we judge accu- 
rate in its statement of the law, and is the latest if not 
the only work nowin print, professing to be a guide 
for executors, administrators and guardians. 

CARLTON ON Homicripe. 

The Law of Homicide, together with the trial for murder of 
Judge Wilkinson, Dr. Wilkinson and Mr. Murdaugh, in- 
cluding the indictments, evidence and speeches of Hon. 8. 
8. Prentiss, Hon. Benjamin Hardin, E. J. Bullock, Esq., 
Judge Rowan, Col. Robertson and John B. Thompson, 
Esq., of counsel, in full. By A. B. Carlton, LL. B., formerly 
prosecuting attorney and Circuit judge in Indiana. Cin- 
cinnati: Robert Clarke & Co. 1882. Pp. 412. 

We have frequently heard it remarked by experienced 
lawyers that the best method of becoming familiar 
with the law is to study cases, and it is certain that a 
knowledge of those points which the practitioner needs 
to be conversant with can hardly ever be gained from 
the text books. By taking part in a single important 
trial the learner may become an able lawyer, at 
least in his own estimation and perhaps in that of the 
people. Next to taking part in such a trial, which all 
cannot do, is reading and studying one, and when this 
can be done in connection with a brief treatise upon 
the principles applicable to the matter in issue, the 
student cannot fail to derive great benefit. In the 
book before us a famous trial for murder is given in 
full, with a brief epitome of the law of homicide sub- 
joined. The student or practitioner interested in 
criminal law will find the work both entertaining and 
instructive. 

WHARTON ON CONTRACTS. 

A Commentary on the Law of Contracts. By Francis Whar- 
ton. In two volumes. Philadelphia, 1882. Pp. xv, 810, 
660. 

Any legal treatise that Dr. Wharton may choose to 
put forth is entitled to the most respectful reception, 
with a strong presumption inits favor. This is true 
although at first impression it may seem that the work 
is superfluous. Such would be the natural first impres- 
sion about the present work. The practitioner recalls 
Addison, Pollock, Anson, Chitty, Story, Metcalf and 
others, and especially Parsons, and says to himself, 
have we not enough on this subject? It maybe said in 
answer however that no annotated English author 
speaks so intelligently or effectively to us as an original 
American author, and that Parsons, hitherto regarded, 
we believe, as the best of our writers on this subject, 
made his last appearance some ten years ago. We have 
long expected and wished for a new edition of Par- 
sons. There seems therefore to be a fair space for Dr. 
Wharton, and we must say that he occupies it credi- 
tably. One of the patent advantages of his books is 
that the practitioner may be reasonably sure that 
nothing has escaped the writer, and in the present 
instance this is combined with unusual compactness. 
Exclusive of indexes, etc., this treatise covers only 
about 1200 pages. In fact the comprehensiveness and 
conciseness of the work are quite astonishing. We feel 
sure too that the reader will not miss any of the excel- 
lencies by which Dr. Wharton has earned his shining 
distinction as one of the ablest of our law expounders. 
We find this work full of those excellencies, and we do 
not doubt that it will answer a highly useful purpose. 
Occasional omissions are the more noticeable on ac- 
count of their rnrity. For example, the author does 
not tell us, under Account Stated, that it has been held 
that the doctrine is not applicable except between 








merchants. Anding v. Levy, 57 Miss. 51; S. C., 34 Am, 
Rep. 435. The book is very well printed. 


Tipy’s LEGAL MEDICINE. 

Legal Medicine. Volume1. Evidence, The Signs of Death. 
Identity. The Causes of Death. The Post-mortem. Sex. 
Monstrosities. Hermaphrodism. Expectation of Life, 
Presumption of Death and Survivorship. Heat and Cold, 
Burns. Lightning. Explosives. Starvation. By Charles 
Meymott Tidy, M. B., F. VC. 8. Philadelphia, 1882. Henry 
C. Lea’s Son & Co. Pp. xxx, 636. 

This work is accurately named ‘ Legal Medicine,” 
rather than ‘ Medical Jurisprudence,” for it leans more 
toward the medical than the legal side of the tupic. 
The medical treatment of the topic s ems intelligent, 
altbough we do not admire the lecture form in which 
it isput. To American lawyers the work will not be 
80 valuable as some others from the absence of citation 
of American law cases. The book is well printed and 
has a number of illustrations. 


—_~—___——— 


COURT OF APPEALS DECISIONS. 


{" E following decisions were handed down, Tues- 

day, Jan. 30, 1883. 

Judgment affirmed-— The People ex rel. Michael E. 
MecGloin. —— Appeal dismissed with costs — Quinby 
v. Claflin. ——Judgment affirmed with costs— In re 
Will of Pepoon; Inre Will of Hewitt ; Shield v. Ingram. 
—— Orders of Special and General Terms reversed, and 
writ of mandamus denied — The People ex rel. Ryan vy, 


French. 
—\____—_—_—. 


NOTES. 


JNITED STATES District-Attorney Weodford, of 

' the Southern district of New York, reports that on 
the 30th of June last 3,230 cases were open in his de- 
partment, and that 672 new cases have been com- 
menced since that time. During the last six months 
877 have been closed. In January, 1877, when he en- 
tered upon the duties of his office, there were more 
than 6,500 cases open on the dockets. During the past 
six years more than7,500 new cases have been com- 
menced, making a total of about 14,000 suits and pro- 
ceedings. These have all been disposed of, except the 
3,025 cases now pending. In the Kansas Supreme 
Court, 327 cases were brought in 1882, and all but five 
were decided before January lst. Three volumes of 
reports were issued during 1882, the last volume, the 
28th, including every opinion filed before December 
1, 1882. The court meeting the first Tuesday of each 
month, calls every case in which issue has been joined 
on the first of the prior month. Each of the judges 
has a stenographer furnished him. This is a splendid 
record.— The divorce statistics of Maine for the past 
five years give an unpleasant picture of home life in 
that State. There have been about twenty-four hun- 
dred divorces decreed during the period in question, 
and thus nearly five thousand persons have been re- 
leased from the bonds which were assumed with at 
least nominal solemnity. The ratiois probably one 
divorce to ten marriages in Maine. The ratio in 
Massachusetts in 1879 was one to twenty-one.——A 
newspaper man, involved in litigation, called on a vi- 
vacious, bright young lawyer, and asked his assistance 
in a suit. ‘*Well,’’ says the lawyer, ‘‘Have you got any 
money?” ‘*‘ Why, lam anewspaper man. Q. E. D.” 
‘“*Well, I will take your case on a contingent fee.” 
“And what is a contingent fee?" asked my friend. 
“* My dear boy,” said the lawyer, mellifiuously, ‘‘I will 
tell you what a contingent fee toa lawyer means. If 
I don’t win your suit I get nothing. If I do winit you 
get nothing. See?”’ The case is not on the calendar.— 
N. Y. Morning Journal. 
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CURRENT TOPICS. 
HE Judiciary Committee of the Assembly held a 
session on the 31st ult., for the hearing of par- 
ties upon the Sunday law amendments. Mr. David 
Dudley Field, Ex-Judge Arnoux, and Mr. W. W. 
Atterbury, by invitation, were heard in favor of the 
law as it now stands. Mr. Field first directed the 
attention of the committee to the fact that this 
Penal Code, embracing so many interests and such 
a wide variety of topics, had been accepted by the 
people without objection except in two or three par- 
ticulars. He then eulogized Mr. Noyes and Mr. 
Bradford, two of the commissioners, who with him 
had originally framed this Code. He then gave an 
account of the protracted and severe labor and 
thoroughness of the committee, and its reception 
by the Legislature, and the action of the governors 
thereon. In all the opposition to this bill from 
time to time, there had never been a single sugges- 
tion of an amendment to the Sunday law. Mr. 
Field then with great cogency explained to the 
committee how fully the rights of the community 
were protected by the words, “ necessity or charity,” 
and closed by advocating a day of rest as a neces- 
sity for all- classes in the community, particularly 
for the working men. Judge Arnoux presented thie 
question in three aspects: historical, religious and 
social. He briefly traced the law from Constantine 
to England and the American Colonies. The first 
Sunday law enacted in America was by the Cava- 
liers in Virginia in 1617, three years before the 
landing of the Pilgrims. The south has the sever- 
est Sunday law, and New York the most liberal of 
all. The law recognizes the religious rights of 
those who worship God according to the dictates of 
their own conscience, and while it forces none to 
attend any service, it prevents the infringement of 
the rights of those who do, by preventing their dis- 
turbance — an application of the maxim sie utere tuo 
ut alienum non ledas. All nations, American, English 
and continental, recognizes that religion is the 
great conservator of public virtue, and therefore they 
are sedulous to aid and foster the religious senti- 
ment. Nations recognize the law of periodic rest. 
It is a law for the workingman, not for the em- 
ployer or the sick. This is recognized by the so; 
cialists in France, Germany and Switzerland, who 
now are most earnest in demanding the rigid ob- 
servance of Sunday as a day of rest. In answer to 
questions by the committee, the speaker gave some 
account of the decisions of the courts on the Sunday 
law, and showed that the construction given by the 
judiciary made any amendments unnecessary. Mr. 
Atterbury followed with a brief appeal to preserve 
Sunday as it had always been observed by the peo- 
ple of this State. 


Von. 27 — No. 6. 








There are several subjects that even The Nation 
knows nothing about, and when it falls to talking 
about codification, it talks of what it knows nothing 
about, and consequently unwisely. When it says 
“the Code of Procedure produces more new law in 
a year than the Massachusetts Practice Act does in 
ten,” it ‘‘gives itself away,” for what is that act 
but a Code? It may be a better Code than ours, 
possibly, but we guess not. Probably some Massa- 
chusetts man is writing this nonsense for The Nation. 
If The Nation is opposed to written laws it ought 
to discountenance statutes, and even reports, for the 
former occasion a great deal of construction, and 
the latter a great deal of conjecture, explanation, 
and attempts to harmonize. Ail our law now be- 
ing written in a great number of reports, let us try 
to express the substance of it in one book, calling it 
a Code or a statute, as it may please the critics. 
The Nation will hardly succeed in defeating codifi- 
cation by its ipse dixit in a couple of neat little 
‘*current topics.” 


This country may reasonably seem very singular 
to that esthetic Briton, Mr. Oscar Wilde. In his 
new book doubtless he will have much to say about 
our Indians, our mining territories, our barbaric 
splendor, and our barbaric taste, but it is doubtful 
that he will allude to our “ sod” school-houses. We 
ourselves did not know of them until we read the 
recent case of School District No. 36, York County, 
v. McEntie, decided by the Nebraska Supreme 
Court, and reported in 14 N. W. Rep. 656. The 
action was replevin for a school-house, or rather for 
the ‘‘sod,” ete., of which it had built on the land 
of a third party, and of which the defendant had 
become possessed. The court remark: ‘‘ The testi- 
mony informs us that the sod walls of this house 
were put up nine or ten years ago. One witness de- 
scribes it at the time of the commencement of the 
suit in the following words: ‘Question. How was 
the sod? What condition was it in? Answer. The 
sod was torn to pieces. Some children had dug 
holes through it, and the cattle had pulled it down.’ 
None of the witnesses attach any value whatever to 
the sod body of the house. They differ all the way 
from fifteen to fifty dollars as to the value of the lum- 
ber. The sod house of Nebraska must not be con- 
founded with the sodded cabin of the early days of 
northern Illinois and Wisconsin, nor with the doby 
of the country south-west of us. The sod house is, 
or was, when that style of architecture prevailed to 
some extent in the new settlements of this State, 
composed of the tough sod, as turned over by the 
breaking plow, cut into convenient sections and 
laid in the wall, without mortar or backing of any 
kind. The life of a wall thus composed is very short 
anywhere, but grows somewhat longer as we go fur- 
ther west, in proportion to the diminished annual 
rainfall. In York county ten years must be its ex- 
treme old age.” The graduates of even such a 
school-house, we doubt not, will on the average 
have more sense and be of more use in the world 
than Mr. Oscar Wilde and his “school.” 
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Senator Nelson has introduced a bill extending 
to trials before referees the provision of section 
1003 of the Code of Civil Procedure, that error in 
the admission or exclusion of evidence, or in any 
other ruling of the judge upon the trial may be dis- 
regarded by the Appellate Court, if it be of opinion 
that substantial justice does not require a new trial. 
We see no reason why this amendment should not 
prevail. The present rule is that legal error viti- 
ates unless it is made affirmatively to appear that it 
could not have done any harm. Subject to this 
rule the amendment would be just and reasonable. 
We agree with the Daily Register when it says: 
‘We are inclined to think that the rule proposed is 
a wholesome power for Appellate Courts, and one 
that may equally well be intrusted to them in re- 
viewing a referee, as in other cases. There is no 
peculiar heinousness in an error committed by a 
referee over that committed by a judge, if it be no 
more injurious; and if substantial justice does not 
require a new trial it is hard to say why the law 
should compel one merely because the error was 
committed not by Judge X on the bench, but by 
ex-Judge X sitting in his office as referee. In either 
case it is a question of the ability of an Appellate 
Court to ignore harmless errors.” 


Some of our contemporaries are discussing the 
ethics of a referee’s intimating in advance to one of 
the parties what his decision will be, in order that 
provision may be made for his fees, some doubt 


having arisen in his mind as to the responsibility of 
the parties. A referee in New York was recently 
refused by the court for doing this. Undoubtedly 
such instances are very rare. Either party is usu- 
ally good for the referee’s fees, for only by paying 
them can he get judgment. One journal laments 
the ‘‘ pernicious” fee system, and proposes that the 
party moving for the reference shall be required to 
deposit in court in advance a sum ‘‘ sufficient to 
cover the estimated fees of the referee.” About 
this there is the practical difficulty of forming 
any idea of the amount probably requisite. Besides 
unless each party was required to make a deposit, 
the temptation would sometimes be strong to report 
in favor of the depositor. We see no road out of 
this difficulty. The truth is, human nature must 
be trusted to some extent; you cannot certainly 
hedge and fence it about. 


The New Jersey Law Journal has a striking article 
entitled, ‘‘ The Decline of the Lawyer,” in which the; 
writer, assuming that the lawyer has declined, at- 
tributes it to the increase of lawyers and the decrease 
of legal business. The writer says that in 1865, 
Newark, for example, had one lawyer to every 1,650 
persons; in 1870, one to every 1,370; in 1875, one to 
every 816; athree-fold increase in ten years, while the 
population had not doubled; and in 1880 there was 
one lawyer to every 700 persons. As to the decrease 
of business, the writer observes that many business 
men fill up their own forms, and draw their own 





agreements, and mercantile agencies and collection 
bureaus are numerous. He remarks: ‘‘The old 
adage that ‘a man who is his own lawyer has a fool 
for a client,’ is not nearly so true as it was some 
years ago. Many young men have graduated from 
the law schools and spent the requisite time in an 
office simply that they might become familiar with 
the principles of law and so be able to manage their 
business or private estate without the continual 
assistance of a lawyer.” He then adduces statistics 
on the failure of causes on the calendars to keep up 
with the increased number of lawyers, and his 
figures support his reasoning. ‘‘ Where is our 
hope?” he cries. “Our hope is in the court of chan- 
cery. Here business has really increased. If it will 
only stand by us, we will yet live and grow fat.” 
This accounts for the persistency with which the 
New Jersey lawyers cling to chancery. Our writer 
finally subsides into a Malthusian vein, observing, 
‘* We cannot increase the bulk of the business in any 
way that I know of, but if we could decrease, or at 
least prevent the increase, of the number with whom 
it must be shared, we would all be benefited.” If our 
writer will consult with some of the code-phobists 
in this State, and read Zhe Nation, he will learn that 
an available way to increase legal business is to enact 
a code and abolish chancery. After all, this anxiety 
of the ‘‘in’s ” to keep out the ‘ out’s,’’ and so enable 
the ‘‘in’s” to make more money, is rather amusing. 


Governor Cleveland has started off well with his 
veto power. A bill was sent him releasing the city 
of Elmira from liability for “‘damages for injury 
sustained by any person in consequence of any street, 
highway, bridge, culvert, sidewalk or crosswalk in 
said city being out of repair, unsafe, dangerous or 
in any manner obstructed, unless actual notice in 
writing of such condition be given to the common 
council, the mayor or the city clerk, at least forty- 
eight hours previous to such damage or injury.” 
The governor very properly vetoed this bill. It was 
an indefensible piece of special legislation, and put 
personal rights in jeopardy. Such a law would bean 
inducement to a city to neglect its streets. It is the 
duty of acity to look after its streets; it is not the 
duty of citizens to do this, nor to notify the city that 
it has not discharged its duty. 


NOTES OF CASES. 


N State v. Barter, 58 N. H. 604, it was held that 
within the statute of embezzlement, specifying 
“any officer, agent or servant of any corporation, 
public or private, or the clerk, servant or agent of 
any person,” a general or continuous agency is not 
necessary, but one is an agent for whom another on 
a single occasion makes notes for his accommods 
tion, and authorizes him to exchange them in re 
newal of others. The court said: ‘‘ The object was 
to remedy in certain cases the defect established in 
the law by the rule that there is no larceny without 
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a wrongful taking. Officers, clerks, servants and 
agents, by virtue of their employment, having prop- 
erty of others rightfully in their possession, and con- 
verting it, not by a technical trespass, but in viala- 
tion of a trust reposed in them, had been held not 
guilty of larceny, on account of the lawfulness 
of their possession. The statute was designed to 
correct the evil introduced by the decisions in such 
cases. And the evil of embezzlement by agents was 
not confined to instances in which the fiduciary re- 
lation was of long duration, or was accompanied 
by compensation, or a certain weasured extent, ex- 
clusiveness or subordination of service. The ques- 
tion is not how general, protracted or exclusive the 
defendant’s agency was, but whether he was the 
agent of K. and P. for exchanging the evidence of 
their liability. He was their agent for that purpose, 
if he and they understood him to be so, * * * 
In many cases persons have been held not to be 
clerks or servants within the meaning of certain 
statutes. In Reg. v. Bowers, L. R., 1 C. C. 41, the 
defendant was authorized, as a travelling agent, to 
get orders for coals when and where he pleased, and 
to receive payment for them, and was entitled toa 
commission on what he collected and paid to his em- 
ployer. He was held not to be sufficiently under 


his employer’s control to be a clerk or servant, be- 
ing at liberty to dispose of his time in the way he 
thought best, and to get or to abstain from getting 
orders on any particular day as he might choose. 
This state of things was deemed inconsistent with 


the relation of master and servant; but he certainly 
was an agent in the collection of his employer's 
money. The decision in Reg. v. Negus, L. R., 2 C. 
C. 34, was the same asin Reg. v. Bowers. In Reg. 
v. Foulkes, L. R.,2 C. C. 150, it was held there was 
evidence on which the jury might find that the de- 
fendant was employed as a clerk or servant, al- 
though his service was performed without compen- 
sation, and under no contract or other obligation. In 
Rex v. Prince, 2 C. & P. 517, there was evidence 
upon which the jury might have found the defend- 
ant was an agent of the prosecutor for getting a bill 
discounted. Abbott ruled he was not an agent 
within a certain statute, because he undertook to get 
the bill discounted as a special, friendly act, and 
not in the exercise of a general business of agency. 
This conclusion was reached upon evidence of the 
legislative intention found in the preamble, and the 
application of the rule that limits a general signifi- 
cation of a word by the restricted sense of others of 
the context, when it is so grouped with them as to 
raise a presumption that the meaning of them all 
was intended to be confined within certain bounds 
of classification. If in Reg. v. Coopes, L. R., 2 C. 
©. 123; Reg. v. Tatlock, 2 Q. B. D. 157; Reg. v. 
Cosser, 18 Cox, O. C. 187; Com. v. Stearns, 2 Met. 
343; Com. v. Libbey, 11 id. 64; Com. v. Foster, 107 
Mass. 221; State v. Kent, 22 Minn. 41, or in any 
other case that we have seen, there is any statutory 
construction that would not allow the question of 
agency in this case to be submitted to the jury, the 
reports do not sustain it by any reasoning we can 





adopt.” The contrary doctrine was held in Johnson 
v. State, 3 Lea, 469. 


In Jewell v. Union Passenger Ry. Co., Pennsyl- 
vania Supreme Court, January 20, 1883, 40 Leg. Int. 
36, it was held, in an action of damages for personal 
injury, by negligence, that no damages will be allowed 
for any speculative or merely possible consequences 
of the wound, in the absence of evidence that the 
result will become more serious; as in case of an in- 
jury to one eye, and the barely possible result of in- 
flammation extending to the other. The court said: 
‘The cornea of the plaintiff's eye was cut in three 
places, in the lower, outer and quarter, below the 
line of vision, and the iris became attached to the 
lower branches of the corneal injury. The power 
of the eye is permanently weakened, but its condi- 
tion has remained unchanged for the last twenty 
months, while subjected to the severest tests, and 
during this time the plaintiff has been able to work 
from eleven o’clock, p. M. till seven o’clock, a. M. 
As the measure of damages in this case is compen- 
sation only, the verdict transcends the proper limits, 
unless we believe that a more serious impairment or 
an entire loss of vision will follow as a direct con- 
sequence of the plaintiff’sinjury. The adherence of 
the iris may cause inflammation, which will affect the 
interior of the eye, and may aggravate an inflamma- 
tion produced by any cause, and the loss of its sight 
follow. The other eye, to some extent, is exposed 
to the same risk, because of the danger of sym- 
pathetic inflammation. If an allowance should be 
made for such results in the assessment of damages, 
the verdict is not too large. They are proper ele- 
ments of damage, if they are fairly probable and not 
merely possible. Upon the trial there was very lit- 
tle testimony directed to this point, and none that 
in our judgment furnishes a just ground for a belief 
that the plaintiff's injury will become more serious 
than it now is. Demonstration on such a subject is 
not to be expected, but something more than a mere 
speculation as to possibilities is required. If the 
plaintiff can furnish satisfactory evidence on this 
point he will have an opportunity of doing so, if he 
elects to try the case again. ” 


In Hall v. Marshall, Kentucky Court of Appeals, 
December 16, 1882, 2 Ky. L. J. 518, it was held that 
an offer by citizens, in favor of a removal of a county- 
seat, to give the grounds and build the court-house 
free of cost to the county in case of removal, does 
not amount to a bribe to the voters on the question 
of removal, although it influenced voters. The 
court said: ‘ In Dishon v. Smith, 10 Iowa, a case in- 
volving the question of removing the county-seat, 
the citizens of the one town agreed to pay five hun- 
dred dollars to build a bridge connecting the two 
townships, and to convey certain real estate in the 
county in order to relieve some objections to the 
removal. The county judge in that case was en- 
joined as in the present case from removing the 
records, etc., in accordance with the vote; and in 
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the petition or complaint it is alleged that the agree- 
ment was made with a corrupt intent of procuring 
votes so as to change the result. The court said: 
‘We do not think the giving facilities for the pub- 
lic convenience to the whole county, such as fur- 
nishing a building for the courts and officers, and 
thus relieving a county from a burden of expense, 
amounts to bribery. If the people of a town desire 
a county-seat located at such place, there is no 
wrong and no corruption in their offering and giv- 
ing facilities to produce such result.’ In the case 
of Overman v. Kerr, 17 Towa, 485, an act was passed 
authorizing certain commissioners to locate and es- 
tablish the seat of justice of Black Hawk county. 
The act required them to locate the county-seat with 
reference to the best interests of the county. A 
controversy originated as to the rights of the com- 
missioners to bind the county by contracts with 
the owners of the property. The court in dis 
cussing that question said: ‘It is not necessary to 
deny that the commissioners might under the act, if 
they deemed it best for the county, make the loca- 
tion with reference to the proposed donation, but 
the act did not empower them to bind the county to 
the performance of any obligation whatever.’ In 
the case of Newell vy. Purdy, Wis. , it was held 
‘that a vote given for a candidate for any public 
office in consideration of his promise in case of his 
election to donate a sum of money or other valuable 
thing toa third party, unless such a party be an 
individual or a county, will be rejected by the court 
when called upon to declare judicially the result of 
the election.’ In that case the court drew the dis- 
tinction between the election of public officers ‘to 
whom for the time being the exercise of the func- 
tions of sovereignty is entrusted, and the mere choice 
of a site fora public building. The former involves, 
or may involve, the integrity of the government, 
and the preservation of the principles upon which 
it is founded; while the latter is only a matter of 
public convenience or pecuniary interest involving 
no fundamental principle whatever.’ It is argued 
that the distinction recognized by the court in that 
case was not necessary to the determination of the 
question involved, and the familiar rule that cases 
are only authority to the extent of point in judg- 
ment should apply. While thismay beso, there is a 
manifest difference as to the effect of said influences 
in the sale and purchase of a public office, and that 
of an offer by the citizen to donate his grounds for 
a county-seat. The choice where the office 1s bought 
and sold, or made because of a price paid, is from a 
consideration that ought not to influence the voter, 
and besides would result in the selection of those in. 
competent to perform the duties of the office. The 
offer of ground for public buildings, or the public 
buildings themselves, may often be a matter of 
economy with the people, and whether in the par- 
ticular case it has gone so far as to stifle the voice 
of public sentiment and to work an oppression on 
the people, must be determined by the facts. The 
offer itself is not sufficient to invalidate the result.” 





CRIMINAL LIABILITY OF PHYSICIAN 
FOR DEATH PRODUCED BY HIS 
GROSS IGNORANCE. 


[N State v. Hardister, 38 Ark. 605, it was held that 

a physician is criminally liable for his gross ig 
norance causing the death of his patient, but not 
for mere mistake of judgment. It may be well to 
look at the authorities, ancient and recent, on this 
point, for they are not quite harmonious. 

Sir Matthew Hale said: ‘‘If a physician gives, 
person a potion, without any intent of doing him 
any bodily hurt, but with an intent to cure or pre. 
vent a disease, and contrary to the expectation of 
the physician, it kills him, this is no homicide; and 
the like of a chirurgeon. And I hold their opinion 
to be erroneous, that think if he be no licensed 
chirurgeon or physician, that occasioneth this mis. 
chance, that then it is felony, for physic and salves 
were before licensed physicians and chirurgeons; 
and therefore if they be not licensed. according to 
the statute (3 H. 8, chap. 11 or 14 H. 8, chap. 5) 
they are subject to the penalties in the statutes, but 
God forbid that any mischief of this kind should 
make any person not licensed guilty of murder or 
manslaughter. These opinions therefore may serve 
to caution ignorant people not to be too busy in 
this kind with tampering with physic, but are no 
safe rule for a judge or jury to go by,” etc. 1 Hale's 
Pl. Cr. 429. 

Sir William Blackstone said: “If a physician or 
surgeon gives his patient a potion or plaister to cure 
him, which contrary to expectation kills him, this 
is neither murder nor manslaughter but misadven- 
ture, and he shall not be punished criminally, how- 
ever liable he might formerly have been to a civil 
action for neglect or ignorance. But it hath been 
holden that if he be not a regular physician or sur- 
geon who administers the medicine, or performs the 
operation, it is manslaughter at least. Yet Sir 
Matthew Hale very justly questions the law of this 
determination.” 2 Bl. Com., Book 4, p. 197. 

In 1809, Samuel Thompson, the father of the bo- 
tanical or steam system of medicine, was indicted 
in the Supreme Court of Massachusetts for murder, 
and the court charged the jury “if one, assuming 
the character of a physician, through ignorance, ad- 
minister medicine to his patient, with an honest in- 
tention and expectation of a cure, but which causes 
the death of the patient, he is not guilty of a felo- 
nious homicide.” Commonwealth v. Thompson, 6 
Mass. 134. Thompson was the man who had three 
favorite remedies, coffee, ‘‘ well-my gristle,” and 
“ram cats.” In this case he gave the patient eme- 
tics until he died from them. This case was fol- 
lowed in 1844 in Rice v. State, 8 Mo. 561, an exactly 
similar case in all respects. But in an edition of 
the Massachusetts Reports in 1850, in a note to Com- 
monwealth v. Thompson, the editor says: ‘‘if death 
ensue from the gross ignorance, carelessness, negli- 
gence or rashness of any one who undertakes to a(- 
minister medicine without any intent to do ham, 
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the offense has often been held by eminent judges 
to amount to manslaughter,” and after citing 
the later English decisions to sustain this proposi- 
tion, the editor adds: ‘“‘And this not only seems to 
be sound but wholesome doctrine.” 

In March v. Davison, 9 Paige, 587, Chancellor 
Walworth, commenting on Commonwealth v. Thomp- 
gon, said: ‘* Our statute does indeed prohibit per- 
sons not authorized by law, from practicing physic 
or surgery in this State (New York). And as the 
person who should attempt to practice contrary to 
the statute would be engaged in an unlawful act, he 
could not probably escape a conviction of man- 
slaughter if he should kill a patient, even where he 
supposed the remedy administered was not danger- 
ous to health or life,” ete. 

In Jew v. Williamson, 3 Carr, & Payne, 635, the 
prisoner, a man mid-wife, tore away a part of the 
prolapsed uterus of a woman whom he had delivered 
of achild, supposing it to be a part of the placenta; 
the woman died and he was indicted for murder. 
Lord Ellenborough, C. J., in summing up, said to 
the jury: ‘‘ There has not been a particle of evi- 
dence adduced which goes to convict the prisoner 
of the crime of murder, but still it is for you to con- 
sider whether the evidence goes so far as to make 
out acase of manslaughter. To substantiate that 
charge, the prisoner must have been guilty of crim- 
inal misconduct, arising either from the grossest ig- 
norance or the most criminal inattention. One or 
other of these is necessary to make him guilty of that 
criminal negligence and misconduct, which is es- 
sential to make out a case of manslaughter,”’ etc., 
etc, 

In Rex v. Long, 4 Carr. & Payne, 398, it was held 
that a person acting as a medical man, whether 
licensed or unlicensed, is not criminally responsible 
for the death of a patient occasioned by his treat- 
ment, unless his conduct is characterized either by 
gross ignorance of his art or gross inattention to his 
patient’s safety. In another indictment against 
Long, 4 id. 423, it was held that when a person un- 
dertakes the cure of a disease (whether he has re- 
ceived a medical education or not), and is guilty of 
gross negligence in attending his patient after he 
has applied a remedy, or of gross rashness in the ap- 
plication of it, and death ensues in consequence of 
either, he is liable to be convicted of manslaughter. 

In Rex v. Speller, 5 Carr. & Payne, 332, it was 
held that any person, whether a licensed medical 
practitioner or not, who deals with the life or health 
of any of his majesty’s subjects, is bound to have 
competent skill, and is bound to treat his or her pa- 
tients with care, attention and assiduity, and if a 
patient dies for want of either, the person is guilty 
of manslaughter. 

Mr. Greenleaf, in treating of involuntary man- 
slaughter, says: ‘‘ If the act be in itself lawful, but 
done in an improper manner, whether it be by ex- 
cess, or by culpable ignorance, or by want of due 
caution, and death ensues, it will be manslaughter. 
Such is the case where death is occasioned by ex- 





cessive correction given achild by the parent or 
master, or by ignorance, gross negligence, or culpa- 
ble inattention or maltreatment of a patient on the 
part of one assuming to be his physician,” ete. 3 
Greenl. Ev., §§ 128-9. The subject is exhaustively 
discussed in Wharton on Homicide, §§ 141-153. 
The doctrine of the Thompson and Rice cases was 
followed in State v. Schulz, 55 Iowa, 698; S. C., 39 
Am. Rep. 187. The defendant had caused death by 
the practice of Baunscheidt, namely, pricking the 
body and rubbing in a certain kind of oil. The 
defendant asked the court to instruct as follows: 
“To constitute manslaughter the killing must have 
been the consequence of some unlawful act, and if 


‘the prisoner acted with an honest intention and ex- 


pectation of curing the deceased by his treatment, 
although death, unexpected by him, was the conse- 
quence, he was not guilty of manslaughter, and you 
must acquit him. This was refused. On review 
the court pronounced this error, and said: “In 2 
Bish. Crim. Law (4th ed.), § 695, the law upon this 
subject is declared as foliows: ‘From the relation- 
ship of physician and patient the death of the latter 
not unfrequently arises. On this subject the doc- 
trine seemed to have been held that whenever one 
undertakes to cure another of disease, or to perform 
on him a surgical operation, he renders himself 
thereby liable to the criminal law, if he does not 
carry to his duty some degree of skill, though what 
degree may not be clear; consequently if the patient 
dies through his ill treatment, he is indictable for 
manslaughter. On the other hand a more humane 
doctrine is laid down that since it is lawful and com- 
mendable for one to cure another, if he undertakes 
this office in good faith, and adopts the treatment 
he deems best, he is not liable to be adjudged a 
felon, though the treatment should be erroneous, 
and in the eyes of those who assume to know all 
about this subject, which in truth is understood by 
no mortal, grossly wrong, and though he is a person 
called, by those who deem themselves wise, grossly 
ignorant of medicine and surgery. The former doc- 
trine seems be tothe English one; and so in England 
a person, whether a licensed medical practitioner or 
not, who undertakes to deal with the life or health 
of people, is bound to have competent skill or suffer 
criminally for the defect. Now if a man thinks he 
has competent skill, and makes no misrepresenta- 
tion to his patients concerning the amount or kind 
of medical education actually received by himself, 
he seems in reason to stand on exactly the founda- 
tion occupied by every person who honestly under- 
takes medical practice after full advantages, so far 
as concerns his state of mind, and it is the mind to 
which we look in questions of legal guilt. Any per- 
son undertaking a cure, but being grossly careless 
and thus producing. death, is for a different reason 
liable to a charge of manslaughter, whether he is a 
licensed practitioner or not.2 * * * These cases 
seem to us to announce a correct rule. The inter- 
ests of society will be subserved by holding a phy- 
sician civilly liable in damages for the consequences 
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of his ignorance, without imposing upon him crim- 
inal liability when he acts with good motives and 
honest intentions.” 


MASTER ANDSERVANT—WHO ARE FELLOW~ 
SERVANTS. 
VERMONT SUPREME COURT, 1882. 


" DAvis Vv. CENTRAL VERMONT R. Co.* 

In an action on behalf of a fireman of a railway company, 
killed by the washing out of a culvert, the negligence of 
the company’s bridge-builder in constructing, and of the 
road-master in repairing, the culvert, is attributable to the 
company. 

Ross, J. The plaintiff's intestate, a locomotive fire- 
man, in the employment of the defendant, was killed 
December 10, 1878, while discharging his duties in 
such employment. This action is brought to recover 
damages sustained by the widow and next of kin 
from the death of the intestate. The declaration 
charges that on the above named day the defendant 
was operating the Rutland railroad as lessee; that the 
intestate was in its service as locomotive fireman on 
its passenger trains passing over the railroad; that 
thereupon it became and was the duty of the defend- 
ant to keep and maintain a sufficient and safe road- 
bed and track, and to use due and proper skill and care 
in furnishing and maintaining a suitable and sufficient 
roadway forthe passage of its passenger trains; and 
that the defendant so negligently and carelessly per- 
formed its duty in this respect that the road-bed 
became washed away and the intestate thereby killed. 
This is the substance of the several counts in the 
declaration. The evidence showed that the accident 
occurred near Bartonsville on the Rutland railroad, 
and was caused by the washing out of aculvert. The 
plaintiff claimed, and gave evidence from which the 
jury have found that the culvert wasin an improper 
condition, resulting from the negligence and careless- 
ness of the roadmaster, bridge-builder, and section- 
boss. The culvert had been washed out two or three 
times before. The last time before that occasioning 
the accident, was by the freshet of 1869. It was then 
rebuilt by the bridge-builder of the Rutland railroad, 
or of the trustees who were then operating it, and the 
embankment over it was constructed by the road- 
master of the same. The plaintiff claimed and gave 
evidence tending to show that in constructing the 
culvert the bridge-builder carelessly and negligently 
obstructed it by constructing an improper stockade of 
piles on the up-stream side to prevent the drift-wood 
and brush from being carried into the culvert by the 
brook that flowed through it, and that the road- 
master carelessly and negligently constructed the em- 
bankment above the culvert, and which was washed 
away on the occasion when the intestate received his 
injuries, of loose and improper material. She also 
claimed and gave evidence tending to show that these 
defendants, through their bridge-builder and road- 
master, had carelessly and negligently allowed the 
stockade to become partially filled and clogged so that 
it further obstructed the passage of water. The testi- 
mony further tended to show that the washout of the 
embankment above the culvert was occasioned by the 
stockade holding back the water, so that it rose and 
ran over the embankment and washed out the loose 
and improper material of which it was constructed. 

It was not claimed by the plaintiff but that the 
defendants bridge- builder, road-master, and section- 
boss were ordinarily skillful and careful men in their 





* To appear in 55 Vermont Reports. 





several employments; nor that the defendant was 
guilty of any negligence in selecting and employing 
them. The plaintiffs evidence further tended to 
show that the defendant intrusted’the construction and 
maintenance of all the bridges and culverts on that 
division, to its bridge-builder; and that the 
construction and maintenance of the track 
and road-bed of that division were in- 
trusted to its road-master, who had under him 
section-bosses, each of whom had a gang of section- 
men, and had under the road-master the care of about 
five miles of the track and road-bed. The plaintiff in 
the trial court contended that the negligence of its 
bridge- builder and road-master in caring for the 
culvert, and in failing to keep the same in proper 
repair, both in regard to the improper construction 
and continuance of the stockade and the embankment 
above, was in law the negligence of the defendant, and 
the County Court in substance so held and instructed 
the jury. The correctness of this holding and in- 
struction is the principal question involved in the 
decision of this case. The other contentions of the 
defendant, that the declaration should have alleged 
that it had notice of the defects in the culvert and 
embankment, and that evidence of notice to its bridge- 
builder and road-master of these defects was im- 
properly admitted, depend upon whether the bridge- 
builder and road-master su far stood in the place of 
the defendant, and in regard to its duty and negligence 
to the intestate; that their knowledge of the defects 
and their negligence in regard thereto were in law the 
knowledge and negligence of the defendant. The 
defendant contends that the bridge-builder, road- 
master, and section-boss were fellow servauts of the 
intestate in running its trains and operating the road, 
and that their negligence and want of care are not in 
law imputable to it; that itis not liable for the con- 
sequences thereof to the intestate or his representa- 
tives; and that the consequences of such negligence 
was one of the risks which the intestate assumed 
when he entered upon the employment. It relies 
upon the decision of Hard v. Vt. & Canada R. 
Co., 32 Vt. 473. Inthe light of that decision it must 
be confessed that they were fellow servants with the 
intestate in the general work of operating the road. 
Since that decision was promulgated the general sub- 
ject of how far and when a master is liable to an 
employee for injuries resulting from the negligence 
of aco-employee has been often before the courts of 
last resort in this country and in England, and has 
been much considered and discussed. The conclu- 
sions reached have not been uniformly the same. 

The general principles underlying the determination 
of the duties and,liabilities of the master, and the risks 
which the servant assumes by entering upon the em- 
ployment,are very generally agreed upon. Where the 
employment is hazardous it is very generally agreed 
that the master assumes the duty of exercising reason- 
able care.and prudence to provide the servant a 
reasonably safe place and reasonably safe machinery 
and tools to exercise the employment, and to main- 
tain the place, machinery, and tools in a reasonably 
safe condition, during the time of such employment. 
He also assumes the duty of exercising the same 
measure of care and prudence to provide suitable 
matreials, suitable and _ sufficient co-servants to 
properly exercise the employment or carry on the 
business. Where this duty is discharged by the 
master, the servant assumes all risks and hazards 
attendant upon the exercise of the employment or 
performance of the work, including those resulting 
from the negligence and carelessness of co-servants. 
The diversity in the decisions has arisen in determin- 
ing who are co-servants in the common employment, 
and whether the master is to be charged with the 
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negligence of an employee who in some parts of the 
employment is strictly a co-servant with the person 
injured, and in other parts is discharging a duty in- 
cumbent upon the master. Some courts have held 
that the master is responsible for the negligence of a 
servant who had the right to command and did com- 
mand an under-servant, who was injured in the 
performance of such command or order negligently 
given. This distinction however is not now gener- 
ally recognized ; nor would it seem to be a proper ap- 
plication of the general principles, which, all agree, 
apply to the relation of master and servant, in regard 
to injuries sustained by the latter in performing the 
service. The principal diversity in the latter decisions 
arises in determining the extent of the liability of the 
master for the negligence of his servant, which causes 
injury to another servant, also performing a duty, 
which by the relation of master and servant rests 
upon the master. The English courts generally hold 
that where the master has provided a reasonably safe 
place, machinery and materials on and with which 
the work is to be performed, but undertakes to keep 
the place and machinery in suitable repair through 
agents and servants, he has fully performed his duty 
when he has exercised reasonable care and prudence 
in selecting skillful and careful servants to detect 
defects and make repairs, and has supplied such ser- 
vants with suitable help and materials with which to 
make such repairs; and that the master is not liable to 
another servant for any negligence of the first servant 
in detecting and making such repairs. Wilson v. 
Merry, I. L. R. (Sc. App. 6) 326; in this case the 
lord chancellor states the doctrine as follows: “I 
do not think the liability or non-liability of the master 
to his workman can depend upon the question whether 
the author of the accident is not, or is, in any techui- 
cal sense, the fellow workman or collaborateur of the 
sufferer. In the’majority of cdses in which accidents 
have occurred, the negligence has, no doubt, been the 
negligence of the fellow workman, but the care of the 
fellow workman appears to me to be an example of 
the rule and not the ruleitself. The rule, as I think, 
must stand upon higher and broader ground. * * * 
The master is not and cannot be liable to his servant 
unless there be negligence on the part of the master in 
that in which he, the master, has contracted or under- 
taken with his servant to do. The master has not 
contracted or undertaken to execute in person the 
work connected with his business. The result of an 
obligation on the master personally to execute the 
work connected with his business, in place of being 
beneficial might be disastrous to his servant, for the 
master might be incompetent, personally, to perform 
the work. At all events a servant may choose for 
himself between serving a master who does and a 
master who does not attend in person to his business. 
But what the master is, in my opinion, bound to his 
servant to do in the event of his not personally 
superintending and directing the work, is to select 
proper and competent persons to do so, and to furnish 
them with adequate materials and resources for the 
work. When he has done this he has, in my opinion, 
done all that he is bound to do; and if the persons so 
selected are guilty of negligence, this is not the negli- 
gence of the master. Andif an accident occurs toa 
workman to-day in consequence of the negligence of 
another workman, skillful and competent, who was 
formerly but is no longer in the employment of the 
master, the master is, in my opinion, not liable, 
although the two workmen cannot technically be 
described as fellow workmen.’ This view places the 
liability of the master upon the duty he owes the 
workman arising from their relations to each other. 
It implies that if the master personally attempts to 
discharge that part of the work which the relation 





devolves upon him and his negligence therein causes 
injury to the workman, the master is liable therefor. 
The question is naturally suggested, ‘‘ Why should he 
not also be liable for the negligence of the agent or 
servant whom he has appointed to discharge the same 
duty in his stead, although he has exercised due care 
to select a person competent and skillful? Is such an 
agent or servant, while performing the duty cast by 
the relation upon the master, a fellow workman with 
the master’s servant in such asense, that the latter 
cannot and ought not to recover of the master for 
injuries sustained through the negligence of the for- 
mer?’’ Ifso, the master who performs his part of 
the duty, as this defendant and all corporations must, 
by agents and servants, securean immunity from lia- 
bility which the master, who personally enters the 
service to manage and direct the performance of the 
work, does not enjoy. The doctrine now established 
by the United States Supreme Court, and by most of 
the courts of last resort in the several States, holds 
the master liable to his workman for injuries sustained 
from the negligent performance of duties which rest 
by the relation upon the master, whether the master 
performs such duties personally or through an agent 
or servant. 

Says Mr. Wharton, in his work on the law of negli- 
gence, §282: ‘It is important * * to remember 
that the master is liable when the negligence of the 
offending servant was as to aduty assumed by the 
master, as to working place and machinery. A master, 
as we have already seen, is bound when employing a 
servant to provide for the servant a safe working 
place and machinery. It may be that the persons by 
whom buildings and machinery are constructed are 
servants of the common master, but this does not re- 
lieve him from his obligation to make buildings and 
machinery adequate for working use. Were it 
otherwise, the duty before us, one of the most im- 
portant of those owed by capital to labor, could be 
avoided by the capitalist employing only his own 
servants in the construction of his buildings and ma- 
chinery. In point of fact, this is the case in most great 
industrial agencies; but in no case has this been held 
to relieve the master from the duty of furnishing to his 
employees material, machinery, and structures ad- 
equately safe for their work. He does not guarantee 
that either building, machinery, or organization 
should be perfect; but he is bound by the rule sic utere 
tuo, ut alienum non ledas, to use such diligence and 
care in this relation as is usual with good business 
men in his line. It is not enough for him to employ 
competent workmen to construct his apparatus. If an 
expert, he must inspect their work; and if not he must 
employ another competent person as expert for the 
the purpose. If such however is his duty he must not 
only see that the structure he provides is suitable at 
the outset, but that it is kept in repair, and the re- 
pairer’s negligence in this respect is the master’s neg- 
ligence.”’ 

Says Mr. Pierce in his work on Railroads, § 370: 
“The company, like any master, is under an obligation 
to its servants to use reasonable care to provide and 
maintain a safe road-bed and suitable machinery, 
engines, cars and other appointments of the railroad, 
and is liable to them for injuries resulting from 
defects which it knew or ought to have known and 
could have prevented by the exercise of such care; 
and it is under the same duty and liability to maintain 
these instrumentalities in proper condition. The ser. 
vant assumes the natural risks of his employment, but 
pot those which the wrongful act of the company has 
added.’’ The same doctrine was held by the United 
States Supreme Court in Hough v. Railway Co., 100 
U. S. 213, in which Mr. Justice Harlan reviews the 
authorities. In a note the reporter has cited along 
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list of cases sustaining the doctrine — Holden v. Fitch- 
burg R. R. Co., 129 Mass. 268. Also found in Am. 
& Eng. Railroad Casez, 94. is a recent case on the sub- 
ject, in which the then Chief Justice Gray of Mass- 
achusetts ably reviews the cases and states the same 
doctrine. The editor of the latter report has in a 
note to this case collected a large number of American 
cases where the same doctrine is announced. When 
the case of Hard v.Vt. & Can. R. R. Co. was decided, 
the liability of the master was held to be dependent 
upon whether the servant whose negligence caused the 
injury and the servant injured were fellow servants 
in acommon employment and work. Making this 
the test for determining the master’s liability, the 
reasonings and conclusions of the late Chief Justice 
Pierpoint are unanswerable. But this test, while de- 
terminative in a great number of cases, has been aban- 
doned both in England and in this country, and in 
lieu thereof the master’s liability has been made to 
rest upon whether the negligence arose in the per- 
formance of a duty for the careful discharge of which 
he became responsible when he assumed the relation of 
master to the injured servant. On these principles, 
which we think furnish the true ground upon which 
the master’s liability rests, and on the American ap- 
plication of them, the charge of the County Court in 
the particulars to which exceptions were taken con- 
tains no error. The American doctrine, holding the 
master liable for the negligence of his servant while 
discharging a duty which the master owes to a general 
workman, is more consonant with reason and the 
general safety of the travelling public than the English 
doctrine announced in Wilson v. Merry, supra. The 
bridge-builder and road-master, while inspecting and 
caring for the defectively constructed culvert, were 
performing a duty which as between the intestate and 
defendant it was the duty of the defendant to per- 
form. Their negligence therein was the negligence of 
the defendant, being the agents of the defendant for 
the performance of these duties; notice to them in 
regard to the defective construction of the stockade 
as effecting the safety of the culvert was notice thereof 
to the defendant. Hence the evidence to show such 
notice to them was properly admitted. The declara- 
tion charged that the defendant was negligent in re- 
gard to the construction and repair of the culvert. 
This bound the plaintiff to prove such negligence. As 
against the motion in arrest of judgment this was 
sufficient. It could not be negligence in these partic- 
ulars unless it knew through those on whom it had 
cast the duty of inspecting and repairing the culvert, 
or ought to have knownof the defects complained of. 
The charge of culpable negligence impliedly charged 
the defendant with knowledge of the defects. Nordo 
we think that the evidence showed that the freshet 
which washed out the embankment was so extraor- 
dinary as to excuse the defendant from liability. It 
showed that the culvert was sufficient in capacity and 
construction, if it had not been for the improper con- 
struction of the stockade, to have discharged all the 
water that flowed in the brook on that occasion. 
Under the evidence it was clearly the duty of the 
court to submit that question, as it did, to the determi- 
nation of the jury. Hence the defendant’s request, 
asking the court to hold that the defendant was not 
liable on this account, was properly refused. 
The judgment of the County Court is affirmed. 
—_———_~>— 
SURFACE OWNER OF LAND OVER MINE 
ENTITLED TO ABSOLUTE SUPPORT. 





PENNSYLVANIA SUPREME COURT, NOV. 20, 1882. 
CARLIN v. CHAPPEL. 
A deed of land contained this: “ excepting and reserving ” to 
the grantor, “all the coal underlying,” etc., ‘“ with 





right of ingress.” etc., “for the purpose of mining and 
conveying away said coal.’ Held, that the surface owner 
was entitled to absolute support, and that the mine owner 
was liable for injury to the surface from a failure to leave 
such support, and this without regard to the degree of 
skill and prudence with which he conducted mining 
operations. 


CTION for injury to the house of plaintiff below 
Chappel, caused by the sinking of the land, which 
sinking resulted from the mining operations of the 
defendants below Carlen & Co. One John Brown, who 
previously owned the land,granted the same by a deed 
through which said plaintiff claims title, and which 
deed contained this clause, ‘‘ excepting and reserving 
to John Brown all the coal underlying said lots of 
ground, the right and full, and free privilege of ingress, 
egress, and regress for digging, mining and excavating 
said coal (for the purpose of mining, digging, excay- 
ating, and carrying away said coal).”’ 

Through several mesne conveyances the title to this 
coal and the right to mine it became vested in defend- 
anis below, who mined and carried away the same, in 
doing which the injury complained of occurred. 
Other facts appear in the opinion. The defendants 
took a writ of error. 


Thomas M. Marshall and John Coyle, for plaintiffs 
in error. 
Bird & Porter, for defendant in error. 


GREEN, J. This was an action brought by an owner 
of the surface against the defendants, miners of coal 
underneath, to recover damages for injuries to the 
plaintiff's house by reason of the cracking and sinking 
of the soil occasioned by the mining operations of the 
defendants. Neither the testimony nor the charge of 
the court is printed, and the only question arising 
upon the record is whether the court was in error in 
refusing two of the defendants’ points. One of the 
points was as follows: ‘* Under the title in evidence 
in this case the defendants are not insurers for the 
surface of the soil; all the duty imposed upon them is 
to leave such support as would ordinarily support the 
surface of the land.” The remaining point expresses 
the same idea though in slightly different language, 
thus: ‘The law does not exact from the defendants 
more than an ordinary carefultaking away the coal 
from underneath the surface of the plaintiff."" There 
is no doubt that under the reservation contained in 
the deed from the original owner, all the coal under- 
lying the plaintiffs premises was reserved to the 
grantor, and this coal and the right to remove it 
became vested in the defendants. The question was 
what kind of support of the surface were the defend- 
ants bound to leave? By their points they asked the 
court to say ‘‘such support as would ordinarly sup- 
port the surface of the land,’’ or such as would be left 
by “tan ordinary careful taking away the coal from 
underneath the surface of the plaintiff.’’ Practically 
this amounts to the doctrine that ‘‘ ordinary ”’ instead 
of “‘actual”’ support is all that the surface owner is 
entitled to. In other words if the support is appar- 
ently sufficient, though not soin reality, the duty of 
the defendants is discharged. Wedo not understand 
this to be the law, nor even that the question is an 
open one under our recent decisions. In the case of 
Horner v. Watson, 29 P. F. Smith, 242, this very sub- 
ject was fully considered and determined. The court 
below was asked to charge that if the defendants 
“conducted their mining operations according <o the 
approved, established, and customary course and 
practice of mining in this region, and without any 
negligence in the operation of mining,” they would 
not be responsible for damages caused by surface 
water breaking in through openings made in the sur- 
face by the mining operations. This the court refused, 
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and charged that the defendants would be responsible 
for the introduction of surface water, though not of 
subterranean water, without any reference to actual 
negligence or want of skill in the miner. The court 
said, after stating the right of an upper mine owner to 
flood alower mine with subterranean water accum- 
mulated from mining in an ordinary way: “ But 
otherwise where the mining is done in such a manner 
(whether the ordinary way or not) as to introduce 
foreign water from the surface or higher level by rea- 
son of the roof falling in and thus introducing water 
from the surface which would not have flowed in if 
the roof of the mines had remained undisturbed and 
compact after the coal was removed.’’ Our brother 
Gordon, in an exhaustive opinion, stating this to be 
the whole question, reviewed our own and the English 
cases and showed that the court below was right in its 
ruling, and that evena custom of mining so as take 
away all the coal without leaving sufficient surface 
support would be illegal and void. On page 248 he 
said: ‘But the learned judge who tried this case in 
the Common Pleas refused to recognize any such cus- 
tom; in this we think he was right. This identical 
point was raised in the case of Jones v. Wagner, 16 P. 
F. Smith, 429, where it was held that of common 
right, the mining right was servient to the surface to 
the extent of sufficient supports to sustain it, and that 
there could be no custom to thecontrary. The reason 
given for this conclusion was that the business of 
mining in the western part of the State was of a date 
too recent to give such a custom the age necessary for 
its validity. We are willing however to go one step 
further, and say that the alleged usage lacks another 
essential feature of agood custom, and that is reason- 
ableness. It is not reasonable that that which the law 
grants as of common right should not merely be mod- 
ified, but abrogated by custom or usage. In Bain- 
bridge on Miners and Minerals, star page 433, the 
doctrine is thus stated: ‘‘It is now established by 
recent decisions that as a general rule of law the 
owner of the surface is entitled to absolute support; 
and as in cases of rights to water, not as an easement 
of right depending on a supposed grant, but as a pro- 
prietary right at common law.’’ And again on page 
434: ‘*When there is an absolute right of support it 
is not material that the surface owner is ignorant or 
cognizant of the state of the mines or the mode of 
working, or that the mine owner has shown the utmost 
skill and prudence in working them.” 

It willhere be seen that the right of the surface 
owner is declared to be a right to absolute support, 
and that where such aright exists it is of no conse- 
sequence with what degree of skilland prudence the 
mine owner conducts his operations. The writer cites 
and reviews many decisions of the English courts in 
support of the text. Thusin Harris v. Ryding, 5 M. & 
W. 60, which was a grant of the surface with a reser- 
vation of all the minerals and aright of entry to take 
them away, Baron Alderson said, speaking of the 
rights of the surface and mine owners, respectively : 
“They are each to enjoy their right of property, and 
each is to act in respect of those rights of property, 
upon the maxim that he is to use hisown property so 
as not to injure his neighbor,’’ and that the miner is 
to get his minerals ‘“‘in that reasonable and ordinary 
mode in which he would be authorized to get them, 
provided he leaves a proper support for the land which 
the other party is to enjoy.”’ Baron Parke said: ‘I 
do not mean to say that all the coal does not belong to 
the defendants, but that they cannot get it without 
leaving sufficient support.”’ That is, whatever may be 
the right of the miner as to the minerals they must be 
taken in a reasonable and ordinary manner, and in any 
event a support must be left which shall be sufficient 
to sustain the surface. In Humphries v. Brogden, 12 





Ad. &, Ell. (N. S.), 789, Lord Campbell, C. J., com- 
menting upon this case said: ‘‘ But the Barons, in 
the very comprehensive and masterly judgment which 
they delivered seriatim, seem all to have thought that 
the reservation of the minerals would not have justi- 
fied the defendant in depriving the surface of a complete 
support, however carefully he might have proceeded 
in removing them.’’ The same learned judge in the 
course of his elaborate and exhaustive opinion also 
said on page 745: ‘*‘ Something has been said of a right 
to a reasonable support for the surface; but we cannot 
measure out degrees to which the right may extend, 
and the only reasonable support is that which will 
protect the surface from subsidence and keep it 
securely at its ancient and natural level.’’ The jury 
found that the company defendant had worked care- 
fully and according to the custom of the country, but 
without leaving sufficient supports or pillars. Not- 
withstanding this finding a verdict was entered for 
the plaintiffs, which was sustained by the court after 
the fullest consideration. Lord Campbell, defining 
more especially the right of the surface owner, said on 
page 744: ‘‘ Pari ratione, where there are separate 
freebolds from the surface of the land and the miner- 
als belonging to different owners, we are of opinion 
that the owner of the surface, while unincumbered by 
buildings and in its natural state, is entitled to have 
it supported by the subjacent mineral strata. Those 
strata may of course be removed by the owner of 
them so that a sufficient support for the surface is 
left; but if the surface subsides and is injured by the 
removal of these strata, although on the supposition 
that the surface and the minerals belong to the same 
owner, the operation may not have been conducted 
negligently nor contrary to the custom of the country, 
the owner of the surface may maintain an action 
against the owner of the minerals for the damages 
sustained by the subsidence.” 

In the case of Jones v. Wagner, 16 P. F. Smith, 434, 
Chief Justice Thompson after referring to the fore- 
going and a number of other cases, concludes thus: 
“These citations prove two things, viz., that the 
owner of a mineral estate, if the law be not controlled 
by the conveyance, owes a servitude to the superin- 
cumbent estate of sufficient support; consequently the 
failure to do so is negligence and may so be declared 
upon.”’ 

All that was decided in these cases was re-affirmed 
in Coleman v. Chadwick, 30 P. F. Smith, 81, in which 
the right of actual support was asserted in the surface 
owner in most emphatic language: ‘‘Support is part 
and parcel of the reserved estate; it is of common 
right and hence must pass, if at all, by express grant, 
and is not to be defeated by mere implication arising 
from language that does not import such an effect.’’ 
Gordon, J., page 87. Thus, wherever the right of the 
surface owner is described it is referred toas a “ right 
to support,” ‘‘ sufficient support,’’ “‘ proper support,” 
“absolute support,’ but never as “ordinary” or 
‘*probable”’ or ‘‘apparent support.” In truth the 
right would have but little if any value, if it existed 
only in this qualified and limited sense. If it isto 
depend absolutely upon the mere question whether 
the mine owner has exerted ordinary and reasonable 
precautions to preserve it, it follows that where such 
precautions have been observed it has no existence in 
practical effect, since in such circumstances there 
could be no recovery for its destruction. No text- 
book and no decision has been referred to our atten- 
tion as advocating such a doctrine. Scranton v. 
Phillips, 13 Nor. 15, cited by the plaintiffs in error, 
decided only that the implied right of support to the 
surface might be conveyed away by the express words 
of agrant, and was distinguished from the previous 
cases on that very ground. Of course we do not mean 





110 


THE ALBANY LAW JOURNAL. 











support shall be superior to the consequences of con- 
vulsions of nature, such .as earthquakes and such 
violent disturbances as may be classified as being the 
act of God. Nothing of that kind is claimed to have 
transpired in the present case—the record brings 
before us only the question whether the owner of the 
surface is entitled to such support merely as would 
ordinarily sustain the surface of the land. We are of 
opinion that the learned court below ruled correctly 
on this subject, and therefore 
The judgment is affirmed. 


a 


CONNECTING CARRIERS AND THEIR LIA- 
BILITY. 


SUPREME COURT OF THE UNITED STATES, 
JANUARY 8, 1883. 


MICHIGAN CENTRAL RAILROAD Co. v. MYRICK. 

The general doctrine as to transportation by connecting lines 
of carriers is this: That each carrier confining itself to its 
common law liability is only bound in the absence of a 
special contract to safely carry over its own route and 
safely to deliver to the next connecting carrier. 

Any carrier may agree that over the whole route its liability 
shall extend, but in the absence of a special agreement to 
that effect such liability will not attach,‘and the agreement 
will not be inferred from doubtful expressions or loose 
language, but only from clear and satisfactory evidence. 


N error to the Circuit Court of the United States for 

the Northern District of Illinois. 

This is an action for breach of two alleged contracts 
of the Michigan Central Railroad Company witb the 
plaintiff, Paris Myrick, each to carry for him two hun- 
dred and two head of cattle from Chicago to Philadel- 
phia, and there deliver them to his order. It arises 
out of these facts: Myrick was in 1877 engaged, at 
Chicago, in the business of buying cattle, sometimes on 
his own account and sometimes for others,and forward- 
ing them by railway to Philadelphia. The company is 
a corporation created by the State of Michigan, and 
its line extends from Chicago to Detroit, where it con- 
nects with the Great Western Railroad, which by its 
connections leads to Philadelphia. 

In November, 1877, Myrick purchased two lots of 
cattle, each consisting of two hundred and two head, 
and shipped them over the road of the company. One 
of the purchases and shipments was made on the 7th 
and the other on the 14th of the month. It will suffice 
to give the particulars of tne first of these transactions, 
as they were identical in all respects, except in the 
amount of the draft negotiated and the weight of the 
cattle. 

On the shipment of the cattle Myrick took from the 
company a receipt, as follows: 

*“* MICHIGAN CENTRAL RAILROAD COMPANY, 
“ CHICAGO STATION, Nov. 7, 1877. 

“Received from Paris Myrick, in apparent good 
order, consigned order Paris Myrick (notify J. and W. 
Blaker, Philadelphia, Pa.) : 

Weight or 
Articles. measure 
Two hundred and two (202) cattle 240,000 


** Advance charges, $12.00. Marked and described as 
above (contents and value otherwise unknown) for 
transportation by the Michigan Central Railroad Com- 
pany to the warehouse at 

‘““Wmn. GEAGAN, Agent.” 

On the margin of the receipt was the following: 

“This company will not hold itself responsible for 
the accuracy of these weights as between buyer and 








seller, the approximate weight having been ascertained 
by track-scales, which is sufficiently accurate for 
freighting purposes, but may not be strictly correct as 
between buyer and seller. This receipt can be ex- 
changed for a through bill of lading. 

** Norice.—See rules of transportation on the back 
hereof. Use separate receipts for each consignment.” 

On the back of the receipt the rules were printed, 
one of which, the eleventh, was as follows: 

**Goods or property consigned to any place off the 
company’s line of road, or to any point or place beyond 
the termini, will be sent forward by a carrier or 
freightman, when there are such, in the usual manner, 
the company acting, for the purpose of delivery to 
such carrier, as the agent of the consignor or consignee, 
and not as carrier. The company wil] not be liable or 
responsible for any loss, damage, or injury to the 
property after the same shall have been sent from any 
warehouse or station of the company.”’ 

On the day this receipt was obtained, Myrick drew 
and delivered to the Commercial National Bank, at 
Chicago, a draft, of which the following is a copy: 

** $12,287.57.) **Cutcaao, Nov. 7, 1877. 

‘* Pay to the order of Geo. L. Otis, cashier, $12,287.57, 
value received, and charge the same to account of 

Paris MYRICK. 

“To J. anp W. BLAKER, Newtown, Pa.”’ 

As security for its payment Myrick indorsed the re- 
ceipt obtained from the railroad company and delivered 
it, with the draft, to the bank, which thereupon gave 
him the money for it. 

The cattle were carried on the road of the Michigan 
Central to Detroit, and thence over the road of the 
Great Western Railroad Company to Buffalo, and 
thence over the roads of other companies to Philadel- 
phia, the last of which was the road of the North Penn- 
sylvania Railroad Company. They arrived in Phila- 
delphia in about four days after their shipment, where, 
according to the uniform custom in the course of busi- 
ness of the railroad company, they were turned over 
to the Drove-Yard company, which was formed for 
the purpose of receiving cattie arriving there, taking 
care of them, and delivering them to their owners or 
consignees. This company notified the Blakers of the 
arrival of the cattle, and delivered them to those parties 
without the production of the carrier’s receipt trans- 
ferred by Myrick to the Commercial National Bank. 
The Blakers paid the expense of the transportation, 
took possession of the cattle, sold them, and appro- 
priated the proceeds. The lot shipped on the 14th of 
November were delivered in like manner to the Blakers 
by the Drove-Yard Company without the production 
of the carrier’s receipt, given to the bank, and were in 
like manner disposed of. Soonafterward the Blakers 
failed, and the two drafts on them, one made upon the 
shipment of November 7, and the other on the ship- 
ment of November 14, were not paid. Hence the 
present action for the value of the cattle thus lost to 
the bank, Myrick suing for its use. 

It appeared on the trial that Myrick had made pre- 
vious shipments of cattle from Chicago to Philadelphia 
and taken similar receipts from the Michigan Central 
Railroad Company; that the cattle shipped had al- 
ways been delivered by the Pennsylvania Company, 
at Philadelphia, to the Drove-Yard Company there, 
and by that company delivered to the Blakers without 
the production of the carrier’s receipt or any bill of 
lading; that the Blakers were dealers in cattle and had 
particular pens in the yards assigned to them; that 
the cattle of the shipments of November 7 and No- 
vember 14 were, on their arrival, placed by the 
superintendent of the drove-yards in those pens, and 
were sold by the Blakers on the following day, and 
that the carrier’s receipt was not called for either by 
the railroad or the stock-yard company. It also 
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appeared on the trial that Myrick bought the cattle for 
the Blakers, and that a person employed by them 
uccompanied the cattle from Chicago until their de- 
livery at the drove-yard at Philadelphia; that the 
through rate from Chicago to Philadelphia on the cattle 
was fifty-eight cents per hundred; that notice of this 
rate was posted in the station of the defendant com- 
pany at Chigago, and that it was not the custom of the 
railroad company at Philadelphia to look to the con- 
signee for freight, but to collect it from the Drove- 
Yard Company. 

The court was requested to give to the jury various 
instructions, one of which, though presented under 
many forms, amounts substantially to this, that as the 
road of the Michigan Central Railroad Company 
terminates at Detroit, the company was not bound, in 
the absence of special contract, to transport the cattle 
beyond such termination, and that the receipt of 
freight for a point beyond and an agreement for a 
through fare did not of themselves establish such a 
contract. 

The court refused to give this instruction, or any 
embodying the principle which it expresses. On the 
contrary, it instructed the jury that the receipt, 
termed bill of lading, under the circumstances in which 
it was made, was a through contract whereby the de- 
fendant agreed to transport the cattle named in it from 
Chicago to Philadelphia, and there deliver them to the 
order of Paris Myrick, and to notify the Blakers of 
their arrival; that this was the undertaking on the 
part of the defendant company with the plaintiff My- 
rick, and with any assignee or holder of the contract. 
The facts attending the transaction not being disputed, 
there could be only one result from this instruction— 
arecovery by the plaintiff. From the judgment entered 
thereon the case is brought to this court for review. 

Fietp, J. (after stating the case).—The principal 
question presented by the instruction requested by the 
defendant has been elaborately considered and ad- 
judged by this court. It is only necessary therefore 
to state the conclusion reached. 

A railroad company is a carrier of goods for the 
public, and as such is bound to carry safely whatever 
goods are intrusted to it for transportation, within the 
course of its business, to the end of its route, and there 
deposit them in a suitable place for their owners or 
consignees. Ifthe road of the company connects with 
other roads, and goods are received for transportation 
beyond the termination of its own line, there is super 
added to its duty as acommon carrier that of a for- 
warder by the connecting line, that is, to deliver 
safely the goods to such line—the next carrier on the 
route beyond. This forwarding duty arises from the 
obligation implied in taking the goods for the point 
beyond its own line. The common law imposes no 
greater duty than this. If more is expected from the 
company receiving the shipment, there must be a 
special agreement for it. This is the doctrine of this 
court, although a different rule of liability is adopted 
in England and in some of the States. As was said 
in Railroad Co. v. Manufacturing Co., “it is unfortu- 
nate for the interests of commerce that there is any 
diversity of opinion on such a subject, especially in 
this country, but the rule that holds the carrier only 
liable to the extent of his own route, and for the safe 
storage and delivery to the next carrier, is in itself so 
just and reasonable that we do not hesitate to give it 
our sanction.” 16 Wall. 324. 

This doctrine was approved in the subsequent case 
of Pratt v. Railroad Co., 22 Wall. 123, although the 
contract there was to carry through the whole route. 
Such a contract may, of course, be made with any one 
of different connecting lines. There is no objection in 
law to a contract of the kind, with its attendant lia- 


bilities. See also Insurance Co. v. Railroad Co., 104 
U.S. 157. 

The general doctrine then as to the transportation 
by connecting iines, approved by this court, and also 
by a majority of the State courts, amounts to this, 
that each road, confining itself to its common-law lia- 
bility, is only bound, in the absence of a special con- 
tract, to safely carry over its own route and safely to 
deliver to the next connecting carrier, but that any 
one of the companies may agree that over the whole 
route its liability shall extend. In the absence of a 
special agreement to that effect, such liability will not 
attach, and the agreement will not be inferred from 
doubtful expressions or loose language, but only from 
clear and satisfactory evidence. Although a railroad 
company is not acommon carrier of live animals in 
the same sense that it is a carrier of goods, its re- 
sponsibilities being in many respects different,yet when 
it undertakes generally to carry such freight it as- 
sumes, under similar conditions, the same obligations, 
so far as the route is concerned over which the freight 
is to be carried. 

In the present case the court below held that by its 
receipt, construed in the light of the circumstances 
under which it was given, the Michigan Central Rail- 
road Company assumed the responsibility of transport- 
ing the cattle over the whole route from Chicago to 
Philadelphia. It did not submit the receipt with 
evidence of the attendant circumstances to the jury 
to determine whether such a through contract was 
made. It ruled that the receipt itself constituted such 
acontract. In this respect it erred. The receipt does 
not, on its face, import any bargain to carry the freight 
through. It does not say that the freight is to be 
transported to Philadelphia or that it was received for 
transportation there. It only says that it is consigned 
to the order of Paris Myrick, and that the Blakers at 
Philadelphia are to be notified. And after the de- 
scription of the property, it adds: ‘Marked and de- 
scribed as above (contents and value otherwise un- 
known) for transportation by the Michigan Central 
Railroad Company to the warehouse at ————,” 
leaving the place blank. This blank may have been 
intended for the insertion of some place on the road of 
the company, or at its termination. It cannot be as- 
sumed by the court, in the absence of evidence on the 
point, that it was intended for the place of the final 
destination of the cattle. On the margin of the receipt 
is the following: ‘* Notice—See rules of transporta- 
tion on the back hereof’’ And among the rules is one 
declaring that goods consigned to any place off the 
company’s line, or beyond it, would be sent forward 
by a carrier or freightman, when there are such, in the 
usual manner, the company acting for that purpose as 
the agent of the consignor or consignee and not as 
carrier; and that the company would not be responsi- 
ble for any Joss, damage, or injury to the property 
after the same shall have been sent from its warehouse 
or station. Though this rule, brought to the knowl- 
edge of the shipper, might not limit the liability im- 
posed by a specific through contract, yet it would tend 
to rebut any inference of such a contract from the re- 
ceipt of goods marked fora place beyond the road of 
the company. 

The doctrine invoked by the plaintiff's counsel 
against the limitation by contract of the common law 
responsibility of carriers has no application. There 
is, as already stated, no common-law responsibility 
devolving upon any carrier to transport goods over 
other than its own lines, and the laws of Illinois 
restricting the right to limit such responsibility’do not 
therefore touch the case. Nor was the common-law 
liability of the defendant corporation enlarged by the 
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tion was posted in the defendant’s station-house at 
Chicago. Such notices are usually found in stations on 
lines which connect with other lines, and they furnish 
important information to shippers,who naturally desire 
to know what thecharges are for through freight as well 
as for those over a single line. It would be unfortunate if 
this information could not be given by a public notice 
in the station of a company without subjecting that 
company, if freight is taken by it, to responsibility for 
the manner in which it is carried on intermediate and 
connecting lines to the end of the route. 

Nor was the liability of the company affected by the 
fact that the notice on the margin of the receipt stated 
that the ticket given might be‘‘exchanged for a through 
bill of lading.’’ It would seem to indicate that the 
receipt was not deemed of itself to constitute a through 
contract. The through bill of lading may also have 
contained a limitation as to the extent of the route 
over which the company would undertake to carry the 
cattle. Besides, if weight is to be given to this notice 
as characterizing the contract made, it must be taken 
with the rule to which it also calls attention, that the 
company assumed responsibility only for transporta- 
tion over its own line. 

It follows from the views expressed that the court 
below erred in its charge that the ticket or bill of lad- 
ing was a through contract, whereby the defendant 
company agreed to transfer the cattle to Philadelphia, 
and safely deliver them there to the order of Myrick. 

Our attention has been called to some decisions of the 
Supreme Court of Illinois, which would seem to hold 
that a railroad company which receives goods to carry, 
marked for a particular destination, though beyond 
its own line, is prima facie bound to carry them to that 
place and deliver them there; and that an agreement 
to that effect is implied by the reception of goods thus 
marked. Illinois Central Railroad Co. v. Frankenberg, 
54 I11., 88; Iltinois Central Railroad Co. v. Johnson, 34 
id., 389.) 

Assuming that such is the purport of the decisions, 
they are not binding upon us. What constitutes a 
contract of carriage is not a question of local law, upon 
which the decision of a State court must control. It 
is a matter of general law, upon which this court will 
exercise its own judgment. Chicago City v. Robbins, 
2 Black. 429; Railroad Co. v. National Bank, 102 U. 
S., 14, and Hough v. Railway Co., 100 id. 213. 

If the doctrine of the Supreme Court of Illinois, as 
to what constitutes a contract of carriage over connect- 
ing lines of roads, is sound, it ought to govern, not 
only in Illinois, but in other States; and yet the tribu- 
nals of other States, and a majority of them, hold the 
reverse of the Illinois court, and coincide with the 
views of this court. Such is the case in Massachusetts. 

Vutting v. Railroad Co., 1 Gray, 502; Burroughs v. 
Railroad Co., 100 Mass. 26. If we are to follow on this 
subject the ruling of the State courts, we should be 
obliged to give a different interpretation to the same 
act—the reception of goods marked for a place beyond 
the road of the company—in different States, holding 
it to imply one thing in Illinois and another in Massa- 
chusetts. 

The judgment must be reversed, and the case re- 
manded for a new trial; and it is so ordered. 


NEW YORK COURT OF APPEALS AB- 
STRACT. 

BANKING — CHECK PAID WITH FORGED INDORSE- 
MENT — MISTAKE— LIMIT OF LIABILITY —DUTY OF 
DRAWEE BANK — CUSTOM.— On the 9th of November, 
1874, the firm K. & Co. were depositors with the 
plaintiff bank, and on that day made their check upon 





it payable to the order ofI. and W. for $19,000. Onthe , 
next day it was presented, and then purporting to be 
indorsed by the payees was paid by plaintiff to the 
defendant bankand charged tothe drawer’s account. 
On the 23d of March, 1876, K. & C., notified plaintiff 
that the indorsement was forged, and commenced suit 
forthe moneys withheld from them on account of 
said check, and obtained judgment therefor with 
costs. Notice of this suit was at its commencement 
given to defendant, and after payment of the judg- 
ment plaintiff demanded re-payment of the amount 
so paid, and offered to return the check to defendant, 
and being refused plaintiff brought this action. Issue 
was taken by answer on the question of forgery, and 
it was also set up that the check was received by de- 
fendant from one B., its depositor in the regular 
course of business for collection, and after collection 
credited to him, and so became subject to his check; 
that his account continued and was good for an 
amount exceeding the check, during the greater por- 
tion of the time from its date up to and including 
March, 1876; that it was retained by plaintiff until 
December 3, 1874, when it returned it to K. & Co.; 
that no steps were in the meantime taken by plaintiff 
to ascertain the genuineness of the indorsement, nor 
by K. & Co., until March 23, 1876; that defendant’s 
depositor B. became insolvent, and by reason of the 
omission of the plaintiff and K. & Co. to discover the 
forgery and notify the defendant, its position had 
been altered to its injury. At the trial the forgery 
was conceded, but evidence tending to show the 
other facts set up by defendant was given. The court 
denied defendant’s request to go to the jury, and 
directed a verdict for plaintiff for $27,553, (upon 
which judgment was entered), made up, first, of the 
amount of the judgment recovered by K. & Co. 
against plaintiff, second, of plaintiff's expenses in de- 
fending that action, and third, of interest on the judg- 
ment. Held, that plaintiff was entitled to recover the 
money paid by it to defendant upon the check and 
interest, but not for the expenses and costs in defend- 
ing the suit against it by K.& Co. Plaintiff having been 
induced to part with its money without consideration, 
defendant who received it was bound to make resti- 
tution, unless plaintiff by some act or omission of its 
own had lost the right to demand or sue for it. White 
v. Continental Bank, 64 N. Y. 316. It was not plain- 
tiff's duty to examine and ascertain the genuineness 
of the payee’s indorsement before paying the check, 
and it was not, in default of doing so, as against de- 
fendant, estopped from denying its genuineness. 
Canal Bank v. Bank of Albany, 1 Hill. 287; Whitney 
v. National Bank of Potsdam, 45 N. Y. 303; Holt v. 
Ross, 54 id. 472; Union Nat. Bank of Troy v. Sixth 
Nat. Bank of New York, 43 id. 452; Graves v. Amer- 
ican Exchange Bank, 17 id. 205. The verdict should 
have been only for the money received by defendant 
and simple interest. Plaintiff paid the check at its 
own risk and without authority, and could have no 
defense to the action against it. Halt v. Fuller, 5 B. 
& C. 750; Morgan v. Bank of New York, 11 N. Y. 404. 
There was no privity between K. & Co. and defendant. 
The cases Elwood v. Diefendorf, 5 Barb. 398; Thomp- 
son v. Taylor, 72 N. Y. 32; Delaware Bank v. Jarvis, 
20 id. 226, are not analogous. It was the business of 
plaintiff as between itself and its depositors to see to 
it that their money should not be expended except as 
they directed (Weisser v. Denison, 10 N. Y. 68; 
Welsh v. German American Bank, 73 id. 424), and 
having failed to do so it cannot charge the expense of 
an action caused by such default upon a third party. 
Held, also, that it could not be shown that by usage 
among banks in the city of New York, where both 
parties were located, it was the duty of the plaintiff to 
examine and satisfy itself as to the genuineness of the 





Fee Os ROO @ ss Fie 


+" @ 


THE ALBANY LAW JOURNAL. 113 




















signature of the payee of the check and return the 
same immediately if not good. Evidence of a local 
usage in contradiction of the law-merchant of any 
general principle of law, cannot be received. See 
Rankin v. American Ins. Co.,1 Hall. 619; Faith v. 
Barker, 2 Johns. 327; Brown v. Jackson, 2 Wash. C. 
C. 24; Barnard v. Kellogg, 10 Wall. 882; Thon:pson v. 
Ashton, 14 Johns. 317; Woodruff v. Merchants Bank, 
2% Wend. 673; Security Bank y. National Bank of 
Republic, 67 N. Y. 458; Fuller v. Robinson, 86 id. 306. 
Judgment reversed unless reduction stipulated. Corn 
Exchange Bank v. Nassaw Bank. Opinion by Dan- 
forth, J. 

(Decided Jan. 16, 1883.] 


EVIDENCE — CONTENTS OF DESTROYED WRITING— 
QUESTION FOR COURT—APPEAL.—Where a witness who 
testified that he had destroyed a letter was requested 
to state the substance of such letter, and the testimony 
was excluded upon an objection by the opposing 
counsel, held, that assuming that the answer would 
have been pertinent to the issue, it was for the court 
to determine in the first instance whether the evi- 
dence established that the letter was destroyed, and 
also that its destruction was not to produce a wrong 
or injury to the opposite party or to create an excuse 
for its non-production. Jackson v. Freer, 16 Johns. 
198; Stepens Dig. Ev. art. 72. This is so whether the 
paper was destroyed by a party (Riggs v. Taylor, 9 
Wheat. 483; Steele v. Lord, 70 N. Y. 280; Blade v. 
Noland, 12 Wend. 173); or a witness (Livingston v. 
Rogers, 2 John. Cas. 488), and the sufficiency of the ex- 
planation presents a question of fact for the trial judge, 
which this court cannot review. Steele v. Lord, 70 N. 
Y. 280. Judgment affirmed. Mason v. Libbey. Opin- 
on by Danforth, J. 

[Decided Dec. 15, 1882]. 


PRACTICE—AMENDMENT OF NOTICE OF APPEAL— 
LIMIT OF DISCRETION OF COURT.—The provisions of 
section 724 of the Code of Civil Procedure, which au- 
thorize the court ‘‘ to supply an omission in any pro- 
ceeding ’”’ or to ** permit an amendment thereof to con- 
form to the provision of this act,’? do not embrace an 
amendment to the notice of appeal so as to make it 
effective in allowing an appeal which has not actually 
been taken. Such an amendment does not rest inthe 
discretion of the court, but it is of a vital character 
which strikes at the very foundation of the proceeding. 
Accordingly held, that an order which authorized an 
amendment of a notice of appeal by adding the words, 
“and from the judgment entered against the. plaintiff 
in this action,’ the effect of which'amendment was to 
allow an appeal from the judgment as well as from the 
order denying a new trial which was originally taken 
by the notice of appeal, was an amendment not au- 
thorized. The cases Mott v. Mott, 5 Lans. 516; 
affirmed in this court, and Bouton v. Bouton, 40 How. 
216and 42 id. 11 distinguished. Order reversed and 
motion denied. Lavalle vy. Skelly. Opinion per Curi- 
am. 


(Decided Dec. 15, 1882]. 


TRADE-MARK--INJUNCTION--WHAT WILL AUTHORIZE 
—EVIDENCE—DECLARATIONS BY CLERK IN ABSENCE OF 
PRINCIPAL.—In an action to obtain an injunction re- 
straining defendant from infringing plaintiff's trade- 
mark upon an article of soap, the complaint charged 
that defendant during five years preceding the com- 
mencement of the action, wrongfully offered for sale 
and then offered for sale in the City of New York and 
elsewhere, an article in imitation of plaintiff's articles, 
put up in similar packages, etc., calculated to deceive, 
ete., and that plaintiff sustained damage thereby. 
These allegations defendant denied, and set up that 





plaintiff was not within the protection of the act of 
Congress concerning trade-marks, etc. On the trial, 
plaintiff proved a single sale of the spurious article at 
defendant’s store by the defendant’s clerk in charge 
thereof on the 19th of July, 1878. The sale was made 
to a detective in plaintiff's employ. The detective 
testified that the clerk represented the article to be 
genuine and that he could give witness any complement 
of it he wanted. This testimony was objected to on 
the ground that defendant was not present at the time 
it referred to, but the objection was overruled. Wit- 
ness testified that he then purchased the package and 
marked it for identification, that he was familiar with 
the genuine article, that the package was not the genu- 
ine, and had a false label in imitation of plaintiff's 
genuine label. This action was commenced October 5, 
1878, and it was found that defendant did not have on 
hand at that time for sale or otherwise any of the 
imitation soap or labels. Defendant testified ‘hat his 
dealings in the article were very trifling, and he denied 
knowledge that the article sold by him was not genu- 
ine. It was proved however that the difference in 
price between the genuine article and the imitation 
was very great, but the defendant, although he recol- 
lected purchasing the soap from various parties, failed 
to recollect any of the prices paid. No damages were 
asked for and the court awarded a perpetual injunc- 
tion and costs. Held, (1) that the declarations of the 
clerk were competent; (2) that the evidence was suffi- 
cient to authorize the injunction and (3) that the costs 
were in the discretion of the court and in considera- 
tion of the defense were warranted. Judgment affirmed. 
Low v. Hart. Opinion by Rapallo, J. 

(Decided Dec. 12, 1882). 
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UNITED STATES SUPREME COURT 
ABSTRACT. 

ConTRACT — UNITED STATES MAY MAKE WITHOUT 
AUTHORITY OF OR VARYING FROM sTATUTE.— The 
authorities show that the United States can, without 
the authority of any statute, make a valid contract, 
and that when the form of a contract is prescribed by 
the statute a departure from its directions will not 
render the contract invalid. Accordingly where a 
statute required that a bond given as security for the 
payment for stamps furnished on credit should be 
made payable to the treasurer of the United States, 
held, that a bond in which the United States was 
made the obligee, and conditioned that payment 
should be made to the treasurer, was a valid and bind-- 
ing obligation. See United States v. Tingey, 5 Pet. 115; 
United States v. Bradley, 10 id. 543; United States v. 
Hodson, id. 39%. Judgment of U. 8. Cir. Ct. Cali- 
fornia affirmed. Jessup v. United States. Opinion by 
Woods, J. 

[Decided Nov. 6, 1882.] 


PRACTICE—AT TRIAL—SPECIAL VERDICT WHEN 
INSUFFICIENT.— The court propounded to the jury 
certain questions covering only a part of the material 
issues of fact. The questions with the answers thereto 
were returned as a special verdict. There was no 
general verdict nor was there a bill of exceptions 
showing the evidence adduced. The judgment recited 
that it was rendered against the defendants ‘ upon 
the special verdict of the jury, and facts conceded or 
not disputed upon the trial.’’ Held, as the facts set 
out in the special verdict were insufficient to sustain 
the judgment, and as without a waiver of trial by 
jury — against which every reasonable presumption 
should be indulged —it was the constitutional right 
of the defendants to have the jury pass upon all the 
material facts in issue, the judgment must be re- 
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versed and a new trial had. See Patterson v. United 
States, 2 Wh. 225; Barnes v. Williams, 11 Wheat. 415. 
Judgment of U. 8. Cir. Ct. E. D. Wisconsin reversed. 
Hodges v. Easton. Opinion by Harlan, J. 

[Decided Dec. 4, 1882.] 


TITLE— TO CHATTEL UNDER PROCESS OF CONSTRUC- 
TION IN MANUFACTURER — RULE AS TO SHIP —STEVENS 
BATTERY — UNITED STATES NEVER HAD TITLE TO.— 
Under a contract for supplying labor and materials 
aud making a chattel, no property passes to the vendee 
till the chattel is completed and delivered or ready to 
be delivered. This isa general rule of law. It must 
prevail in all cases, unless a contrary intent is ex- 
pressed or clearly implied from the terms of the con- 
tract. The courts of this country have not adopted 
any arbitrary rule of construction as controlling such 
agreements, but consider the question of intent, open 
in every case to be determined upon the terms of the 
contract, and the circumstances attending the trans- 
action. This case involved the title to what is gener- 
ally known as the Stevens Battery, the right to which 
was in controversy between the heirs at law of Robert 
L. Stevens, deceased, the representatives of Edwin A. 
Stevens, deceased and the State of New Jersey. 
Robert L. Stevens,a sanguine inventor, had convinced 
himself that his unique design of a naval structure 
was practicable and of great value, and that if adopted 
it would prove to be of immense public utility. He 
succeeded also in persuading the government to make 
the experiment, and give him the opportunity of 
realizing his theories. But it was understood to be 
merely an experiment, and evidently by the Navy 
Department, naturally conservative and inclined to 
adhere with some tenacity to its own traditions, re- 
garded at best as of very doubtful success. The 
steamer when built was to constitute a part of the 
naval establishment of the United States. By act of 
Congress of April 14, 1842, the Secretary of the Navy 
was authorized to make a contract for this structure, 
and in pursuance of this act he made sucha contract 
wherein he agreed for the advance of moneys there- 
under for materials to be used in the construction of 
such structure. These materials were to be received 
and receipted for on account of the Navy Department 
by a government agent in Steven’s establishment and 
marked *“ U. S.,”’ and were to belong to the United 
States. Models of the work used in its construction 
were to be paid for by the United States and be its 
property. Payment of the balance of the price was to 
be made in case of successful completion, and it was 
provided that as security for the faithful performance 
of the contract on his part, Stevens should execute a 
mortgage to the United States upon the land, docks, 
wharves, etc., where the vessel was being constructed, 
ete. The mortgage was executed and moneys paid by 
the government on the contract. Stevens spent in 
addition large sums of his own money in constructing 
the structure. Upto 1856 the government had paid 
$500,000 on this account and Stevens $113,000. An ap- 
propriation was made by Congress in 1856 “for Stevens, 
war steamer;’”’ but no part was paid. In 1856 Robert 
L. Stevens died, and his brother, as residuary legatee, 
took possession of the structure, and spent of his own 
money $89,000 thereon. In June, 1862, Congress au- 
thorized a further expenditure in completing the 
structure of $783,000, in the discretion of the Secretary 
of the Navy; but that official, in the exercise of his 
discretion, refused to make any further expenditure, 
By joint resolution of July 17, 1862, Congress released 
the right and title of the United States tothe Stevens 
Battery to the heirsat law of Robert L. Stevens. 
Edwin A. Stevens died in 1868, and by his will, con- 
ceiving himself to be the owner of the unfinished 
vessel, of which he had been in possession since the 





death of his brother, and claiming as his residuary 
legatee, he directed his executors to complete it on 
his general plan, at acost not exceeding one million of 
dollars, and then to offer it to the State ef New Jersey 
asapresent. The executors, after having expended 
$919,915.49 upon the vessel, found that they could not 
finish it for the amount of money to which they were 
limited, and discontinued the work. In the mean- 
time the State of New Jersey had accepted the bequest, 
and the consent of Congress thereto was given in a 
resolution, approved July 1, 1870. Held, that the 
United States at the time of the joint resolution of 
July 17, 1862, had no title to the structure named; but 
that the property in it had continued in Robert L. 
Stevens until his death, and passed by his will to 
Edwin A. Stevens, as residuary legatee. It follows 
that it did not pass to the heirs at law of Robert L. 
Stevens by virtue of the joint resolution. In support 
of the proposition that by the building contract the 
title to the unfinished ship vested as the work pro- 
gressed in the United States, counsel for plaintiffs 
relied upon the rule of construction announced by 
Lord Tenterden in Woods v. Russell, 5 B. & Ald. 942, 
and followed by the English cases of Clarke v. Spence, 
4 Ad. & El. 448; Carruthers v. Paine, 5 Bing. 270; 
Laidler v. Burlinson, 2 Mees. & Wels. 602; Wood v. 
Bell, 5 El. & BI. 355, affirmed in the Exchequer Cham- 
ber, 6 id. 355; McBain v. Wallace, 6 App. Cas. 586; and 
the American cases of Moody v. Brown, 34 Me. 107; 
Butterworth v. McKinley, 11 Humph. 209; Sanford v. 
Wiggins Ferry Co., 27 Ind. 522; Scudder v. Calais 
Steamboat Co., 1 Cliff. 370. This conclusion was 
assented to in the present case by the chancellor of 
New Jersey, before whom the case was tried, who 
proceeded to a final decree however against the plaint- 
iffs, on the ground that the title of the United States 
passed by the resolution of July 17, 1862, not to the 
heirs at law of Robert L. Stevens for their own benefit, 
but to or for the benefit of Edwin A. Stevens, the 
residuary legatee. The Court of Errors and Appeals 
took a different view, and decided that the title of the 
ship never vested in the United States as owner, fol- 
lowing its own previous decision in Elliott v. Edwards, 
6 Vroom, 265; S. C., 7 id. 449; the New York case of 
Andrews v. Durant, 11 N. Y. 35, and supported by the 
decision in Williams v. Jackman, 16 Gray. 514. The 
rule first introduced in Woods v. Russell, supra, as 
interpreted by the English courts, according to Clark 
v. Spence, supra, is ‘‘ founded on the notion that pro- 
vision for the payment, regulated by particular stages 
of the work, is made in the contract with a view to 
give the purchaser the security of certain portions of 
the work for the money he is to pay, and is equivalent 
to au express provision that on payment of the first 
installment the general property in so much of the 
vessel as is then constructed shall vest in the pur- 
chaser.’’ This dictwm from Woods v. Russell, accord- 
ing to Benjamin on Sales, 246, 2d, ed., was deliber- 
ately adopted asa rule of construction by which, in 
similar ship-building contracts, the parties are held to 
have, by implication, evinced an intention that the 
property shall pass notwithstanding the general rule 
to the contrary, and adds: ‘The law thus established 
has remained unshaken to the present time.’’ Never- 
theless, in Wood v. Bell, supra, Lord Campbell, C. J., 
said: ‘*‘ When a man contracts with another to make 
any article for him fora given price, the general rule 
is, in the absence of all circumstances from which a 
contrary conclusion may be inferred, that no property 
passes in the chattel until it be completed and ready 
for delivery; on the other hand, where a bargain is 
made for the purchase of an existing ascertained chat- 
tel, the general rule, in the same absence of opposing 
circumstances, is that the property passes imme- 
diately to the vendee; that is, thatthere is at oncea 





THE ALBANY LAW JOURNAL. 


115 











complete bargain and sale. But these general rules 
are both and equally founded on the presumed inten- 
tion of the parties. If in the first there are attendant 
circumstances from which the intention may be in- 
ferred that the property shall passin the incomplete 
and growing chattel as the manufacture of it proceeds, 
or even in ascertained materials from which it is to 
be carried to perfection, that intention will be effect- 
uated; and equally in the latter, if it appear that the 
parties intended to postpone the transfer of the 
property till the payment of the price or the perform- 
ance of any other condition, such intention will be 
upheld in the courts of law.’’ ‘This principle,’’ he 
added, ‘* we believe to be well settled; and referring 
to the cases of Woods v. Russel, Clark v. Spence, 
Laidler v. Burlinson, and others, cited in argument, he 
remarked that “previous decisions therefore are 
mainly useful as serving to guide our judgment in 
estimating the weight of circumstances as evidence of 
intention;” and concluded by saying: ‘Still it must 
be remembered after all, that what we have to deter- 
mine is a question of fact, namely, what upon a care- 
ful consideration of all the circumstances we believe 
to have been the contract into which the parties have 
entered.”’ It is perhaps worthy of remark, that this 
passage from the judgment of Lord Campbell has 
been incorporated into the text of Abbott on Merchant 
Ships and Seamen, 4, by the editors of that treatise. 
Decree of New Jersey Court of Errors and Appeals 
affirmed. Clarkson v. Stevens. Opinion by Mat- 
thews, J. 

[Decided Nov. 27, 1882.] 


———————— 


IOWA SUPREME COURT ABSTRACT. 


AGENCY — RIGHT OF CONSIGNEE MAKING ADVANCES 
TO CONTROL SALE.— The rule is, where advances are 
made upon goods consigned for sale by the consignee 
or commission merchant, that aconsignor cannot direct 
a sale at his pleasure. In such acase the consignee, 
in the absence of an agreement, has the right to sell at 
such time as he sees proper to the extent of and in 
payment of his advances. Brown v. McGrann, 14 Pet. 
479; Weed v. Adams, 37 Conn. 378; Howland v. Davis, 
40 Mich. 546; Feild v. Farrington, 10 Wall. 141. But- 
terfield v. Stephens. Opinion by Seevers, C. J. 
[Decided Oct. 20, 1882.] 


CoMMON LAW — HOW FAR ADOPTED IN THIS COUN- 
TRY.— The principles of the common law have been 
adopted in this country only so far as applicable to the 
habits and condition of our society, and in harmony 
with the genius, spirit, and objects of our institutions, 
Boger v. Sweet, 3 Scam. 121; Van Ness v. Pacard, 2 
Pet. 137; Going v. Emery, 16 Pick. 107; Lindsley v. 
Coates. 1 Ham. 243; Com. v. Knowlton, 2 Mass. 534; 
Wagner v. Bissell, 3 Iowa, 396. Pierson v. Lane. 
Opinion by Day, J. 

(Decided Dec. 6, 1882.] 


EVIDENCE — IN ACTION FOR NEGLIGENCE, OF PRE- 
VIOUS ACCIDENT TO ANOTHER PARTY.— In an action 
against a railway company for injury to a horse from 
a defect in a highway crossing, held, that evidence that 
a horse belonging to.another person had been injured 
in like manner as plaintiff's horse,at the same crossing, 
six months before the injury to plaintiff's horse oc- 
curred, was inadmissible. In Collins v. Inhab. of 
Dorchester, 6 Cush. 396, the plaintiff was injured by 
driving against a post in a highway. He sought to 
prove that another person had met with precisely the 
same kind of an accident before, at the same place and 
from the same cause. In determining the question the 
court said: ‘* The testimony of Sprague that he, before 





the injury complained of by the plaintiff, received a 
similar injury at or near the same place, without any 
negligence on his part, was not competent for the pur- 
pose of proving that the road was defective at the time 
and in the place of the plaintiff's injury. It was 
testimony concerning collateral facts which furnish 
no legal presumption as to the principal facts in dispute 
and which defendants were not bound to be prepared 
to meet. 2 Stark. Ev. 381; 1 Greenl. Ev., § 52.’’ Parker 
v. Portland Publishing Co., 69 Me. 173, was an action 
to recover damages for negligence in not properly 
lighting a passage-way. Evidence was received tending 
to show at different times the condition of the hall- 
way and entrance to the rooms of the building as to 
light,— whether more or less, or none,— and of what 
had happened to other men at other times, and of their 
fortunate escape from peril. The court, Appleton, J., 
said: ‘* These facts were all collateral to the main issue, 
and should have been excluded ;”’ citing 1 Greeul. Ev., 
§52. It was further said: “If evidence of this char- 
acter is receivable, contradictory proofs would be 
admissible, and there would be as many collateral 
issues as there were collateral facts and witnesses 
testifying to them.’’ It was held that allowing such 
evidence to be introduced was against the entire weight 
of judicial authority; citing Hubbard v. Railroad, 39 
Me. 506; Aldrich v. Pelham, 1 Gray, 510; Kidder v. 
Dunstable, 11 Gray, 342; and other cases. In Blain v. 
Pelham, 118 Mass. 420, an action for a personal injury 
caused by a defect in a highway, it was held that what 
happened at the same place a year before was rightly 
rejected. Hudson v. Chicago & Northwestern Railway 
Co. Opinion by Rothrock, J. 

[Decided Oct. 20, 1882.] 


STATUTORY CONSTRUCTION — RULE OF— COURTS MAY 
ENLARGE, RESTRICT OR QUALIFY MEANING OF WORDS. 
— It is frequently the duty of courts to restrain or 
qualify, or enlarge the ordinary meaning of words, in 
order to carry into effect the intention of the statute 
(Bengett v. Bengett, 1 Ohio, 207), and effects and con- 
sequences of a construction are to be considered; and 
where from a literal interpretation an effect would 
follow contrary to the whole intent and spirit of the 
statute, the intent, and not the literal meaning, must 
be regarded (Ryegate v. Wordsboro, 30 Vt. 746); and 
where a statute will operate unjustly, or absurd con- 
sequences will follow if the literal meaning is taken, 
the intention as gathered from the whole will prevail 
(Ex parte Ellis, 11 Cal. 222; Ingraham vy. Speed, 30 
Miss. 410; Burch v. Newbury, 10 N. Y. 374); and if 
following the literal meaning will lead to absurd con- 
sequences, the literal meaning will be controlled. 
State v. Clark, 5 Dutch, 96; Taylor v. Taylor, 10 Minn. 
107 [Gil. 81]; Donnell v. State, 2 Ind. 658; City of 
Jeffersonville v. Weems, 5 id. 547; Benton v. Mayor, 
28 id. 248; Johnson v. Ballou, 28 Mich. 3879; Henz v. 
Tilson, 17 Vt. 479. Whatever may be advanced against 
the propriety of this manner of construction, yet in 
order to prevent a failure of justice and avoid absurd- 
ities, courts have always been compelled to adopt it, 
and perhaps always will be under the necessity of doing 
so. The earliest, as well as the most striking, illustra- 
tion of the necessity of this mode of construction, is 
that referred to by Blackstone, in which it was held, 
although not until after long debate, that the Bolognian 
law, which enacted that ‘‘ whoever drew blood in the 
streets should be punished with the utmost severity,’ 
did not extend to a surgeon who opened the vein of a 
person that fell down in the street with a fit. The 
same author furnishes another striking illustration in 
a case put by Cicero, in which it was determined that 
a law providing that the shipand lading should belong 
to those who stayed in the ship in a storm, did not 
apply to a sick passenger who by reason of his disease 
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was unable to get out and escape. See 1 Bl. Com. 60. 
Dilger v. Palmer. Opinion by Day, J. 
[Decided Dec. 7, 1882.] 


————_»—__——_ 


GEORGIA SUPREME COURT ABSTRACT. 

ATTORNEY — COMPENSATION FROM FUND BROUGHT 
INTO CoURT.— While it may be just and proper that 
the services of an attorney, who by his skill has suc- 
ceeded in bringing a fund into court, should be paid 
for by those who reap advantage therefrom, yet in the 
absence of proof of such skill and diligence, we know 
of norule by which such compensation can be allowed, 
where money is realized simply from levy and sale, to 
the prejudice of liens older than that which he repre- 
sents. Baxter v. Bates. Opinion by Speer, J. 
(Decided Dec. 5, 1882.] 


CONTRACT — ILLEGAL CONSIDERATION.— Where one 
sold another a horse in 1863, to be used in the Con- 
federate army, taking a note for the same; and after 
the war was over the parties met, one bringing .the 
horse and the other the note, and the then value of the 
horse was determined by selected arbitrators, the old 
note taken up anda new note taken; there was no 
illegality of consideration in said new note, and a 
verdict against its maker is sustained. Murphey v. 
Weems. Opinion by Jackson, C. J. 

(Decided Dec. 5, 1882. 


DEED — ABSOLUTE, AS SECURITY, PASSES TITLE.— 
An absolute deed, though made as a security for a 
debt, passes title, and a judgment subsequently ren- 
dered against the grantor has no lien upon the land 
that can be enforced by levy and sale, until the title 
be re-vested by redemption in the grantor. The 
debtor himself may redeem or his creditors may, but 
until redemption the legal title is out of the debtor. 
While the court holds that at law a creditor cannot 
subject the equity of redemption of his debtor to 
property, the legal title to which such debtor has 
parted with, it does not intend saying that in another 
forum he would necessarily be remediless. Graves vy. 
Williams. Opinion by Speer, J. 

[Decided Sept. 19, 1882.] 


EXECUTION — PURCHASE OF LAND SOLD UNDER, BY 
VENDOR OF JUDGMENT DEBTOR.— Where one is in 
possession of land under a contract for its purchase, 
and buys it in for a small sum at a sheriff's sale under 
an execution against his vendor, he will not thereby 
be releaved from payment of money he has agreed to 
pay said vendor, but he may have a deduction for 
amount paid by him at said sheriff's sale and neces- 
sary expenses. English v. English. Opinion by 
Speer, J. 

[Decided Nov. 7, 1882.] 


LICENSE — RIGHTS OF LICENSEE MAKING EXPENSIVE 
IMPROVEMENTS — CORPORATION — ESTOPPEL — PUR- 
CHASER FOR VALUE.— (1) Where a grantor owning the 
fee in lands gives by parol a license to another to 
erect a part of a mill dam on grantor’s land and over- 
flow apart of that land, in the view of benefiting his 
own estate, and the licensee, at large expense, exe- 
cutes the contract, builds the dam and a mill, useless 
without it, thereby benefiting grantor’s estate, equity 
will prevent the grantor from revoking and annulling 
such license at will and without remuneration. That 
the owner of the feeis arailroad corporation cannot 
change the rule. The assignee of such parol license 
for value stands in the shoes of such licensee, espec- 
ially where the existence of such license was inquired 
about by him when he purchased and confirmed by 
the same agents of the corporation who created it. (2) 





The superintendent of a railroad and the chief manag- 
ing officer of its road-bed and way, who was also a 
director, was competent to give such parol license and 
bind the company. Especially is the company bound 
where such officer stood by and permitted the erection 
of said dam and mill at great expense. Corporations 
can act only by agents. Where a mill and dam 
erected partly on the land of a railroad company, in 
plain sight of its track, are allowed to be built and 
remain for years without complaint, it will be pre- 
sumed that the directors and agents of the company 
who travel over the road knew of the same, and the 
company will be estopped. (8) That storm and flood 
destroyed the original dam, leaving the mill erected 
on the faith of said license, did not destroy said 
license. Equity will not presume the abandonment 
of a license or franchise where its enjoyment is inter- 
rupted by providential cause, without laches or fault 
in the licensee. (4) A licensee who has expended 
money on the faith of his license is like a purchaser 
for value. Southwestern Railroad Co. v. Mitchell. 
Opinion by Jackson, C. J. 

(Decided Dec. 12, 1882.] 


MUNICIPAL CORPORATION — POWER AND DUTY OF, 
AS TO PUBLIC WORKS—-DEDICATION. (1) Without 
special statutory authority, by which it is made the 
duty of a municipal corporation to erect, or after 
erecting, to maintain dykes, walls or levees to prevent 
the waters of a natural stream within the corporate 
limits from overflowing its banks, and damaging a 
citizen's property, no recovery can be had against the 
corporation causing or permitting the destruction of 
such works, substantially erected by it on its commons 
or the corporate domain, though they may have stood 
for many years and been trusted to by adjacent land 
holders, both in making their original purchases and 
in making improvements. A duty to erect and main- 
tain works to protect a bridge belonging to the cor- 
poration does not raise an obligation to keep such 
works on foot for other purposes, such as preventing 
damage to citizens by overflow. (2) The use of cor- 
porate property for a particular purpose by the cor- 
poration is not per se a dedication of the property for 
such a purpose forever. The intent to dedicate must 
be alleged and proved. Collins v. Mayor of Macon. 
Opinion by Speer, J. 

(Decided Oct. 31, 1882.] 


—____¢_ 


KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1882.* 


CHATTEL MORTGAGE — FRAUDULENT OVER STATE- 
MENT OF AMOUNT DUE AVOIDS IN TOTO. —Where a 
chattel mortgage was executed, purporting to secure 
the amount of $7,920 of indebtedness, and there was in 
fact only the sum of $3,000 of such amount bona fide 
indebtedness, and the remainder of the amount was 
fraudulent, held, that the mortgage was void in toto, 
and that it cannot be sustained even to the extent of 
the actual debt covered by the mortgage. See Horton 
v. Williams, 21 Minn. 187; Russell v. Winne, 37 N. Y. 
591; Rich v. Levy, 16 Md. 74; Robinson v. Holt, 39 N. 
H. 557; Young v. Pate, 4 Yerg. 164; Butts v. Percock, 
23 Wis. 359; Kayser v. Heavenrich, 5 Kas. 324; Smiths 
v. Hardy, 36 Wis. 422; Henderson v. Henderson, 55 
Mo. 555; Tompkins v. Wheeler, 16 Pet. 118. Wallach 
v. Wylie. Opinion by Valentine, J. 

GARNISHMENT — REACHES ONLY DEBTS OWING AT 
TIME.—Garnishment proceedings reach only to those 
debts, which whether due or not, are owing by the 





* Appearing in 28 Kansas Reports. 
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garnishment to the debtor at the time of the service of 
the garnishment process; und where after the service 
of such process new and independent contracts are 
entered into between the garnishee and the debtor, 
out of which arise liabilities from the former to the 
latter, such liabilities, although fixed before the answer 
day, are not within the scope of or affected by the 
priorgarnishment process. Board of Education v. Sco- 
ville, 13 Kans. 32; Marten v. Gale, 2 Disney, 86; Nash v. 
Gale, 2 Min. 310; Davenport v. Swan, 9 Humph. 186; 
Cose Thrash. Mach. Co. v. Miracle, 14 Cent. L. J. 278. 
Phelps v. Atchison, Topeka & Santa Fe Railroad Co. 
Opinion by Brewer, J. 

PARLIAMENTARY LAW—POWER OF OFFICIAL BODY 
TO ADJOURN—BUSINESS AT ADJOURNED MEETING.— 
Under the statutes of Kansas an executive council is 
created, consisting of six members,to wit, the governor, 
secretary of State, auditor, treasurer, attorney-gen- 
eral, and superintendent of public instruction. This 
council is required to meet in regular session on the 
last Wednesday of each month; and at its regular 
meeting in March of each year it is required to desig- 
nate some newspaper printed and published at Topeka 
as the official State paper; and such paper so desig- 
nated becomes ‘* the official State paper for and during 
one year from the first day of April next ensuing,”’ 
and it continues to be such official State paper until 
its successor shall in like manner be designated. Four 
members of the council constitute a quorum for the 
transaction of business, but no question can be decided 
except by the concurrence of at least four members. 
At the regular meeting of the executive council in 
March, 1881, the Daily Commonwealth was designated 
as the official State paper for the ensuing year, and it 
became such and it continued to be such during that 
year. At the regular meeting of the executive council 
in March, 1882, four members only were present; and 
without transacting any business, the counciladjourned 
until April 5, 1882, at which time the council met, and 
designated the Daily Capital as the official State paper 
for the ensuing year. TJleld, that the designation was 
legal; that in the obsence of statutory or constitu- 
tional provisions limiting or restricting the right of 
adjournment, every body of men, whether public or 
private, has the right to adjourn from day to day, or 
from time to time, and for any number of days at any 
time, as it thinks proper and expedient, and the 
validity of its adjournments cannot be inquired into 
by any other tribunal; and such body of men may 
transact any business at the adjourned meeting which 
it could have transacted at the regular meeting; and 
further held, that the executive council, at its regular 
meeting in March, 1882, had the right to adjourn from 
day to day, if it had so chosen, or to adjourn to the 5th 
of April, 1882, as it did, and that at its meeting on 
April 5, 1882, it had the power to do any business that 
it could have done at its meeting in March; and that 
its designation of the Daily Capital as the official State 
paper for the ensuing year was valid, and the Daily 
Capital became the official State paper on April 5, 1882, 
for the term commencing on the first day of April, 
1882, and ending in one year thereafter. See Warner 
v. Mower, 11 Vt. 385; Revel v. State, 26 Ga. 275; Smith 
v. State, 4 Neb. 277. Commonwealth Co. v. Brown. 
Opinion by Valentine, J. 


——__~>____ 


RECENT ENGLISH DECISIONS. 
ACTION — EXHAUSTION OF CAUSE BY ONE PROCEED- 
ING.—A tenant brought an action in the county 
court against his landlord, alleging a fraudulent mis- 
representation by the defendantas to the state of the 





drainage of the farm, the subject of the tenancy, and 
obtained damages. Subsequently the tenant brought 
a further action in the high court for damages suffered 
since the judgment in the County Court. Held, that 
the cause of action was exhausted by the first proceed- 
ings. Chan. Div. Nov. 14, 1881. Clarke v. Yorke. 
Opinion by Pearson, J. (47 L. T. Rep. N. S. 381.) 


CONFLICT OF LAW—PARTIES IN INTEREST IN 
MARINE INSURANCE — LIEN AND SET-OFF.— The 
plaintiffs were merchants in Havana, and the de- 
fendants were merchantsin London. The plaintiffs 
employd D. and Co. (shipping agents, bankers, and 
importers in Havana) to ship goods for them to the 
defendants for sale on the plaintiffs’ account. The 
defendants had extensive dealings with D. and Co., 
but did not know the plaintiffs. The goods were sent 
in D. and Co.’s name, and the defendants accounted 
for them to D. and Co., who accounted to the plaint- 
iffs. The defendants also acted as bankers and 
factors for D. and Co., and made them advances 
which D. and Co. agreed to cover with cash, bills, or 
goods, one account only being kept with D. and Co., 
though advances were sometimes made on specific 
consignments. In July, 1880, the plaintiff's arranged 
with D. and Co. to forward for sale to the defendants 
a cargo of tobacco. D. and Co. chartered a ship in 
their own names, and put the tobacco on board. The 
bills of lading were made out in D. and Co.’s uame. 
The defendants were to insure the cargo on the 19th 
of July. The plaintiffs by letter approved the charter- 
ing, stated that the shipment was to be made to the 
defendants, and directed D. and Co. to effect pro- 
visional insurances. Telegrams were sent on the 28th 
of July and the 3d of August by D. and Co. to the 
defendants to insure the cargo. This was effected at 
first by slips in the usual way, the policy not being 
signed till the 18th of September, when the insurance 
was effected for 11,0001. in the name of the defendants 
for the benefit of all parties interested. The ship 
sailed on the 4th of August and was lost on the 18th 
of August. Theloss was not known to the defend- 
ants till five or six days afterward, and was not 
known to D. and Co. or the plaintiffs till a day or 
two later. D. and Co. failed a day or two before the 
policy was effected; and before the underwriters had 
paid the defendants the insurance money they had 
notice that the plaintiffs claimed the money. The de- 
fendants received the 11,0001. from the underwriters, 
and claimed to retain the whole, on the ground that 
D. and Co. were indebted to them upona general ac~- 
count to a larger amount. The plaintiffs also claimed 
the whole after adeduction of the premiums paid by 
the defendants, and of the amount, if any, which D. 
and Co. might have set off against the plaintiffs. Held, 
that the contract between D. and Co. and the defend- 
ants was governed by English and not by Spanish law; 
that D. and Co., although authorized to receive the 
proceeds of the goods from the defendants in the 
event of a sale, had no authority to, and did not, deal 
with the goods as their own; that before the policy 
was effected the defendants knew that a third party 
was interested, for whom D. and Co. were acting; 
that the plaintiffs, as undisclosed principals, were en- 
titled to sue the defendants for the insurance money, 
and that the fact that the plaintiffs were foreigners 
carrying on business abroad made no difference. Held, 
also, that the defendants were not entitled to a lien or 
set-off in respect of money due to them on their gen- 
eral account with D. and Co., inasmuch as they knew 
that D. and Co. had a principal, but that a deduction 
must be made of the amount which D. and Co. might 
have deducted from the amount payable by them to 
the plaintiffs. Authorities referred to and commented 
upon: Fishv. Kempton, 7 C. B. 687; Semenza v. 
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Brinsley, 12 L. T. Rep. N. 8S. 265; Ex parte Dixon, 35 
id. 644; Lanyon v. Blanchard, 2 Camp. 597; and Maanss 
v. Henderson, 1 East, 385; Thompson v. Davenport, 9 
B. & C. 78; Irvine v. Watson, 42 L. T. Rep. N. S. 800; 
Armstrong v. Stokes, 26 id. 872; Elbenger Act. Ges. 
v. Claye, 28 id. 405; New Zealand Land Co. v. Watson, 
44 id. 675; Hatton v. Bullock, 30 id. 648; MacFarlane 
v. Norris, 6 id. 492; Meyer v. Dresser, 10 id. 612; George 
v. Claggett, 2Sm. Lead. Cas. 118. Ct. of Appeal, July 
7, 1882. Hermano v. Mildred. Opinion by Lindley, J. 
(47 L. T. Rep. N. S. 318.) 


ELECTION — WHEN MUST BE MADE BETWEEN 
DEBTORS.— Where there isa choice of debtors, and a 
liability is sought to be created by estoppel, and the 
remedy over against the person who ought to pay is 
likely to be imperilled by delay, the rule that an elec- 
tion should be made within a reasonable time ought to 
be strictly applied. And while the indication of in- 
tention to elect must be clear and unequivocal, an act 
of a creditor (who has the right of election) by which 
he materially affects the position of his co-creditors of 
one of his debtors, is such clear and unequivocal act of 
election to proceed against that particular debtor. Q. 
B. Div., Nov. 11, 1882. Fell v. Parkin. Opinion by 
Mathew, J. (47 L. T. Rep. N. 8. 350.) 


WILL — CONTRADICTORY HEADING OF INSTRUMENT. 
— Where something to suggest adoubt as to whether 
an instrument is intended to be testamentary appears 
upon the face of it, extrinsic evidence as to the circum- 
stances of its execution is admissible, but the burden 
of proof is not thereby thrown upon the person pro- 
pounding the instrument. A holograph writing was 
found among the papers of a deceased person ina 
locked desk. It was signed by him, and made a full 
and careful disposition of the whole of his property in 
such a form as to be a valid will according to the law 
of Scotland. It was headed, ‘* Notes of intending set- 
tlement,’’ and dated. The deceased lived for several 
years after the date of this writing, and did uot ex- 
ecute any other testamentary disposition. Held 
(affirming the judgment of the court below), that in 
the absence of any evidence that it was only intended 
asa memorandum fora future will, the heading did 
not prevent the writing from taking effect as a will. 
Authorities referred to: Castle v. Torre, 2 Moo. P. 
C. 133; Monroe v. Coutts, 1 Dow. 487; Bone v. Spear, 
1 Phill. 345; Matthews v. Warner, 4 Ves. Jr. 186 and 5 
id. 23; Hattatt v. Hattatt, 4 Hagg. Eccl. Cas. 211; Bar- 
wick v. Mullings, 2id. 225; H. of Lds., June 15, 1882. 
Whyte v. Pollock. Opinions by Lord Ch. Selborne 
and Lord O’Hagan. (47 L. T. Rep. N. S. 356.) 


SIR SAMUEL MARTIN. 

HEN a judge retires from the bench, his person- 
ality, as a rule, begins quickly to fade in the 

eyes of the legal profession. There are exceptions to 
this rule; and judges of strongly marked individuality 
and long service on the bench impress themselves on 
the memory in a manner not quickly erased. Sir 
Samuel Martin was one of those. He was twenty- 
three years one of the now expiring race of barons of 
the Exchequer; and he possessed a character which 
would have been prominent in any station of life, and 
which, from his having so little of the conventional 
judge about him, made him a very marked figure on 
the bench. A large framed, carelessly dressed man, 
speaking plain common sense in homely language, and 
with a brogue which he would have thought it affecta- 
tion to conceal, he appeared before the world, whether 
at the bar or on the bench, just as he was. He had no 
pretension to the arts of advocacy at the bar, and he 





was a man of little learning; but the secret of bis suc- 
cess, both as judge and advocate, was such as to make 
him a genius in his way. He had a marvellous instinct 
for what was the right thing to bedone. This, added 
to his plain directness of speech aud manner, little 
like the usual circumlocution of lawyers, was the 
cause of his success in commercial cases on the North- 
ern Circuit, and of the value placed on his opinion 
when on the bench. Baron Martin may have been 
wrong in the way in which he did things; but he was 
seldom wrong in the result. One of the numerous 
stories told of him well illustrates this part of his 
character. At the Guildford Assizes, an action came 
before him in which the plaintiff sued a railway com- 
pany for damages caused by a mobon a crowded plat- 
for pushing him against thetrain. The learned baron, 
whose conscience sometimes pricked him in that he 
visited the racecourse perhaps a little oftener thana 
judge should, explained to the jury that the same 
thing happened to him every year at the Victoria 
Station on his way to the Derby, and added: “I 
never think of bringing an action, gentlemen ; it serves 
me right, as I have no business there.’’ The nonsuit 
which he thereupon directed was set aside by the 
Court in Banc without any difficulty; but when the 
case came on for trial a second time, Mr. Justice Brett 
presiding, the jury found forthe defendants — so that 
the learned baron was right in the long ruu. A deeper 
prescience seems to have dictated his manner of 
treating a railway company which pleaded to an action 
for the loss of cattle that ‘‘ they were carried at own- 
er’s risk for less freight.’’ ‘*‘You had the man’s 
money,”’ he would say, ‘and you killed his beasts; 
why don’t you pay him for them like honest men?”’ 
This was, at the time, bad law, if sound morality; 
and it was not until December 19 last that the Court 
of Appeal decided, in Brown v. The Manchester, Shef- 
field and Lincolnshire Railway Company, 17 Law 
Journal Notes of Cases, 139 (December 23, 1882), that 
the offer of an alternative rate did not, per se, make 
the condition to exempt from liability reasonable. 
Baron Martin’s breadth of view verged sometimes 
on the grotesque when carried into the small details 
of practice. He not infrequently sat at judge’s cham- 
bers, avd on one occasion he was asked to make an 
order for interrogatories, which in those days was 
necessary. ‘*‘ How many are there?’ asked the baron, 
without looking at them. ‘‘ Twenty,’’ was the reply. 
“T shan’t make an order for a man to answer twenty 
interrogatories,’’ rejoined the judge, ‘‘ You may ask 
him half adozen, and take which you please.” In 
more important matters his insight into equity often 
led him right when others went astray. In Smyth v. 
North, 41 Law J. Rep. Exch. 103, Barons Martin and 
Pigott, notwithstanding the dissent of Baron Bram- 
well. held the view, which is now considered orthodox, 
that the word ‘“‘surrender ”’ in regard to the disclaimer 
of leases under the Bankruptcy Act, has a sense of its 
own and not the legal sense. Baron Martin, sound 
though his decisions usually were, did not leave his 
mark on the reports, for the reason that his type of 
mind was not of the analytical order. He could hit 
the mark himself; but he could not show others by 
what process of reasoning he did it. He rather 
despised displays of intellect and of learning. Neither 
was he ashamed of a want ofliterary culture. On one 
occasion, ina real property case, a very learned coun- 
sel referred to the laws of Howel Dha. ‘I don’t 
believe there was such a man,” said the baron. The 
story goes that on another occasion, on Circuit, his 
brother judge was detained in court beyond the dinner 
hour. Baron Martin found aShakespeare which the 
other judge had left on the table, and took it up as he 
might the latest novel. His learned brother, coming 
in, exclaimed: ‘*Why, Martin, 1 had no idea you 
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were a student of Shakespeare!” ‘ Well, no,” replied 
the baron; ‘*I never read him before, but I have been 
reading him for the last twenty minutes, and from 
what I have seen of him, { think him a very overrated 
man ’—an expression of opinion which, if we do not 
mistake, has been attributed to others. So, again, at 
Winchester Assizes, he dined with the warden of 
Winchester. After the judge had gone the warden 
remarked to the guests left behind: ‘What an 
agreeable man Baron Martin is, but fora judge how 
ignoraut! why, he had never heard of William of 
Wykeham!” ‘Tradition however records that at 
that very moment the judge was having his revenge. 
On entering his carriage he said to his marshal? “I 
like that warden; but for an educated man, he was 
about the most ignorant man I ever met. He did not 
know where Danebury was, and had never heard of 
John Day’s training stables.”’ 

Rumor indeed always has asserted —and in spite 
of the positive assurances of a contemporary, will con- 
tinue to assert — that Mr. Martin was part owner, with 
the late Mr. Henry Hill, of some racehorses; that he 
consulted that gentleman as to the advisability of ac- 
cepting a judgeship; and that the acceptance of the 
office involved the painful necessity of parting with 
them. It is matter of undoubted history that the 
baron made a point of being present at Epsom on the 
Derby Day, and could be seen in the stand just over 
the weighing room in conversation with Admiral 
Rous, Mr. George Payne, Prince (then Count) Bat- 
thyany, and other turf celebrities, and at another 
moment in the inclosure earnestly contemplating the 
winner side by side with Mr. Hill, Mr. Gully, Mr. 
Padwick, and John Day. It is also well known that 
after his retirement from the bench, he was elected an 
honorary member of the Jockey Club—an honor which 
he much prized. Whether or not Baron Martin ever 
had a proprietary interest on the turf, his mind was 
always very full of horses, dogs, and other animals, to 
all of which he was devoted. If an illustration came 
from him in banc, it was tolerably sure to begin: 
“Suppose I bought a horse.’’ When he went the 
Oxford Circuit he was taken to the Malvern Hills 
with a view to the scenery. He was asked his opinion 
of the hills; whereupon, digging his heel into the turf 
in a scientific manner, be replied: ‘* Well, they would 
make a capital racecourse, if they were levelled.” 
The only known attempt made to bribe the learned 
judge proceeded from a prisoner who must have had 
an inkling of his tastes. He was convicted, and on 
being called upon before sentence, he said: ‘‘I hope 
your lordship will not be hard upon me; and perhaps 
your lordship would accept a beautiful game-cock I 
have at home.’”’ The judge put his hand before his 
mouth to hide his laughter; and then passed a sen- 
tence which was not severe,adding :‘‘Mind,my man,you 
must not send me that game-cock.’’ He once, ata 
judges’ dinner to the bar on Circuit, called across the 
table to his colleague: ‘Brother Willes, are pigs 
within the Wounding Act? Are they ‘cattle?’’’ Mr. 
Justice Willes stroked his chin, and said: ‘TI think, 
brother, there is a passage in Justinian which seems to 
point in that direction.’’ Kindness to animals Baron 
Martin shared with many other occupants of the 
bench. 

If these stories are not more than enough, there is 
one which suggests the key to Sir Samuel Martin’s 
whole character. He asked a young lawyer how he 
progressed in his law, and was told that its complica- 
tions were puzzling. ‘* Nonsense!’’ said Baron Mar- 
tin; ‘bring your common sense to bear on it, man; 
that’s what I always do; and I generally find I am 
right." His ready wit sometimes extricated him in 
an unexpected way from the mazes of subtlety which 
were sometimes thrown round questions at the bar. 





Thus he was sitting in banco, with Baron Bramwell 
by his side, in the littke room up many stairs, known 
as the second Vice-Chancellor’s Court at Westminster, 
now happily among the courts abandoned, while a 
long-winded counsel was “ distinguishing” the case 
before them from a decision of the House of Lords. 
After painfully enduring the operation for some time, 
the baron said: ‘‘ You are very much mistaken, if 
you think that my brother Bramwell and I, sitting in 
this cock-loft, are going to overrule the House of 
Lords.’’ His sentences on malefactors, like his judg- 
ments, were short: “ You are a bad old man, and 
you'll just take ten years’ penal servitude,’’ was quite 
enough for the confirmed sinner convicted for the 
tenth time of felony. Ina prolix age his brevity was 
refreshing; andif his mode of cutting knots instead 
of untying them prevented his elucidating the law, it 
at least tended to the despatch of business. In his 
total absence of affectation, sometimes approaching a 
want of dignity, he was free from another of the 
smaller vices of the day. On asummer Circuit, when 
the weather was very hot, Baron Martin not only 
took off his wig and robes, but finding the cushion of 
his chair too warm, ordered something cooler to put 
on it, and sat on asoap-box. In his combination of 
tenderness and robustness, and in other ways, he was 
not unlike Dr. Johnson, but without the learning and 
rhetorical power of his great namesake. He inspired 
all who knew him with affection; and although nota 
great lawyer, he must be reckoned an admirable 
judge.—London Law Journal. 
> 


NEW BOOKS AND NEW EDITIONS. 


Woop on LIMITATION OF ACTIONS. 

A Treatise on the Limitation of Actions at law and equity. 
With an appendix containing the English and American 
Statutes of Limitations. By H. G. Wood. Boston: Soule 
& Bugbee. 1883, Pp. Lxi, 913. 

\ R. WOOD is well known to the profession by his 

i excellent works on Nuisance, Master and Servant, 

and Fire Insurance. His present topic is of great 

practical importance, and has received no very recent 
treatment, although radical changes have been made 
in the statutes during the last twenty years. This 
work has therefore a good reason for its being. We have 
examined it sufficiently to be enabled to say that the 
division and arrangement are excellent, the treatment 
is generally clear and accurate, and the scope is exhaus- 
tive. In one particular this work seems to us superior to 
some of the author's other works, namely, in that the 
notes do not smother the text. Now that such a work 
is at hand it is difficult to see how the practitioner can 
dispense with it. An idea of the author's industry 
and thoroughness may be gathered from the fact that 
the table of cases covers 50 pages of double columns. 

The appendix of statutes covers above 230 pages. Many 

publishers would have made two volumes of this,but the 

type,although fine,is sufficiently legible, and the press- 
work and paper are unimpeachable—a beautiful ex- 
ample of the typography of the famous University 

Press of Cambridge. 

CAMERON ON DOWER. 

A Treatise on the Law of Dower, by Malcolm Graeme Cameron, 
Toronto: 1882. Pp. xxx. 636. 

This is a compact and well arranged, and seems to 
be an intelligent work. It probably will not supplant 
Scribner in our market, for the very reason which the 
author advances as one of the “‘ grave defects’ of that 
work, namely, ‘‘ the very considerable extent to which 
it is occupied with the conflicting decisiona of the 
courts belonging severally to the various States of 
the Union.”” The present work however contains 
references to many ‘‘American” decisions. The 
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author ‘“‘ makes no pretense to originality,’’ he says, 
and frankly confesses that from Park and Scribner 
**he has culled to a very considerable extent the mat- 
ter to be found in his own work.’’ The volume is 
very well printed. 


McCaALi on REAL PROPERTY. 

The Law of Real Property, with an appendix of Forms of 
Conveyancing adapted tothe law of the State of New 
York, and to States having similarlaws. By Henry 8S. Mc- 
Call. Albany, N. Y.. Wm. Gould & Son. 1883. Pp. xix, 
482. 

The author, well known as the learned lecturer on 
this topic in the Albany Law School, has here furnished 
a remarkably concise and intelligible monograph, di- 
vested of pedantic and burdensome learning, and 
adapted tothe imperative demands of the busy con- 
veyancer. We also deem it especially valuable as a 
text-book for the elementary student. Mr. McCall 
has had the intelligence and the industry necessary to 
make his book short, and it will answer a useful pur- 
pose by the side of the voluminous works of Washburn 
and others. 


——_-—o 


COURT OF APPEALS DECISIONS. 


: following decisions were handed down, Tues- 

day, Feb. 6, 1883. 

Judgment affirmed with costs—Foxr v. Smith; 
Mahony v. Cityof Buffalo; Willis v. Smyth; Semel v. 
New York, New ITaven and Hartford Railroad Com- 
pany; McGuire v. Spence ; Kohler v. Adler ; Murray v. 
The Troy and West Troy Bridge Company.— Order 
affirmed with costs — Ramsdem v. Ramsden. Judg- 
ment of General Term and decree of the surrogate 
vacating the decree of Surrogate Suffern, November 
10, 1879, reversed, with costs to be paid by the respond- 
ent personally — In re will of John Hancock.—— Order 
granting new trial affirmed and judgment absolute 
ordered against the defendant for the plaintiff, 
damages and _ costs — Bradley — v. Mirick.— 
Reargument ordered— Wadsworth v. Lyon, Coleman v. 
Burr. Judgment reversed and judgment rendered 
on the demurrer for the defendants, without costs— 
Farnsworth, receiver, v. Wood, Same v. Dewey; Same v. 
Wilson.——Judgment reversed and new trial granted, 
costs to abide the event—Miller v. Miller. Motion 
to put cause on preferred calendar. Denied, without 
costs—Dissosway v. Hayward.—— Motion to put cause 
on preferred calendar. Granted, without costs— 
Berttes v. Nunan.—-Motion to dismiss appeal. Granted, 
with costs—Talmage v. Whiton. Motion to amend 
order. Order to give leave to appellant to dismiss his 
appeal upon the payment of costs of appeal and of the 
motion—Smith v. Cooper, sheriff, etc.——Motion to dis- 
miss appeal. Denied, without costs—Jn re will of 
O' Neill. 

NOTES. 

HE Criminal Law Magazine for January chas the 

following leading articles; Comparative Criminal 
Jurisprudence, by Francis Wharton; Jury Trial, by 
John D. Brandon. The latter advocates a verdict of 
less than twelve. Never in felonies, say we. The C. 
L. M., under the head of *‘ Humors of Criminal Law,” 
says: ‘‘ When a thief steals five cents he don’t think 
half the dime that some day perhaps old nickel get 
him.” This shows very bad proof-reading! or a very 
reprehensible attempt at a joke.——The trial of the 
famous Belt libel suit, just ended in London, involved, 
according to a statement of the judge, the production 
of 62 exhibits, 129 busts and drawings, 143 witnesses 
and depositions, 1,517 pages of closely written notes, 





614 days of counsel’s speeches, 32)¢ days of evidence, 
and 93 cases to treat upon—each one a cause in itself; 
the whole being nothing less than an investigation of 
ten years of the plaintiff's life. ——At the dinner of the 
Bostou Bar Association on Tuesday evening Dr. Oliver 
Wendell Holmes was introduced as the father who went 
in search of a captain, and finding him, presents to ag 
now hisson, the judge. Dr. Holmes, on rising, held up a 
sheet of paper and said : You see before you [referring to 
the paper] all that you have to fear or hope. For 35 years 
I have taught anatomy. I have often heard of the 
roots of the tongue, but I never found them. The 
danger of a tongue let loose you have had an oppor- 
tunity to know before, but the danger of a scrap of 
paper like this is so trivial that I hardly need to apolo- 
gise for it. (Laughter and loud applause.] He then read 
as follows: 


His Honor’s father yet remains 
His proud paternal posture firm in; 
But while his right he still maintains, 
To wield the household rod and reins, 
He bows before the filial ermine. 


What curious tales has life in store, 

With all its must-be's and its may-be’s! 
The sage of eighty years and more 
Once crept a nursling on the floor— 

Kings, conqu'rors, judges, all were babies. 


The fearless soldier who has faced 
The serried bayonet’s gleam appalling, 
For nothing save a pin misplaced 
The peaceful nursery has disgraced, 
With hours of unheroic bawling. 


The mighty monarch, whose renown 
Fills up the stately page historic, 
Has howled and wakened half the town, 
And finished off by gulping down 
His castor-oi] or paregoric. 


The justice, who in gown and cap, 
Condems a wretch to strangulation, 
Has thrashed his nurse and spilled his pap, 
And sprawled across his mother’s lap, 
For wholesome law's administration. 


Ah, life has many a reef to shun 
Before in port we drop our anchor, 
But when its course is nobly run, 
Look aft, for there the work was done. 
Life owes its headway to the spanker. 
* * 4 * 


What keeps the doctor's trade alive? 
Bad air, bad water ; more’s the pity! 

But lawyers walk where doctors drive, 

And starve in streets where surgeons thrive, 
Our Boston is so pure a city. 


What call for judge or court, indeed, 

When righteousness prevails so through it? 
Our virtuous car conductors need 
Only a card whereon they read 

“Do right: ’tis naughty not to do it!”’ 


The whirligig of time goes round, 
And changes all things but affection. 

One blessed comfort may be found 

In Heaven’s broad statute which has bound 
Each household to its head’s protection. 


If e’er aggrieved, attacked, accused, 
A sire may claim a son’s devotion 
To shield his innocence abused, 
As old Anchises freely used 
His offspring’s legs for locomotion. 


You smile. You did not come to weep, 
Nor I my weakness to be showing ; 
And these gay stanzas, slight and deep, 
Have served their simple use to keep 
A father’s eyes from overflowing. 
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CURRENT TOPICS. 


HAT matter of the abnormal increase of lawyers 
in recent times has given rise to alarm not only 

in New Jersey but in England. The London Times 
has a long article on the subject, and asks: ‘‘ What 
is to become of these successive crops of young law- 
yers, and how are they to live?” It seems from re- 
cent statistics that the whole bar of England just a 
century ago numbered less than 1800. To-day there 
are some 11,000 or 12,000. (That does not seem 
very large to us in this State, where, with 5,000,000 


of inhabitants, we have 8,000 or 9,000 lawyers.) | 


The population of England has trebled in a century, 
but the lawyers have increased three times as fast. 
The Times says: “Since 1800 a vast mass of legal 
reforms has been carried into effect. The law of 
real property, abstruse though it be, is simple as 
compared with its condition eighty years ago. In 
every branch of law, endeavors have been made to 
make us less of a lawyer-ridden people. One how- 
ever who looks at the length of the lists of those 
who are called to the bar, or who are admitted as 
solicitors, will have much difficulty in understand- 
ing that tiese efforts have been attended with much 
effect. * * * One result will probably be that 
in the struggle for existence, the maxim ‘To him 
that hath shall be given,’ will hold good in these 
days of competition, and that firms which are 
wealthy and powerful, which have capital and influ- 
ence, are likely to flourish still more. The pros- 
pects of those who have a moderate amount of busi- 
ness, and are content to move along in a quiet, 
humdrum fashion, are by no means so good. Such 
firms are in danger of being swallowed by the 
Tritons of the profession, or of being driven out of 
the field by vivacious minnows.” We do not see 
why the public should be so anxious about this mat- 
ter. There seems to be no similar anxiety about 
over-crowding in other walks of life. Nor can we 
understand this fear of being ‘‘ lawyer-ridden.” The 
public certainly are not bound to support lawyers 
against the public will, and those who cannot make 
a living must go to the wall and find other employ- 
ment. It seems to us that the editorial profession 
is over-crowded — we refer to the secular press — 
but we do not complain of being editor-ridden, al- 
though we frequently feel as if we would like to be 
rid of some of the editors. But all this sort of 
thing will probably regulate itself by the law of de- 
mand and supply. Meantime we do rot hear that 
there are more lawyers in the poor-houses than per- 
sons of any other occupation, and we cannot con- 
ceive any way of preventing people from becoming 
lawyers, unless we can contrive to kill all the law- 
yers at nurse. 


We have long believed and insisted that the true 
way to reform the jury trial is to enforce the jury 
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laws, and compel the better classes of citizens to 
perform jury duty, which they so much dislike and 
so habitually shirk. It is now said that certain em- 
ployees in the office of the commissioner of juries in 
the city of New York have been for years receiving 
large sums from citizens as bribes to enable them to 
escape from jury duty. It is very convenient for 
men to rail against the hardships and inequalities 
of taxation, when they themselves are exercising in- 
genuity and straining their consciences in evading 
taxes, and to lament the corruption of politics 
when so many good men persistently shun office; 
and so it is easy to cry out against the jury system 
and at the same time pay money and invent plausi- 
ble excuses to get off from jury duty. <A great 
laugh went the rounds of the press the other day 
because some coroner — probably as a joke—- sum- 
moned General Grant, Jay Gould, Roscoe Conkling, 
and others like them, ona jury. That coroner un- 
consciously did a very sensible thing. If such men 
could be persuaded or compelled to do jury duty 
we should have fewer ‘‘ insensible ’ or senseless ver- 
dicts, and there would be less excuse for attribut- 
ing faults to the system which are really only faults 
in the administration. 


We are strengthened in this opinion by some re- 
marks of Mr. Austin Abbott, in the Daily Register. 
He says: ‘‘ The animadversions of theorists against 
the jury system have no more efficient support than 
is afforded by the habitual disposition of intelligent 
citizens to evade their share of the duty. The 
corruption which has been going on in the matter is 
worse than any ordinary official extortion; for it has 
been not merely a corruption of officers, but the 
cause of degeneracy in the chief instrument of 
justice. The virtue of the jury system is dependent 
on the extent to which its functions are distributed 
through the community and the universality of the 
service. All classes of citizens ought to be thus 
brought in turn into the courts, and to sit there 
interested though impartial spectators of the manner 
in which judges, attorneys and officers conduct 
themselves and perform their duties. The bar cannot 
afford to lose the inspection which throughout the 
State is thus given to judicial proceedings; nor can 
the State itself afford to lose the effect of this con- 
stant presence, to say nothing of the service of the 
jurors in determining particular causes as they arise. 
The jury is the window through which the country 
looks in upon the courts; and every citizen not 
exempt by law should be compelled in turn to take 
his share of this double duty. Those who pay 
illegally to get off should be admonished in some 
effectual way that such evasion is a wrong to others 
upon whom double duty is thrown, a threat to the 
administration of justice itself, and a contempt of 
the court whose summons is thus met with bribery.” 


Senator Koch has introduced in our Senate a bill 
amending subdivision 5 of section 3251 of the Code 
of Civil Procedure, in relation to term fees in the 
Court of Appeals, by providing that a ‘‘ term,” as 
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therein mentioned, shall be deemed each calendar 
month during which the court shall sit to hear ap- 
peals upon the calendar. The senator is too modest ; 
why not call every week a ‘‘term.” There is just 
as much warrant for it. These term fees are under- 
stood to be allowed for doing something. When 
counsel puts his case on the calendar, that is the 
end of it, as a general thing, until he argues it. 
He seldom has even to watch it very closely, for the 
court announce their approach to it. [He knows it 
cannot be reached until about a year, and generally 
it is then reached. When counsel had to notice his 
cause three or four times a year, and put it on so 
many calendars for four years, as was formerly the 
case, these term fees were reasonable. There is no lon- 
ger any excuse for them, or atleast none for splitting 
the yearly term up into months, and calling each 
month aterm. Such legislation may well warrant 
people in talking about being “ lawyer-ridden.” 


Mr. Homer A, Nelson has introduced a bill amend- 
ing the Code of Civil Procedure by delegating the 
power to the judges of the Court of Appeals to 
supervise the publishing and making of contracts 
for the publishing of the reports of such courts. 
There would be no objection to such a bill if it did 
not warrant interference with or abrogation of exist- 
ing contracts. Itis to be hoped that partisanship 
is not strong enough to work that result under cover 
of such an innocent and laudable proposal. The 
bill as proposed authorizes the judges to desig- 
nate ‘ officers” of the court to let the contract. 
This of course means the reporter and clerk. It also 
authorizes the letting of the contract at a price not 
exceeding $3 a volume. The present price is $1a 
volume. No just fault has ever been or can be found 
with the execution of the present contract. That 
contract provides that it shall be deemed abrogated 
the moment any new law on the subject shall be 
enacted. This bill therefore isa transparent device, 
doubtless in the interest of the partisan reporter and 
his favorite publishers, and the partisan clerk, 
to abrogate the present contract at $1, and award 
it to another at $3. Of course the promoters 
of the bill presume that the judges will not 
interfere, but will turn the matter over to their 
‘* officers.” Perhaps the judges would innocently 
lend themselves to such a scheme, and then again 
perhaps they would think it their business to see 
that the people of the State should not be thus de- 
frauded, and that their “ officers,” kept in power 
through two years of republican majority in the 
court, should not be suffered to practice such an in- 
justice on the present publishers, to feather their 
own nests and those of their favorites. Let us see 
what a ‘‘reform” Legislature will do about it. 











NOTES OF CASES. 


N McLean v. Brush Electric Light Co., Hamilton 
Common Pleas, Ohio, 5 Cin. L. Bull. 65, it was 
held that the consent of the abutting property 
owner is necessary to the erection of poles on the 
street in front of his premises, although the fee of 
the street may be in the municipality in trust for 
public uses. The court said: “The foregoing 
proposition seems a simple one, and perhaps no one 
will dispute it, but as it lies at the foundation of 
cases like the one at bar, and as the conclusions 
which I think must follow may be disputed, I will 
briefly refer to some of the cases decided by our 
Supreme Court. In the case of Cranford v. Village 
of Delaware, 7 Ohio St. 459, the court says, as to 
the rights of abutting lot-owners, ‘ the latter havea 
peculiar interest in the street, which neither the 
local nor the general public can pretend to claim, a 
private right of the nature of an incorporeal 
hereditament, legally attached to their contiguous 
grounds and the erections thereon, an incidental ti- 
tle to certain facilities and franchises. This ease- 
ment, appendant to lots, unlike any right of one lot- 
owner in the lot of another, is as much property as 
the lot itself.’ Applying the above principles, the 
court held that the plaintiff, who had been injured 
by the village cutting down the street in front of his 
premises, was entitled to compensation. Again, in 
the case of Street Railway v. Cumminsville, 14 Ohio 
St. 532, applying the same principles, the court en. 
joined a street railroad from laying their track in 
the street until they had obtained the consent of the 


abutting lot-owners, or otherwise acquired their in- 
terest in the highway; by their meaning of course 
the interest the abutting lot-owners had in the high- 
way as distinct from the local or general public. In 
this connection the reasoning of the court on page 
458 will be found interesting. Again, in the late 
case of the Scioto Valley Railway v. Lawrence, 38 


Ohio St. , applying the same principles, the 
court refused to disturb the judgment of the court 
below, enjoining a steam railroad from laying its 
track in the street until it had obtained the consent 
of the abutting lot owners, or otherwise acquired 
their interest in the street. In that case the court 
held that ‘it is immaterial whether the fee is vested 
in the city or in the abutting lot-owners, so long as 
it is held upon the same defined uses.’ In the 
State of New York it is held that municipal corpo- 
rations own the fee in the streets in the 
strict sense, and the decisions of their courts 
have been somewhat at variance with ours, 
but in the late case of Caro v. Elevated 
Railway Co., reported in 19 Am. Law Reg., p. 
376, the Supreme Court of New York city have 
adopted the same principle so long maintained by 
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our Supreme Court, and held that railways must 
compensate the abutting lot-owner for taking from 
him the quiet enjoyment of his premises to which 
he is entitled, as between himself and the general 
public using the street. It seems to me clear, then, 
from principle and authority, that although the uses 
to which astreet may be put, under a grant for street 
purposes, may include not only the sewers, water 
pipes and gas-pipes, as these are all put under the 
ground, and do not interfere with the abutting lot- 
owner, it is equally clear that this right cannot be 
extended so as to impose any burden, no matter 
how slight, on the original proprietor, or his succes- 
sor in the ownership of the abutting lot, unless a 
new grant be made; in short without obtaining the 
consent of the abutting lot-owner, or otherwise ac- 
quiring his interest in the highway. * * * It is 
contended that a pole of the kind sought to be put 
by the defendant in front of the plaintiff's premises 
will do no material injury to the plaintiff. Grant 
that the one pole does not, the city, as it cannot give 
a monopoly to any one, must give the same right to 
every company that wishes to put a pole in front of 
the plaintiff's premises for lawful business purposes, 
and when the plaintiff is shut in by a picket fence, 
how can the court say which pole it is that injures 
the plaintiff, or which pole shall give place to the 
other?” The statement that the fee of streets in 
this State is in municipal corporations should be 
limited to the city of New York and a few other 
localities. In Dusenbury v. Mutual Union Telegraph 
0o., 64 How. Pr. 206, it was held, at special term 
of the Supreme Court, that telegraph companies 
have no right to set their poles on streets in the city 
of New York, in front of persons’ lands or residences, 
without first making compensation to such persons. 





In Murphy v. English, our Supreme Court, in the 
city of New York, by Justice Larremore, have held 
that a contract of employment of a public speaker 
to ‘stump ” Indiana in advocacy of the employer's 
candidacy for public office, is not void as against 


public policy. The court observed: ‘‘ By statute of 
this State, imposing penalties for violation of elec- 
tion laws, it is a misdemeanor for any candidate for 
an elective office, with intent to promote his elec- 
tion, or for any other person in his behalf, to fur- 
nish entertainment or money, to procure or compen- 
sate voters, or to contribute money for any other 
purpose intended to promote an election of any par- 
ticular person or ticket, except for defraying the 
expenses of printing, and the circulation of votes, 
hand-bills and other papers previous to any such 
election, or for conveying sick, poor or infirm elect- 
ors to the polls (1 R. 8. 452, § 6, 6th ed.. This 
statute was the subject of judicial interpretation in 
Walker v. Jackson, 5 Hill, 27, in which it ‘was held 
that a ‘log cabin’ which was used to promote the 
success of a particular candidate, by furnishing en- 
tertainment for voters, was a violation of its provi- 
sions. This decision, sustained by the Court of 
Errors, in face of a large dissenting vote (7 Hill, 





387), was followed in Hurley v. Van Wagner, 28 
Barb. 109, and Sizer v. Daniels, 66 id. 426, witha 
distinct utterance that its doctrine should not be 
extended. No authority has been cited to show that 
it is an offense at common law for a candidate for a 
National office, who could not personally present 
his individual views of National policy over a wide 
area of constituency, to employ and compensate a 
person for that purpose. The pleadings do not 
show where the alleged contract was made, but en- 
tirely agree that it was to be fully performed in the 
State of Indiana. There is no averment in the an- 
swer that the alleged contract is void by the law of 
that State, and that fact cannot be assumed. Penal 
statutes of this State have no extra territorial juris- 
diction. Commonwealth v. Bassford, 6 Hill, 526; 
Ormes v. Dauchy, 82 N. Y. 448; 8. C., 37 Am. Rep. 
588. If the contract in question’was void under the 
law of the State of Indiana, that should have been 
pleaded as a fact, and issue taken thereupon.” 


In Tillett v. Ward, Q. B. Div., 47 L. T. Rep. (N. 
8.) 546, an ox belonging to the defendant, whilst 
being driven along a street ina town, suddenly broke 
away and rushed through the open doorway of the 
plaintiff’s shop, and there did damage. It not having 
been proved that the animal escaped through any 
negligence or want of skill on the part of the drover, 
held, that the defendant was not liable. Coleridge, 
C. J. said: “In this case the learned County Court 
judge has favored us with a full statement of the 
facts, and it is sufficient to say that his finding isa 
negative one, or rather he does not find affirmatively 
that there was any negligence on the part of the 
owner of the ox or of his servant. The plaintiff is 
bound to make out his case, and so if negligence has 
any effect on the result, it is for him to prove it. 
These two propositions are clear: First, as a general 
rule, a man who owns cattle must keep them from 
trespassing, and if they do, his neighbour on whose 
land the trespass is committed has a right of action, 
whether such trespass was occasioned by negligence 
or not. Secondly, where the injury is one resulting 
from a trespass on the high road, where both parties 
have a legal right to be, it must be shown that that 
injury was the result of negligence, either on the 
part of the owner of the cattle, or of his servant. 
And if the injury is done by an animal ina vicious 
manner, it is necessary to prove scienter, or knowl- 
edge of its inherent vice, on the part of the owner; 
but the owner of a vicious animal, with knowledge 
of its inherent vice, is prima facie liable, without any 
proof of any negligence or neglect to take proper 
care of such animal. Now in this case the trespass 
was off the highway; it was committed by an animal 
off, but immediately adjoining, the highway; so that 
unless there was the same amount of negligence in 
the drovers which would make the owner liable, the 
owner is not liable. If there was negligence on the 
part of the servants, the master would no doubt be 
liable. When_a trespass is committed upon unfenced 
land next the highway by cattle without any negli- 
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gence whatever, it is a trespass for which the owner 
is not liable. I find this in the case of Goodwin v. 
Cheveley, 28 L. J. Ex. 298. It was argued however 
that this was only an obiter dictum in that case, and 
was not necessary for the decision; but I think that, 
so far from its being an oditer dictum, it was the ratio 
decidendi of the judgment. That view is also adopted 
by Lord Blackburn, in Exchequer Chamber, in 
Fletcher v. Rylands, L. R., 1 Ex. 296. I could not 
interfere with that decision, even if disposed to do 
so, which Iam not. But it was also argued on be- 
half of the respondent that there is a distinction 
between highways in the country and streets in a 
town; I confess I can seenone. Those persons who 
have shops or houses in the streets of a market-town, 
no doubt run certain risks from cattle being driven 
to and from market, and they must protect and 
guard their houses and shops from the possibility of 
cattle running into them as best they can.” A some- 
what similar case is Buckley v. Fitzgerald, “ Humorous 
Phases of the Law,” 122. . 





It seems that while it is not arson for a wife to 
burn her husband’s house, it may be arson for a 
husband to burn his wife’s house. The London Law 
Journal says: ‘* The case of Regina v. Trusler, tried 
at Winchester assizes, before Mr. Justice Grove, is 
of some interest at a time when the proprietary rela- 
tions of husband and wife are entering upon a new 
phase. The prisoner was convicted of the arson of 
his wife’s house, in which his wife and children were 
at the time. The house was mortgaged, and also 
insured; but the intent proved was spite toward the 
wife, and that only. The case of Regina v. Child, 
40 L. J. Rep. M. C. 127, was cited by the prisoner’s 
counsel; but Rex v. March, 1 Mood. C. C. 182, seems 
more in point. That case was the exact converse of 
Regina v. Trusler, the wife having, out of spite to 
her husband, put a lighted candle in the thateh of 
her husband’s house, while amiably declaring her 
intention to burn him, and the house, too. The judges 
to whom the matter was referred, including Chief 
Justices Abbott and Best, and Chief Baron Alex- 
ander, held, that the husband was so identified with 
the wife, that for her to set fire to his property was 
not injuring another person. If the wife is identified 
with the husband, the husband must be identified 
with the wife; so thatif Rex v. March is still law, 
neither husband nor wife can be guilty of arson 
toward the property of the other. There may be a 
distinction between the two cases on the ground that 
March was charged with the statutory offense of 
setting fire to a house ‘with intent toinjure or de- 
fraud any person,’ while Trusler was probably (the 
exact fact does not appear) charged with ‘unlaw- 
fully and maliciously setting fire toa house, any 
person being ‘therein, or with setting fire to the 
furniture under circumstances which would have 
amounted to that felony if the house had caught fire. 
Another distinction may be that in Trusler’s case 
there were the mortgagee and the insurance office 
capable of being injured, while in March’s there was 





only the husband. Still, the same circumstances as 
in March’s case may easily arise again, and the ques- 
tion is whether the Married Women’s Property Act 
abrogates the authority of that case. The wife may, 
by section 12, have all such criminal remedies against 
the husband, ‘for the protection and security of her 
own separate property, as if such property belonged 
to her as a feme sole.’ Does this destroy the ‘ identity’ 
asserted by Lord Tenterden? The word is somewhat 
loosely used; but in this connection, it probably 
means identity of property, and this is clearly 
destroyed by the new Act.” A wife is not an ‘‘ other 
person” from her husband, within the meaning of a 
statute forbidding malicious damage of the property 
of “any other person.” So a husband may smash his 
wife’s sewing-machine with impunity. So held in 
State v. Nugent, New Jersey. 


—_—_.4______—. 


RECENT JUDICIAL ELOQUENCE. 


HE judges in the south and west seem lately to 
be striving to atone for the conceded decline of 
eloquence at the bar by an unwonted degree of 
manuscript eloquence from the bench. Speaking of 
an extract which we recently gave from a Georgia 
judicial opinion (ante, 41), the Canada Law Journal 
remarks: ‘*‘ Where the judiciary is elective anda 
man is one day a judge and the next an advocate, it 
is necessary, we presume, that the temporary occu- 
pant of the judicial chair should, so to speak, ‘ keep 
his hand in’ by an occasional rhetorical flight such 
as is known tobe dear to the average American 
citizen. It is also a comfort to a precedent-abiding 
profession to know that though they may throw 
themselves away by going on the Bench, they have 
still ‘authority’ for such bursts of eloquence as 
that,” etc. 

Under the heading of ‘‘ Flowery Judgments,” the 
Canada Legal News, speaking of the same opinion, 
says: ‘* We propose to go to Georgia when the sober 
reason of our northern courts ceases to content us. 
Georgia is (or was) the home of Judge Bleckley, 
whose poetic effusion ‘ In the Matter of Rest’ is to be 
found on page 185 of our third volume. And Georgia, 
too, is the favored abode of another justice — a justice 
of the Supreme Court — who clothes an opinion, on 
a question of taking private property by the exercise 
of the delegated right of eminent domain, in the 
following glowing colors: * * * That a judge 
should have a turn for poetry is not surprising. 
Better judges than Sir William Jones have been 
devoted to it. But, in Georgia, apparently, some of 
the judges carry their poetic mood to the Bench. 
They cannot con the accustomed task, but like the 
urchin in ‘The Schoolmistress,’ their eyes stray from 
the prosaic brief to ‘the work so gay that on their 
back is seen.’ However, if judges give us poetry 
from the judgment seat they should not put us off 
with false coin. It is too excruciatingly charming 
to have the ‘iron steed’ trotted out ina judgment. 
If these be the deliverances from the Bench what 
must the harangues at the bar be like?” 
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Inanother Georgia case, Stewart v. State, 66 Ga. 
100, we find another lofty judicial flight. The case 
was indictment for assault tocommit murder. The 
‘‘defense”’ was that the assaulted had seduced the 
prisoner’s wife. The people replied that he had had 
time for cooling —twomonths. A conviction was sus- 
tained, but the chief justice ‘“ reluctantly assenting ” 
observed: ‘‘In the case at bar, McIver, being re- 
lated to the family, had access to the hearthstone of 
Stewart, and there and there only deeply wronged 
him. Not a breath of suspicion had soiled the purity 
of Mrs. Stewart before his assault upon her. Accord- 
ing to her statement to her husband, he attempted 
to use force upon her; according to his own, he 
consummated his villainy by seductive appliances 
used as much by her as by him. He was either a 
ravenous beast of prey, determined to gloat his 
appetite on forbidden food, or a serpent coiling him- 
self in a garden of peace and purity, and leaving the 
slime of his own corruption in the trail he left. In 
either event the husband was innocent, and was more 
deeply wronged than it is possible otherwise to 
wrong aman, a neighbor and a relative. McIver 
was warned to leave the city of Brunswick. His 
own near relative offered to furnish the money to 
send him away; but he yielded to the advice of 
young men like himself, and imitated Solomon’s son 
in scorning the counsel of gray hairs and sober 
minds. The result was, that goaded to madness by 
the persistent and insulting presence of the man who 
had thus wronged him, Stewart shot him, and he 
narrowly escaped with life. Just before the ren- 
contre, Stewart received an invitation to a ball, 
addressed to himself and ladies, signed by McIver, 
as one of the committee of invitation, and this seems 
to have been the hair that broke the camel’s back. 
Onthe spur of this insult, added to injury, the 
attack was made and the shot was fired.” 

It seems to us —- although we may be straying from 
our text —-that men are not so very much to blame 
for taking the law into their own hands when a 
grave chief justice can find such reasons for pallia- 
tion. Certainly the indignity of that invitation to 
the ball was calculated to rouse the sleeping lion in 
the breast even of one who had spared the seducer 
of his wife for two months. There is such a thing 
as being too civil. In thename of rhetoric, however, 
we must protest that it was not a ‘thair” but a 
‘straw ” that broke the camel’s back. 

Another example of unwonted judicial eloquence 
is found in Re Bullen, 28 Kans. 781, habeas corpus 
fora child. Speaking of a hospital in charge of 
women, the judge observed: ‘‘I pause a moment in 
the coldness of judicial opinion, to say that every true 
man stands with uncovered head in the presence of 
a kindly charity such as this case discloses, when 
gentle woman, foregoing personal ease and comfort, 
drawn by no tie of blood nor of old acquaintance’s 
sake, but moved alone by the impulse of a common 
humanity, seeks out a wretched and helpless one, 
removes her from a dreary, cold desolate abode to 
surroundings of warmth, cleanliness and comfort, 
smooths with tenderest tuuch the pillow beneath her 








weary head, and brings to the heart of a dying 
mother the richest of all comfort, in the assurance 
that the little life she leaves behind her will be 
tenderly cared for by loving hearts and hands. Such 
acts redeem poor human nature from all its burdens 
of selfishness and sin, and make us thank God that 
we are brothers to such sisters.” Further he 
thus discourses of ‘‘home:” ‘‘I need not stop to 
recount the numberless blessings which home gives 
to a child, especially a female child. The common 
judgment of all voices the truth, that the bes 
development of a young life is within the sacred 
precincts of a home. No institution, however cul- 
tured and refined its instructors, however pure its 
life, however faithful and devoted all its officersand 
teachers to the care, nurture and education of the 
many children within its walls, will give that sweet, 
gentle and attractive development to a young girl, 
that comes from the personal and affectionate train- 
ing of a home. There is something of the same 
difference as between hotel life and home life. There 
is more publicity to the one; more privacy to the 
other. There is something official, as it were, in 
one, and personal in the other. The varied graces 
of true womanly nature ripen more sweetly and more 
surely in one than in the other. I would not de- 
tract in the least from the advantages which these 
institutions afford to the young. I believe they are 
alarge blessing, and that even for those children 
who have homes, an occasional and temporary 
sojourn inone is of lasting and incalculable benefit 
to the development of the child. But when it comes 
to the question of a life wholly within an institution, 
and one wholly a home life, I think all will agree 
that the latter is to be preferred. I think every 
parent, when asked whether he or she would have 
his or her child forego during all the years of child- 
hood the blessing of home life, for the sake of the 
advantages furnished by even the best institution in 
the world, would unhesitatingly answer in the 
negative. And I doubt not the good Sisters in this 
institution, many of whom look back with sacred 
reverence to the home life of their childhood, with 
all their pride in and affection for that institution to 
which they have sosacredly devoted their lives, still 
feel in their inmost hearts that that home life was a 
blessing which nothing else could equal to their 
early days.” And the peroration is as follows: 
‘Counsel have made a most eloquent appeal that the 
wish of a dying mother as to the future of her child 
should be respected. The precious recollections of 
my own childhood, with all the shapings of my life 
through the gentle influence of a loving mother’s 
care, from its first helping my infant steps, up 
through all the sunny days of childhood, to her 
dying blessing in manhood’s morning hour, send this 
appeal home tomy heart with tremendous force. 
But I interpret the mother’s conduct and desire thus: 
She was a stranger in a strange land, alone, and 
dying. The uppermost thought in her heart was the 
future of her child. When with the ladies of the 
Home, she turned to her husband’s family home as 
the surest and most certain place of refuge for her 
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orphan child, and she begged the ladies to see that 
it was sent thither. Afterward, when she passed 
into the kindly care of the good Sisters, and found 
what faithful friends they were to her in her time of 
need, she believed the same kind care would be 
extepded to her little one, and begged of them to 
take it. In other words, thinking only of her child, 
she ever turned to that which at the time seemed 
the nearest and surest succor for its helplessness, and 
prayed for the care which she was no longer able to 
give it. Evidently, from a letter written by her 
while at the hospital shortly before her death, 
her affection for her husband’s family and her 
friends was strong to the last, and she committed 
her little one to the care of the respondent through 
no aversion tothem. If from the calm and peaceful 
heights of heaven the departed look back with 
loving interest upon the things of earth, I can but 
think that she will look down approvingly upon 
the conclusion I have reached. I know she will ap- 
prove the spirit with which I act, even though she 
may not the wisdom of my conclusion.’’ This is 
very good writing albeit rather more gushing than 
Lord Stowell’s. But what puzzles us is to con- 
jecture how the judges find time for it. 





ns 


RULES RELATING TO OPINION EVIDENCE. 


X. Puysicrans, SURGEONS AND DISEASE. (Cont’d.) 


Rue VIII. One not an expert may give an opinion, 
founded upon observation, that a certain person is sane 
or insane. 

We havé already seen, that asa general rule, persons 
not medical men cannot give their opinions as to the 
existence, nature or extent of disease in any one.(1) 
Quite early however an exception to this rule was 
recognized, which permitted the subscribing witnesses 
to a will to be called upon for their opinion as to the 
sanity or insanity of the testator. Finally this excep- 
tion was extended, the English courts, in the first 
instance, and soon our own tribunals, recognizing the 
necessity of permitting any one whose acquaintance 
with the party whose sanity was in dispute or whose 
means of observation were sufficient, to express his 
opinion as to his mental condition. This species of 
evidence was introduced without much argument in 
the English courts, and has been received without 
debate in the courts of all the States, (2) except those 





(1) Lush v. McDaniel, Ired. (L.) 455 (1852). 

(2) Morse v. Crawford, 17 Vt. 502 (1845) ; Lester v. Town of 
Pittsford, 7 id. 502 (1835); Clifford v. Richardson, 18 id. 620 
(1846) ; Cram v. Cram, 83 id. 19 (1860) ; Crane v. Northfield, id. 
124 (1860) ; Cavendish v. Troy, 41 id. 107 (1868); Dunham’s Ap- 
peal, 27 Conn. 192 (1858); Culver v. Haslam, 7 Barb. 321 (1849) ; 
Clark v. Fisher, 1 Paige, 171; Jackson vy. King, 4 Cow. 207; 
Sears v. Shafer, 1 Barb. 408; DeWitt v. Barley, 13 id .550 (1852); 
9 N. Y. 371 (1853) ; 17 id. 340 (1858) ; Delafield v. Parish, 25 id. 
38 (1862) ; Clapp v. Fullerton, 34 id. 195 (1866); Stewart v. Lis- 
penard, 26 Wend. 308 (1841) ; (larke v. Sawyer, 3 Sand. Ch. 351 
(1846); Trumbull v. Gibbons, 22 N. J. (L..) 136,(1849); Whitenack 
v. Stryker, 2 N. J. (Eq.) 8 (1838); Sloan v. Maxwell, 3 id. 
563 (1831); Re Vanauken, 10 id. 192 (1854); Turner v. 
Cheesman, 15 id. 243 (1857); Janison v. Janison, 15 14. 
266 (1858); Rambler v. Tryon, 7 S. & R. 90 (10 Am. Dec. 
444); Irish v. Smith, 8 S. & R. 573 (11 Am. Dec. 648); Wagner v. 
Small, 11S. & R.14 (1824) ; Grabill v. Barr, 5 Pa. St. 441 (1846) ; 
Wilkinson v. Pearson, 23 id. 117 (1854); Bricker yv. Light- 
ner, 40 id. 199 (1861) ; Duffield v. Morris, 2 Harr. (Del.) 375 
(1835); Brooke v, Townshend, 7 Gill, 10 (1848); Stewart v. Red- 





of Massachusetts, Maine, New Hampshire and Texas, 
In Buckminster v.Perry,(3) decided in Massachusetts in 
1808, several witnesses having giving their opinion 
that the testator was ‘‘ much broken and very forget- 
ful about the time the will was made,’’ the judge 
charged the jury that their evidence deserved little 
consideration. In Needham v. Ide (4),the question being 
whether a testator was sane at the time he made his 
will, the subscribing witnesses testified that in their 
opinion he was of sane mind. On the other hand 
several other witnesses without being asked their 
opinions, in the course of their testimony, stated their 
opinions of his sanity. Morton, J., in summing up, 
told the jury that ‘‘the subscribing witnesses being 
with the testator when he signed the will, and required 
to notice the state of his mind, might lawfully give 
their opinions of his sanity, but that the mere opin- 
ions of other witnesses were not competent eyidence, 
and were not entitled to any weight, further than they 
were supported by the facts and circumstances proved 
on the trial.””. In Commonwealth v. Wilson (5), a plea 
of insanity was offered to an indictment for murder, 
A witness (not an expert) testified to having had cer- 
tain interviews with the defendant before the homi- 
cide, and to his appearance and conversation at those 
interviews. The defendant’s counsel then proposed 
to ask him what opinion of the prisoner’s mental con- 
dition he formed at the time of those interviews, but 
Shaw, C. J., refused the evidence. ‘Subscribing 
witnesses to a will,’’ hesaid ‘‘ being the witnesses 
chosen by the testator, are allowed to state their 
opinion as to his sanity. But other witnesses, not 
experts, are not permitted to state their opinion, even 
if they first state the facts and circumstances on which 
it is founded. This distinction has been long estab- 
lished in this Commonwealth and uniformly adhered 
to.”” In Commonwealth v. Fairbanks (6), a witness for 
the defendant, after testifying to various facts tend- 
ing to show that the defendant was insane, was asked 
his opinion upon the subject. It did not appear that 
the witness had any experience in the management 
and treatment of the insane or any special knowledge 
of the causes and manifestations of insanity. His 
opinion was excluded, the court saying that ‘' the 
question is no longer open in this Commonwealth.” 





ditt, 3 Md. 67 (1852) ; Stewart v. Spedden, 5 id. 433 (1854) ; Dor- 
sey v. Winfield, 7id. 65 (1854); Weems v. Weems, 19 id. 334 
(1862); Temple v. Temple, 1 Hen. & Munf. 476 (1807); Barton 
vy. Scott, 3 Rand. 399 (1825); Mercer v. Kelso, 4 Gratt. 106 
(1847) ; Clany v. Clany, 2 Tred. (L.) 78 (1841) ; Heyward v. Haz- 
ard, 1 Bay. 335 (1794); Griffin v. Griffin, R. M. Charlt. 217 
(1822) ; Potts v. House, 6 Ga. 324 (1849) ; Berry v. State, 10 id. 
513 (1851); Walker v. Walker, 14 id. 242 (1853); Roberts v. 
Trawick, 13 Ala. 68 (1848) ; Norris v. State, 16 id. 776 (1849); 
Florey v. Florey, 24 id. 241 (1854); Powell v. State, 25 id. 21 
(1854) ; Stubbs v. Houston, 33 id. 355 (1859); re Carmichae,] 36 
id. 514 (1860); Kelly v. MeGuire, 15 Ark. 557 (1855) ; Abraham 
v. Wilkins, 17 id. 292 (1856); State v. Gardiner, Wright, 398 
(1833) ; Clark v. State, 12 Ohio, 490 (1843) ; Gibson vy. Gibson, 9 
Yerg. 329 (1836) ; Baldwin v. State, 12 Mo. 223 (1848) ; Farrel v. 
Brennan, 32 id. 328 (1862) ; Doe v. Reagan, 5 Blackf. 217 (1839) ; 
Pelamourges v. Clark, 9 Iowa, 1 (1859); State v. Felter, % 
id. 67 (1868); Roe vy. Taylor, 45 Ill. 488 (1867); White v. Bai- 
ley, 10 Mich, 155 (1862) ; Beaubien y. Cicotte, 12 id. 498 (1864) ; 
Harrison v. Rowan, 3 Wash. C. C. 580; Hoge vy. Fisher, Pet. 
C. C. 163;re Brookes, 54 Cal. 474 (1880); re Toomes, 54 id. 
515 (1880); Dennis v. Weekes, 51 Ga. 24 (1874) ; Carter v. State, 
56 id. 463 (1876) ; Howell vy. Taylor, 11 Hun, 214 (1877) ; Real v. 
People, 55 Barb. 551 (1869) ; Dove v. State, 3 Heisk. 348 (1872); 
Norton vy. Moore, 3 Head, 480 ; Rutherford v. Morris, 77 Ill. 
397 (1875) ; Insurance Co. v. Rodel, 5 Otto, 233 (1877); State v. 
Reddick, 7 Kas. 143 (1871); State v. Ketchey, 70 N.C. 621 
(1874). 

(3) 4 Mass. 593 (1808). 

(4) 5 Pick. 510. 

(5) 1 Gray. 337 (1854). 

(6) 2 Allen, 511 (1861), and see dictum in Hubbell y. Bissell, 
id. 200 (1861). 
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In Baxter v. Abbott (7), decided in 1856, the judge who 
delivered the opinion of the court favored the admis- 
sion of such testimony, but as it was not a ‘‘ new 
question ” in the Commonwealth, was not inclined to 
depart from the settled rule. In Inhabitants of Town- 
send v. Inhabitants of Pepperell (8) (1868), it was ruled 
that opinions of persons personally acquainted with a 
party, but not experts, as to his mental condition at a 
certain time were inadmissable. In Hastings v. Rider, 
(9) decided in the same year, it was said: ‘ Wit- 
nesses having no peculiar skill or professional exper- 
ience can testify only to facts within their own knowl- 
edge from which the condition of mind may be inferred, 
and are not permitted to state whether in their opin- 
ion, though derived from personal observation, a cer- 
tain person was sane or insane ata particular time. 
The reasons upon which these statements are ex- 
cluded are that they are not of facts but opinions of 
those having no peculiar duty or capacity to form 
them, upon a matter requiring special knowledge and 
skill to judge of intelligently, as to which every un- 
skilled witness has a different standard, and which 
can be quite as well understood by the court or jury 
from proof of the details of the acts and conduct of 
the person whose mental capacity is in question.”? In 
Barker v. Comins (10) (1872), it was held that persons 
acquainted with the testator, though neither witnesses 
to the will nor medical experts, may testify whether 
they noticed any change in his intelligence, and any 
want of coherence in his remarks. ‘* The question,” 
said Gray, J., ‘‘did not call foran expression of an 
opinion upon the question, whether the testator was 
of sound or unsound mind, which the witnesses, not 
being either physicians or attending witnesses, would 
not be competent to give. The question whether there 
was an apparent change in a man’s intelligence or 
understanding, or a want of coherence in his remarks, 
is a matter not of opinion but of fact, as to which any 
witness who has had opportunity to observe may tes- 
tify in order to put before the court or jury the acts 
and conduct from which the degree of his mental 
capacity may be inferred.” In Nash v. Hunt (11) 
(1874), the issue being whether au instrument offered 
for probate as a will was executed when the testator 
was of sound and disposing mind, the evidence ofa 
witness, who had had an interview with the testator 
three weeks before the date of the will, that he 
“observed no incoherence of thought in the testator 
nor anything unusual or singular in respect to his 
mental condition,’’ was held competent, on the ground 
that this was iot giving an opinion as to the condition 
of the mind itself, but only testifying to the fact of 
its manifestations in conversations with the witness. 
“So far as his mental condition was manifested to the 
witness by that interview in conversation, looks or 
demeanor, he could probably state, as a matter of 
observation, whether it was in the usual and natural 
manner of the testator or otherwise. Incoherence of 
thought has reference to the ideas expressed or con- 
veyed to the hearer, rather than to the condition of 
the mind of the speaker.’’ In Commonwealth v. Pon- 
eroy (12) (1875), non-experts were permitted to state 
that the prisoner in conversation and manner evinced 
no remorse or sense of guilt.’’ These last three cases, 
itis said in New Hampshire, *“‘ indicate decided and 
accelerating progress of the Massachusetts courts in 
the right direction. The full establishment of the 
true doctrine there is only a question of time.’’(13) In 

(7) 7 Gray, 71. 

(8) 99 Mass. 40 (1868). 

(9) 99 Mass. 625 (1868). 

(10) 110 Mass. 477 (1872). 

(11) 116 Mass. 237 (1874). 

(12) 117 Mass. 148 (1875) 

(13) Hardy v. Merrill, post. 





Boardman v. Woodman (14), it was laid down that in 
New Hampshire the opinions of persons, not wit- 
nesses to the will, were inadmissible on the question 
of the testator’s insanity. ‘‘Thereis not only much 
conflict in the decisions of different States and coun- 
tries upon this subject,’’ said Sargent, J.; ‘‘ but the 
grounds upon which such opinions have been admitted, 
are to my mind very unsatisfactory. In many of the 
leading cases in which such opinions have been held 
admissible, it has been upon the ground of necessity. 
It is said that in questions of sanity witnesses are gen- 
erally unable from the nature of the case to state the 
facts upon which their opinions are founded, and 
therefore that such opinion, should be received in evi- 
dence, yet they almost invariably hold that before 
these opinions can be given the witnesses must state 
the facts upon which the opinion is founded, thus in 
effect compelling the witnesses to do the very thing 
which it has just been assured they cannot do, and im- 
posing upon them the very difficulty, the necessity of 
obviating which was made a ground, and the princi- 
pal ground, of establishing this exception to the general 
rule of evidence. Many of these authorities also hold 
that juries must be instructed to give their cpinions 
little or no weight, unless appearing to be supported 
by the facts and circumstances, which it has just been 
asserted that the witness cannot state intelligently. 
A rule so fraught with contradictions and which prac- 
tically modifies the reason of its adoption, can hardly 
command or receive the assent of the reason as a 
sound principle of law, even though a numerical 
majority of the decisions reported, and based upon 
such grounds, might be found to favor it. We believe 
in practice no difficulty is found in the witness de. 
scribing the acts, the sayings and appearance of the 
testator, so that the jury can judge as to what opinion 
ought reasonably to be formed from them, quite as 
well and as fairly without the opinion of the witness, 
upon the question of sanity.’’ Doe, J., dissented. In 
State v. Pike (15), decided in 1870, this ruling was 
followed, Doe, J., again dissenting and writing a 
treatise on the subject which is orinted in the reports 
as a judicial opinion. In this case the defendant was 
being tried for murder, the defense being insanity. 
Witnesses, not experts, were offered, who were willing 
to testify that from their observations of the prisoner’s 
conduct and appearance before the murder, they had 
formed the opinion that he was insane, but the trial 
judge refused to permit them Onappeal his ruling 
was approved. ‘A majority of the court,’”’ said Smith, 
J., ‘are not disposed to overrule the very recent de- 
cision in Boardman vy. Woodman, that witnesses who 
are not experts can not give their opinions on the 
question of sanity. (16). Four years later, in State v. 
Archer,(17) it was said: ‘* The next objection that wit- 
nesses who were not experts were not allowed to give 
their opinion concerning the mental soundness of the 
respondent, must also be overruled. That question 
was settled in Boardman v. Woodman, and State v. 
Pike, and the same question was decided in the same 


‘way in Slate v. Jones (18), although that point was 


admitted in the opinion. We have no wish, nor are 
we prepared to overrule these decisions, and allow 
the opinions of witnesses who! are not experts to be 
given on this most difficult, most intricate, and most 
important question, when as a rule they are excluded 


(14) 47 N. H. 133 (1866), following Hamblett v. Hamblett, 6 
N. H. 333 (1833). 

(15) 49 N. H. 401 (1870). 

(16) In Judge Doe's dissenting opinions, he sets out in de- 
tail the earlier and unreported rulingsin the State of New 
Hampshire in this respect 

(17) 54 N. H. 468 (1874). 

(18) 50 N. H,, 369 (187]). 
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on nearly all other subjects farless difficult and less 
important.’’ Finally however Judge Doe’s view of 
the question was adopted by the court. In 1875, in 
thecase of Hardy v. Merrill (19), the whole subject 
was again examined, and it was held by the Supreme 
Court of New Hampshire, that Boardman v. Woodham, 
State v. Pike, State v. Archer,and the other contrary 
decisions must be overruled; and it was laid down as 
the rule forthe future in that State, that non-profes- 
sional witnesses, who are not subscribing wituesses to 
a will, may testify to their opinions in regard to the 
sanity of a testator, when such opinions are founded 
upon their knowledge and observation of the tes- 
tator’s appearance.(20) In Wyman v. Gould (21), the 
insanity of a party being in issue, a witness was asked: 
‘* How did he appear on the 16th of January? State 
any facts tending to show the state of his mind as to 
soundness.”’ The question was excluded on the ground 
that only an expert can be permitted to state howa 
person appeared in respect to soundness or unsound- 
ness of mind. And in Texas it is held that evidence 
of this character is inadmissible. (22) 

The opinions of witnesses on the question of the tes- 
tamentary capacity of a person are received from 
necessity. ‘‘The evidence of capacity,’ it was said 
by the chancellor in an early New York case (23) “‘ on 
which the court or jury are to decide, in most con- 
tested cases consists in the opinions of witnesses, 
sometimes with, but frequently without, the particu- 
lar facts on which such opinions are founded. 
Such testimony is always the most unsatisfactory, and 
the least to be defended on. Our opinions are much 
more frequently founded on prejudice or biased by 
our feelings than we are aware of. Hence it fre- 
quently happens that two witnesses, equally honest 
and intelligent, form opinions directly opposite to 
each other, founded on the same state of facts. It is 
for this reason that the opinions of witnesses are never 
received as evidence, where all thefacts on which 
such opinions are founded can be ascertained and 
made intelligible to the court or jury. And where 
the opinions of witnesses from the necessity of the 
case are received as evidence, the weight of testimony 
will not depend so much upon the number as upon the 
intelligence of the witnesses and their capacity to 
form correct opinions, their means of information, 
the unprejudiced state of their minds and the nature 
of the facts testiffed to in support of those opinions.”’ 


ILLUSTRATIONS. 


1. The question was as to the insanity of a testator. 
J., his brother and other witnesses were asked to give 
their opinion, from their observations of his appear- 
ance and conduct, of his sanity. The trial court re- 
fused to hear their opinion. Held, error.(24) 

2. In an action of ejectment it was claimed that a 
certain deed had been executed by the grantor when 
he was so weak in intellect as to be incapable of trans- 
acting business. The opinion ofa witness (not an 
expert) as to the grantor’s capacity, founded upon the 
facts within his personal knowledge, was held admissi- 
ble. (25) 

8. On a commission de lunatico inquirendo,acquaint- 
ances (not experts) expressed their opinion as to the 


(19) 56 N. H. 227. 

20) Fisher, C. J., in his opinion as Doe, J., had done in his 
dissent in State v. Pike, reviews the earlier New Hampshire 
cases at some length. 

(21) 47 Me. 159 (1859), and see Ware v. Ware, 8 Me. 42 (1831.) 

(22) Gehrke v. State, 13 Tex. 568 (1855). 

(23) Olark y. Fisher, 1 Page Ch. 171 (19 Am. Dec. 402) (1828). 

(24) Hardy v. Merrill, 56 N. H. 227 (1875). 

(2) DeWitt v. Barley, 18 Rarb. 550 (1852); reversed in De- 
Witt v. Barley, 9 N. Y. 371 (1853); but see DeWitt v. Barley, 
17 N. Y. 340 (1858). 








soundness of mind of} the alleged lunatic. Held, 
proper. (26) 

4. It was claimed that at the time one C. made a 
deed he wasinsane. B., who was not an expert but 
haa seen C., offered to testify that ‘*‘ he was impressed 
with the belief that as to her mental faculties C. was 
in a state cailed childish,” but was not allowed. Held, 
error. (27) 

5. N. was indicted for larceny. His father and 
school-master, having testified to acts and circum- 
stances on his part, were asked their opinion of his 
sanity based on these. Their answers were excluded. 
Held, error.(28) 

6. The question was whether C. was sane. D., who 
was not a physician, but who as sheriff had watched 
C.’3 actions for some length ef time, was permitted to 
give hisopinion. Held, proper. (29) 

7. In case 1 it was said: ** Courts and text writers all 
agree that upon questions of science and skill, opin- 
ions may be received from persons specially instructed 
by study and experience in the particular art or 
mystery to which the investigation relates. But 
without reference to any recognized rule or principle, 
all concede the admissibility of the opinions of non- 
professional men upon a great variety of unscientifi; 
questious arising every day and in every judicial 
inquiry. These are questions of identity, handwriting, 
quantity, value, weight, measure, time, distance, ve- 
locity, form, size, age, strength, heat,cold,sickness,and 
health, questions also concerning various mental and 
moral aspects of humanity, such as disposition and 
temper, anger, fear, excitement, intoxication, veracity, 
general character and particular phases of character, 
and other conditions and things both moral and physi- 
cal too numerous to mention * * all evidence is 
opinion merely unless you choose to call it fact and 
knowledge as discovered by and manifested to the 
observation of the witness. * * Opinions of witnesses 
derived from observation are admissible in evidence 
when from the nature of the subject under investiga- 
tion no better evidence can be obtained.’’ In case 2 
it was said in the Supreme Court: ‘Even with very 
great descriptive talent it would be impossible by a 
mere statement of what he said and did, without an 
expression of opinion, to convey to our minds s80 
perfect a picture of the condition of a person, as to 
enable us to decide correctly whether or not the person 
was sane. Nor even with great imitative powers, 
could a witness act out the scene so as to enable us to 
judge always safely,and when we consider how few wit- 
nesses would be able to exert these unusual faculties, I 
apprehend we shall find the opinion of the witness 
founded on such facts as he can describe, an almost in- 
dispensable part of his evidence. An opinion is given 
of handwriting from necessity; a witness may well 
recognize a familiar hand without being able to testify 
to one single peculiarity which distinguishes it from 
the handwriting of all other men. So with identity, 
we may recognize a person and be able to testify to 
his identity with confidence, without being able to 
describe a single peculiar feature different from that 
of every other man. The proof in such case depends 
upon the conclusion formed in the mind of the witness. 
It is a mere matter of opinion, but it is the only satis- 
factory or reliable evidence that can be given. The 
same reason to some extent at least is applicable to the 
question under consideration; so that upon principle 
as well as authority, the witness after stating the facts 
and circumstances may give his opinion derived from 
them and resting upon them, for the consideration of 


(26) Re Vanauken, 15 N. J. (Eq.) 192 (1854) . 
(27) Clary v. Clary, 2 Ired. 78 (1841). 

(28) Norris v. State, 16 Ala. 776 (1849). 

(29) Clark v. State, 12 Ohio, 490 (1843). 
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the jury; though the opinion may have little or no 
weight, unless appearing to be supported by the facts 
and circumstances proved. And in the same case 
Denio, J., remarked: *‘ The judgment which we form 
as to the mental condition of an acquaintance depends 
as much upon his looks and gestures, connected with 
his conversation and conduct, as upon the words and 
actions themselves, and yet it would be a hopeless task 
for the most gifted person to clothe in language all the 
minute particulars with their necessary accompani- 
ments and qualifications which have led to the con- 
clusion which he has formed.”’ So in the same case on 
asecond appeal (30) the court said: ‘* The rule author- 
izing the reception of opinion is no doubt exceptional; 
itis not a species of evidence which the law favors, 
but is admitted from necessity alone. (31) 

In case 3 it was said that in “case of insanity a wit- 
ness may state facts, may give the look of the eye and 
the action of the man, but unless he is permitted to 
express an opinion he cannot convey to the mind 
distinctly the condition of the man that such actions 
and looks portray.” 

In case 4 it was said: ‘The restriction of the evi- 
dence to a simple narration of facts, having or supposed 
to have a bearing on the question of capacity, would 
if practicable shut out the ordinary means of obtaining 
truth, and if freed from this objection cannot in 
practice be effectually enforced. The sanity or insanity 
of an individual may be a matter notorious and with- 
out doubt in a neighborhood, and yet few if any ofthe 
neighbors may be able to lay before the jury distinct 
facts that would enable them to pronounce a decision 
thereon with reasonable assurance of its truth. If the 
witness may be permitted to state that he has known 
the individual for many years; has repeatedly con- 
versed with him and heard others converse with him; 
that the witness had noticed that in these conversations 
he was incoherent and silly; that in his habits he was 
occasionally highly pleased and greatly vexed withouta 
cause; and that in his conduct he was wild, irrational, 
extravagant and crazy, what would this be but to 
declare the judgment or opinion of the witness of what 
is incoherent or foolish in conversation; what reasona- 
ble cause of pleasure or resentment, and what the 
indicia of sound or disordered intellect? If he may 
not so testify but must give the supposed silly or 
incoherent language, state the degrees, and all the 
accompanying circumstances of highlyexcited emotion, 
and specifically set forththe freaks or acts regarded 
as irrational, and this without the least intimation of 
any opinion which he has formed of their character— 
where are such witnesses to be found? can it be sup- 
posed that those not having a special interest in 
the subject shall have so charged their memories with 
those matters as distinct independent facts as to be 
able to present them, in their entirety and simplicity 
to the jury? or if such witness be found, can he conceal 
from the jury the impression which has been made 
upon his own mind, and when this is collected, can it 
be doubted but that his judgment has been influenced 
by many, very many circumstances which he has not 

(30) 17 N. ¥. 340 (1858). 

(31) This case of DeWitt v. Barley, 13 Barb. 550 (1852), in the 
Supreme Court was reversed by the Court of Appeals, four 
judges dissenting (DeWitt v. Barley, 9 N. Y. 371 (1853). But 
four years later the case came again before the Court of Ap- 
peals (DeWitt v. Barley, 17 N. Y. 340) (1858), and this time it 
was held that opinions were admissible in these cases, the 
court taking the ground that its former decision (9 N. Y. 371) 
was to be taken only as determining that the opinions of un- 
professional witnesses cannot be called out by questions in 
such form as to involve in the answer matter of law as well 
as matter of fact, e.g., whether the imbecility was such as to 
render the party legally incapable of executing deeds. The 
subsequent decisions in that State allow this kind of evidence. 
See Delafield v. Parish, 25.N, Y. 38 (1862. ) 








communicated and of which he is himself not aware? 
* * * “And soit isin regard to questions respecting 
the temper in which words have been spoken, or acts 
done. Were they said or done kindly or rudely—in 
good humor or in anger; in jest or in earnest? What 
answer can be given to these inquiries if the observer 
is not permitted to state his impression or belief? 
Must a fac simile be attempted so as to bring before 
the jury the very tone, look, gestures, and manner, 
and let them collect thereupon the disposition of the 
speaker or agent? * * * Unquestionably before a 
witness can be received to testify as to the fact of 
capacity, it must appear that he had an adequate 
opportunity of observing and judging of capacity. But 
so different are the powers and the habits of observa- 
tion in different persons, that no general rule can be 
laid down as to what shall be deemed a sufficient 
opportunity of observation, other than it has in fact 
enabled the observer to form a belief or judgment 
thereupon. Soitisin the analogous case of hand. 
writing. Ifa witness declares that he has seen the 
party write, whether it has been once only or a thou- 
sand times, this is enough to introduce the inquiry 
whether he believes the paper produced to be the 
party’s handwriting. His belief is evidence, the weight 
of which must depend upon consideration of all the 
circumstances under which it was formed.” 

In case 5 the court said; ‘‘a person may be insane, 
he may carry along with him such marked and un- 
mistakable indications of a diseased intellect, as to 
satisfy every one familiar with his habits and peculi- 
arities that he is insane, yet perhaps but few persons, 
without giving an opinion, could so describe the 
pathological condition of his mind as to communicate 
to a jury a distinct idea of his true condition. Shall the 
witness be confined to facts alone? Does not even a 
casual observer of mentai phenomena fully recognize 
the impossibility of communicating to another 
the facts and almost numberless minute circumstances 
indicating a morbid action of the brain, and consequent 
mental aberration, the main force of which may con- 
sist in some peculiar characteristic which none but 
the observer can fully appreciate? The jury, unlike the 
witnesses, have no knowledge of the condition of the 
accused from personal observation. How then shall 
they be placed in possession of those mysterious and 
indescribable phases which insanity wears, which 
though they make a correct and vivid impression upon 
the mind of the observer, yet lose much of their force 
by an attempted description? Must the prisoner 
(party alleged to be insane) lose the benefit of such 
testimony altogether, or shall the witness be required 
to furnish as well as he may a pantomimic delineation 
of the wild look, the vacant stare, the unnatural gait, 
the distorted countenance, the idiotic laugh as well as 
the numberless caprices and sudden and apparently 
causeless exhibitions of joy and sorrow? Were such 
the law, the force of the testimony would be made to 
depend upon the powers of the witness for imitation. 
Besides the whole would resolve itself into matters of 
opinion at last since the witness would but exhibit, as 
wellfhe could, the conception or opinion formed in his 
own mind of the appearance and conduct of the party.” 

In case 6 it was said: “A careful daily observer of a 
person feigning madness would witness innumerable 
acts, motions and expressions of countenance, which, 
with the attending incidents and circumstances, would 
conclusively satisfy him of the fictitious character of 
the pretended malady, but which he could never com- 
municate to ajury or scientific man, so as to give 
them a fair conception of their real importance. From 
poverty of language, these facts, should a witness 
attempt to detail them, ,would necessarily be mixed 
up with opinions general or partial, in spite of his best 
efforts to avoid it. There are things well known to 
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all persons, which our language only enables us to 
express by words of comparison—such are the peculiar 
features of the face indicating an excitement of the 
passions, affections and emotions of the mind, as hope, 
fear, love, hatred, pleasure, pain, etc. Testimony 
affirmiug the existence or absence of either of these, 
is but a matter of opinion. So the statement of the 
fact that a man's whole conduct is natural, is but the 
opinion of the witness, formed by comparing the par- 
ticular conduct spoken of, with the acts of the past 
life of the individnal. It would hardly be claimed 
that such evidence should be excluded, yet it is eqiva- 
lent to an opinion that the person is insane.” 
Joun D, Lawson. 
oo 


ACCEPTANCE OF BILL CONTAINING UN- 
FILLED BLANKS. 


ENGLISH HIGH COURT OF JUSTICE, QUEENS BENCH 
DIVISION, NOV. 2. 1882. 


GARRARD V. Lewis, 47 L. T. Rep., N. S. 408. 

A bill of exchange which contained the sum of 141. in figures 
in the margin, but no words inthe body to denote the 
amount, was accepted by the defendant and returned to 
the drawer to be filled in. The drawer fraudulently in- 
serted the words ‘‘ One hundred and sixty-four” in the 
body, and altered the marginal figures to that amount and 
issued the bill. Held, that the defendant was liable on 
the bill to the plaintiff, an innocent holder for value. The 
figures in the margin of a bill are merely an index or sum- 
mary of the contents of the bill. 

CTION by the indorsee of a bill of exchange against 
the acceptor. The bill read as follows when 
presented for payment: 

“ £ 164 Os. 6d. 

Bristou, Feb. 22, 1882. 

Four months after date pay to my order the sum of 
one hundred and sixty-four pounds and sixpence, 
value received. 

Srpney F. Bees. 

To Mr. John Lewis, Salisbury.” 

Defendant’s acceptance appeared upon the bill, as 
also the indorsement of the drawer. The defense was 
forgery and material alteration. The opinion states 
the material facts. 

Bowen, L. J. This was an action by the indorsee 
ofa bill of exchange against the acceptor, tried by 
consent before myself without ajury. The first ground 
of defense, that the acceptor’s signature was itself a 
forgery, was abandoned at thetrial. It remains for 
me to consider the second defense put forward, viz., 
that the bill after issue was altered in a material part. 
The bill of exchange in question had been drawn by 
one Sidney Bees, four months after date, on the de- 
fendant. At the time when the defendant appended 
his signature to the document, the sum to be men- 
tioned in the body of the bill was left in blank, but in 
the margin of the bill were the figures 14l. 0s. 6d., 
which was the sum for which the defendant desired to 
accept. Bees subsequently filled in the blank in the 
body of the bill for 1641. 0s. 6d., and fraudulently 
altered the figures in the margin to that sum. Having 
done so he indorsed the bill to the plaintiff, who took 
it as a bona fide holder for value for the larger amount. 
It was contended before me on the part of the plaint- 
iff that the document at the time it was handed to 
Bees was, in spite of the marginal figures, an accept- 
ance in blank which did not issue as a bill till after 
the body of the bill had been filled in, and that the 
alteration of the marginal figures was not an alteration 
after, but beforeor at the time of issue. Secondly, 
the plaintiff's counsel maintained that the defendant 
on account of his negligence was precluded, as against 





a bona fide holder for value, from disputing what Bees 
had done. From the view I take of this case it is 
unnecessary for me to examine or refer to the series 
of cases cited before me, beginning with Young y, 
Grote, 4 Bing. 253; which deal with the question of 
negligence as applied to negotiable instruments. It is 
however necessary that I should state what in my 
view was the character of the document when handed 
by the defendant in blank to Bees, and for this pur- 
pose to consider what is the exact import and effect of 
marginal figures at the head of a bill of exchange. 
They do not seem in general to have been considered 
among merchants as one of the same effect and value 
as the mention of the sum contained in the body of 
the bill. The history of these marginal figures may 
perhaps be shortly summarized as follows: The tirst 
model of a bill of exchange preserved to us, and which 
dates from 1381, does not I believe possess them, 
though it does not possess the votum or invocation 
with which merchants’ bills used generally to com- 
mence, and which usually preceded the figures. The 
marginal figures at the head of a bill, which have since 
become a matterof common usage, were probably 
added at a very early date,in order that the amount of 
the bill might strike the eye immediately, and were in 
fact a note, index, or summary of the contents of the 
bill which followed: (see Nouguier, Lettres de Change, 
edit. 1875, p. 127, ‘* Les chiffres ne sont que pour simple 
note.’’) Heinueccius, who treats such marginal figures 
as part of the lemma or heading, does not speak of 
them as an essential part of the bill, and the fact that 
by the law of some countries the amount of the bill 
was necessarily repeated, both in figures and in words, 
is adduced by him as a reason for this view (edit. A.D, 
1769, cap. iv. s.5; see also cap.iv.s. 12): ‘* Denique 
sollemne etiam est campsoribus, sub finem lemmatis 
cifris exprimere summam soluendam, addito moneta 
genere, quo exactori sit satis faciendum; quamvis hoc 
requisitum vel ideo,’essentiale dici nequeat, quod sum- 
ma in ipsis litteris cambialibus bis exprimi solet.” 
“ Hoc requisitum non esse essentiale vel inde patet, 
quod ipse acceptans hanc summam supplere potest, 
quum tamen debitor sine falsi crimine in ipsa obliga- 
tione nihil mutave possit. Aducitur ergo summa magis 
notitice, quam necessitatis causa.’’ Marius, the first 
English writer on the subject (2nd edit. A. D. 1655, p, 
34) in explaining that the words in the body are in case 
of difference to govern, adds: ‘The figures at the 
top of the bill do only,as it were, serve as the contents 
of the bill and a breviat thereof, but the words at 
length are in the body of the bill of exchange, and are 
the chief and principal substance thereof whereto 
special regard ought to be had.’’ The substance of 
this passage is reproduced by Beames, § 193. Story 
(Bills of Exchange, § 42) deals with the matter as 
follows: ‘The sum is sometimes also expressed in 
figures in the superscription as well as in the body of 
the instrument in letters, for greater caution. But if 
the sum in figures on the superscription differs from 
the sum in words in the body of the instrument, the 
letters will be deemed tobe the sum.’’ This view bas 
received judicial sanction in the case of Sanderson v. 
Piper, 5 Bing. N. C. 431, where a bill containing 2451. 
asa marginal figure, but two hundred pounds in the 
body of the bill in words was held to bea bill for the 
latter sum. The case of Rex v. Elliott, 1 Leach., C. U. 
175, is distinguished and explained py Tindal, C. J. in 
Sanderson v. Piper. Let us now apply the above pro- 
position to the case of a document like the present, 
signed originally in blank with a marginal figure or 
index, which has since been improperly altered. A 
document which contains such a marginal index, but 
in which a blank is left by the acceptor to be filled in 
with the dominant and all important statement in the 
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body of the bill defining the amount for which it is 
accepted, is not a perfect bill till this dominant portion 
of the bill has been filled in. The document is not 
invalid simply because it is incomplete. I creates 
certain rights and obligations just as a blank accept- 
ance does. But as the blank is presumably intended 
to be filled with something, the document till this 
“something” has been added is not complete. Nor 
is the question merely what is the actual limit of 
authority conferred by the acceptance in blank of 
such a docnment on the person to whom the acceptor 
hands it, but rather, what authority the acceptor by 
his conduct holds out that person as possessing when 
the bill has reached the hands of innocent hold- 
ers whodo not know that the actual authority con, 
ferred isalimited one only. Let me assume first a 
case in which no marginal figure exists at all, but in 
which a blank acceptance is left to be filled in, but 
which is subsequently filled in with a sum in the body 
of the bill larger than that which the acceptor has 
actually directed. It is plain, I think, that in the 
hands of a bona fide holder for value without notice, a 
bill so filled in binds the acceptor to the full amount. 
Next, let me assume a case of a similar excess of 
authority, where however a marginal index exists on 
the bill for a smaller sum than that which has been 
subsequently placed in the body of the bill. Is the 
apparent and ostensible authority of the drawer to 
whom the acceptance was intrusted in blank neces~ 
sarily limited by the figure in the margin, when the 
holder of the bill is acting innocently and in good 
faith? Ithink not. For it is conceivable that after 
the bill was signed in its original form the acceptor 
may have changed his mind and authorized the drawer 
to disregard the index and to fillin the body of the 
bill with larger amount. Ifthe acceptor had in fact 
authorized this to be done, surely he could not as 
against a subsequent holder deny that the bill for the 
larger amount so inserted by his express direction was 
his bill simply because the marginal figures have been 
left unchanged. Sanderson v. Piper seems to show 
this much at all events. Yet if the holder in the 
absence of notice would have a right to neglect the 
marginal figure if it remained unaltered, and to look 
only to the body of the bill, it would seem next to fol- 
low that even if the marginal figure was altered, the 
holder would have a right in the absence of notice to 
assume it was altered properly. The holder's right to 
look tothe body of the bill would not be affected by 
such alteration, if he did not know the alteration was 
improper. A fortiori, his right to look to the body 
of the bill would remain the same when he did not 
know the marginal figure had undergone any 
alteration at all. Thus I arrive at the conclusion that 
aman who gives his acceptance in blank holds out the 
person to whom it is intrusted as clothed with osten- 
sible authority to fill in the bill as he pleases within 
the limits of the stamp, and that no alteration (even if 
itbe fraudulent and unauthorized! of the marginal 
figure vitiates the billas a bill for the full amount 
inserted in the body, when the bill reaches the hands 
of a holder who is unaware that the marginal index 
has been improperly altered. For these reasons the 
plaintiff in this case would seem to be entitled to suc- 
ceed, and judgment must be entered for him with 
costs. 
Judgment for the plaintiff. 
—_——____g—_—___—— 
DESTRUCTION OF LEASED PROPERTY NO 
DEFENSE TO ACTION FOR RENT. 


ENGLISH COURT OF APPEAL, NOY. 10, 1882. 


MARSHALL v. SCHOFIELD, 47 L. T. Rep., N. 8. 406. 


Plaintiffs agreed to let, and defendants to take, in considera- 
tion of a yearly payment, all the room and powerin a 








mill, except a portion of the premises in which the ma- 
chinery stood. The agreement provided that plaintiffs 
should put in steam pipes, find certain machinery, and 
put the place in tenantable repair, and that the engine 
should run regularly a certain number of hours a week 
The payment was to commence in proportion to the 
amount of machinery running. During the defendants’ 
occupation the premises were burnt down. Plaintiffs sued 
for payment for a period after the fire. 

Held (affirming the judgment of Chitty, J.), that notwith- 
standing the fire had prevented plaintiffs from per- 
forming their part of the agreement in keeping the ma- 
chinery at work, still the payment sued for was rent, and 
the defendants were liable. 


HE plaintiffs were mill-owners. By an agreement 
dated the 17th of July, 1879, the defendants agreed 
with the plaintiffs ‘‘ to take all the room and power in 
Claugh Mill, Hightown, together with the warehouse 
room in connection therewith and closely adjoining, 
except one room,” in consideration of which the de- 
fendants agreed to pay, and the plaintiffs to accept, 
500/. per annum in half-yearly installments for the first 
year and quarterly afterward. The portion of the 
premises in which the engine was placed remained in 
the plaintiff's possession. The plaintiffs were to pro- 
vide certain specified machinery and put the premises 
in tenantable condition. It was also agreed that the 
engine should run a certain number of hours a week. 

The 5001. ayear was to commence to be payable in 
parts in proportion to the amount of machinery put in 
working order, but there was no stipulation for any 
deduction in event of the failure to supply the stipu- 
lated amount of power. 

Afterward by further agreement the defendants 
took another room at 2001. a year. On the 5th of Octo- 
ber, 1880, the mill was burned. No further machinery 
was putin. This action was brought to recover three 
quarterly payments, from Michaelmas, 1880, to Mid- 
summer, 1881. By consent the period before the 5th of 
October was disregarded and the case dealt with as if 
the fire had taken place before the commencement of 
the first of the three quarters. 

Chitty, J., before whom the case was tried without 
a jury, gave judgment for the plaintiffs, and the de- 
fendants appealed. 

BAGGALLAY, L. J. The defendants had been in oc- 
cupation of the whole mill with the exception of the 
basement and other parts, which were kept by the 
plaintiffs for their machinery. The defendants had 
been in occupation by two agreements, but the second 
merely extended the accommodation supplied and in- 
creased the rent payable, so we may treat the two as 
one agreement. The machinery belonged to the land- 
lords, and 7001. a year was paid by the tenants for two 
things, occupation and supply of steam power. On the 
5th of Oct., 1880, there was a fire, and the whole mill 
was burned and consequently the immediate continu- 
ance of the supply of machinery was rendered impossi- 
ble. Nothing was done; no fresh machinery was put 
in. This state of things goes on for nine months, and 
then three quarters’ reut is sued for. The answer of 
the defendants is substantially the argument of hard- 
ship. It amounts to this: “A portion of the rent was 
payable for the rooms but a larger portion was payable 
for the supply of steam power; the steam power has 
not been supplied for the last three quarters, and yet 
weare now called upon to pay the whole amount of 
the three quarters’ rent, while at the same time the 
landlords save something by not providing the ma- 
chinery and steam power.”’ As to the first point, it is 
recognized law as to a house that where there has been 
a fire and the house has been burned the tenant pays 
rent as if the house were uninjured. It is true he may 
have noenjoyment of his property, but there can be 
no question nowadays that he must still pay the rent. 
It is said here that the money payable by the tenants 
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is divided into two parts, rent and payment for the 
use of the machinery. That contention is met by de- 
cided cases. Selby v. Greaves, L. Rep. 3;C. P. 594, is 
a strong authority against the defendants’ contention, 
because there a portion of a room was let, together 
with steam power for working machines at a certain 
yearly sum, which was subject to certain deductions 
in the event of failure to supply steam power, and this 
was held to be rent; although it was payable partly 
for the occupation of the room and partly for the ma- 
chinery, yet it was held tobe one entire rent issuing 
out of the land, and therefore recoverable by distress, 
which it would not be if it were merely a payment for 
the hire of the machinery. It seems tome that that 
case is almost conclusive of the present, and is a suffi- 
cient authority to support the judgment now appealed 
from. In Hancock v. Austin, 14 C. B. N. 8S. 634, it 
was held that the payment for which the defendant 
distrained was not a rent issuing out of the land, and 
therefore the distress was illegal; but there the pay- 
ment was for thesupply of steam power by the defend- 
ant and for the right to place machines belonging to 
the plaintiff on the defendant’s premises, which dis- 
tinguishes that case from the present. It is said that 
the landlord might willfully and for his own purposes 
abstain from providing steam machinery according to 
the terms of his agreement, but if he did so, the only 
way in which the tenant could have a remedy would 
be by action or counter-claim, and this point is not 
raised by counter-claim in the present case. I am not 
prepared to say whether the landlord could possibly be 
made liable under such circumstances, but it is enough 
to say that the point was not raised here. I think the 
present case is governed by authority. Chitty, J., re- 
lied mainly on the decision in Selby v. Greaves, and 
taking that case into consideration, as well as the other 
authorities, I am of opinion that there is sufficient to 
justify his decision. The case of Taylor v. Caldwell, 
3B. & S. 826, was cited on behalf the defendants. I 
give no opinion as to whether I fully agree with that 
decision. There was no occupation there, and there- 
fore that case does not cover the present. I am of 
opinion that we ought to dismiss the appeal. 

Brett, L. J. agree with everything said by Chitty, 
J., and I am of opinion that his judgment ought to be 
affirmed for the reasons which he has given. The case 
depends on a recognized principle of law. It is said on 
behalf of the defendants that this differs from an 
ordinary case of landlord and tenant, because it is 
an agreement between merchants, but the 
agreement was in writing, and must be construed by 
the court. According to the construction put upon it 
by Chitty, J., with which I agree, this was a lease of 
a mill, and rent in the proper acceptation of the term 
was payable. In the case ofa tenant paying rent it 
has been decided long ago that inasmuch as rent is 
considered in English law to arise out of the land, and 
to be payable for the use of the land, the consideration 
cannot be divided. Therefore in the present case the 
whole 7001. is rent issuing out of the land. This is not 
a case of an agreement to allowa person to put ma- 
chinery in rooms where there is no demise of the rooms 
themselves, but on the contrary there is a rent re- 
served, and after each quarter the rent becomes due. 
It was argued that because there has been a fire and 
the building has been burnt down, no rent is payable, 
but that contention has been overruled a hundred 
times. There is no warranty by the landlord that 
there shall be no fire. I should say that no action 
could be brought against the landlord; but however 
this may be, the covenant to provide the steam power 
is an independent covenant. The only case which was 
colorably brought forward as an authority on behalf 
of the defendants was the action for double value for 
holding over. Robinson v. Learoyd, 7 M. & W. 48. 





That was a remarkable case, but it was only held there 
that under a penal statute which says double value, 
not double rent, only double the value of the land 
could be recovered, and the value of the steam power 
supplied could not be included. Therefore that deci- 
sion has really nothing to do with the present case. 

Liyptey, L. J. Iam also of opinion that the judg- 
meut of Chitty, J., is right, and for the reasons which 
he has given. We must construe this agreement, and 
in my opinion it is alease of room and steam power, 
and if so the case is undistinguishable from Selby y. 
Greaves, L. Rep., 3 C. P. 594, where it was held that a 
similar payment was rent, and could be distrained for; 
so the present case is covered by authority. It is 
settled that if there is a fire and the premises are 
burned down, the tenant must still continue to pay 
rent; we cannot now re-discuss that question. In 
Regnart v. Porter, 7 Bing. 451, which was cited in 
support of the appeal, the ratio decidendi was that the 
rent was uncertain, and therefore there could be no 
distress. Assuming that any action would lie against 
the landlords, that question is not raised in the present 
case. 

Judgment affirmed. 
I 


MUNICIPAL BOND COUPONS AND SUITS IN 
FEDERAL COURTS THEREON. 


SUPREME COURT OF THE UNITED STATES, 
JANUARY 15, 1883. 


TOWN OF THOMPSON v. PERRINE. 

Overdue coupons of municipal bonds which have not matured 
are negotiable by the law merchant. 

The right of the owner of coupons payable to bearer or to the 
holder thereof to sue in the Federal court does not depend 
upon the citizenship of any previous holder. He is not an 
assignee within the meaning of the act of March 3, 1875. 

|* error to the Circuit Court of the United States for 
the southern district of New York. The action 

was brought by Orlando Perrine, upon certain interest 
coupons which had been detached from bonds issued 
by the town of Thompson, Sullivan county, New York. 

The opinion states enough facts: 

Haran, J. In Thompson v. Perrine, 103 U. 8. 806, we 
affirmed a judgment of the Circuit Court of the United 
States for the southern district of New York, against 
the town of Thompson, in that State, for the amount 
of certain coupons of bonds, executed in behalf of that 
town, by virtue of the provisions of an act passed May 
4, 1869, and amended April 1, 1869. Those acts, as will 
be seen from the statement of the former case, au- 
thorized the town of Thompson, in aid of the con- 
struction of a railroad from Monticello, New York, to 
Port Jervis, in the same State—a majority of its tax- 
payers appearing upon the last assessment-roll, and 
representing a majority of the taxable property, not 
including lands of non-residents, having first consented 
to the debt being contracted—to issue bends, and to 
invest the proceeds when disposed of, in the capital 
stock of the railroad company organized to construct 
the proposed road. Bonds were issued, and instead of 
selling them and investing the proceeds in the com- 
pany’s stock, the local authorities exchanged them 
directly with the railroad company for stock. This, 
according to certain decisions of the highest court of 
New York, was in violation of the act giving autho- 
rity to issue the bonds. But by an act passed Aprii 
28, 1871—previous to which time the bonds had been 
issued and delivered—that exchange for stock was in 
express terms ratified and confirmed. And the con- 
trolling question in the former case was as to the 
constitutional validity of the latter statute. In Horton 
v. Town of Thompson, 71 N. Y. 513, decided January, 
1878, the Court of Appeals of New York held that as 
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the tax-payers had only consented to an issue of bonds, 
the proceeds of the sale of which should be invested 
in stock, it was beyond the power of the Legislature 
to validate bonds, which, in violation of the act under 
which they were issued, were not sold, but were directly 
exchanged for stock, of which fact all purchasers had 
notice from the recitals of the bonds themselves. That 
adjudication, it was contended, was binding upon this 
court. But to that proposition we declined to giveour 
assent, and stated with some fullness the reasons why 
this court could not give to the decision in Horton’s 
case the effect claimed for it by the town. 

We held for reasons which need not berepeated that it 
was within the constitutional power of the Legislature 
of New York to pass the curative statute of April 28, 
1871, and that from the moment it was enacted (if not 
before) the bonds, by whomsoever held, whether by 
the railroad company or others, became binding obliga- 
tions upon the town, as much so as if they had 
originally been sold and the proceeds invested in stock 
of the railway company as required by the acts under 
which they were issued. 

That decision controls the present case, for the 
latter in its essential features differs from the former 
only in the circumstances of the time when Perrine 
acquired title to the coupons in suit. Those hereto- 
fore sued on were purchased by him in 1875, while 
those now in suit were purchased by him in 1878, when 
they were overdue, and after the decision in 71 N. Y. 
was announced. Counsel for the town now insist that 
this court should follow the ruling in that case, at least 
as to holders of coupons or bonds who purchased after 
Horton v. Town of Thompson was decided; and they 
suppose that this court placed its former decision upon 
the ground mainly that Perrine purchased the bonds 
there in suit before the Court of Appeals declared the 
act to be unconstitutional. But in this view we do 
not concur. The reference in the former case, to the 
date when Perrine purchased, was to illustrate the in- 
justice which would be done were we, in opposition to 
our own view of the law, to follow the ruling of the 
State court made after he purchased—a decision,which 
with entire respect for the State court, was held not to 
be in harmony with its former decisions. What we 
decided was that the curative statute was within the 
limits of Legislative power, and that at least from its 
passage the bonds by whomsoever held, whether by 
the railroad company or others, became enforceable 
obligations of the town. Mitchell v. Burlington, 4 
Wall. 274-5; Taylor v. Ypsilanti, 105 U. 8. 60; Ohio L. 
& T. Co. v. Debolt, 16 How. 433. 

There is however one point made in this case, not 
made in the former one, and which itis our duty to 
notice. It is, that this action is excluded by statute 
from the jurisdiction of a Circuit Court of the United 
States. 

The 1ith section of the Judiciary Act of 1789 declares 
that no District or Circuit Court shall ‘ have cogniz- 
ance of any suit to recover the contents of any pro- 
missory note or other chose in action in favor of an 
assignee, unless a suit might have been prosecuted in 
such court to recover the said contents if uo assign- 
ment had been made, except in cases of foreign bills 
of exchange.”’ 1 Stat. 78; R. S., $629. The provision 
in the act of March 3, 1875, is: ‘* Nor shall any Circuit 
or District Court have cognizance of any suit founded 
on contract in favor of an assignee, unless a suit might 
have been prosecuted in such court to recover thereon 
if no assignment had been made, except in cases of 
promissory notes negotiable by the law merchant, and 
bills of exchange.” 

It is not claimed that the words “‘assignee’’ and “ as- 
signment,’’ as found in the act of 1875, have any mean- 
ing different from that attached to the same words in 
the act of 1789, or in section 629 of the Revised 





Statutes. But the contention of counsel is that the 
coupons in suit, being detached from the bonds and 
overdue when Perrine purchased them, were dis- 
honored, and therefore not negotiable by the law 
merchant; consequently it is claimed they are 
not within the exception of promissory notes nego- 
tiable by the law merchant, but are embraced by the 
general inhibition upon suits founded on contract 
where the assignor himself could not have sued in the 
Circuit Court. 

This position cannot be sustained. It is an imma- 
terial circumstance that the coupons when purchased 
by Perrine were detached from the bonds. And the 
bonds not having then matured, the coupons, though 
overdue,had not lost the quality of negotiability by the 
law merchant. This result must follow from the 
principles announced in Cromwell v. Sac Co., 96 U. 8. 
58. Further and apart from any consideration of the 
question as to the negotiability, according to the law 
merchant, of these coupons, Perrine is not an assignee 
within the meaning of the act of 1875, or of the previous 
statutes relating to the same subject. Giving the 
words assignee and assignment their broadest significa- 
tion, and conceding that in some cases the holder of a 
promissory note may become such in virtue alone of 
an assigument, yet, according to the established con- 
struction of the judiciary act of 1789, the right of the 
holder of a promissory note or bond payable to a 
particular person or bearer to sue in his own name, 
did not depend upon the citizenship of the named 
payee or of the first or any previous holder; this, 
because in all such cases, the title passed by delivery 
and notin virtue of any assignment. In Bullard,v. Bell, 
1 Mason, 251, Mr. Justice Story said that to bring a 
case within the exception contained in the 11th section 
of the act of 1789, “the action must not only be 
founded on a choose inaction, but it must be assign- 
able; and the plaintiff must sue in virtue of an assign- 
ment.’’ ‘*A note,’ said he, ‘payable to bearer, is 
often said to be assignable by delivery ; but in correct 
language there is no assignment in the case. It passes 
by mere delivery; and the holder never makes any 
title by or through any assignment, but claims merely 
as bearer. The note is an original promise by the 
maker to pay any person who shall become the bearer; 
it is therefore payable to any person who successively 
holds the note bona fide, not by virtue of any assign- 
ment of the promise, but by an original and direct 
promise, moving from the maker to the bearer.’’ In 
Bank of Kentucky v. Wister, 2 Pet. 326, this court said 
that it had ‘‘ uniformly held that a note payable to 
bearer is payable to any body and is not affected by the 
disabilities [to sue] of the nominal payee.”” Thompson 
v. Lee Co.,3 Wall. 331; Bushnell v. Kennedy, 9 id. 
391; City of Lexington v. Butler, 14 id. 293; Cooper 
v. Town of Thompson,13 Blatchford,434; Coe v. Cayuga 
Lake R. Co., 19 id. 522. 

The coupons here in guit are payable to the holder 
thereof, and upon the authority of the adjudged cases, 
Perrine is not an assignee within the meaning of the 
act of 1875. He is entitled to sue without reference to 
the citizenship of any previous holder. 

We perceive no error in the record and the judgment 
must be affirmed. 

It is so ordered. 
AUTHORITY OF ATTORNEY AT LAW TO 
INDORSE CLIENT'S PAPER. 


NEW YORK COMMON PLEAS, GENERAL TERM, 
JAN. 12, 1883. 


CHATHAM NATIONAL BANK v. HOCHSTADTER. 

An attorney-at-law employed to collect a claim took in pay- 
ment a check for the amount payable to the order of his 
client. The client refusing to pay the percentage de- 
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manded by the attorney for collection, the latter in- 

dorsed the check in the name of the client by him as 

attorney and obtained the money thereon. Held, that 

such indorsement was without authority and fraudulent, 

N action for the amount of a check paid by 
plaintiff bank. The facts were these: 

Defendant, as attorney-at-law received from one 
Hills his check on the Chemical National Bank payable 
to the order of one George W. Bruce. Bruce had 
employed defendant to collect a claim from one Fair- 
child, an insolvent. Thisclaim defendant presented 
to Hill and recovered from him the check in question 
in payment. Defendant claimed a commission of ten 
per cent from Bruce for collecting the claim, and on 
receiving Hill’s check sent it to Bruce with a demand 
for $12. Bruce refused to pay and defendant took 
away the check. 

It wassent to Bruce again with a similar demand 
two or three times and taken away by defendant each 
time, as Bruce refused to pay his bill. 

Finally after two weeks, defendant indorsed the 
check, ‘*George W. Bruce, per Oscar J. Hochstadter, 
Atty.,’’ and deposited it with the plaintiff, the Chatham 
National Bank, to the credit of the amount of “A. 
McFadden, per Oscar J. Hochstadter, Atty.’’ an ac- 
count kept in said bank by defendant. The amount 
of the check was credited to that account and subse- 
quently drawn out by defendant. The Chatham 
National Bank, in due course, collected the check from 
the Chemical National Bank, on which it was drawn 
by Hills, the maker. The Chemical Bank subsequently 
demanded back the amount of the check from the 
Chatham National Bank, on the ground of forged in- 
dorsement, and the latter having paid the amount to 
the Chemical Bank and having demanded it from de- 
fendant, brought this action on his refusal in the 
Marine Court. 

The complaint charged that the defendant made 
the indorsement to deceive and defraud the plaintiff, 
who relied on the representation that he was attorney 
in fact of Bruce, whereas he was not such attorney nor 
authorized to indorse for Bruce. 

The justice who tried the cause found that the de- 
fendant as attorney-at-law, under the circumstances 
of the case, was authorized and had a right to indorse 
the check and deposit and receive the pay thereon; 
that he acted in good faith, and that plaintiff had no 
cause of action against the defendant, and certainly 
not one in fraud. 

Judgment was given for defendant which was 
affirmed by the General Term of the Marine Court and 
plaintiff took this appeal. 

Stanford H. Steele, for appellant. 

George P. Avery, for respondent. 


J. F. Daty, J. An attorney-at-law, employed to 
collect a claim, who receives in payment thereof a 
check payable to the order of hds client, has no author- 
ity to indorse it in his client’s name and cash it. The 
power to indorse checks and bills must be expressly 
conferred. Filly v. Gilman, 34 Superior Ct. 339. 

A power of attorney to collect moneys due and to 
compound, discharge and give releases therefor does 
not authorize the attorney to indorse a bill drawn to 
the order of his principal. Hogg v. Snaith,1 Taunt. 
347; Murray v. East India Co., 5 B. & Ald. 204. 

Nor does the power to receive a check in payment 
give the attorney the right to assign jt or indorse it, if 
it be payable to the order of the principal. Holtzinger 
v. Nat. Com. Ex. Bank, 6 Abb. N. S. 292; Graham v. 
United States Sav. Inst., 46 Mo. 186; Millard v. Nat. 
Bank Republic, 4 Nash. Law R. 209. There is nothing 
in the authority of an attorney-at-law as such that 
confers power to indorse checks drawn to his client’s 
order, which he has received in payment of claims 








placed in his hands for coliection. On the contrary, 
nothing is better settled than that an attorney-at-law, 
employed to collect a demand, has not even authority 
to receive acheck, bill or note from the debtor in 
payment. How then can any authority to indorse 
such an instrument be implied? And if special author. 
ity were conferred on him by his client, to receive 
such an instrument, he would not be permitted, as the 
cases cited show, to indorse it in his client’s name, if 
it were drawn to the order of latter. It was suggested 
in the court below that the attorney of a non-resident 
or absent client might risk the loss of the debt if he 
had to send the check abroad or wait the client's 
return. The sufficient answer is that the difficulty 
suggested need never arise; the attorney may always 
refuse to receive a check and may insist upon payment 
of the claim in money. 

An objection to the recovery of the amount of the 
check in this action is made on the ground that the 
complaint alleges fraud on the part of defendant in 
indorsing the check as attorney for George W. Bruce, 
and collecting it through his own bank; and it is 
claimed that the evidence shows that defendant in- 
dorsed the check in good faith, upon the supposition 
that he had the right to indorse his client's name, 
The bad faith and fraud of defendant are conclusively 
proved. Asan atturney-at-law he knew he had no 
right to iudorse his client’s name, not being thereto 
authorized by his client. In indorsing as ‘‘ Att’y”’ he 
purposely omitted to state that it was attorney-at-law, 


but left itso in order to deceive the bank into the 


belief that he was attorney in fact for Bruce. His 
account was kept in the name of McFadden, from 
whom he had a power of attorney, and he knew that 
such a power was necessary to indorse checks, and 
that the presumption was that he indorsed the check 
as attorney in fact, just as he drew or indorsed for 
McFadden. 

But the strongest evidence of his bad faith is that he 
did not attempt at first to indorse and draw this check, 
but sent it repeatedly to Mr. Bruce, and only after the 
latter had refused to pay his bill, resorted to the 
desperate step of indorsing it fraudulently as a pre- 
tended attorney in fact and drawing the money. 

The judgment must be reversed with costs of this 
appeal and of the General Term of the Marine Court 
to plaintiff, and a new trial ordered, with costs of the 
former trial to plaintiff to abide event. 


——__¢—_—— 


NEW YORK COURT OF APPEALS ABSTRACT. 

DIVORCE — REMARRIAGE IN VIOLATION OF DECREE 
OUT OF STATE VALID FOR EVERY PURPOSE.— In 1861, 
E., the then wife of plaintiff herein, obtained a decree 
of divorce from him ina court of New York on the 
ground of his adultery. The decree was in the usual 
form, forbidding him to marry again during the life- 
time of E. In 1875, while E. was living, and the 
decree mentioned still in force, plaintiff and defend- 
ant, both residents of New York, went into Pennsyl- 
vania and were there married, and returned imme- 
diately to New York, where they have ever since re- 
sided. The marriage in Pennsylvania was valid ac- 
cording to the laws of that State. In an action by 
plaintiff against defendant for divorce, held, following 
Van Voorhis v. Brintnall, 86 N. Y. 18, that the mar 
riage of plaintiff and defendant was valid under the 
laws of this State. The provisions of the statute (2 R. 
S. 139, § 5 and 146, § 49) prohibiting the second marriage 
of a person divorced on the ground of adultery, during 
the life of the former husband or wife, have no appli- 
cation, as they are in the nature of a penalty, and have 
no effect outside of the State in the absence of express 
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terms of the statute showing legislative intent to give 
them that effect. Held also that it was not obligatory 
on the court below to deny plaintiff its equitable 
relief, when he came therein and asked to be relieved 
from the obligation he had assumed, contrary to its 
express command, on the ground that he was in con- 
tempt for marrying while E. was living. Neither the 
decree nor the statute which authorized it had any 
force outside of this State. The marriage being valid 
in Pennsylvania and here, to each party thereto must 
attach every right and privilege growing out of the 
relation. Judgmentreversed. Thorpv. Thorp. Opin- 
ion by Tracy, J. 

[Decided Dec. 28, 1882.] 

PRACTICE — CONSOLIDATING ACTIONS— CODE OF 
CrvIL PROCEDURE, SECTION 817.—Two actions by a 
devisee for partition were consolidated. The subject 
matter of oneaction was landin the county of New 
York; that of the other land in the county of Kings. 
Two of the defendants in the New York action were 
not parties to the Kings’ action and had no interest 
in its subject matter. Held, that the consolidation 
was unauthorized. The authority to consolidate 
actions given by Code Civ. Pro., § 817, permits consol- 
idation only when both actions are pending between 
the same plaintiff and the same defendant, for causes 
of action which might have been joined. That is not 
the case here. Order reversed. Mayor v. Mayor. 
Opinion by Finch, J. 

[Decided Oct. 27, 1882.] 


PROBATE LAW—JURISDICTION OF SURROGATE IN 


SPECIAL ACCOUNTING BY EXECUTOR.— Under the pro- 
vision of the statute in relation to accounting by ex- 
ecutors before the surrogate, which authorizes an ac- 
counting at the instance of a particular creditor or 
legatee upon acitation served on the executor, which 


may be followed by a decree for the payment of the 
particular debt or legacy of the party instituting the 
proceeding (see 2 R. 8. 92, $52; id. 116, $18; Guild v, 
Peck, 11 Paige, 475), such questions only can be de- 
termined by the surrogate as are appropriate to the 
limited and special nature of the proceeding. The 
provision in relation to payment, cannot be construed 
asauthorizing a decree of payment except where the 
right to the debt or legacy is undisputed. When the 
proceeding is by acreditor to compel the payment of a 
debt, and the debt is not admitted and is disputed, 
the surrogate has no power to adjudicate it. He must 
await the ascertainment of the debt by judgment, or 
upon a reference in the manner pointed out by stat- 
ute. This point was decided in Tucker v. Tucker, 4 
Keyes, 136. This decision was based in part upon the 
special provisions of the statute relating to disputed 
claims, and applies as well to a provisional as to a final 
accounting. The statute does not in terms preclude 
the surrogate from decreeing the payment of a dis- 
puted legacy upon the application of one party upon a 
provisional accounting, when the other parties inter- 
ested are not before him, but the inhibition is neces- 
sarily implied. Natural justice, as well as the princi- 
ples of law, requires that he should not proceed toa 
determination without the presence of all the parties 
who may be affected by the adjudication. While the 
surrogate has under the broad grant of power con- 
ferred by 2 R. S. 95, $71, upon a final accounting, 
where all parties interested are before the court, au- 
thority to determine a question of construction, which 
must be determined before a decree of distribution 
can be made, as incident to the authority to make dis- 
tribution, he cannot in the special proceeding above 
referred to determine the right toafund in contro- 
versy. Accordingly where a testator divided his pro- 
perty among his children, a daughter and five sons, 
making certain provisions as a life estate to the daugh- 





ter, and a disposition of the remainder, etc., which the 
executors of his will were directed to carry out, and 
the representative of the daughter, after her death, 
obtained a citation to the executors fora special ac- 
counting as to the amouut due the daughter, and the 
decree of the surrogate upon such accounting involved 
a construction of the clause of the willin relation to 
the income of the life estate. Held, that the decree of 
the surrogate, three of the sons of the sons of the tes- 
tator not having been brought into the proceeding, 
was invalid. See Brown v. Ricketts, 3 Johns. Ch. 
553; Hallett v. Hallett, 2 Paige, 15; Egberts v. Wood, 3 
id. 517; Holland v. Baker, 3 Hare. 69; Wakeman v. 
Grover, 4 Paige, 23; Sipperly v. Baucus, 24.N. Y. 46; 
Stilwell v. Carpenter, 59 id. 414; Bevan v. Cooper, 72 
id. 317; Stagg v. Jackson, 1 id. 206; New York Inst., 
ete.,v. Howe’s Exrs., 10)id. 84; Parsons v.Lyman, 20 id. 
103; McNaughton v. McNaughton, 34 id. 201; Bascom 
v. Albertson, 34 id. 584; Whitson v. Whitson, 53 id, 
479; Cushman v. Horton, 59 id. 149; Teed v. Morton, 
60 id. 502; Hoppock v. Tucker, 59 id. 202; Lawrence v. 
Lindsay, 68 id. 108; Luce v. Dunham, 69 id. 36; 
Wheeler v. Ruthven, 74 id. 428; Ferrer v. Pyne, 81 id. 
281. Judgment reversed. Matter of Riggs. Opinion 
by Andrews, C. J. 

[Decided Oct. 10, 1882.] 


SURETYSHIP — CONTRACT STRICTLY CONSTRUED — 
BOND FOR ONE POSITION OF PRINCIPAL DOES NOT APPLY 
TO ANOTHER.— In 1863, plaintiff bank employed C. as 
its book-keeper. Atthetime of his employment, to 
secure his fidelity, defendants executed a bond in the 
sum of $10,000, conditioned that C. ‘shall faitfully 
fulfill and discharge the duties committed to and the 
trusts reposed in him as such book-keeper, and shall 
also faithfully fulfilland discharge the duties of any 
other office, trust, or employment relating to the 
business of said association which may be assigned to 
him,’’ ete. [n 1870, C. was appointed receiving teller 
by plaintiff, which position he held until 1879, when he 
resigned. There was no breach of the bond while C. 
was book-keeper. While he was teller he embezzled 
funds of the plaintiff. Held, that the defendants were 
not liable on their bond for such embezzlement. The 
recital in such bonds, undertaking to express the pre- 
cise intent of the parties, controls the condition or 
obligation which follows, and does not allow it any 
operation more extensive than the recital which is its 
key, and so it has been held in many cases. In Lon- 
don Assur. Co. vy. Bold, 6 Ad. & El. (N. S.) 514, it is 
said: ‘“Intruth the recital is the proper key to the 
meaning of the condition.”” In Hassel v. Long, 2M. 
& 8. 99, it was said that the words of the recital ofa 
bond afforded the best ground for gathering the 
meaning of the parties. In Pearsall v. Hummersett, 
4 Taunt. 593, it was held that ‘‘the extent of the con- 
dition of an indemnity bond may be restrained by the 
recitals, though the words of the condition importa 
larger liability than the recitals contemplate.” See 
also Peppin v. Cooper, 2 B. & A. 431; Barker v. Packer, 
1T. R. 287; Liverpool Water Works Co. v. Atkinson, 
6 Fast. 507; Tradesman’s Bank v. Woodward, Anthon 
N. P. 300. Here the sureties undertook for the fidel- 
ity of their principal only while he was book-keeper. 
There are no words binding them in case of the ap- 
pointment of their principal to any other office. A 
surety is never to be implicated beyond his specific 
engagement, and his liability is always strictissimi 
juris and must not be extended by construction. The 
extent of his obligation must be determined from the 
language used, read in the light of the circumstances 
surrounding the transaction. But when the intention 
of the parties has been thus ascertained, the courts 
carefully guard the rights of the surety and protect 
him against a liability not strictly within the precise 
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terms of the contract. Ludlow v. Simond, 2 Cai. Cas. 
1; Crist v. Burlingame, 62 Barb. 351; McClusky v. 
Cromwell, 11 N. Y. 598; Gates v. McKee, 13 id. 232; 
Rochester City Bank v. Elwood, 21 id. 88; Pylus v. 
Gibb, 38 Eng. L. & Eq. 57. Order affirmed. National 
Mechanics Banking Association v. Conkling. Opinion 
by Earl, J. 

[Decided Oct. 10, 1882.] 


———_>__—_—_ 
sd 


UNITED STATES SUPREME COURT 
ABSTRACT. 


CORPORATION—STATE LAW AS TOSTIPULATION BY 
FOREIGN, DOING BUSINESS IN STATE—ATTACHMENT 
—SERVICE.—The laws of Mishigan provide for a suit 
against non-residents by attachment of property, and 
that in case of service of a copy of the attachment on 
the defendant therein the same proceedings may be had 
as in case of the commencement ofan action by the 
personal service of asummons. In respect to corpora- 
tions itis thus provided: ‘In suits commenced by 
attachment in favor of a resident of this State 
against any corporation created by or under the 
laws of any other State, government or country, 
ifa copy of such attachment and of the inventory 
of property attached shall have been personally 
served on any officer, member, clerk or agent of such 
corporation within this State,thessame proceedings shall 
be thereupon had, and with like effect, as in case of an 
attachment against a natural person which shall have 
been returned served in like manner upon the defend- 
ant.” Held, that the State might impose as a condi- 
tion of the doing of business by a foreign corporation 
within the State, that it shall stipulate that in any 
litigation arising out of its transactions in the State, it 
will accept as sufficient the service of process on its 
agents or persons specially designated; and the condi- 
tion would be eminently fit and just. And such 
condition and stipulation may be implied as well as 
expressed. If a State permits a foreign corporation to 
do business within her limits, and at the same time 
provides that in suits against it for business there 
done, process shall be served upon its agents, the pro- 
vision is to be deemed a condition of the permission; 
and corporations that subsequently do business in the 
State are to be deemed to assent to such condition as 
fully as though they had specially authorized their 
agents to receive service of the process. Such condi- 
tion must not however encroach upon that principle 
of natural justice which requires notice of a suit to a 
party before he can be bound by it. It must be 
reasonuble, and the service provided for should be 
only upon such agents as may be properly deemed rep- 
resentatives of the foreign corporation. See Pennoyer 
v. Neft, 95 U.S. 714; McQueen v. Middleton Manf’g 
Co., 16 Johns.{6;Peckham v. North Parish Haverhill, 16 
Pick. 286; Libbey v. Hodgdon, 9 N. H. 397; Moulin v. 
Insurance Co., 4 Zab. 223; Lafayette Ins. Co. v. 
French, 18 How. 487; Paulv. Virginia, 8 Wall. 181. 
Held, also, that when service is made within the State 
upon the agent of a foreign corporation, it is essential, 
in order to support the jurisdiction of the court to 
render a personal judgment, that it should appear 
somewhere in the record—either in the application for 
the writ or accompanying its service, or in the pleadings 
or the finding of the court--that the corporation was en- 
gaged in business in the State. The transaction of busi- 
ness by the corporation in the State, general or special, 
appearing, a certificate of service by the proper officer 
on a person who is its agent there, would be sufficient 
prima facie evidence that the agent represented the 
company in the business. It would then be open, 
when the record is offered as evidence in another 





State, to show that the agent stood in no repre- 
sentative character to the company, that his duties 
were limited to those of a subordinate employe, or to 
a particular transaction, or that his agency had ceased 
when the matter in suit arose. Judgment of U. §. 
Cire. Ct., E. D. Michigan, affirmed. St. Clair v. Coz, 
Opinion by Field, J. 

{Decided Dec. 18, 1882.] 


EXEMPTION — UNITED STATES SUBJECT TO 
SAME RULE AS PRIVATE CREDITORS AS_ TO 
HOMESTEAD LAW.—By the statutes in relation to the 
subject it is clear, that Congress recognizes that in case 
of executions upon judgments in civil actions the 
United States are subject to the same exemptions as 
apply to private persons by the law of the State in 
which the property levied on is found. Accordingly 
held, that the Wisconsin homestead law applied to 
exempt from levy and sale the homestead in that State 
of adebtor in a judgment in favor of the United 
States. As was said by Daniel, J., in Cary v. Curtis, 3 
How. 236,‘‘ the courts of the United States are all limited 
in their nature and constitution, and have not the pow- 
ers inherent in courts existing by prescription or by the 
common law.”’ In United States v. Knight, 14 Pet. 
301, it was decided that the act of May 19, 1828, gives 
the debtors imprisoned under executions from the 
courts of the United States, at the suit of the United 
States, the privilege of jail iimits in the severai States, 
as they were fixed by the laws of the several States, 
at the date of that act. It was there objected as here, 
that the provision of the statute did not embrace 
executions issued on judgments rendered in favor of 
the United States, upon the ground that the United 
States are never to be considered as embraced in any 
statute, unless expressly named. The Court said: 
**The words of this section being ‘ that writs of execu- 
tion and other final process issued on judgments and 
decrees rendered in any of the courts of the United 
States,’ it is obvious that the language is sufficiently 
comprehensive to embrace them, unless they are to be 
excluded by a construction founded upon the principle 
just stated.”’ Referring to the maxim nullum tempus 
occurrit regi, he says it rests on the ground that no 
laches shall be imputed to the sovereign, but he adds, 
*““Not upon any notion of prerogative; for even in 
England, where the doctrine is stated under the head 
of prerogative, this in effect means nothing more than 
that this exception is made from the statute for the 
public good; and the King represents the nation. The 
real ground is a great principle of public policy which 
belongs alike to all governments, that the public 
interest should not be prejudiced by the negligence of 
public officers, to whose care they are confided. With- 
out undertaking to lay down any general rule as ap- 
plicable to cases of this kind, we feel satisfied that 
when as in this case a statute, which proposes only to 
regulate the mode of proceeding in suits, does not 
divest the public of any right, does not violate any 
principle of public policy; but on the contrary, makes 
provisions in accordance with the policy which the 
government has indicated by many acts of previous 
legislation to conform to State laws, in giving to 
persons imprisoned under their execution the privilege 
of jail limits; we shall best carry into effect the legisla 
tive intent, by construing the executions at the suit of 
the United States to be embraced within the act of 1828.” 
The same line of reasoning was adopted by this court 
in Green v. United States, 9 Wall. 655. [t was there held 
that the act of July 2, 1864, which enacts that in courts 
of the United States there shall be no exclusion of any 
witness in civil actions, ‘* because he is a party to or 
interested in the issue tried;:” and the amendatory 
act of March 3, 1865, making certain exceptions to the 
rule, applies to civil actions in which the United States 
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are a party as well as to those between private persons: 
It was argued by the attorney general that the statutes 
were meant to give both parties an equal standing in 
court in respect to evidence; that the United States 
not being able to testify, a party opposed to them 
should not be allowed to do so either; and that inde- 
pendently of this, it was a rule of construction that 
“the king is not bound by any act of Parliament, un- 
less he be named therein by special and particular 
words.”’ The court said: “It is urged that the gov- 
ernment is not bound by alaw unless expressly named. 
We do not see why this rule of construction should 
apply to acts of legislation which lay down general 
rules of procedure in civil actions. The very fact that 
it is confined to civil actions would seem to show that 
Congress intended it to apply to actions in which the 
government is a party, as well as those between pri- 
vate parties. For the United States is a necessary 
party in all criminal actions which are excluded ea vi 
termini; and if it had been the intent to exclude all 
other actions in which the government is a party, it 
would have been more natural and more accurate to 
have expressly confined the law to actions in which 
the government is not a party, instead of confining it 
to civil actions. It would then have corresponded 
precisely with such intent. Expressed as it is, the in- 
tent seems to embrace, instead of excluding civil ac- 
tions in which the government is a party. Nothing 
adverse to this view can be gathered from the excep- 
tions made in the amendment passed in 1865."" And 
although it has been decided by the highest judicial 
tribunals in England (Feather v. Queen, 6 B. & 8S. 
257; Dixon v. London Small Arms Co., L. R., 1 App. 
Cas. 632,) that the sovereign is entitled tc +e use ofa 
patented process or invention without compensation 
to the patentee, because the privilege granted by the 
letters-patent is granted against the subjects only, and 
not against the crown, a contrary doctrine was held 
by this court in James v. Campbell, 104 U. S. 356, to 
prevail in this country. This court in that case said: 
“The United States has no such prerogative as that 
which is claimed by the sovereigus of England by 
which it can reserve to itself, either expressly or by 
implication, a superior dominion and use in that which 
itgrants by letters-patents to those who entitle them- 
selves to such grants. The government of the United 
States, as well as the citizen is subject to the Constitu- 
tion; and when it grants a patent, the grantee is 
entitled to it as a matter of right, and does not receive 
it, as was originally supposed to be the case in England 
asa matter of grace and favor.’’ The case United 
States v. Herron, 20 Wall. 251, was distinguished as 
being under the special proceedings of the bankrupt 
act. In Magdalen College case, 11 Rep. 66 b, Lord 
Coke, referring to Lord Berkeley’s case, Plowd. 246, 
declares that it was there held that the king was bound 
by the statute De donis, 13 Edw. 1, because for other 
reasons, ‘it was an act of preservation of the possession 
of noblemen, gentlemen and others,” and ‘‘the said 
act," he continues, ‘shall not bind the king only, 
where he took an estate in his natural capacity, as to 
him and the heirs male of his body, but also when he 
claims an inheritance as king by his prerogative.” By 
parity of reasoning based on the declared public policy 
of States, where the people are the sovereign,laws which 
are acts of preservation of the home of the family ex- 
clude the supposition of any adverse public interest, 
because none can be thought hostile to that, and the 
case is brought within the humane exception that 
identifies the public good with the private right, and 
declares ‘‘ that general statutes which provide necessary 
and profitable remedy for the maintenance of religion, 
the advancement of good learning and for the relief 
of the poor, shall be extended generally according to 
their words;’’ for civilization has no promise that is 





not nourished in the bosom of the secure and well- 
ordered household. Decree of U.S. Circ. Ct., E. D., 
Wisconsin affirmed. Fisk v. O’Neil. Opinion by 
Matthews, J. 

[Decided Dec. 11, 1882.] 


REMOVAL OF CAUSE—ON PETITION BY ALIEN— 
REPEAL.—The whole of the second subdivision of § 639 
U.S. R. S., was repealed by the act of March 3, 1875, 
C. 137, 1 Sup. U. S. R. 8. 174, and a cause is not re- 
movable on the separate petition of an alien. See 
Hyde v. Ruble, 105 U.S. 99. While repeals by implica- 
tion are not favored, it is well settled that where two 
acts are not in all respects repugnant,4f the later act 
covers the whole subject of the earlier, and embraces 
new provisions which plainly show that the last was 
intended as a substitute for the first it will operate as 
arepeal. United States v. Tynen, 11 Wall. 92. Order 
of U. S. Cire. Ct., N. D. New York, affirmed. King 
v. Cornell. Opinion by Waite, C. J. 

(Decided Dec. 4, 1882.] 


——__>__—— 


KANSAS SUPREME COURT ABSTRACT. 
JULY TERM, 1882.* 


EVIDENCE — ADMISSION BY ATTORNEY AT ONE TRIAL 
BINDS AT ANOTHER TRIAL.—An oral admission of a 
fact by an attorney during the trial of a cause binds 
his client, and such admission may be proved ona 
subsequent trial of the case; if from the language 
used at the time or the surrounding circumstances it 
appears that such admission was intended asa mere 
waiver of proof for the purposes of that trial only, 
that will be the whole scope of its force; but if it ap- 
pears to have been intended as a general admission of 
the fact, it will be as binding as though made upon 
such subsequent trial; and where it is uncertain what 
was the scope and intent of the admission, the matter 
must be left to the jury for its determination. In 
Holley v. Young, 68 Me. 215, it was held that ‘‘ an ad- 
mission made at the first trial, if reduced to writing or 
incorporated into the record of the case, will be bind- 
ing at another trial of the case, unless the presiding 
justice, in the exercise of his discretion, thinks proper 
to relieve the party from it.’’ See also Doe v. Burt, 7 
C. & P.6; Langley v. Lord Oxford, 1 M. & W. 508; 
Woodcock v. Calais, 68 Me. 244; Perry v. Manufactur- 
ing Co., 40 Conn. 313. Central Branch Union Pacific 
Railroad Co. v. Shoup. Opinion by Brewer, J. 


NEGLIGENCE — LEAVING TEAM UNHITCHED IN 
STREET — CONTRIBUTORY NEGLIGENCE — TRAVELLING 
IN STREET.— Where a person lawfully at work upona 
public street of a city, without fault on his part suf- 
fered damages from a team harnessed toa baggage 
wagon running away, held, that the owners were 
liable, it appearing that their driver and servant was 
negligent in leaving the team standing on the public 
street, insecurely hitched and unattended, while he 
was carrying a trunk from the wagon to a house, 
twenty to thirty feet distant. it is not necessary that 
a team of horses should have vicious propensities or be 
of restive disposition to make the owner responsible 
for injury by it through the negligence of his servant; 
nor will proof that the servant was a careful and pru- 
dent man, of sober and steady habits and competent to 
discharge the duties incumbent upon him in his em- 
ployment, necessarily relieve his employer of liability 
for injury resulting from his servant’s negligence in 
the line of his employment. Negligence is not imput- 
able to a person for failing to look for a danger, when 
under the surrounding circumstances the person 
sought to be charged with it had no reason to sus- 


* Appearing in 28 Kansas Reports, 
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pect that danger was to be apprehended. Where a 
person engaged in hauling dirt with a team and wagon, 
along the side of the traveled part of a public street of 
a city, after depositing his load, drove his team upon 
the traveled portion of the street, which was from 
twenty-five to thirty feet wide, and after he had 
driven about forty or fifty feet upon the traveled part 
of the street was seriously injured by a runaway team 
coming from the south and behind him, he was not 
necessarily guilty of such contributory negligence as 
to debar him from recovering damages, because he did 
not, in coming upon the travelled part of the road, by 
the use of his eyesight and hearing, discover, as he pos- 
sibly could have fone, the team in time to avoid being 
run over. A person travelling upon a public street is 
not bound to anticipate that the driver of a team will 
neglect his duties; and it was not the duty of the 
party injured upon approaching the travelled part of 
the street to stop and look up and down the street to 
see whether any teams were running away. The fail- 
ure of a person driving along upon the public street of 
a city, run over from behind by a runaway team har- 
nessed to a baggage wagon, to look behind him to dis- 
cover the approaching team and wagon, will potas a 
matter of law render him chargeable with such con- 
tributory negligence as would prevent a recovery for 
injuries thus received. See McCahill v. Kipp, 2 E. D. 
Smith 413; Illige v. Goodwin, 5 C. & P. 190; Dickson 
v.McCoy, 39 N.Y .400; Reeves v. Railroad Co., 30 Penn. 
St. 464; Railroad Co. v. Rice, 10 Kas. 426; Shultz v. 
North Western Railroad Co., 44 Wis. 638; Cottrell v. 
Railway Co., 47 id. 634. Moulton v. Aldrich. Opinion 
by Horton, C. J. 


OFFICER — DE FACTO, ACTS OF, VALID.— Where a 
person 1s duly appointed by the governor of the State a 
justice of the peace, aud thereafter qualifies and enters 
upon the discharge of the duties of the office, and is 
placed in full possession of the books, papers, and 
docket pertaining to the office, and after the expira~ 
tion of his term under his appointment continues to 
hold over, and refuses upon the demand of his suc- 
cessor in office to deliver up the books, papers, and 
dockets of the office, and has full charge and control 
of the same, and continues to discharge the duties of 
the office, and is generally recognized by a large por- 
tion of the people of the township where he holds his 
office, as such officer, fAeld, that he is a 
justice of the peace de facto, and his acts 
of as justice of the peace, though not those 
of a lawful officer, are valid so far as they in- 
volve the interests of the public and third persons. 
See State v. Carroll, 38 Conn. 449; Braidy v. Theritt, 
17 Kas. 468; Peterseila v. Stone, 119 Mass. 465. Morton 
v. Lee. Opinion by Horton, C. J. 


———__@-—___— 


RECENT ENGLISH DECISIONS. 

APPRENTICE — LIMIT OF MASTER’S AUTHORITY — 
IMPLIED CONTRACT AS TO PLACE OF PERFORMANCE OF 
conTRACT.— The plaintiff was bound apprentice to 
the defendants and their partners and successors in 
business in the trade of an engineer; and his father 
covenanted to provide him with board, lodging, and 
other necessaries. At the date of the indenture the 
business was carried on by the four defendants in 
London, where also the father of the apprentice 
resided, but there was no stipulation in the indenture 
as to the place where the business should be carried 
on. Before the term of the apprenticeship expired 
the defendants’ partnership was dissolved and two 
firms established, one in London, consisting of two of 
the defendants, and the other at Derby, consisting of 





the other two; the manufacturing part of the old 
business being carried on at Derby and the selling 
part in London. The defendants called on the 
plaintiff to attend at the place of business at Derby, 
Held, that there was an implied stipulation that the 
contract was to be performed at the place where the 
business was carried on and the parties resided at the 
date of the indenture; and that the direction to the 
apprentice to go to Derby was an unreasonable com- 
mand which he was not bound to obey. Held, also, 
that as the business was not carried on in its entirety 
by either of the two new firms, neither of them was 
the successor of the original firm nor entitled to the 
services of the apprentice. Rogers v. Charlton, 8 Q. 
B. D.1, overruled. The authorities on the subject 
are very meager. In Coventry v. Wendal, Brownl. 67 
id., was held that an apprentice to a surgeon was not 
obliged to go tothe West Indies at the command of 
his master, vut that he might be sent to any part of 
England. In that case the apprentice was part of the 
family of the surgeon and the surgeon did not himself 
go to the West Indies. Court of Appeal, July 4, 1882. 
Eaton vy. Weston. Opinion by Jessel, M. R. Sir James 
Hannen and Lindley, L. J. (L. R., 9 Q. B. Div. 636.) 


CONTRACT — BREACH BY ONE PARTY EXONERATING 
OTHER FROM PERFORMANCE.— No absolute rule can 
be laid down to show whether a breach of contract by 
one of the coytracting parties has exonerated the 
other from further performing his part of the con- 
tract. The question in each case is whether the acts 
and conduct of the party evincean intention no longer 
to be bound by the contract which depends on the 
evidence. There is no distinction in this respect 
between acontract part performed and one that is 
not performed atall. The question is not the right 
to rescind the contract but the right to 
treat a wrongful rescission of the contract by the 
other party as a complete renunciation of it, entitling 
the party who is not in the wrong to treat the contract 
asatanend. N. agreed to purchase from M. and Co. 
a certain quantity of steel to be delivered on board 
ship in five monthly installments, commencing with 
January, 1881, payment to be made within three days 
after receipt of the shipping documents. A part of 
the first installment was delivered in January, pay- 
ment for which became due on the 5th of February. 
On the 2d of February a petition was presented to 
wind up the company. N.’s solicitor then advised, 
that pending the petition, he could not safely make 
the payment without an order of the court authoriz- 
ing the company to receive the payment. On the 10th 
of February the company replied that they should 
consider the refusal to pay as a breach of contract, 
releasing the company from any further obligation on 
their part. On the 15th of February the winding up 
order was made. On the 17th of February N.’s 
solicitor informed the liquidator that N. claimed 
damages for non-delivery in January, but was prepared 
to accept and pay for all further deliveries without 
deduction on account of damages, if the payments 
were put to a separate account, subject to the claim 
for damages. He also said that N. would probably be 
willing to accept the January installment and waive 
damages. The liquidator refused to make any further 
deliveries, and commenced an action to recover the 
price of what had been delivered. N. put ina counter- 
claim for damages. Held (reversing the decision of 
Lord Coleridge, C. J.), that under the circumstances 
the company was liable for damages for non- delivery 
of the steel. See Freeth v. Burr, 29 L..T. Rep. (N. 8.) 
773; Honck v. Muller, 45 id. 202; Re Phoenix Bes. St. 
Co., 35 id. 776; Simpson v. Crippin, 27 id. 546; Withers 
v. Reynolds, 2 B. & A. 802; Hoare v. Rennie, 5H. & N. 
19. Ct. of App., June 13, 1882. Mersey Steel and 
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Tron Co. v. Naylor. 
Lindley and Bowen, L. JJ. 
369.) 


CoNTRACT—FOR SALE OF REAL ESTATE— UNMARKET- 
ABLE TITLE.— A contract for the sale of freeholds by 
the defendant to the plaintiff contained an agreement 
by the former to make a good marketable title. It,ap- 
peared on examination of the title, that the property 
was subject to restrictive covenants as to building. 
The defendant refused to procure arelease of these 
covenants. The plaintiff was aware of the covenants 
when he entered into the contract. Held (affirming 
the decision of Lopes, J.), that the plaintiff was en- 
titled to recover the deposit paid by him on entering 
into the contract. Cases Farebrother v. Gibson, 
1De. G. & J. 602, and Leyland v. Illingworth, 2 L. T. 
Rep., N. S. 456, distinguished. Ct. of App., June 19, 
1882. Cato v. Thompson. Opinion by Jessel, M. R. 
and Lindley, L. J. (47 L. T. Rep., N. S. 491.) 


NEGLIGENCE — INJURY FROM HIGH TIDE FLOWING 
THROUGH OPENED CUT IN DOCK WALL NOT ACT OF 
Gop.— The Victoria Dock Company, a company in 
corporated by Act of Parliament, in pursuance of 
their powers, in 1858 demised a portion of their dock 
wall or bank to the Thames Graving Dock Company, 
the lessees covenanting to construct a graving dock on 
land of their own, and make and at all times maintain 
a channel through the demised part of the wall into 
such graving dock. The Graving Dock Company 
constructed their dock and the channelin accordance 
with the covenants in the lease. The undertaking of 
the Thames Graving Dock Company was afterward 
acquired by the Victoria Graving Dock Company. 
The Victoria Docks Company was afterward amalga- 
mated with the London and St. Katherine’s Dock 
Company. On the 18th of January, 1881, there was an 
unusually high tide anda strong gale, which wus at 
its height at the highest point of the tide. The high 
tide and gale combined forced the waterjin the graving 
dock, which had entered it through the channe] 
demised by the said lease, over the banks, and flooded 
the plaintiff's land. The plaintiff sued both companies 
fordamages. The court came to the conclusion upon 
the evidence that the banks of the graving dock had 
not been properly maintained at the height required 
by the Dagenham Commissioners, who are the com- 
missioners of sewers for the district. Held, that 
neither the height of the tide nor the force of the 
wind, nor the coincidence of their happening together, 
could be considered as the act of God inthe sense 
which would discharge the Graving Dock Company 
from liability. That the St. Katherine’s Dock Com- 
pany, being under a liability to maintain their own 
wall,and having leased it with a covenant which 
bound the lessees to make an opening in it, were in 
the same position as if it had been cut by a contractor 
employed by them, and were liable for any damage 
resulting from their lessees’ neglect in taking proper 
precautions against the natural results of such open- 
ing. See Nitro-Phosphate, etc., Co. v. London & St. 
Kath. Dock Co., 39 L. T. Rep., N. S. 433; Bower v. 
Plate, 35id. 320. Chan Div., Aug. 8, 1882. Burt v. 
Victoria Graving Dock Co. Opinion by Field, J. (47 
L. T. Rep., N, 8. 878.) 


—_——__e—__———_ 


INSURANCE LAW. 


Opinions by Jessel, M. R., and 
(47 L. T. Rep., N. 8S. 


FIRE POLICY—CONDITION AS TO OTHER INSURANCE 
—OTHER INSURANCE, THOUGH UNENFORCEABLE, 
Avorps.—A fire policy contained this: ‘If the in- 
sured shall have, or shall hereafter make any insurance 
in any other company on the property hereby insured,” 
he “shall not be entitled to recover any loss,’’ etc. He 





subsequently procured a policy of insurance upon the 
same property whichjpolicy contained a similar pro- 
vision as to other insurance, rendering it invalid. 
Held, that the procuring of such second policy 
avoided the first one. See upon this subject conflict- 
ing authorities. Gale v. Belknap County Ins. Co., 41 
N. H. 170; Carpenter v. Providence Washington Ins. 
Co., 16 Pet. 495; Bigler v. New York Cent. Ins. Co., 
22 N. Y. 402; Lackey v. Georgia Home Ins. Co., 42 Ga. 
456; Allen v. Merchants’ Ins. Co., 30 La. Ann. 1886; 
Jacobs v. Equitable Ins. Co., 19 U. C. Q. B. 250; Ram- 
cey Woolen Cloth Manuf’g Co. v. Mutual Ins. Co., 11 
U. C. Q. B. 516; Mason v. Andes Ins. Co., 23 U. C. C. 
P. 37. See also Plath v. Minn. Farmers Ins. Ass’n., 
23 Minn. 479; David v. Hartford Ins. Co., 13 Iowa 69; 
Hubbard v. Hartford Ins. Co., 33 id. 325; Dahlberg v. 
St. Louis Ins. Co.,6 Mo. App. 121. Minnesota Sup. 
Ct., July 1882. Funke v. Minnesota Farmers Mutual 
Fire Insurance Association. Opinion by Dickinson, 
J. 


Fire PoLicy—CONTRACT OF RE-INSURANCE.— Where 
an insurance company, after having taken arisk and 
reinsured in another company to indemnify itself 
against loss on its policy, discharges its liability by the 
payment of a less sum than that for which the original 
insurance was effected, the sum so paid by it will be 
taken as the amount of damage sustained, and the 
measure of indemnity to be recovered from the re-in- 
suring company; provided such sum is within the 
amount of the re-insurance policy, and does not 
exceed the amount of actual loss, and such policy con- 
tains no condition for prorating loss or limiting 
liability. See Andree v. Fletcher, 2'T. R. 161; Merry 
v. Prince, 2 Mass. 176: Merchants Ins. Co. v. Washing- 
ton Ins. Co., 1 Handy, 408; Home v. Mutual Safety Ins. 
Co., 1 Sandf. 137; Blackstone v. Alemannia Ins. Co., 
56 N. Y. 104; Eagle Ins. Co. v. Lafayette Ins. Co., 9 
Ind. 44. Illinois Mut. Ins. Co., 67 Ill. 362. Ohio Sup. 
Ct., Jan. Term, 1882. Detroit Fire & Marine Insurance 
Co. v. Commercial Mutual Insurance Co. Opinion by 
Longworth, J. (88 Ohio St. 11). 


FIRE POLICY—DISCLOSURE AS TO TITLE—WAIVER.— 
(1) The plaintiffs purchased the premises insured and 
executed a mortgage back to their grantor. The 
grantor in his conveyance to them covenanted a per- 
fect title, and agreed to pay an old mortgage of $200, 
resting on the same. The plaintiffs represented to the 
defendant at the time of the insurance that theirs was 
the only mortgage on the premises. Held, that in 
equity, though not in form, there was a disclosure of 
the true title, as the plaintiffs could extinguish theirs in 
chancery by the amount that they were compelled to 
pay on the other mortgage; and that the court will not 
permit the insurer to avoid a policy for mere technical 
and formal defects. (2) If the defendant, after it knew 
of the other mortgage, continued to treat the plaintiffs 
as holding a subsisting policy, and bound by its terms, 
it would be a waiver of the defense of misrepresenta- 
tion of title. It is a question of title, and not of fraud. 
Vermont Sup. Ct., Feb. Term, 1882. Ring v. Windsor 
County Mutual Insurance Co. Opinion by Redfield, 
J. (54 Vt. 484). 


MUTUAL AID SOCIETY—FAILURE TO PAY ASSESS- 
MENT—ESTOPPEL.—A party to whom a certificate of 
membership in an aid union had been duly issued, 
subsequent to a default in payment, and who there- 
after had been twice assessed as a member by the 
union, must be considered as entitled to the benefits 
of the union, although he had not paid the $1.30 
required to be paid within 30 days after the presenta- 
tion of his application. The issuing of the certificate 
and making these assessments estop the union, after 
his death, from setting up this default. A failure to 
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pay an assessment levied on a member for a death 
which occurred prior to the date of his certificate, the 
assessment being contrary to the plain provisions of a 
by-law of the union, will not invalidate the claim of 
his representatives to benefits. U.S. Cir. Ct., N. D. 
New York, April, 1882. Roswell v. Equitable Aid 
Union. Opinion by Coxe, D. J. (13 Fed. Rep. 840). 


———>—____ 


CORRESPONDENCE. 


INTERVENORS. 
Editor of the Albany Law Journal: 

Your editorial remarks upon the decision of the 
Court of Appeals as to intervening attorneys, on page 
81 of your last number, seem to indicate that you have 
read the opinion but not the case referred to. 

It was this: The receiver of the company, having 
filed his account, claimed a commission of five per 
cent upon the assets, under chap. 902, Laws of 1869, 
and by virtue of a certificate given by the former in- 
surance superintendent, in pursuance of the provis- 
ions of that statute. The amount of commissions 
claimed was $68,000. The intervening attorneys, four 
in number, filed objections to the account and the 
certificate, and spent a good deal of time and money 
in attending at Schenectady and Albany before the 
Special and General Terms and the Court of Appeals. 
They succeeded in having large items of so-called 
assets stricken from the account and in setting 
aside the certificate of the insurance superintendent. 

Upon a rehearing before the present insurance 
superintendent, they again appeared and the reciver’s 
commissions were cut down to three and one-half per 
cent. of the amount of assets allowed, so that the re- 
sult of the action of the intervening attorneys wasa 
saving of over thirty thousand dollars to the fund. 
As this service was a benefit to all policy holders, and 
as the policy holders accepted that benefit, the inter- 
venors claimed that they should be paid by an allow- 
ance from the fund. 

The facts of the case being as above stated, what 
becomes of the proposition ‘‘ that the receiver and his 
counsel looked after the interests of the policy holders 
generally? ” 

It seemed to the intervenors that the receiver and 
his counsel during the long fight were looking after 
their own interests, which in this case were adverse to 
those of policy holders. 

You also seem to adopt the popular notion that 
large amounts of assets in bankrupt companies have 
heretofore gone to intervening Jawyers. 

The report of the Assembly Investigating Commit- 
tee showed that the large amounts referred to went 
not to intervening attorneys, but to the receivers, 
their counsel, and referees. 

In view of all the facts, ought not your concluding 
sentence be “ resettled ”’ so as to read: 

The effect of this decision will be that the large 
amounts of assets heretofore saved for the policy 
holders by intervening lawyers, will hereafter go to 
the receivers and their counsel without let or hind- 
rance? 

Respectfully yours, 
Lucius McADAmM. 

New York, Feb. 6, 1883. 


>. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down, February 
9, 1883. 

Judgment affirmed, with costs—Fellows v. Longyor ; 
Johnson v. Cornwall; Bostwick v. Van Voorhis.— 
Judgment of General Term reversed and judgment 
ordered on verdict, with costs—Sheehan v. The New 
York Central and Hudson River Railroad Company. | 





—Judgment reversed and new trial granted, costs to 
abide event—Harris v. Hiscock.—Judgment modi- 
fied by reducing the amount to be paid in case the 
return of the property shall not be had to the amount 
of execution, interest and expenses, and as so modified 
affirmed, without costs in this court—Fowler v. Haynes, 
—Judgment and order denying a motion for a new 
trial on the minutes, affirmed with costs. Appeal 
from order denying motion for new trial, on the ground 
of newly discovered evidence, dismissed without costs. 
Order granting plaintiff costs against estate of defend- 
ant’s testator, affirmed without costs— Mettzer y, 
Doll.——Orders of General and Special Terms reversed 
with costs, and motion denied, with ten dollars costs— 
Langon v. Gay.—Order affirmed with costs—The 
Metropolitan Concert Company v. Abbey ; Sarvent v. 
Hesdod; Hessberg v. Riley.——Order of General Term 
affirmed, with one bill of costs to respondents— Keeler 
v. Judson.——Order of General Term affirmed and 
judgment absolute rendered against the appellant on 
the stipulation, with costs—Adams v. Adams. 
The court took a recess until March 5th. 


ae 
NOTES. 


\ HARTON on contracts is published by Kay & 

Brother, of Philadelphia. Our recent notice 
omitted to state this. The London Solicitors’ 
Journal, speaking of Mr. Bishop's proposal to havea 
bureau to investigate the originality and bonu fides of 
every new law book, remarks: ‘The main difficulty 
which occurs to us with regard to this admirable pro- 
posal isin finding persons of a disposition sufficiently 
heroic to act as ‘trained experts’ in the performance 
of these delicate and responsible duties. The ‘ trained 
expert’s’ days would be spent in considering defenses 
to actions for libel; he would pass his nights in ter- 
ror of revolvers and bowie knives, and his only secure 
refuge would be the gaol into which his incessant 
contempts of court would be certain to bring him.” 
— Under the head of ‘defects of the new law 
courts,” the London Law Journal says: ‘Some of 
the jury complained of the draught, which it appeared 
came from the passage into which the door at the 
back of the jury box directly opened. A witness had 
his coat and umbrella stolen from the rail of the 
witness-box while he gave evidence.’’ Perhaps the 
draught carried off the umbrella. — The Texas Law 
Review is the title of a new publication, hailing from 
Austin. It does us the compliment exactly to copy 
the cut at the head of this journal. We regret to state 
that this is the only one of our features that it copies. 
—The first number of the American Law Review 
since the consolidation with the Southern Law Review 
contains 150 pages, and leading articles as follows: 
Limited liability of ship-owners for master’s faults, 
by Harrington Putnam; Proof of handwriting by 
comparison, by John D. Lawson; Recent legislation 
as to employer’s liability — railroad companies liable 
for injuries to their employees, by Arthur B. Ellis; 
Agreement for separation between husband and wife, 
by Charles A. McMahon; Elements distinguishing the 
successful from the ordinary legal practitioner, and 
what they suggest, by Joel Prentiss Bishop. (Does 
Mr. Bishop mean to insinuate that lawyers are not 
ordinarily successful?) The latter is lively reading; 
but Mr. Bishop has the vagary that nobody but him- 
self can write, or at least does write, original law 
books. Mr. Bishop pronounces the central error in 
teaching law tobe ‘tthe eternal looking after the 
instances,” “‘instead of searching constantly for the 
rule which governs the instances.’’ The editors of the 
consolidated Review are Lucien Eaton and Seymour 
D. Thompson. 
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CURRENT TOPICS. 


Y the side of Judge Folger’s memorial of Chief 
Judge Church, and ex-Governor Hubbard’s 
eulogy of William Hungerford, should be placed 
the recent address by Mr. E. J. Phelps, before the 
Vermont Historical Society, on the late Chief 
Justice Samuel Prentiss. Mr. Phelps, like Gold- 
smith, has touched nothing that he has not adorned, 
and has never more adorned any thing than the 
present subject. Of the material for judges he says: 
‘Some people are coming to think in these days, 
that a judge can be manufactured out of almost any 
sortof material. And it is true enough, that almost 
any man can sit upon the bench, can hear causes, 
and after some fashion can decide them; and the 
world will go along; there will be no earthquake; 
there will be no interruption of human affairs; he 
will fill the office. But by and by it will come to 
be discovered, that the law of the land, which ap- 
parently has lost nothing of its learning, has won- 
derfully lost its justice; that conclusions that by 
learned reasons and abstruse processes have been 
reached, are not consonant with justice, and estab- 
lish rules that cannot be lived under. As the com- 
mon people say, they may be law, but they are not 
right. There is philosophical and sufficient reason 
for this result. It is inevitable. Justice under the 
common law cannot be administered in the long 
run by an incapable man. And he is an incapable 
man for that purpose, who is not a master of the 
principles of the law, by a knowledge systematic, 
comprehensive aud complete. Because those prin- 
ciples are the principles of justice. They are de- 
signed for justice. The law has no other reason, no 
other purpose. The judge who draws his conclu- 
sions from this source, will keep within the limits 
of justice. The judge who is groping in the dark, 
and depending upon lanterns to find his way, who 
is swayed and swerved by the winds, the fancies, 
and the follies of the day, and by the fictitious or 
undiscriminating learning that finds its way into 
multiplied law books, will reach conclusions which 
laymen perhaps cannot answer, but which mankind 
cannot tolerate. Such courts lose public confidence, 
and business forsakes them. It is an invariable 
truth, that the more thorough the legal acquire- 
ments of the judge, the nearer his decisions ap- 
proach to ultimate justice.” 


What can be more exquisite than the follow- 
ing portrait of the old man? “He was as 
charming to look at as a beautiful woman, 
old as he was. His hair was snow-white, 
his eyes had a gentleness of expression that no 
painter can do justice to; his face carried on every 
line of it the impress of thought, of study, of cut- 
ture, of complete and consummate attainment, His 
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cheek had the color of youth. His figure was as 
erect and almost as slender as that of a young man. 
His old fashioned attire, the snowy ruffle and white 
cravat, the black velvet waistcoat, and the blue 
coat with brass buttons, was complete in its neat- 
ness and elegance. And the graciousness of his 
presence, so gentle, so courteous, so dignified, so 
kindly, was like a benediction to those who came 
into it. Happy is the man to whom old age brings 
only maturity and not decay. It brought to him 
not the premonitions of weakness, of disease and 
dissolution, but only ripeness — ripeness for a higher 
and a better world. It shone upon him like the 
light of the October sun, on the sheaves of the 
ripened harvest.” 


The peroration contains words of truth and 
soberness that may well be pondered in these 
days of scrambling for office: “It is a com- 
mon saying that this is a government of the people. 
That is a mistake; there never was a government of 
the people. No people can administer a govern- 
ment; they only designate the men who shall ad- 
minister it. That is what they have to do, and 
all they can do. We have seen the manner of men 
that our fathers placed in the discharge of public 
trusts. If the same superiority which they de- 
manded, we demand, it will be forthcoming. The 
world has not depreciated. There is as much ca- 
pacity in it as there ever was. If it is called for, it 
will come to the service. If it is made, as it should 
be, the exclusive requisite to public office of import- 
ance, it will not fail/to be found. It is time there 
was courage enough to controvert the idea that in 
some parts of this country is making its way, that 
all that is necessary to qualify a man for high office, 
is the cunning that enables him to get intoit. The 
government of the country requires personal supe- 
riority; superiority of natural capacity, superiority 
of attainment; the acquirements of those who have 
been willing to toil while others slept; and it is 
time we had the sense to think so, and the courage 
to say so. When the day comes, as it has come in 
too many other places, when the road to high office 
shall require a man, instead of attaining the requi- 
site superiority, to divest himself of all appearance 
of superiority to the general mass of mankind, and 
to assimilate himself as completely as possible with 
those who are inferior; and having thus achieved a 
mean and unworthy popularity, then to exercise his 
ability in crawling into place, by traffic and manage- 
ment, and intrigue — when that time comes —I say 
it will need no prophet or astrologer to cast the 
horoscope of our State. The dry rot will permeate 
every timber of the edifice that our fathers reared, 
and all the glory of the past will be lost in the dis- 
honor of the future.” 


The committee of the Bar Association of the city 
of New York, appointed to report upon the pro- 
posed repeal of the Penal Code, have reported 
against the repeal, Mr. J. Bleecker Miller dissent- 


ing. Inasmuch as the majority report is signed 
by several gentlemen understood to be opposed to 
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general codification, this is a weighty tribute to the 
excellence of the Penal Code. The report is not 
one of unmixed praise; indeed, it shows much 
more of the spirit of reluctant acquiescence than of 
hearty admiration; but even this renders the result 
more significant. It may safely be said that if the 
Bar Association cannot find more faults than virtues 
in the Penal Code, then there is no use in anybody 
else’s looking. 


A singular bill has passed to a third reading in 
the lower house of the North Carolina Legislature, 
although it was adversely reported upon. It is in 
substance, that hereafter in actions for seduction 
it shall not be necessary to allege in the complaint 
the existence of the relation of master and servant 
as between the plaintiff and the party alleged to 
have been seduced, provided the plaintiff shall be 
the father, or if he be dead, the mother, or in case 
of an orphan seduced, the guardian or any one 
standing in loco parentis, but in all such cases the 
father, if living, or if dead, the mother, or if both 
be dead, the guardian or any one standing in the 
relation of a parent to the female alleged to have 
been seduced, shall have a right of action for such 
seduction. It was urged in support of the bill, that 
the law as it now stood compelled a man in his suit 
forthe seduction of his daughter to allege that she 
was his servant and was less able to perform her 
duties by reason of theseduction, In a case where 
a man who had a daughter seduced who was insane, 
or unable to work, or who was absent from the home- 
stead at the time of the seduction, there was no 
remedy. One member thought that this bill was 
not needed to protect the virtue of North Carolina; 
that the purity of her people would protect itself. 
Another said that it was not a bill to be laughed at 
but one to be seriously considered. That if one 
wanted to bring a suit for a horse he could do so, 
but when he sued for seduction he was compelled to 
bring his action for services lost, and thereby swear 
to a lie in order to bring his action. Another thought 
it was a monstrous technicality which protected the 
virtue of a servant, because she was a servant, and 
did not protect that of a daughter. The foundation 
of the action is the loss of service, and rightly, we 
think. To be sure, in practice, it amounts to very 
little — pouring tea or milking cows, or something 
of that sort suffices. But why should a father have 
a money recompense for mere injury to his feelings 
by the seduction of his daughter? If the recovery 
went to the daughter, in cases of accompanying 

romise of marriage, there would be some sense in 
it; but then the action is for breach of contract. 
We do not believe in this sentimental kind of justice. 
Seduction is wrong; therefore punish it criminally ; 
but do not put a price upon a daughter’s virtue, in 
consideration of which the father agrees to call it 
quits. 


After all, the most practicable way to prevent the 
dreaded ‘‘increase of lawyers” is to subject them to 
an examination such as we find prescribed in Ireland. 
There are 12 questions in eo history; 10 in 
geography; 6 inarithmetic; and 5 in book-keeping. 
Of the historical questions we could fairly answer 
about half; of the geographical, 4; of the arithmeti- 
cal, 8; of those in book-keeping, possibly three. 
That would shut us out. In fact, we could not begin 
to get a situation asa post-office clerk under the 
rules of civil service reform. At the same time, we 
have some doubt whether it is essential for an 


kings of England;” or tell the derivation of the 
‘*crest and motto of the Prince of Wales ;” or explain 
the meaning of ‘‘the sun’s declination ;” or mention 
‘**the chief naval battles in which England was en- 
gaged during the reign of George III,” and the like, 


Jessel, M. R., must be an uncomfortable judge to 
argue before. Lately, says the London Law Times, 
‘*a scientific queen’s counsel, being unable at once 
to answer a trublesome legal conundrum put by the 
master of the rolls, said he knew how difficult it 
was to argue with his lordship. The master of the 
rolls said he sympathized with him, but that he 
always liked to let counsel know what was passing 
through his mind. I had the misfortune myself, 
said the learned president, ‘to practice before a 
judge who used to bottle up his mind, so that you 
never could tell until he delivered judgment which 
way he was leaning. I resolved, when I was raised 
to the bench, to take the opposite course, and I 
think my method has its advantages. Counsel how- 
ever often think that Iam more against them than 
Ireally am.’ It is a fact, nevertheless,” continues 
the Times, ‘‘that the interlocutory remarks of his 
lordship, however early in the argument they are 
uttered, are seldom inconsistent with his judgment, 
and they are expressed with such clearness — not to 
say vigor — that it is not surprising that counsel are 
occasionally induced to believe that further argu- 
ment is a waste of time and labor.” The last sen- 
tence is a very pretty bit of sarcasm. We think it 
is indeed wrong for a judge to ‘‘bottle up his 
mind,” on the bench, but we see no advantage in his 
exhibiting the ‘‘staggerings of his mind,” as Presi- 
dent Gartield called his dubitations. 


By the aid of his ‘‘Reader’s Handbook,” the 
Regent of the Albany Argus is very facetious at our 
expense about the contract for printing the Court 
of Appeals reports and our remarks upon the pending 
billin respect to the letting of such contracts. The 


Argus thinks we are not disinterested. We never 
pretended tobe. Thatis the difference between the 
Argus and ourselves— the Argus is always pretend- 
ing to be disinterested and never is. The Argus 
would like to be reinstated in the printing of these 
reports for a democratic publisher to whom the con- 
tract should be awarded by a democratic reporter and 
a democratic clerk. Perhaps now the Argvs, having 
passed the Regents’ examination in Dickens, will 
lay aside its facetiousness long enough to explain 
why the letting of these contracts should be taken 
away from the secretary of State, the attorney- 
general and the State reporter, and intrusted to the re- 
porter and clerk alone—for that is what it would come 
to, and is meant to come to—and especially why acon- 
tract having a year to run, for furnishing the reports 
at one dollar a volume, should be abrogated and 
awarded to somebody else for possibly three dollarsa 
volume. And further, perhaps the Argus will explain 
why the term of the contract, now limited by law 
to three years, is by the proposed bill to be extended 
to five years. Of course, there is no favoritism or 
politics in all this! But still we have a curiosity to 
have the disinterestedness pointed out, for the ben- 
efit of the public who have got to pay the money. 
————— 


NOTES OF CASES. 


N Pearce v. Langfitt, Pennsylvania Supreme Court, 





English lawyer to be able to “enumerate the Danish 


Dec. 80, 1882, 13 Pittsb. Leg. Jour. 255, it 
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was held that a notice of protest inclosed in an 
envelope properly stamped and directed to the post- 
office address of the indorser, and handed to a 
letter-carrier, whilst in the discharge of his official 
duties, for mailing, is sufficient evidence of mailing 
the aotice of protest to fix the liability of the 
indorser, whether he received the notice or not. 
Also the court will take judicial notice of the 
geography of the country, of the ordinary speed of 
railway trains, and the time within which mailsmay 
be transported between such cities as New York and 
Pittsburgh ; may correct misstatements in reference 
thereto, made by counsel in thair address to the 
jury. The court said: ‘We think the delivery 
of a letter to an official letter-carrier is the full 
equivalent for depositing it in a receiving-box, or at 
the post-office. When left in the formerit is for the 
purpose of being taken therefrom by the carrier, and 
if left at the post-office it must be taken from the 
receptacle there provided for its deposit, either by 
the postmaster or by some one of his agents, to be 
placed in the mail. In either case the letter must 
come into the personal custody of some one, lawfully 
authorized for the purpose, whose function it is to 
participate in the transmission of it from the sender 
to the mail. It certainly can make no difference 
whether the letter is handed directly to the carrier, 
or is first deposited ina receiving-box and taken 
from thence, by the same carrier. In the case of 
Skilbeck v. Garbett, 7 Ad. & Ell. (N. S.), 846, in which 
the very point was decided, Lord Denman, C. J., 
said: ‘Ifthe public servant belonging to the post- 
office takes charge of the letter in the exercise of his 


public duty it is the same asif it were carried to the 


office.’ The postal regulations of the United States 
require that carriers while on their rounds shall 
receive all letters prepaid that may be handed to 
them for mailing. It follows that when such a 
carrier receives a prepaid letter from a citizen for the 
purpose of being mailed, he is in the strict perform- 
ance of his official duty. On the trial the learned 
judge of the court below, to correct an alleged mis- 
statement of the counsel for the defendant in his 
summing up to the jury, as to the distance from Néw 
York to Pittsburgh, said to the jury that the distance 
was not over five hundred miles, as had been asserted 
by counsel, but only four hundred and forty-four 
miles, and added that perhaps some of the jurors 
knew that as well as thecourt. The judge also said 
it was well known that a train, leaving New York 
between five and six o’clock p. m. of one day, would 
reach Pittsburgh by eight o’clock the next morning, 
ifon time. We think, if counsel erroneously made 
a statement as to the distance between the two cities, 
it was the right of the court to correct the error by 
stating the true distance. This isa matter of the 
geography of the country. In1 Wharton on the Law 
or Evidence, at § 335, et seg. the writer states 
numerous matters of which courts will take judicial 
notice, and amongst many others, enumerates ‘dis- 
tances as calculated by a map;’ and ‘the ordinary 
time of voyages.’ In section 340 he says: ‘A court 
isbound to take judicial notice of the leading 
geographical features of the land, the minuteness of 
the knowledge so expected being in inverse propor- 
tion to distance. Thus a court sitting in a particular 
city‘is bound to know the general scenery of such 
city, and its division,into streets and wards; the courts 
ofa particular State, to know the boundaries of the 
State, and its divisions into towns and counties and 
the limits of such divisions; and of its judicial dis- 
tricts; the position of leading cities and villages in 





such State and the natural boundaries of the State,’ 
citing numerous authorities in support of his text. 
We apprehend that the ordinary speed of railway 
trains isa matter of judicial cognizance, and hence a 
very simple computation will demonstrate with 
approximate certainty the time within which mails 
may be transported between such cities as New York 
and Pittsburgh. It may be doubted that a court 
should take judicial notice of the particular hours 
when trains leave their points of departure. But 
what the court said was that there was nothing im- 
probable in the idea that a notice of protest could 
reach Pittsburgh the day following the maturity of 
the note. There was certainly no error in this. Per- 
haps the learned judge went too farin stating that 
a train leaving New York at five or six in the 
evening would reach Pittsburgh the next morning at 
eight, but if he was in error in so saying it is quite 
immaterial, for the reason that the cashier and the 
plaintiff had doth testified that the notices were 
received at the bank within a day or two after the 
maturity of the note.” In Wynen v. Schappert, 6 
Daly, 558 it is held that delivery of a notice of 
protest, properly addressed, to a government letter- 
carrier, is good service by mail. 


An interesting point of practice was lately decided 
by Judge Fursman, Rensselaer County judge, in 
the Matter of Church, namely, that on a proceeding 
de lunatico inquirendo counsel for the alleged lunatic 
have aright to sum up to the jury. The court, after 
remarking on Penrhyn State Co. v. Meyer, 8 Daly, 
61; Millerd v. Thorn, 56 N. Y. 402; Scott v. Hull, 8 
Conn. 296; Davis v. Mason, 4 Pick. 158; Huntington 
v. Conkey, 83 Barb, 218; holding that the general 
right to address the jury is of substance and not of 
discretion, proceeded: “ In Matter of Dickie, 7 Abb. 
N. C. 417, counsel for the alleged lunatic was _per- 
mitted to sum up against the objections and excep- 
tion of the petitioner. The jury having found that 
the alleged lunatic was of sound mind, on the motion 
to confirm it was insisted that this was error. The 
court, Brady, J., held otherwise and sustained the 
finding. In the Matter of Amhout, 1 Paige, 498, 
Chancellor Walworth,in setting aside a commission 
for irregularities and ordering a new one to issue, 
assumed to give directions to the new commissioners 
as to the manner of their procedure in executing it. 
He said ‘ after the testimony is closed the commis- 
sioners should submit the question to the jury in the 
form of a charge, stating the law applicable to the 
case and recapitulating the facts if necessary, but 
without argument of counsel on either side.’ No 
authority is cited, and no reason is given why 
counsel should not be allowed to address the jury. 
The question was not before the chancellor for 
adjudication, and his remark does not rise to the dig- 
nity of adecision. I cannot regard it as an author- 
ity and am satisfied that the weight of reasoning is 
the other way. Barbour’s Chancery Practice and 
Crary’s Special Proceedings contain the same state- 
ment in the same language, citing 1 Paige, supra, as 
the authority therefor. Neither they, norany other 
text writer whose works I have been able to consult, 
furnish any reason whatever in support of such a 
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rule; andI think the principle established by the 
cases above cited is in direct conflict with it. It is 
urged by counsel for the petitioner that it is always 
discretionary with the trial court to grant or refuse 
permission to counsel to sum up to the jury, and I 
am cited to a remark of Judge Willard in the case of 
People v. Cook, 8 N. Y. 67, to the effect that whether 
counsel shall be permitted to address the jury isa 
matter resting in the sound discretion of the court. 
The question was not involved in the case. The 
trial court had ruled that there was no question of 
fact arising in the evidence for the jury to pass upon, 
and directing a verdict. According to the view of 
the presiding judge there was nothing about which 
counsel could argue to the jury. And the Court of 
Appeals sustained this ruling. The remark that it is 
discretionary with the court to permit or refuse per- 
mission to counsel to sum up was wholly obditer. If 
it could be considered an authority at allin this 
respect it is overruled by Millerd v. Thorn above 
cited.” 


In Maple v. Junior Army and Navy Stores Limited, 
referred to in 26 As. Law Jour. 103, we now have 
the opinion of the Court of Appeal, by Jessell, M. 
R., and Lindley, J. (47 L. T. Rep. [v. s.] 589.) The 
decision is that there may be copyright in a descrip- 
tive illustrated advertising catalogue of articles 
which a man has forsale. This overrules Cobdbett v. 
Woodward, L. R. 14 Eq. 407, and approves Grace v. 
Newman, 19 id. 628. Jessell, M. R., said: “In my 
opinion the plaintiffs’ catalogue is the subject of 
copyright, and the engravings are protected. Itis a 
book, and therefore is clearly within the words of the 
Copyright Act. * * * By thesame section ‘the 
word ‘ copyright’ shall be construed to mean the sole 
and exclusive liberty of printing or otherwise multi- 
plying copies of any subject to which the said word 
is herein applied.’ Engravings are not mentioned, 
and engravings published singly have to be specially 
protected; but there is nothing to exclude them 
where they form part‘ofa book. * * * I cannot 
see why we should soconstrue the act as to protect 
people who take other people’s pictures, a proceed- 
ing which does not, at first sight, appear to be par- 
ticularly honest. If the court can so construe the 
act as to prevent dishonesty, it ought to do so. 
That would be my opinion if there was nothing else 
to beconsidered. There are however decisions on 
the point which are difficult to reconcile. First of 
all is the case of Bogue v. Houlston, 5 DeG. & Sm. 
267. In that case, I think, there was no copyright 
in the letterpress at all, but only in the pictures. 
The stories in the plaintiff's publication were, if I 
remember rightly, all old stories, and the defendant 
had copied one called ‘Reynard the Fox,’ and the 
illustrations to that story. I think that the judg- 
ment did not turn on the fact there were other stories 
in the plaintiff’s publication, but on the meaning to 
be put on the word ‘book.’ * * * It appears to 
me that the vice-chancellor thought that a book of 
prints would be within the act, but that a single 
print would not. It has been contended that he 





meant that you could only have copyright where 
there was letterpress. I think he meant that 
prints were protected when they were in a book 
altogether, whether there was also letterpress or not; 
but otherwise they were not protected. I will next 
refer to the case which has done all the mischief, 
Cobbett v. Woodward. There Lord Romilly says; 
‘But at the last it always comes around to this, that 
there is no copyright in an advertisement. If you 
copy the advertisement of another you do him no 
wrong unless in so doing you lead the public to 
believe that you'sell the articles of the person whose 
advertisement you copy.’ I think that is noflavw, 
There is no distinction, so far as I know, with re- 
gard to copyright, arising from the use to whicha 
person puts his book. His copyright gives him the 
exclusive right of multiplying copies, and he may 
use them as he pleases. An author often uses his 
book as an advertisement, and it isa very common 
thing to state, as a testimonial on applying for an 
office, the fact of the applicant having written a 
certain book. Doing so would not spoil the copy- 
right. The decision in Cobbett v. Woodward will not 
bear legal examination. Hotten v. Arthur and Grace 
v. Newman are decisions in no opposite direction. 
In Hotten v. Arthur there was certainly something 
beyond an ordinary catalogue, for the book bore 
evidence of considerable literary work. Nevertheless, 
the primary object of the catalogue was to sell the 
plaintiff’s books. If a doubt were binding on us, that 
expressed by Hall, V. C., in Grace v. Newman, is ad- 
verse to the view contended for by the appellant. The 
majority of the authorities are therefore against the 
notion that the fact of books being merely advertise- 
ments affects the copyright. Isthere any reason for 
not protecting them? I cannot see any such reason. It 
seems to me that the reasonis the other way. There 
would, no doubt, be a difficulty in protecting these 
illustrations as engravings under the act relating to 
engravings; it is easier to protect them as part ofa 
book. The appellants thought they could with im- 
punity appropriate the results of other people's 
labor without paying for them, and they ask us to 
narrow the meaning of the act of Parliament in their 
favour. I think it is our duty to construe the act 
in a reasonable manner, and if possible so as to do 
justice, and that the appeal ought to be dismissed 
with cost. ”To the same effect is Yuengling v. Schile 
12 Fed. Rep. 97; 26 Alb. L. J. 277. 
sleepin 


COMMON WORDS AND PHRASES. 


PEN anv Pusiic Piace. —A railway carriage 
while travelling on its journey is an “‘open 

and public place to which the public have or are 
permitted to have access,” within the statute against 
betting, and gaming. Langrish v. Archer, 10 Q. B. 
Div. 44. Coleridge, C. J., said: ‘‘The company 
cannot exclude any person from the carriage while 
there is room and he is ready to pay his fare. When 
this condition is complied with the public have ac- 
cess to the carriage in the same way as they have to 
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a highway, and the section nowhere says that ‘ ac- 
cess’ is to mean access without the obligation of 
paying any thing for it.” Surely a theater would 
be within the statute, and why not a railway car- 
riage ? 

Bmu1aRpDs. — Not a game of chance. 
y. State, 59. Miss. 179. 

DisABLED FROM Sirtine. — ‘‘ Our opinion is that 
a juror is not ‘disabled from sitting’ within the 
meaning of the Constitution by mere distress of 
mind. Such distress, caused by information of sick- 
ness in his family, calling for his presence at home, 
might be a sufficient cause for suspending the pro- 
gress of the trial, if in the judgment of the court 
the emergency required such a course. But this is 
not the character of disability which the Constitu- 
tion classes side by side with death. If a juror be- 
comes so sick as to be unable to sit longer, he is 
plainly disabled from sitting. Ray v. State, 4 Tex. 
Ct. App. 454. If by reason of some casualty or 
otherwise he is physically prostrated, so as to be 
wholly incapable of sitting as a juror, or loses his 
mental powers, so as to become insane or idiotic, 
then too he would be disabled from acting as a 
juror. But, without deeming it proper to attempt 
to define fully the meaning of the expression used 
in the Constitution, we are satisfied that the causes 
which disable the juror from sitting, and justify 
the extreme course of allowing, over a party’s ob- 


Wortham 


jection, a verdict to be rendered by the remainder 
of the jury, must be of a nature more directly 
showing his physical or mental incapacity than mere 
mental distress occasioned by the sickness of others, 
and the feeling that duty to the sick demanded his 


presence elsewhere. Extreme cases of the kind, 
however strongly they may appear to the court to 
release the juror, do not belong to the class pro- 
vided for by the Constitution or statute.” Houston, 
ete, Ry. Co. v. Waller, 56 Tex. 331. 

- Famity Grocertes. — ‘‘ Fire-works are prepara- 
tions of gunpowder, sulphur and other inflamma- 
ble materials, used for making explosions in the air 
on occasions of public rejoicing, or for purposes of 
war; that is, such is the definition given by stand- 
ard lexicographers. In the absence of evidence 
upon that point, we could not say that ‘fire-works’ 
would come within the meaning of the terms ‘fam- 
ily groceries, wines, liquors, tobaeco and cigars.? 
Nor does it appear to us that ‘fire-works’ are com- 
patible, and necessarily associated, commercially, 
with family groceries, wines, liquors, tobacco and 
cigars.” Georgia H. Ins. Co. v. Jacobs, 56 Tex. 366. 
It strikes us that counsel was probably joking when 
he argued that ‘‘ wines, liquors, and cigars” are 
“fire-works,” 

Girt Enrerprise. — ‘‘In common parlance, a 
gift enterprise is understood to be substantially a 
scheme for the division or distribution of certain 
articles of property, to be determined by chance, 
amongst those who have taken shares in the scheme, 
and the phrase has attained such a notoriety as to jus- 


tify us in taking judicial notice of what is meant 





and understood by the use of it.” Lohman v, State, 
81 Ind. 15. 

FULFILLED — PERFORMED. — These are synony- 
mous. So held where a statute required in pleading 
an allegation that the party ‘‘ performed,” and the 
allegation was that he ‘‘ fulfilled.” tna Ins. Co. 
v. Kittles, 81 Ind. 96. The court said: ‘But it is 
insisted that the use of the word ‘ fulfilled,’ in this 
complaint, is not equivalent to the word ‘ per- 
formed’ in the statute. Webster defines the word 
‘fulfill,’ in part, to mean to perform what has been 
promised, commanded or intended; to accomplish ; 
to effect; to complete; to effectuate; to execute. 
Hence, the word ‘fulfilled,’ as used in this com- 
plaint, means fully performed, and is equally as 
strong and emphatic as if the word ‘ performed’ 
had been used.” 

CLoseE. -— “The word ‘close’ signifies an interest 
in the soil, and the charge that the appellant took 
the sheaves of wheat from the appellee’s close is 
equivalent to saying that they were taken from her 
land in Grant county, Indiana.” Richardson v. 
Brewer, 81 Ind. 107. 

MERCHANTABLE. — This term, in respect to ice, 
was defined in Cullen v. Bimm, 387 Ohio St. 236. 
The court refused to charge that the vendor could 
not recover unless all the ice was merchantable, it 
appearing that the two top-tiers, although impure, 
were designed only for cooling purposes, and usually 
melt before the ice is removed. It appeared how- 
ever that some of the other ice was impure. The 
court said: ‘‘The existence of impurities in some 
other portions of the ice did not necessarily render 
the lots sold unmerchantable. In determining 
whether property like this is merchantable, some 
regard must be had to quantity. The rule upon the 
subject may be illustrated by a familiar example. 
Thus if A. sells to B. six sound apples, the tender 
of six apples, one of which is to any extent un- 
sound, may not be a compliance with the contract; 
but where the sale is of a barrel of sound apples, 
the tender of a barrel of apples might be a compli- 
ance with the contract, although one apple in the 
barrel was to some extent unsound. Large lots of 
ice entirely free from impurities perhaps cannot be 
found. The court said to the jury the contract, as 
to the character of the ice, was complied with on 
the part of Bimm and Herchelrode, if the ice as a 
lot was of a merchantable quality, ‘fit for the ordi- 
nary uses to which ice is put,’ and such as would 
‘fairly pass in market, not alone at Dayton, but 
everywhere.’ This was a proper construction of the 
contract.” 

EXPENSES OF THE Famity.—In Von Platen v. 
Krueger, 11 Bradw. 629, services fora husband in 
his coal and liquor business were held not within the 
statute making “ expenses of the family ” chargeable 
on the property of both the husband and the wife. 
The court observed: ‘‘In Smedley v. Felt, 14 Iowa, 
588, the question was, whether a piano was such 
family expense as was within the contemplation of 
the statute, The court in deciding this question in 
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the affirmative, say: ‘The statute does not limit the 
liability of the property of the wife to expenditures 
for necessary family expenses. It applies to the 
expenses of the family without limitation or qualifica- 
tion as tokind or amount. Whether it was wise for 
the legislature to so extend the liability of the wife, 
is a question with which we have nothing to do. It 
may be that the legislature intended to avoid the 
question which otherwise would have been con- 
stantly recurring, and which always would have been 
of difficult solution, as to whether or nota particular 
expense, in view of the circumstances of the case, 
was a necessary one. What is necessary depends 
very much upon the wealth, habits andsocial position 
of the party. What is a family expense depends 
upon none of these conditions. If the courts should 
undertake to classify family expenses into those 
which are and those which are not a charge upon the 
property of both husband and wife, they would soon 
find themselves involved in an intricate and uncer- 
tainmaze. * * * The only criterion which the 
statute furnishes is: Was the expenditure a family 
expenditure; was it incurred for, on account of, and 
to be used in the family? In Fitzgerald v. McCarty, 
55 Iowa, 702, the court added to the criterion above 
laid down the further qualification, that to consti- 
tute a family expense, the thing for which the ex- 
penditure was incurred should have been actually 
used or kept for use in the family. In Finn v. Rose, 
12 Iowa, 565, a cook stove and fixtures, when pur- 
chased for and used in the family, was held to be a 
family expense. So, of provisions and clothing 
furnished for the family. Hawke v. Urban, 18 Iowa, 
83. On the other hand areaping machine, although 
it might assist the husband in supporting his family, 
was held not to be a family expense. MeCormick v. 
Muth, 49 Iowa, 536. In this case the court say: 
‘The expenses of a family are something quite 
different from whatever may contribute, either 
remotely or directly, to the support of the family. 
The merchant purchases goods on credit and by 
selling them at a profit, supports his family; ora 
farmer purchases cattle on credit, and by selling 
them at a profit, contributes to the comfort and sup- 
port of his family. But the indebtedness so con- 
tracted does not, we think, become a family expense.’ 
On the same principle, a breaking plow was held not 
to bea family expense. Russel v. Long, 52 Iowa, 
250. Also money borrowed and actually used to 
pay family expenses. Davisv. Ritchey, 55 Iowa, 719. 
Also attorneys’ fees and interest. Fitzgerald v. Me- 
Carty, supra. In County of Delaware v. McDonald, 
46 Iowa, 170, it was held that the expenses incurred 
in the treatment of an insane wife in a hospital for 
the insane was not a family expense, within the 
meaning of the statute.” 

Laporer. —In Re Ho King, 14 Fed. Rep. 724, it 
was held that a Chinese actor or theatrical performer 
is not a ‘‘ laborer.” The court said: ‘‘ The term ‘la- 
borer’ is defined by Worcester as follows: ‘One 
who labors; one regularly employed at some hard 
work; a workman; an operative; — often used of 
one who gets a livelihood at coarse manual labor, as 





distinguished from an artisan or professional man;’ 
and the definition given by Webster is to the same 
effect. The term ‘laborer’ is used in the supple- 
mentary treaty with China of November 17, 1880, 
and also of the act of May 6, 1882, by section 15 of 
which it is made to include ‘both skilled and un- 
skilled laborers,’ in its popular sense, and includes 
only persons who perform physical labor for another 
for wages. It does not, therefore, include an actor 
any more than it does a merchant or teacher.”’ 


——_ 


RULES RELATING TO OPINION EVIDENCE, 


XI. Puystcrans, SURGEONS AND DISEASE. (Concl'd.) 


Rute IX. Ona question of insanity, the non-expert 
must first state the fucts observed by him, and on which 
his opinion is based. 


The uon-expert witness must state facts as well as 
opinion. This is so for the reason, that except for the 
necessity of the case, he would be allowed to testify 
to facts and to facts only. Heis permitted to supple- 
ment the facts ashe has observed them, and as he 
states them tothe jury, by his opinion based upon 
them, because in no other way can the effect of those 
facts be conveyed to the investigating tribunal. A 
witness may state facts, may give the look of the eye, 
the appearance of the person, the actions of the man, 
but unless he is permitted to tell what they indicated 
to him, or in other words, be permitted to express an 
opinion, he cannot convey to the mind of his hearers 
the condition of the party that such acts and looks 
convey. Therefore is it that it is laid down in all the 
cases, that the non-expert witness must first give the 
facts on which his opinion is founded.(1) 


Rute X. But an expert may give an opinion, based 
either on his acquaintance with the party whose mental 
or physical condition is under investigation, or upona 
medical examination of him which he has made, or 
upon a hypothetical case stated to him in court.(2) 


In Tingley v. Cowgill (3) it was said: ‘‘ The opinions 
of medical men, as men of science and as experts, are 
admissible in certain cases to show the nature, cause, - 
aud influence of disease; but when they are called as 

(1) Delafield v. Parish, 25 N. Y. 38 (1862); Clapp v. Fuiler- 
ton, 34 id. 195 (1866) ; Clarke v. Sawyer, 3 Sandf. Ch, 351 (1846); 
Whitenack v. Stryker, 2 N. J. (Eq.) 8 (1838); Sloan v. Max- 
well, 3 id. 563 (1831); Turner v. Cheesman, 15 id. 243 (1857); 
Garrison v. Garrison, 15 id. 266 (1858); Duffield vy. Morris, 2 
Harr. (Del.) 375 (1835) ; Brooke vy. Townshend, 7 Gill, 10 (1848); 
Stewart v. Reddett, 3 Md. 67 (1852) ; Stewart v. Spedden, 5 id, 
443 (1854) ; Dorsey v. Warfield, 7 id. 65 (1854) ; Temple v. Tem- 
ple, 1 Hen. & Munf. g76 (1807); Potts v. House, 6 Ga. 5% 
(1849) ; Berry v. State, 10 id. 513 (1851); Walker v. Walker, I4 
id, 242 (1853) ; Roberts v. Trawick, 13 Ala. 68 (1848) : Norris v. 
State, 16 id. 776 (1849); Florey v. Florey, 24 id. 241 (184); 
Powell v. State, 25 id. 21 (1854); Stubbs v. Houston, 33 id. 355 
(1859) ; re Carmichael, 36 id. 514 (1866) ; Abraham y. Wilkins, 
17 Ark. 292 (1856) ; Clarke vy. State, 12 Ohio, 490 (1843) ; Gibson 
v. Gibson, 9 Yerg. 329 (1836) ; Pelamourges v. Clark, 9 Iowa, 
1 (1829) ; Roe v. Taylor, 45 Ill. 485 (1867) ; White v. Bailey, 10 
Mich. 155 (1862); Dennis vy. Weeks, 51 Ga. 24 (1874) ; Howellv. 
Taylor, 11 Hun. 214 (1877); Real v. People, 55 Barb. 551 (1869); 
Dove v. State, 3 Heisk. 348 (1872); Norton v. Moore, 3 Head. 
480 ; Turner v. Cook, 36 Ind. 129 (1871) ; Higgins v. Carlton, % 
Md. 115 ; State v. Geddis, 42 Towa, 264 (1875); Hyer v. Little, 
20 N. J. (Eq.) 443 (1870) ; Runyan v. Price, 15 Ohio St. 11 (1864); 
Doughty v. Doughty, 7 N. J. (Eq.) 643 (1850). 

(2) Boardman v. Woodman, 47 N. H. 134 (1866) ; Rowell v. 
City of Lowell, 11 Gray, 420 (1858) ; Kempsey v. McGinness, 21 
Mich. 123 (1870); McNaghten’s case, 10 Cl. & F. 200 (1843); 
State v. Powell, 7 N. J. (L.) 249 (1824). 

(3) 48 Mo. 297 (1871). 








THE ALBANY LAW JOURNAL. 


147 




















scientific witnesses, they cannot give their opinions as 
to the merits of the cause, but only their opinions on 
the facts proved; and where the facts are doubtful the 
witness may be asked his opinion upon a case hypothe- 
tically stated.’’ Therefore an expert cannot give an 
opinion on a hypothetical statement, which is not 
supported by the facts presented at the trial, (4) and 
if the facts are disputed he cannot give an opinion on 
the facts as they appear to him—this is the province 
of the jury; but he may testify on a hypothetical case. 
(5) As arule the court should refuse to allow an ex- 
expert to give his opinion upon facts proved by awitness 
unless he has heard all the testimony of the witness, 
because in such cases the entire testimony may be 
necessary in order to enable him to form an opinion 
in regard to the subject matter of inquiry. But there 
may be cases where this is not essential, (6) of course 
anon-expert cannot express an opinion on a hypothe- 
tical case nor upon facts stated by another witness.(7) 


ILLUSTRATIONS. 


1. The plaintiff brought an action to recover damages 
against a railroad for injuries received by him in a col- 
lision. The following question was permitted to be 
put, and answered by a medical expert: ‘* Suppose 
the plaintiff in a railroad collision received an injury 
upon his hip, and by that concussion, either by some- 
thing striking on the hip or by being violently thrown 
against something on that place, and within three or 
four days after, experienced a good deal of pain and 
was lame in the hip, and there was thenat the place 
of the injury a swelling of the size of a dollar, anda 
discoloration with appearances on the spot of marks of 
bruising; that the place was sore and pressure caused 
pain and there was pain in the hip, taking these sup- 
positions in connection with the appearances you 
found on the plaintiff upon examination —to what 
would you attribute the lameness?” The evidence 
showed a state of facts similar to these supposed. Held 
admissible. (8) 

2. An action was upon a warranty of the soundness 
of a horse. A medical question was asked and 
answered this question: ‘‘Suppose a horse, appar- 
ently well and in good condition when put on board 
the cars, should become so much excited that the 
sweat ran from him, should in the latter part of Oct- 
ober remain on board the cars over two nights, with 
alatticed doorand an opening in the front of the car 
without food or clothing; should on arriving at his 
place of destination, a distance of one hundred and 
eighty miles, be sick, in a bad condition, have no ap- 
petite, breathe very hard, draw up his belly when he 
breathed, so that there would be aridge between the 
short ribs and the hips; to what would you attribute 
the condition of the horse?” The evidence tended to 
show the facts assumed. Held admissible.(9) 

3. An action was brought against a surgeon for mal- 
practice in the treatment of the plaintiff's broken arm. 





(4) Hurst v. Chicago, etc., R. Co., 49 Ia. 76 (1878). 

(5) Page v. State, 61 Ala. 18 (1878). 

(6) Davis v. State, 38 Md. 41 (1878). 

(7) Hook v. State, 30 Ga. 418 (1860) ; Dunham’s Appeal, 27 
Conn, 192 (1858). 

(8) Perkins v. Railroad, 44 N. H. 223 (1862). 

(9) Spear v. Richardson, 37 N. H. 28 (1858). ‘* The question 
proposed to Dr. Dodd,’’ said the court “as an expert was 
competent. The opinions of such witnesses are admissible in 
evidence, though they are founded not on personal observa- 
tion, but on the facts shown by the proof atthe trial. It is 
indeed impropor to ask an expert who has heard the evidence 
what his opinion may be upon the case as shown upon 
the proof, but he may be asked to give his opinion upon a 
State of facts such as the evidence tends to estabiish hypothe- 
tically stated. This was the form of inquiry adopted in this 
case. Along, and it is believed, uniform practice in this 
State, as elsewhere, has recognized it as correct.” 





The following question was put to and answered by a 
surgeon: ‘* Heaving heard the testimony in this case, 
and assuming it to be true, what in your opinion asa 
surgeon was the necessity of this arm remaining in 
the position described by plaintiff, for the first twelve 
or thirteen days of the treatment ?’’(10) 

4. In an action on a life insurance policy, the defense 
being suicide, the following hypothetical questions 
were asked and answered: ‘‘ Suppose a man having 
consulted his physician in regard to the impulse to 
take his own life, stating to his physician that he had 
such an impulse, shortly afterward took his own life, 
laboring all this time under more or less depression of 
spirits, and his eyes at times presenting a wild or glar- 
ing expression, what in your opinion was the condi- 
tion of the mind at the time of his death, sane or in- 
sane?’ Suppose this self-destruction was apparently 
the result of such deliberation as is indicated by the 
letters now shown you, and by the circumstances of 
his death, viz., that being a resident of Rutland and 
leaving Rutland on or about Thursday, and about the 
next Tuesday going to a hotel in New York, register- 
ing at the hotel under an assumed name, calling for a 
room with a bath in it, and being found dead the next 
day in said bath naked, with a pistal a this side and 
a bullet hole in his breast, whether such deliberation 
would or would not change your opinion as to his in- 
sanity and the cause of his suicide. (11) 

5. A physician was asked the following question: 
‘Suppose a person dying on the 9th of January of 
Bright’s dease of the kidneys, who had been ill since 
the last of the November next previous, and had dur- 
ring that period been visited daily by his family phy- 
sician, who till within two or three days of the patient's 
death discovered no indications of mental unsound- 
ness, had had several protracted conversations with 
his legal adviser concerning the disposition of a large 
estate, and had dictated the terms of a will, wherein 
he made bequests to numerous members of his family, 
designated his trustees and executors, provided for the 
settlement of his partnership affairs, had several con- 
versations with his partner in relation to the partner- 
ship business, conversed with several of his friends in 
regard to business matters, gave his pocket-book with 
its valuable contents to his executor and told him to 
take charge of it, and throughout all to within two or 
three days of his death evinced uo lack of comprehen- 
sion or intelligence, what would be your inference of 
the patient’s mental condition at the time of these 
several transactions?’ His opinion was admit- 
ted.(12) 

6. The question was whether a prisoner was insane. 
M., a practicing physician, had made the subject of 
mental disease a study, but not aspecial study; he had 
considered the matter only so farin his general prac- 
tice as to determine whether a patient was in sucha 
condition of mind as to require treatment for insan- 
ity, and if he was, he was accustomed to call in the 
services of a physician who had made the subject of 
insanity a special study, and had had experience in 
the treatment of mental disease, or to recommend the 
removal of the patient to a hospital for the treatment 
of theinsane. M.’s opinion upon a hypothetical case 
was rejected.(13) 

7. A witness stated that though a practicing physi- 
can of twenty year’s standing, he had never made the 
subject of mental diseases a study, was not an expert 
in such matters, and was not an expert in “ psychologi- 
cal medicine.’’ Held not competent to give an opin- 


(10) Getchell v, Hill, 21 Minn. 464 (1875). 

(11) Hathaway y. National Life Insurance Co., 48 Vt. 335 
(1875). 

(12) Nash v. Hunt, 116 Mass, 237 (1874). 

(13) Com. v. Rich, 14 Gray, 335 (1859). 








148 


THE ALBANY LAW JOURNAL. 








ion on a person’s insanity upon a hypothetical ques- 
tion.(14) 

In case 6 the court refused M.’s opinion on the 
ground, that although the witness. might give his opin- 
ion of the defendant’s mind, so far as he could testify 
from his personal observation, he was not shown to be 
competent to express an opinion as an expert on mat- 
ters not within his own knowledge, but hy pothetically 
submitted to him. In case7 it was said: ‘The ask- 
ing of bypothetical questions upon a presumed state of 
facts for the purpose of eliciting the opinion of a 
witness can be justified only upon the theory that the 
witness is so familiar with the general characieristics 
of the subject under discussion, as to be able to form 
opinions worthy of consideration, even though wholly 
ignorant of the particular transaction in controversy, 
Such testimony at best is of an exceedingly unsatis- 
factory character, and is often as much calculated to 
mislead as to guide to a correct conclusion. It is only 
in the exact sciences, and certainly medicine is not 
one of these; that their professors are able to say with 
any certainty that a given cause must produce a given 
effect, or that a particular result must have proceeded 
from a specific cause. Inasmuch however as in all 
pursuits and occupations there are some facts and 
principles which may be regarded as indisputable, the 
law permits persons who are experts in their several 
callings to express their opinions upon subjects with 
which their studies and occupations have made them 
familiar, even though they have no acquaintance with 
the particular transaction under investigation. But 
it is essential that the witness should be, or profess to 
be, an expert in the general subject under discussion. 
No acquaintance with cognate pursuits will suffice, 
unless the matter inquired about is common to both 
professions. The witness in the case at bar expressly 
disclaims being an expert in mental diseases, and said 
that he had not made such diseases the subject of 
special study. His twenty years of medica: practice 
had probably been confined to the treatment of the 
ordinary diseases falling within the range of a country 
practitioner. Such an experience would not ordina- 
rily qualify him to testify as anexpert upon a question 
of insanity, upon hypothetical interrogations as to 
supposed facts of which he had no personal knowl- 
edge.”’ 


Rule XI. The opinions of both experts and non- 
experts should have weight according to their opportuni- 
ties and qualifications: 


It is impossible to lay down any precise rule as to 
the length or character of acquaintance which wilil 
render the opinion of an ordinary witness admissible 
on the question of the sanity or insanity of a party. 
It can only be said that the circumstances must be 
such as to have afforded the opportunity to found an 
accurate judgment as to the existence or non-existence 
of the disease, considered in reference to the 
character or degree in which it is alleged to 
exist.(15) 

The opinion of a witness, as to the sanity of a person 
depends, as has been well said, (16) for its weight upon 
the witness’ capacity and opportunity to judge. 
Physicians are admitted to occupy a high position on 
such questions because they are generally men of cul- 
tivated minds and observation, aud because, from the 
course of their education and pursuits, they are sup- 
posed to have turned their attention more particularly 
to such subjects, and therefore to be able to speak 
more accurately. And first among this class will be 
the family physician of the party or the physician who 


(14) Russell v. State, 53 Miss. 367 (1876). 

(15) Powell v. State, 25 Ala. 21 (1854) ; Stubbs v. Houston, 33 
id. 355 (1859) ; re Carmichael, 36 id. 514 (1860). 

(16). Burton v. Scott, 3 Rand. 399 (1825). 


. 








has attended the patient through the disease which is 
supposed to have disabled his mind. Next to physi- 
cians are those who, without special learning on the 
subject, have had the best opportunities of judging; 
the members of his family and those whose intimacy 
in the family have given them opportunities of seeing 
the patient at all times and noticing the aberration of 
his mind. And last come those who only occasionally 
and at intervals have seen him, and whose chances of 
studying his moods have been small.(17) In the matter 
of insanity it is not improper to charge the jury that 
the opinion of a medical expert of experience and 
opportunity for observation should have greater 
weight and possess a higher value in determining his 
mental as well as his physical condition than the 
opinion of an unprofessional man.(18) 


ILLUSTRATIONS. 


1. On atrial for murder, a physician was asked his 
opinion as so the sanity of the prisoner at the time of 
the act. The witness had several years before, been 
the prisoner’s physician for a short time, but had not 
seen him fora considerable time before the killing. 
Held, not qualified .(19) 

2. The question was whether a person was afflicted 
with acertain disease. A physician who made a post 
mortem examination of the body was held better able 
to speak and entitled to more weight than one who 
had not.(20) 

3. A physician after examining a wound upon the 
head of a person, inflicted by a blow with a club, gave 
his opinion that the blow produced the death of the 
party by concussion of the brain. He alsv testified that 
he has not opened the skull for the purpose of examin- 
ing the brain. His opinion was held competent.(21) 

4. A physician testifying as an expert as to the 
capacity of a person may be shown to have been in- 
toxicated at the time he examined him, and therefore 
not capable of exercising judgment.(22) 

In case 3it was said: ‘‘The medical witness ex- 
amined the wound, its character, extent and danger- 
ous location, and was aware of the length of time that 
had transpired between the giving of the blow and 
the death of the subject, the appearance of the body, 
etc. From the examination which he made, his 
observation, experience and professional reading, 
he formed the opinion that the wound caused the 
death; and we are aware of no law that required him 
to open the skull{andfexamine the brain before he could 
be permitted to express such opinion to the jury. Of 
course the opinion of a medical witness in such case 
would have more or less weight with the jury, accord- 
ing to the extent of the examination, the professional 
rank ofthe witness and so forth.” 


Rule XII. The qualifications of a witness to testify as 
an expert are to be decided by the trial cowrt, 


It has been held in all the cases in which the question 
has been raised that whether a witness offered as an 
expert has the legal qualifications to entitle him to 
testify as such, is a question for the trial court whose 





(17) “* Certainly,” said Chilton, J.,in another case, ‘* no one 
than a parent has a better opportunity of knowing the men- 
tal condition of a child upon whom Providence has laid an 
afflicting hand; and next to the parent the person to whom 
such child may be turned over for instruction.” Norris v. 
State, 16 Ala. 776 (1849). 

(18) Flynt v. Bodenhamer, 80 N. C. 208 (1879) ; State v.Owen, 
72 id. 605 (1875). 

(19) Russell v. State, 53 Mass. 868 (1876). 

(20) Forsyth v. Despurvis, 15 La. 216 (1840). 

(2h Ebos v. State, 34 Ark. 520 (1879). 

(22) Sisson y. Curger, 1 Thomp, & C, 565 (1878). 
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decision is not reviewable on appeal.(23)No exception 
lies to the admission or rejection of the proffered 
opinion, unless upon a report of all the evidence before 
the judge it plainly appears that his decision was not 
justified by the facts proved.(24)It is a sufficient 
answer to an objection on appeal, that experts’ testi- 
mony was rejected below,that it does not appear to the 
court from the bill of exceptions that the evidence 
offered was not rejected because the witnesses were not 
properly qualified to give an opinion on the subject. 
(25) In Dale v. Johnson(26)the question to whether the 
disease of foot rot in sheep was a spontaneous disease 
or one bred only by contact, a witness testified that 
as editor of a stock journal he had read extensively 
on the subject of foot rot, but had no practical experi- 
ence in the treatment of sheep for any disease. The 
trial court allowed him to express an opinion on the 
question as an expert. On appeal it was held in the 
Supreme Court that the witness did not possess the 
legal qualifications of an expert, but that the court had 
no power to revise the ruling of the trial judge in this 
respect. ‘‘ While it is settled as matter of law,” 
said Foster, J., ‘‘ what qualifications are requisite, the 
possession of those qualifications is equally well settled 
to be a question of fact, purely within the province 
and discretion of the judge before whom the witness 
is offered. His decision concerning the matter is not 
subject to revision. It would not be wise to adopt a 
different rule. The ability or disability of a witness 
to testify under the legal requirements for the admis- 
sion of opinion is a matter most conveniently and 
satisfactorily determined at the trial upon a personal 
examination of the witness. It can indeed be deter- 
mined in no other way.” 


ILLUSTRATION. 

1. The question was as to the insanity of a testator. 
A physician called as an expert was asked whether he 
considered himself qualified to give an opinion as an 
expert on the subject of insanity. Held, irrelevant. 


In case 1 it was said that the witness’ opinion upon 
the subject of his qualifications as an expert were 
entirely immaterial. The question was for the court 
alone. The witness might state his acquaintance with 
the subject, what he had done to qualify himself, etc., 
but whether he had the qualifications of an expert was 
a question for the court to decide. 


Rule XIII. The jury are not bound by the opinions of 
medical experts. 


The opinions of medical experts are not conclusive 
but are to be weighed by the jury like all other 
evidence.(28) The jury may act against the greater 
number of opinions and in favor of the fewer; for the 
opinion of one expert may, on account of his greater 
knowledge and experience on the subject or from his 
giving fuller details of the case, or more probable 
reasons for his opinion, be of greater value to the jury 
than the opposite opinion of several. (29) 

Joun D. LAwson. 





(23) But the witness must come within the legal category of 
“expert.” Dale v. Johnson, 50 N. H. 452 (1870); Castner v. 
Silker, 33.N.J. (L.) 96 (1868); Davis v. State, 35 Ind. 496 
(1871). Jones v. Tucker, 41 N. H. 546 (1860); Boardman v* 
Woodman, 47 id. 134 (1866); Flynt v. Bodenhamer, 80 N. C. 
208 (1879) ; Davis v. State, 35 Ind. 496 (1871). 

(24) Citing Gorton v.Hadsell, 9 Cush. 508 ; O’Connor v.Hall- 
man, 103 Mass. 547. 

(2! Hawks v. Charlemont, 110 Mass. 112 (1872). 

(26) 50 N. H. 455 (1870). 

(27) Boardman v. Woodman, 47 N. H. 120 (1866). 

(28) Tatum vy. Mohr, 21 Ark. 355 (1860) ; Chandler v. Bar- 
rett, 21 La. Ann. 58 (1869); State v. Barley, 4 id. 376 (1849). 

(29) Getchell v. Hill, 21 Minn. 464 (1875). In this case the 
court set aside the verdict because they were satisfied that 
the jury did not accept and weigh, as they should have done, 
nee yaad of the experts, but must have acted independ- 
ently of it. 





FEDERAL “KU KLUX” LAW UNCONSTITU- 
TIONAL. 
SUPREME COURT OF THE UNITED STATES, 
JANUARY 22, 1883. 


UNITED STATES v. HARRIS. 


Section 5,509 U. S. R. 8S. which declares that ‘‘if two or more 
persons in any State or territory conspire to go in disguise 
upon the highway or on the premises of another for the 
purpose of depriving any person of the equal protection 
of the laws, etc., shall be punished,” etc., is unconstitu- 
tional. 

That a certificate of division in a criminal proceeding in a 
Circuit Court brought to this court under U. 8. R. S., 
§ 651, does not expressly state that the point of difference 
was certified ‘“‘ upon the request of either party or their 
counsel” is not fatal to the jurisdiction of this court 
where circumstances which appear of record are sufficient 
to raise the legal presumption that a request for the 
certificate was duly preferred. 


N acertificate of division in opinion between the 
judges of the Circuit Court of the United States 
for the western district of Tennessee. Section 5,519 of 
the Revised Statutes of the United States declares: 
‘““If two or more persons in any State or territory 
conspire or go in disguise upon the highway or on the 
premises of another, for the purpose of depriving either 
directly or indirectly any person or class of persons of 
the equal protection of the laws or of equal privileges 
or immunities under the laws, or for the purpose of 
preventing or hindering the constituted authorities 
of any State or territory from giving or securing to all 
persons within such State or territory the equal pro- 
tection of the laws, each of said persons shall be pun- 
ished by a fine of not less than $500 nor more than 
$5,000 or by imprisonment with or without hard labor, 
not less than six months nor more than six years, or 
by both such fine and imprisonment.’’ This section 
was originally a part of section 2 of the act of April 
29, 1871. (17 Stat., 13 and 14.) 

At the November Term, 1876, of the United States 
Circuit Court for the western district of Tennessee, an 
indictment based on this section was returned by the 
grand jury against one R. G. Harris and nineteen 
others. The indictment contained four counts. The 
first count charged as follows: ‘‘That R. G. Harris,” 
(and nineteen others, naming them), ‘‘yeomen of the 
county of Crockett, in the State of Tennessee and all 
late of the county and district aforesaid on, to wit, 
the fourteenth day of August, in the year of our Lord 
one thousand eight hundred and seventy-six, in the 
county of Crockett in said State and district, and 
within the jurisdiction of this court unlawfully, with 
force and arms, did conspire together with certain 
other persons whose names are to the grand jurors 
aforesaid unknown, then and there for the purpose of 
depriving Robert R. Smith, William J. Overton, George 
W. Wells, jr., and P. M. Wells, then and there being 
citizens of the United States and of said State, of the 
equal protection of the laws in this, to wit, that 
theretofore to wit, on the day and year aforesaid, in 
said county the said Robert R. Smith, William J. 
Overton, George W. Wells, jr.,and P. M. Wells, having 
been charged with the commission of certain c. .inal 
offenses,the nature of which said criminal offenses being 
to the grand jurors aforesaid unknown,and having upon 
such charges then and there been duly arrested by the 
lawful and constituted authorities of said State, to 
wit, by one William A. Tucker, the said William A. 
Tucker then and there being a deputy sheriff of said 
county and then and there acting as such; and having 
been so arrested as aforesaid, and being then and there 
so under arrest andin the custody of said deputy 
sheriff as aforesaid, they the said Robert R. Smith, 
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William J. Overton, George W. Wells, jr., and P. 
M. Wells, were there and then by the laws of the 
said State entitled to the due and equal protection of 
the laws thereof, and were then and there entitled 
under the said laws to have their persons protected 
from violence when so then and there under arrest 
as aforesaid. And the grand jurors aforesaid upon 
their oaths aforsaid, do further present that the said 
R. G. Harris,’ (and nineteen others naming them,) 
“with certain other persons whose names are to the 
said grand jurors unknown, did then and there with 
force and arms unlawfully conspire together as afore- 
said then and there for the purpose of depriving them, 
the said Robert R. Smith, William J. Overton, George 
W. Wells, jr., and P. M. Wells of their rights to the 
due and equal protection of the laws of said State and 
of their rights to be protected in their persons from 
violence while so then and there under arrest as afore- 
said, and while so then and there in the custody of 
the said deputy sheriff, and did then and there deprive 
them, the said Robert R. Smith, William J. Overton, 
George W. Wells, jr.. and P. M. Wells, of such 
rights and protection and of the due and equal pro- 
tection of the laws of the said State, by then and there 
while so under arrest as aforesaid and while so then 
and there in the custody of the said deputy sheriff as 
aforesaid, beating, bruising, wounding and otherwise 
ill-treating them, the said Robert R. Smith, William 
J. Overton, George W. Wells, jr., and P. M. Wells, 
contrary to the form of the statute in such case made 
and provided and against the peace and dignity of the 
United States.”’ 

The second count charged that the defendants, with 
force and arms, unlawfully did conspire together for 
the purpose of preventing and hindering the con- 
stituted authorities of the State of Tennessee, to wit, 
the said William A. Tucker, deputy sheriff of said 
county, from giving and securing to the said Robert 
R. Smith and others, naming them, the due and equal 
protection of the laws of said State, in this, to wit, 
that at and before the entering into said conspiracy, 
the said Robert R. Smith and others, naming them, 
were held in the custody of said deputy sheriff by 
virtue of certain warrants duly issued against them to 
answer certain criminal charges, and it thereby became 
and was the duty of said deputy sheriff to safely keep 
in his custody the said Robert R. Smith and others 
while so under arrest,and then and there give and secure 
to them the equal protection of the laws of the State of 
Tennessee; and that the defendants did then and 
there conspire together for the purpose df preventing 
and hindering the said deputy sheriff from then and 
there safely keeping, while under arrest and in his 
custody, the said Robert R. Smith and others, and 
giving and securing to them the equal protection of 
the laws of said State. 

The third count was identical with the second,except 
that the conspiracy was charged to have been with the 
purpose of hindering and preventing said Wiliam A. 
Tucker, deputy sheriff, from giving and securing to 
Robert R. Smith alone the due and equal protection 
of the laws of the State. 

The fourth count charged that the defendants did 
conspire together for the purpose of depriving said 
P. M. Wells, who was then and there a citizen of the 
United States and the State of Tennessee of the equal 
protection of the laws in this, to wit: said Wells hav- 
ing been charged with an offense against the laws of 
said State was duly arrested by said Tucker, deputy 
sheriff, and so being under arrest was entitled to the 
due and equal protection of said laws and to have his 
person protected from violence while so under arrest; 
and the said defendants did then and there unlawfully 
conspire together for the protection of depriving said 
Wells of his right to the equal protection of the laws 





and of his right to be protected in person from violence 
while so under arrest, and “‘did then and there de- 
prive him of such rights and protection and of the due 
and equal protection of the laws of the State of Ten- 
nessee, by then and there, and while he the said P. 
M. Wells, was so then and there under arrest as afore- 
said, unlawfully beating, bruising, wounding and 
killing him, the said P. M. Wells, contrary to the form 
of the statute in such case made and provided,” ete. 

The defendants demurred to the indictment on 
several grounds, among them the following: 

1. ** Because the offenses created by section 5,519 of 
the Revised Statutes of the United States, and upon 
which section the aforesaid four counts are based, are 
not constitutionally within the jurisdiction of the 
courts of the United States and because the matters 
and things therein referred to are judicially cognizable 
by State tribunals only, and legislative action thereon 
is among the rights reserved to the several States and 
inhibited to Congress by the Constitution of the United 
States ;’’ and— 

2. ** Because the said section 5,519 of the Revised 
Statutes of the United States in so far as it creates 
offenses and imposes penalties is in violation of the 
Constitution of the United States, and an infringement 
of the rights of the several States and the people 
thereof.”’ 

The case was heard in the Circuit Court on the 
demurrer to the indictment and as the record states, 
**came the district attorney on behalf of the United 
States, and came also the defendants indicted herein, 
by their attorneys, when this case came on to be heard 
before the Honorable John Baxter, Circuit judge, and 
the Honorable Connally F. Trigg, District judge, 
presiding, on the demurrer of the said defendants, filed 
herein on the fifth day of February, A. D. 1878, to the 
indictment herein, and the said judges being divided 
in opinion on the point of the constitutionality of the 
section of the Revised Strtutes of the United States 
on which the said indictment is based, being section 
number 5,519 thereof, after argument, 
hereby direct the said point to be certified 
tothe Supreme Court of the United States for its 
decision thereon and the same is accordingly ordered. 
And it is further ordered by the court that this case 
be continued until the decision of said Supreme Court 
in the premises.” 

Section 651 of the Revised Statutes which authorizes 
certificates of division of opinion, declares : ‘Whenever 
anyquestion occurs on the trial or hearing of any 
criminal procecding before a Circuit Court upon which 
the judges are divided in opinion, the point upon which 
they disagree shall during the same term, upon the 
request of either party or their counsel, be stated 
under the direction of the judges and certified under 
the seal of the court to the Supreme Court at their 
next session; but nothing herein contained shall 
prevent the cause from proceeding,.if in the opinion of 
the court further proceedings can be had without 
prejudice to the merits.” 

Woops, J. The certificate of division of opinion in 
this case does not expressly state that the point of 
difference between the judges was certified ‘‘ upon the 
request of either party or their counsel.’’ Neither 
party challenges the jurisdiction of this court, but it 
has occurred to us as a question, and we have con- 
sidered it, whether this omission in the certificate is 
fatal to our jurisdiction, and we have reached the 
conclusion that it is not. 

It fairly appears from the certificate that the point 
upon which the judges differed in opinion was stated 
under their direction, in the presence of the counsel 
of both parties without objection from either, and it 
is expressly stated that the cause was continued until 
the decision of this court upon the point of difference 
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between the judges could be rendered. Had no cer- 
tificate of division of opinion been made the result 
must have been a judgment against the indictment, 
although the difference of opinion arose upon the 
demurrer of defendant; for no judgment could have 
been given against the defendant upon the indictment, 
if the judges were not agreed as to the constitution- 
ality of the law upon which it was based. Hence it 
became the duty of the prosecuting officer, and the 
interest of the government which he represented, to 
request a certificate of division of opinion for the 
determination of the question by this court. The case 
is brought to this court by the counsel of the United 
States upon the point stated in the certificate; the 
case is suspended until our decision upon the point 
certified is made; and he asks us to decide the ques- 
tion upon which the judges of the Circuit Court 
differed. These circumstances all of which appear of 
record, considered in connection with the fact that 
the court made the certificate raise the legal presump- 
tion that a request for the certificate was duly 
preferred. The record evidence of the fact of the 
request by counsel for the United States is incontro- 
vertible. 

It is suggested that under section 649 of the Revised 
Statutes which provides that a jury may be waived 
‘“‘whenever the parties or their attorneys of record file 
with the clerk a stipulation in writing waiving a jury,” 
this court has decided that the fact that the stipulation 
was in writing and filed with the clerk must appear 
of record in order to entitle the party to the review of 
the rulings of the court in the progress of the trial 
provided by section 700, and therefore that in the 
present case the record should distinctly show the 
request. But section 649 expressly requires that the 
waiver of the jury shall be in writing and shall be 
filed with the clerk. The section which provides for 
a certificate of division of opinion makes no such re- 
quirement in relation to the request for a certificate. 

In one case the jurisdictional fact is the filing of a 
certain paper writing with the clerk; in the other the 
making of a request which may be oral to the court. 
In either case when the jurisdictional fact fairly 
appears by the record, our jurisdiction attaches. So 
in this case if the request may be fairly inferred from 
such circumstances as we have mentioned, that is all 
that is necessary to satisfy the statute. In Supervisors 
v. Kennicott, 103 U. S. 354, this court held that when 
a stipulation in writing was filed with the clerk by 
which it was provided that the case might be sub- 
mitted to the conrt on an agreed statement of facts, 
but which contained no express waiver of a jury, yet 
this amounted to a waiver sufficient to meet the 
requirements of section 649. And though the right of 
trial by jury is a constitutional one, yet this court 
has declared that when it simply appeared by the 
record that a party was present by counsel, and had 
gone to trial before the court without objection or 
exception, a waiver of his right to a jury trial would 
be presumed and he would be held in this court to the 
legal consequences of such waiver. Kearney v. Case, 
12 Wall. 275. 

We are therefore of opinion that the request by 
counsel of the United States fora certificate of division 
is sufficiently shown by the record in this case, and 
that our jurisdiction is clear. 

We pass to the consideration of the merits of the 
case. Proper respect for a co-ordinate branch of the 
government requires the courts of the United States 
to give effect to the presumption that Congress will 
bass no act not within its constitutional power. This 
presumption should prevail unless the lack of constitu- 
tional authority to pass an act in question is clearly 
demoustrated. While conceding this, it must never- 
theless be stated that the government of the United 





States is one of delegated, limited and enumerated 
powers. Martin v. Hunter, 1 Wheat. 304; McCullough 
v. The State of Maryland, 4 id. 316; Gibbons v. 
Ogden, 9 id. 1. Therefore every valid act of 
Congress must find in the Constitution some warrant 
for its passage. This is apparent by reference to the 
following provisions of the Constitution; section 1 of 
the first article declares that all legislative powers 
granted by the Constitution shall be vested in the 
Congress of the United States. Section 8 of the same 
article enumerates the powers granted to the Congress, 
and concludes the enumeration with a grant of power 
‘to make all laws which shall be necessary and proper 
to carry into execution the foregoing powers and 
all other powers vested by the Constitution 
in the government of the United States 
or in any department or officer thereof.” 
Article X of the amendments to the Constitution 
declares that ‘‘ the powers not delegated to the United 
States by the Constitution, nor prohibited by it to the 
States are reserved to the States respectively or to the 
people.” 

Mr. Justice Story in his commentaries on the Con- 
stitution, says: 

‘““Whenever therefore a question arises concerning 
the constitutionality of a particular power, the first 
question is whether the power be expressed in the 
Constitution. Ifit be, the question is decided. If it 
be not expressed the next inquiry must be whether 
itis properly an incident to an express power and 
necessary to its execution. If it be, then it may be 
exercised by Congress. If not, Congress cannot exer- 
cise it.”’ Section 1,243, referring to Virginia Reports 
and Resolutions, January, 1800, pp. 33,54; President 
Monroe’s Exposition and Message of May 4, 1822, p. 
47; 1 Tuck. Black. Comm. App. 287, 288; 5 Marshall’s 
Wash. App. Note 3; 1 Hamilton's Works, 117, 121. 

The demurrer filed to the indictment in this case 
questions the power of Congress to pass the law under 
which the indictment was found. It is therefore 
necessary to search the Constitution to ascertain 
whether or not the power is conferred. 

There are only four paragraphs in the Constitution 
which can in the remotest degree have any reference 
to the question in hand. These are section two of 
article four of the original Constitution, and the 
thirteenth, fourteenth and fifteenth amendments. It 
will be convenient to consider these in the inverse of 
the order stated. 

It is clear that the fifteenth amendment can have no 
application. That amendment as was said by this 
court in the case of United States v. Reese, 92 U. 8. 
214, “relates to the right of citizens of the United 
States to vote. It does not confer the right of suffrage 
on any one. It merely invests citizens of the United 
States with the Constitutional right of exemption 
from discrimination in the enjoyment of the elective 
franchise on account of race, color or previous condi- 
tion of servitude.”’ See also United States v. Crutk- 
shank, 92 U.S. 542; 8. C. 1 Woods, 322. Section 5,519 
of the Revised Statutes has no reference to this right. 
The right guaranteed by the fifteenth amendment is 
protected by other legislation of Congress, namely: 
by sections four and five of the act of May 31, 1870, 
(16 Stat. 141), and now embodied in sections 5,506 and 
5,507 Revised Statutes. 

Section 5,519 according to the theory of the prosecu- 
tion and as appears by its terms, was framed to protect 
from invasion by private persons the equal privileges 
and immunites, under the laws, of all persons and 
classes of persons. It requires no argument to show 
that such a law cannot be founded on aclause of the 
Constitution whose sole object is to protect from 
denial or abridgment by the United States or States, 
on account of race, color or previous condition of 
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servitude, the right of citizens of the United States to 
vote. 

It is however strenuously insisted that the legisla- 
tion under consideration finds its warrant in the first 
and fifth sections of the fourteenth amendment. The 
first section declares ‘‘all persons born or naturalized 
in the United States and subject to the jurisdiction 
thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States, nor shall 
any State deprive any person of life, liberty or property 
without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the 
laws.” 

The fifth section declares ‘‘ the Congress shall have 
power to enforce by appropriate legislation the pro- 
visions of this amendment.” 

Itis perfectly clear from the language of the first 
section, that its purpose also was to place a restraint 
upon the action of the States. Inthe Slaughter-House 
cases, 16 Wall. 36, it was held by the majority of the 
court, speaking through Mr. Justice Miller, that the 
object of the second clause of the first section of the 
fourteenth amendment was to protect from the hostile 
legislation of the States the privileges and immunities 
of citizens of the United States, and this was conceded 
by Mr. Justice Field, who expressed the views of the 
dissenting justices in that case. In the same case the 
court, referring to the fourteenth amendment, said 
that “if the States do not conform their laws to its 
requirements, then by the fifth section of the article 
of amendment Congress was authorized to enforce it 
by suitable legislation.” 

The purpose and effect of the two sections of the 
fourteenth amendment above quoted were clearly de- 
fined by Mr. Justice Bradley in the case of United 
States v. Cruikshank, 1 Woods, 316, as follows: ‘It is 
a guaranty of protection against the acts of the State 
government itself. It is a guaranty against the ex- 
ertion of arbitrary and tyrannical power on the part 
of the government and legislature of the State, nota 
guaranty against the commission of individual offen- 
ses; and the power of Congress, whether express or 
implied, to legislate for the enforcement of such a 
guarantee does not extend to the passage of laws for 
the suppression of crime within the States. The en- 
forcement of the guarantee does not require or author- 
ize Congress to perform the duty that the guaranty 
itself supposes it to be the duty of the State to per- 
form, and which it requires the State to perform.” 

When the case of United States v. Cruikshank came 
to this court the same view was taken here. The 
chief justice delivering the opinion of the court in 
that case, said: “The fourteenth amendment pro- 
hibits a State from depriving any person of life, lib- 
erty, or property without due process of law, or from 
denying to any person the equal protection of the 
laws; but this provision does not add any thing to the 
rights of one citizen as against another. It simply 
furnishes an additional guaranty against any en- 
croachment by the States upon the fundamental rights 
which belong to every citizen asa member of society. 
The duty of protecting all its citizens in the enjoyment 
of an equality of rights was originally assumed by the 
States and it remains there. The only obligation rest- 
ing upon the United States is to see that the States do 
not deny the right. This the amendment guarantees 
and no more. The power of the national government 
is limited to this guarantee.”’ 92 U. 8., 542. 

So in Virginia v. Rives, 100 U. S. 313, it was de- 
clared by this court, speaking through Mr. Justice 
Strong, that “these provisions of the fourteenth 
amendment have reference to State action exclusively 
and not to any action of private individuals.” 





These authorities show exclusively that the legisla- 
tion under consideration finds no warrant for its en- 
actment in the fourteenth amendment. 

The language of the amendment does not leave this 
subject in doubt. When the State has been guilty of 
no Violation of its provisions; when it has not made 
or enforced any law abridging the privileges or immu- 
nities of citizens of the United States; when no one 
of its departments has deprived any person of life, 
liberty, or property without due process of law, or 
denied to any person within its jurisdiction the equal 
protection of the laws; when on the contrary the laws 
of the State, as enacted by its legislative, and con- 
strued by its judicial, and administered by its execu- 
tive departments, recognize and protect the rights of 
all persons, the amendment imposes no duty and con- 
fers no power upon Congress. 

Section 5,519 of the Revised Statutes is not limited 
to take effect only in case the State shall abridge the 
privileges or immunities of citizens of the United 
States, or deprive any person of life, liberty, or prop- 
erty without due process of law, or deny to any person 
the equal protection of the laws. It applies, no mat- 
ter how well the State may have performed its duty. 
Under it private persons are liable to punishment for 
conspiring to deprive any one of the equal protection 
of the laws enacted by the State. 

In the indictment in this case, for instance, which 
would be a good indictment under the law if the law 
itself were valid, there is no intimation that the State 
of Tennessee has passed any law or done any act for- 
bidden by the fourteenth amendment. On the con- 
trary, the gravamen of the charge against the accused 
is that they conspired to deprive certain citizens of 
the United States and of the State of Tennessee of 
the equal protection accorded them by the laws of 
Tennessee. 

As therefore the section of the law under consider- 
ation is directed exclusively against the action of 
private persons, without reference to the laws of the 
States or their administration by the officers of the 
State, we are clear in the opinion that it is not war- 
ranted by any clause in the fourteenth amendment to 
the Constitution. 

We are next to consider whether the thirteenth 
amendment to the Constitution furnishes authority 
for the enactment of the law under review. This 
amendment declares that ‘“‘ neither slavery nor invol- 
untary servitude, except as a punishment of crime 
whereof the party shall have been duly convicted, 
shall exist within the United States or any place sub- 
ject to their jurisdiction.” ‘*Congress shall have 
power to enforce this article by appropriate legisla- 
tion.” 

lt is clear that this amendment, besides abolishing 
forever slavery and involuntary servitude within the 
United States, gives power to Congress to protect all 
persons within the jurisdiction of the United States 
from being in any way subjected to slavery or invol- 
untary servitude, except as a punishment for crime, 
and inthe enjoyment of that freedom which it was 
the object of the amendment to secure. Mr. Justice 
Swayne, in United States v. Rhodes, 1 Abb. U.S. Rep., 
28; Mr Justice Bradley, in United States v. Cruikshank, 
1 Woods, 308. 

Congress has, by virtue of this amendment, exacted 
that all persons within the jurisdiction of the United 
States shall have the same right in every State and 
territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal benefit 
of all laws and proceedings for the security of persons 
and property as is enjoyed by white citizens, and shall 
be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and no other. 
Act of April 9, 1866, $1, 14 Stat., 27. 
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But the question with which we have to deal is, 
does the thirteenth amendment warrant the enact- 
ment of section 5,519 of the Revised Statutes? We 
are of opinion that it does not. Our conclusion is 
based on the fact that the provisions of that section 
are broader than the thirteenth amendment would 
justify. Under that section it would be an offense for 
two or more white persons to conspire, etc., for the 
purpose of depriving another white person of the equal 
protection of the laws. It would be an offense for two 
or more colored persons, enfranchised slaves, to con- 
spire with the same purpose against a white citizen or 
against another colored citizen who had never beena 
slave. Even if the amendment is held to be directed 
against the action of private individuals, as well as 
against the action of the States and United States, the 
law under consideration covers cases both within and 
without the provisions of the amendment. It covers 
any conspiracy between two free white men against 
another free white man to deprive the latter of any 
right accorded him by the laws of the State or of the 
United States. A law under which two or more free 
white private citizens could be punished for conspiring 
or going in disguise for the purpose of depriving 
another free white citizen of aright accorded by the 
law of the State to all classes of persons, as for in- 
stance,the right to make a contract bring a suit or give 
evidence, clearly cannot be authorized by the amend- 
ment which simply prohibits slavery and involuntary 
servitude. 

Those provisions of the law, which are broader than 
is warranted by the article of the Constitution by 
which they are supposed to be authorized, cannot be 
sustained. 

Upon this question the case of United States v. 
Reese, 92 U. S., 214, is in point. Im that case this 
court had under consideration the constitutionality of 
the third and fourth sections of the act of May 31, 
1870 (16 Stat. 140), and now constituting sections 
2,007, 2,008, and 5,506, Revised Statutes. The third 
section of the act made it an offense for any judge, 
inspector, or other officer of election, whose duty it 
was, under the circumstances therein stated, to re- 
ceive and count the vote of any citizen, to wrongfully 
refuse to receive and count the same; and the fourth 
section made it an offense for any person by force, 
bribery, or other unlawful means to hinder or delay 
any citizen from doing any act required to be done to 
qualify him to vote or from voting at any election. 

The indictment in the case charged two inspectors 
of a municipal election in the State of Kentucky with 
refusing to receive and count at such election the vote 
of William Garner, a citizen of the United States, of 
African descent. It was contended by the defendants 
that it was not within the constitutional power of 
Congress to pass the section upon which the indict- 
ment was based. The attempt was made by the coun- 
sel for the United States to sustain the law as war- 
ranted by the fifteenth amendment to the Constitu- 
tion of the United States. But this court held it not 
to be appropriate legislation under that amendment. 
The ground of the decision was that the sections re- 
ferred to were broad enough not only to punish those 
who hindered and delayed the enfranchised colored 
citizen from voting on aecount of his race, color, or 
previous condition of servitude, but also those who 
hindered or delayed the free white citizen. The 
court, speaking by the chief justice, said: ‘It would 
certainly be dangerous if the legislature could set a 
net large enough to catch all possible offenders, and 
leave it to the courts to step inside and say who could 
be rightfully detained and who should be set at large. 
This would to some extent, substitute the judicial for 
the legislative department of the government. The 
courts enforce the legislative will, when ascertained, if 





within the constitutional grant of power. But if 
Congress steps outside of its constitutional limitation 
and attempts that which is beyond its_reach, the courts 
are authorized to, and when called upon must annul 
its encroachment upon the reserved rights of the States 
and the people.” 

And the court declared that it could not limit the 
statute so as tobring it within the constitutional 
power of Congress, and concluded: ‘* We must there- 
fore decide that Congress has not as yet provided by 
appropriate legislation for the punishment of the 
offenses charged in the indictment.” 

This decision is in point, and applying the principle 
established by it, it is clear that the Jegislation now 
under consideration cannot be sustained by refer- 
ence to the thirteenth amendment to the Constitu- 
tion. 

There is another view which strengthens this con- 
clusion. If Congress has constitutional authority 
under the thirteenth amendment to punish a conspir- 
acy between two persons to do an unlawful act, it can 
punish the act itself, whether done by one or more 
persons. 

A private person cannot make constitutions or laws, 
nor can he with authority construe them, nor can he 
administer or execute them. The only way therefore 
in which one private person can deprive another of 
the equal protection of the laws is by the commission 
of some offense against the laws which protect the 
rights of persons, as by theft, burglary, arson, libel, 
assault, or murder. If therefore we hold that section 
5,519 is warranted by the thirteenth amendment, we 
should by virtue of that amendment, accord to Con- 
gress the power to punish every crime by which the 
right of any person to life, property, or reputation is 
invaded. Thus under a provision of the Constitution 
which simply abolished slavery and involuntary ser- 
vitude, we should, with few exceptions, invest Con- 
gress with power over the whole catalogue of crimes. 
A construction of the amendment which leads to such 
a result is clearly unsound. 

There is only one other clause in the Constitution of 
the United States which can in any degree, be sup- 
posed to sustain the section under consideration, 
namely, the second section of article 4, which declares 
that ‘‘ the citizens of each State shall be entitled to all 
the privileges and immunities of citizens of the sey- 
era] States.’’ But this section, like the fourteenth 
amendment, is directed against State action. Its 
object is to place the citizens of each State upon the 
same footing with citizens of other States, and inhibit 
discriminative legislation against them by other States. 
Paul v. Virginia, 8 Wall. 168. 

Referring to the same provision of the Constitution, 
this court said, in the Slaughter-House cases, ubi supra, 
that it ‘‘did not create those rights which it called 
privileges and immunities of citizens of the States. It 
threw around them in that clause no security for the 
citizen of the State in which they were claimed or ex- 
ercised. Nor did it profess to control the power of 
the State governments over its own citizens. Its sole 
purpose was to declare to the several States that what- 
ever those rights, as you grant or establish them to 
your own citizens, or as you limit or qualify or impose 
restrictions on their exercise, the same, neither more 
or less, shall be the measure of the rights of citizens of 
other States within your jurisdiction.” 

It was never supposed that the section under con- 
sideration conferred on Congress the power to enact a 
law which would punish a private citizen for an inva- 
sion of the rights of his fellow citizen, conferred by 
the State of which they were both residents on all its 
citizens alike. 

We have therefore been unable to find.any constitu- 
tional authority for the enactment of section 5,519 of 
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the Revised Statutes. The decisions of this court 
above referred to leave no constitutional ground for 
the act to stand on. 

The point in reference to which the judges of the 
Circuit Court were divided in opinion must therefore 
be decided against the constitutionalty of the law. 


CONTRACT RATE OF INTEREST APPLIES 
AFTER MATURITY. 


INDIANA SUPREME COURT, NOVEMBER 27, 1882. 


SHaAw v. RieBy. 
A promissory note which was by its terms payable “‘one day 
after date” ‘‘ with ten per cent interest,” held to bear 
the same rate of interest after maturity. 


—— upon a promissory note given by Shaw, 
the defendant below, and secured by mortgage. 
The opinion states the case. 

Howk, J. This wasasuit by the appellee upon a 
note and mortgage, executed to him by the appellants. 
The note is in the words and figures following, to 
wit: 

** $723. JANUARY 12, 1872. 

One day after date we promise to pay to the order 
of Elias Rigby seven hundred and twenty-three dol- 
lars, with ten per cent interest, value received with- 
out any relief from valuation or appraisement laws. 

(Signed) Harriet E. SHaw, 

GEORGE P. SHaw.”’ 


The appellants severed in their defense. Harriet EF. 
Shaw answered, that at the time she executed the 
note in suit she was, and since had been, the wife of 
her co-defendant. George P. Shaw answered by a 
general denial and by a plea of payment. The ap- 
pellee replied by a general denial to the appellants’ 
special answers. The issues joined were tried by the 
court and a finding was made for the appellant, Har- 
riet E. Shaw, as to the note in suit, and for the appel- 
lee against the appellant, George P. Shaw, upon said 
note, in the sum of $1,353.59, and against both appel- 
lants for the foreclosure of the mortgage sued upon. 
The appellants’ motion for a new trial having been 
overruled, and their exception saved to this ruling, 
the court rendered judgment for the appellee upon 
and in accordance with its finding. 

The only error assigned by the appellants in this 
court is the overruling of their motion for a new 
trial. The cause for a new trial, upon which they 
rely for reversal of the judgment below, is the alleged 
error of the trial court in the assessment of the amount 
of appellee’s recovery, in thatit was too large. It is 
manifest, from the amount of the finding and the 
judgment in thiscause, that the court allowed the 
appellee interest upon the note in suit, from the date 
of the note until the date of the rendition of the judg- 
ment, at the rate of ten per centum perannum. The 
appellants’ counsel earnestly insist that by the terms 
of the contract, the appellee was entitled to ten per 
cent. interest from the date untilthe maturity only 
of the note; that after its maturity the note did not 
contain any written contract for any specified rate of 
interest, and that for this reason the appellee was 
only entitled, after the maturity of the note, to such 
rate of interest as the law prescribed in such cases, to 
wit, six per centum per annum. 

In Kilgore v. Powers, 5 Blackf. 22, the note in suit, 
a copy of which is given in the opinion, contained the 
same stipulation, in the same words and figures, in 
regard to interest, as is contained in the note sued 
upon in the case at bar. The point was made in the 
case cited,that interest at ten per cent should only have 





been allowed up tothe time when the note became 
due; and from that period, that only six per cent 
should have been allowed. The trial court had given 
interest at the rate of ten per cent from the date of 
the note to the time of judgment; and the defendant 
claimed that this waserror. Upon this point the court 
said: ‘In this the defendantismistaken. The inter- 
est is correctly calculated, conformably to the terms 
of the contract.” 

For more than forty years the doctrine of the case 
cited was the rule recognized and acted upon by the 
courts of this State in determining the amount of 
interest to be allowed in suits upon interest bearing 
contracts. In Burns v. Anderson, 68 Ind. 202, decided 
in 1880, this court overruled the case of Kilgore v. 
Powers, supra, and prescribed a different rule for the 
computation of interest on an interest bearing con- 
tract after its maturity, where the contract itself did 
notin terms provide the rate of interest, if any, it 
should bear after it became due. In Burns v. Ander- 
son, supra, this court adopted and followed the rule 
laid down by the Supreme Court of the United States 
in Brewster v. Wakefield, 22 How. 118. In this case, 
in pronouncing the opinion of the court, Mr. Chief 
Justice Taney said: ‘The rule thus declared was to 
give the contract rate up to the maturity of the con- 
tract, and thereafter the rate prescribed by statute, in 
cases where the parties themselves have fixed no rate ;”" 
aud this rule has been approved and followed by the 
Supreme Court of the United States in the later cases 
of Bernhizel vy. Furham, 22 Wall. 170, and Holden v. 
Trust Co., 10 Otto, 72. 

If we adhere to the rule declared in Burns v. Ander- 
son, supra, there can be no doubt but that the trial 
court erred in the case now before us, in assessing the 
amount of appellee’s recovery. Forin that event we 
must hold that the appellee was entitled to recover 
interest at the rate of ten per cent per annuum for 
only one day, and that for the eight years, nine 
months and thirteen days, which intervened between 
the maturity of the note in suit, and the date of the 
rendition of judgment thereon, he was only entitled 
to recover interest at the rate of six per cent per 
annum. We are earnestly requested by the appellee’s 
counsel to overrule the case last cited upon the point 
under consideration, and to reassert the rule declared 


| in Kilgore v. Powers, supra, and this we think ought 


to be done. In the recent case of Union Institution v. 
Boston, 129 Mass. 82, upon the question we are now 
considering, Gray, C. J., said: ‘That the interest 
after the breach of the contract, though not strictly 
recoverable as part of the debt, but rather as damages, 
is ordinarily to be measured, according to the inten- 
tion manifested by the contract, by the standard 
thereby established.’’ This view of the question meets 
our approval. P 

In this case the intention of the parties to the con- 
tract is clearly shown by the record, although the note 
in suit was made payable one day after date, yet the 
execution of the mortgage by the appellants and the 
recording of the mortgage by the appellee, as it seems to 
us, clearly indicate that it was not the intention nor 
the expectation of the parties to the note, that it 
should be paid at maturity, or if not then paid, that it 
should bear a less rate of interest than the stipulated 
rate of ten per per cent. The interest on the note at 
ten per cent, for one day only would not pay the one- 
half of the ordinary expense of the parties in the 
drafting, acknowledgment and the record of the 
mortgage. lt is evident, we think, that it was the 
intertron of all the parties that the debt, evidenced by 
the note and secured by the mortgage, should be al- 
lowed to stand for an indefinite period of time, per- 
haps for years, as adebt secured and bearing interest 
at the rate of ten percent per annum, If the inten- 





THE ALBANY LAW JOURNAL. 


155 











tion of the parties, as shown by their contract, should 
be regarded, as in our opinion it should b@, as the 
proper standard for the measurement of the appellee’s 
damages, after the maturity of the note in suit, then 
it is clear that the trial court committed no error in 
this case in its assessment of the amount of appellee’s 
recovery. Upon the point under consideration we 
are satisfied that this court fell into an error in Burns 
y. Anderson, supra, and therefore upon that point 
that case and the case of Richards v. McPherson, 74 
Ind. 158, must be and are overruled. 

The rule declared in Kilgore v. Powers, supra, and 
which we now reassert and declare to be the proper 
rule for the measurement of plaintiffs damages, in 
such suits as the one at bar, has been approved by the 
decisions of the court of last resortin many of the 
States of the Union. Brannon v. Hursell, 112 Mass. 
63; Corcoran v. Doll, 32 Cal. 82; Hopkins v. Crittenden, 
10 Tex. 189; Wilson v. Marsh, 2 Beas. 289; Heartt v. 
Rhodes, 66 Ill. 351; Spencer v. Maafield, 16 Wis. 541; 
Pruyn v. Milwaukee, 18 id. 367; Hand v. Armstrong, 
18 Iowa, 324; Thompson v. Pickle, 20 id. 490; McLane 
vy. Abrams, 2 Nev. 199; Overton v. Bolton, 9 Heisk. 
762; Monnett v. Sturges, 25 Ohio St. 384; Marrietia Iron 
Works, v. Lattimer, id. 621; Warner v. Juif, 38 Mich. 
662; Cecil v. Hicks, 29 Grat. 1; Etnyre v. McDaniel, 28 
Ill. 201; Howard v. Armstrong, 28 Lowa, 325. 

The motion for a new trial was correctly overruled. 
The judgment is affirmed with costs. 

Ee eee 


GIFT BY WILL TO “HEIRS” —CHILDREN 


AND GRANDCHILDREN. 


OHIO SUPREME COURT, JANUARY TERM, 1882. 


Huston v. CROOK.* 

The heirs apparent of a testator consisted of several children, 
and three grandchildren by a deceased daughter. He 
gave to each by name a specific legacy, and by a residu- 
ery clause directed that the proceeds of certain personal 
property should be “ divided equally, share and share 
alike, between all my aforesaid heirs.” Held, that each 
of the grandchildren took an equal share with the children 
of the testator. 

)RROR to the District Court of Montgomery county. 

Charles Crook and Walter Crook, executors of the 
will of Thomas Crook, deceased, filed a petition to ob- 
tain a construction of the 14th and 15th items of the 
will of their testator and to be instructed as to what 
distribution of the personal estate should be made 
under said clauses. 

They read as follows: 

“Fourteenth. It is further my will, that after my 
decease all my personal property not hereinbefore 
mentioned shall be sold and the proceeds thereof di- 
vided equally, share and share alike, between all of my 
aforesaid heirs. 

“Fifteenth. Itis further my will, that after the 
decease of my wife, Anna Crook, aforesaid, all the per- 
sonal property herein set apart for her use, and all the 
property that she, the said Anna, may have acquired 
by and from the use of the farm aforesaid, shall be 
sold, and the proceeds of said sale divided equally, 
share and share alike, between all my heirs aforesaid, 
or their legal representatives.” 

This will was dated July 6, 1866. Atthat time the 
testator had five sons and two daughters, whom he 
designates as such in certain specific legacies he gives 
them. He also had three grandchildren, the heirs of 
adeceased daughter, to whom he also gave specific 
legacies, though he does not describe them as grand- 
children. He also gave his wife a life estate in the 
homestead farm and the personal property thereon, 





* To appear in 38 Ohio State Reports, 





but as she died before her husband, the residue dis- 
posed of by the 15th itemof the will passed into the 
executor’s hands to be distributed as the other unde- 
vised personal property, under the 14th item afore- 
said. 

Oliver Crook, one of the sons to whom a specific 
legacy was given, died before the testator, and by a 
codicil his widow and children were to have specific 
legacies in money as their share and nomore. The 
court finds that the effect of this codicil was to make 
a special provision for the widow and heirs of Oliver, 
and to exclude them from the specific legacy to him 
and also to exclude them from being heifs under 
items 14th and 15th. A further statement of the facts 
is unnecessary, as the only questions saved for report 
are: Whether the three grandchildren named in the 
will, and who are plaintiffs in error here, receive any 
part of said personal estate devised by items 14 and 15 
of said will, and if so in what proportion? The com- 
mou pleas held that they did, and that they took in 
equal shares with the children of the testator. The 
District Court also held that they did, but that they 
took per stirpes the share of their mother. 

To reverse this, is the object of this proceeding in 
error. 

D. Thew Wright and W. C. Howard, for plaintiffs in 
error. 

Warren Manger, for defendants in error. 

JOHNSON, J. By the 14th and 15th items of this 
will the testator directs that the proceeds of this per- 
sonal estate be divided ‘‘equally, share and share 
alike, between all my aforesaid heirs.’’ At the time 
these words were used and when the will took effect, 
he had children, and three grandchildren the heirs of 
a deceased daughter. In the preceding clauses of the 
will these children and grandchildren were each 
named, and he gave to each a specific legacy. 

None of these were heirs in the strict legal sense, as 
he was then living, but each was an heir apparent and 
each would have been an heir, had he died intestate. 
Hence the phrase, ‘all my aforesaid heirs,’ was 
used to expressly include all such as were in fact heirs 
apparent. These residuary clauses of the will did not 
direct a division among ‘‘all his children,’’ or “all his 
sons and daughters’’ but ‘‘ between all his aforesaid 
heirs.’ There is nothing found elsewhere in the pro- 
visions of this will to warrant us in limiting this com- 
prehensive expression to part only of his heirs. To 
hold that this phrase includes some of the heirsand 
excludes others, would do violence to the well settled 
rule of construction, that the intention of the testa- 
tor must be discovered from the words used in con- 
nection with the other provisions of the will. The ex- 
plicit direction that this division should be made 
“equally, share and share alike,” entitles these grand- 
children to take per capita, and not per stirpes. Had 
this direction as to equality been omitted, a different 
result might have been reached in accordance with the 
judgment of the District Court, and in harmony with 
numerous well considered cases, but the testator has 
left nothing for construction on this point. Each is 
to have an equal share. Dagget v. Slack, 8 Met. 450; 
Downing v. Smith, 3 Beay. 541; Lord v. Moore, 20 
Conn. 122; Tuttle v. Pints, 68 N. C. 543; Vannorsdall 
v. Van Deventer, 51 Barb. 138; Harris v. Phiipot, 5 
Ired. Eq. 324; Nutter v. Vickery, 64 Me. 490; Lemacks 
v. Glover, 1 Rich. Eq. 141; Witmer v. Ebersole, 5 Penn. 
St. 458; Campbell v. Wiggins, Rice, Eq. (S. C.) 10; 
Ort’s Appeal, 25 Penn St. 267. 

Judgment accordingly. 
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ACTION BY GUARDIAN FOR LABOR OF 
WARD. 


NEW HAMPSHIRE SUPREME COURT. 


NEWTON v. Nutr.* 
A guardian cannot maintain a suit in his own name onan 
account for the labor of his ward. 
SSUMPSIT,on an account for the labor of the plaint- 
iff's ward performed for the defendant’s intestate. 
Demurrer, on the ground that the cause of action 
alleged wasadebt due to theward and not to the 
plaintiff. » 

Faulkners and Batchelder, for plaintiff. 

Wait, for defendant. 

ALLeN, J. Itisthe duty of the guardian to take 
care of the person of his ward, improve his estate, 
apply the income to his support, collect his dues, pay 
his debts, and protect his rights. Gen St., ch. 165, § 3. 
It is the right of the ward to sue and be sued, prose- 
cute and defend, by his guardian. Gen. St., ch. 165, 
$4. The relation between the guardian and ward is 
that of a trustee and cestui que trust, but the trust is 
not one which gives tothe guardian the legal title to 
the ward’s estate, as in case of administrators, ex- 
ecutors, and trustees appointed by deed, by will, or by 
the court. The guardian’s duties entitle him to the 
possession ofthe ward’s property, but his possession 
is the possession of the ward in whom the legal title 
remains. The power of the guardian is a naked trust 
not coupled with an interest. Tenney v. Evans, 11 N. 
H. 346; 8S. C., 14 id. 343, 350, 351; Granby v. Amherst, 7 
Mass, 1, 5,; Manson v. Felton, 13 Pick. 206, 211. 

When the right of action depends upon possession 
merely, and the possession of the property is actually 
with the guardian, the suit may be in the guardian’s 
name. Pond v. Curtiss,7 Wend. 45; Truss v. Old, 6 
Rand. 556; Bacon v. Taylor, Kirby, 368; Fuquav. Hunt, 
1 Ala. 197; Sutherland v. Goff, 5 Port. 508; Field v. 
Lucas, 21 Ga. 447. So too if the action ison a con- 
tract to be performed with the guardian personally, or 
for the payment of money to him by name. Board- 
man v. Roger, 17 Vt. 589; Gage v. Kendall, 15 Wend. 
640; Mauram v. Lamb, 7 Cow. 174; Pearce v. Austin, 
4 Whart. 489; Joliffev. Higgins, 6 Munf. 3; Baker v. 
Ormsby, 5 Til. 325. 

But debts and demands generally, in which the 
ward has a direct beneficial interest, should be sued 
in the name of the ward by his guardian. Hutchins 
v. Dresser, 26 Me. 76; Winslow v. Winslow, 7 Mass. 96; 
Blanchard v. lisley, 120 id. 487; Bradley v. Amidon, 10 
Paige Ch. 235; Stratton’s case, 1 Johns. 509; Totten’s 
Appeal, 46 Penn. St. 301; Longstreet v. Tilton, 1 Coxe, 
38; Carskadden v. M’Ghee, 7 Watts. & Serg. 140; 
Stewart v. Crabbin,6 Munf. 280; Barnet v. Common- 
wealth, 4 J. J. Marsh. 389; Hoare v. Harris, 11 Ill. 24; 
Fou v. Minor, 32 Cal. 111; Hanly v. Levin, 5 Ohio, 
228; Hines v. Mullins, 25 Ga. 696; 3 Redf. on Wills, 
title Guardian, § 55, 2; Schouler Dom. Rel. 462, 463. 

The ward did not perform the labor sued for by the 
plaintiff as the plaintiff's servant, and the plaintiff had 
no interest in the claim which entitled him tosue upon 
it in his own name. 

Demurrer sustained. 


> 
WISCONSIN SUPREME COURT ABSTRACT. 
NOVEMBER 21, 1882. 


CONTRACT—SALE OF LAND—RY LETTER — ACCEPT- 
ANCE OF OFFER MUST BE UNCONDITIONAL TO BIND.— 
A., in Connecticut wrote to B., in Wisconsin, offering 
to sell land for a certain sum, payable at specified 





*To appear in 58 New Hampshire Reports, 





times, nothing being said about the place of payment 
or delivery Of the deed. B. replied by letter that he 
would take the land upon the terms mentioned in A.’s 
letter, adding: ** You may make out the deed, leaving 
the name of the grantee in blank and forward the 
same to X.,in Wisconsin, or to your agent, if you have 
one here, to be delivered to me on payment,” ete. 
Three days later B. telegraphed to A.: ‘‘ Have written 
you; will take land at your figures. Answer.” After 
the telegram was sent and before either the letter or 
telegram from B. reached him, A. wrote again, with- 
drawing his offer. Held, that the letter of B. was an 
acceptance of the offer wpon condition that the deed 
be forwarded, executed in blank as to the grantee, 
and that payment be received in Wisconsin; that the 
telegram refers to the letter as containing the accept- 
ance, and is not in itself an unconditional acceptance, 
and that there having been no unqualified acceptance 
of the offer, it might be withdrawn. See Northwestern 
Iron Co. v. Mead, 21 Wis. 474; Baker v. Holt. Opinion 
by Taylor, J. 


FRAUDULENT CONVEYANCE—EXEMPT PROPERTY.— 
A gift or sale by adebtor of property exempt by law 
from seizure on attachment or execution, either to a 
stranger or to his wife, cannot bea fraud upon his 
creditors unless such gift or sale was made with intent 
to perpetrate a fraud upon the exemption law. See 
Dreutzer v. Bell, 11 Wis. 114; Pike v. Miles, 28 id. 164; 
Murphy v. Crouch, 24 id. 365; Main v. Bell, 27 id. 517; 
Hibben v. Sayer, 33 id. 319; Carbart v. Harshaw, 45 
id. 340; Anthony v. Wade, 1 Bush,110; Knevan v. 
Specker, ll id. 3; Lisby v. Parry, 6 id. 515; Smith v. 
Rumsey, 33 Mich. 183; Raynor v. Witcher, 6 Allen, 
294; Mawson v. Merritt, 11 id. 582; Woodworth v. 
Paige, 15 Ohio St. 70; Lex v. Shropshire, 25 Tex. 113. 
Allen vy. Perry. Opinion by Taylor, J. 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE — PAS- 
SENGER RIDING IN A DANGEROUS POSITION BY 
CARRIER’S DIRECTION.—Plaintiff who was employed 
by the defendant railroad company as a detective was 
directed to go to a point on defendants’ railroad, and a 
hand car was provided to carry him. He, under the 
direction of the person who had charge of the car, sat 
down in a manner that exposed him to danger, but he 
did not know that it was dangerous. Held, that it 
was for the jury to say whether plaintiff was negligent. 
In Giles v. Railroad Co., 49 N. Y. 47, plaintiff was 
injured by getting off a car when it was in motion. It 
was proved in the case that when the train arrived at 
the place where the plaintiff desired to get off, the 
train ran very slowly, but did not come to a full 
stop, and that the brakeman told the plaintiff to get off, 
and in attempting to do she was injured. The court 
say: ‘* That there was more hazard in leaving the car 
while in motion, although moving ever so slowly, than 
when it is at rest, is self-evident; but whether it is 
imprudent and careless to make the attempt depends 
upon circumstances;’’ and held that under all the 
circumstances it was proper to submit the question of 
contributory negligence to the jury. The case came be- 
fore the court again in 59 N. Y.351, and it was then held 
by the court that if the brakeman directed her to get 
off while the cars were in motion she had the right to 
assume that she could get off with safety, although 
the train was in motion. Grover, J., who delivered 
the opinion in 59 N. Y. says: “The employees upon a 
train, including brakemen, are in the line of their duty 
in assisting passengers in getting on and off the train, 
and in directing them in procuring seats. Passengers 
rightly assume that these persons are familiar with ali 
the movements of the train, and know whether they 
can under the particular circumstances, get on or off, 
or move upon the train with safety. When the con- 
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ductor or a brakeman directs a passenger to get off the 
train, although in motion, such passenger will 
naturally assume that he knows that it is entirely safe 
or he would not give the direction.’ In McIntyre v. 
Railroad Co., 37 N. Y. 287, it was held that “it is not 
negligence in law for a passenger to follow the 
direction given by a servant of a railroad company, 
and to pass from one car to auother while the same 
are in motion. Whether in such case it is negligence 
is a question for the jury.”’ In Clark v. Street R. Co., 
36 N. Y. 135, the court held that ifa passenger’is riding 
upon a platform of a car in a place of danger, his 
negligence is prima facie established; but that he may 
rebut that presumption by showing that he was riding 
there at the invitation of those having the car in 
charge. GROVER, J., says: ‘The proof of the 
plaintiff in the present case tends to show that the 
inside of the car was full and that the platform was 
full, so that no more persons could stand thereon; 
that in this situation the car was stopped for the 
plaintiff to get on; that upon his getting on there was 
no place for him except standing on the step; that 
while riding in this situation the conductor called upon 
him for and received from him his fare. These facts, 
if true, authorized the jury to find that the plaintiff 
had been invited by those having charge of the car to 
ride in that place, and that it implied an assurance 
had been by them given that that was a suitable, safe 
place for him to ride. Under sucha state of facts I 
do not think negligence can fairly be imputed to the 
plaintiff for riding in that position.’ It was held that 
the question of the plaintiff's negligence was properly 
submitted to the jury. Pool v. Chicago, Milwaukee & 
St.Paul Railway Co. Opinion by Taylor, J. 


>. 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 

ATTACHMENT — RETURN TO—CERTAINTY IN DE- 
SCRIPTION OF REAL ESTATE— GRANT OF ‘‘ HOUSE.’’— A 
description of real estate is sufficient in an officer’s 
return to an attachment if it would pass the title ina 
deed. Howard v. Daniels, 2 N. H. i387; Moore y. Kid- 
der, 55 id. 488; Forbush v. Lombard, 13 Metc. 109. A 
grant or devise of a dwelling-house will convey the 
buildings belonging to it, its curtilage, garden, or- 
chard, andthe land on which the house is built, with 
reasonable limitations. Gen. St. Glossary, Messuage; 
Gibson v. Brockway, 8 N. H. 465; Bean v. Brackett, 
34 id. 102; Davis v. Handy, 37 id. 65,71; Johnson v. 
Rayner, 6 Gray, 107, 110; 2 Bouv. L. Dic., Messuage. 
Accordingly a return describing the property attached 
as ‘“‘the dwelling-house lately erected by said defend- 
ant on School street in Lebanon in said county,” held, 
sufficient to cover the title to the land on which the 
dwelling house stood. Marston v. Stickney. Opinion 
by Bingham, J. 

EASEMENT—USE STRICTLY CONFINED TO GRANT.—In 
a deed of lot A, a reservation of the right to draw 
water from a well on that lot for the family occupying 
lot B, gives the occupant of lot B the right to draw 
water for the ordinary purposes ofa family, but not 
for the additional use of a bakery. The use of an 
easement,is to be confined strictly to the purposes for 
which it was granted. French v. Marstin, 24 N. H. 
440. Noyes v. Hemphill. Opinion by Smith, J. 


NEGLIGENCE—NOT TO BE PRESUMED — QUESTION 
FOR JURY — TRIAL— EXCEPTION.— (1) Negligence is a 
matter of fact to be proved by evidence; it is not to 
be inferred by force of a legal presumption. Bundy v. 
Hyde, 50 N. H. 116, 122; State v. Hodge, id. 510; 


*To appear in 58 New Hampshire Reports. 








Gray v. Jackson, 51 id. 9; Bickford v. Dane, 58 id. 
185. A mere scintilla of evidence is not sufficient 
to sustain the burden of proof. Before the evidence 
is left tothe jury, there may be in every case, a pre- 
liminary question for the presiding judge, not whether 
there is literally no evidence, but whether there is any 
upon whicha jury can properly find a verdict for the 
party producing it, upon whom the burden of proof is 
imposed. Cotton v. Wood, &8C. B. (N. S.) 568, 571; 
Railroad Co. v. Goodman, 62 Penn. 329; Bachelder v. 
Heagan, 18 Me. 32; Tourtellot v. Rosebrook, 11 Met. 
460; Losee v. Buchanan, 51 N. Y. 476: MuCully v. 
Clarke, 40 Penn. 399; Chicago v. Major, 18 111. 349; Ham- 
mack v. White, 11 C. B. (N. 8S.) 588; Holmes v. Mather, 
L. R., 10 Ex. 261; Ellis v. Railway Co.,jL. R.,9 C. P. 
551; Burton v. Railroad Co., 4 Harr. (Del.) 252. 
Judges are not required to submit a case to the jury 
merely because some evidence has been introduced by 
the party having the burden of proof, unless the evi- 
dence be of such a character that it would warrant the 
jury to proceed in finding a verdict in favor of the 
party introducing such evidence. Ryder v. Wombwell, 
L. R., 4 Ex. 39. Decided cases may be found where it 
is held that if there is a scintilla of evidence in support 
of a case, the judge is bound to leave it to the jury; 
but the decisions have established a more reasonable 
rule, to wit, that before the evidence is left to the 
jury, there is or may be in every case a preliminary 
question for the judge, not whether there is literally 
no evidence, but whether there is any upon whicha 
jury can properly proceed to find a verdict for the 
party producing it, upon whom the burden of proof is 
imposed. Clifford, J., in Commissioners, ete., v. 
Clark, 94 U. S. 278, 284; Giblinv. McMullen, L. R., 2 
P. C. App. 317, 335; Improvement Co. v. Munson, 14 
Wall. 442; Pleasants v. Fant, 22 id. 120; Parks v. Ross, 
11 How. 873; Merchants’ Bank v. State Bank, 10 Wall, 
637; Hickman v. Jones, 9 id. 201. (2) Wherea person 
seeks to charge arailway company with negligence in 
not seasonably removing a car which incumbered a 
highway crossing, and in consequence of which an ac- 
cident occurred tothe plaintiff, an instruction by 
the court, that if the jury should find that the serv- 
ants of the company honestly believed they could not 
move the car without help, and that they exercised 
ordinary care and prudence in that judgment, they 
are not guilty, is sufficiently favorable to the defend- 
ants, and furnishes no ground of exception. (3) An 
exception in general terms to instructions givenina 
charge to the jury, without any specification of error 
or request for particular instructions, is not sufficient, 
and will not avail to set aside a verdict because of the 
omission of the judge to give instructions not thus 
specifically requested. Moor v. Ross, 11 N. H. 547; 
Deming v. Foster, 42 id. 165; Cooper v. Grand 
Trunk Railway, 49 id. 209; Craig v. Gerrish, 58 id. 
513; Leach v. Woods, 14 Pick. 461; Ford v. Monroe, 20 
Wend. 210. Paine v. Grand Trunk Railway Co. 
Opinion by Foster, J. 

SURETYSHIP — OFFICIAL BOND.— The liability of a 
town treasurer, and his sureties on his official bond 
for asum of money in his hands due the town, is not 
discharged by his own note for that sum, accepted by 
his official successor as cash in full payment and dis- 
charge of the debt with the assent of a selectman. 
Horn vy. Whittier, 6 N. H. 88. Town of Henntker v. 
Wyman. Opinion by Doe, C. J. 


—_»—___——- 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


EccLESIASTICAL LAW — ROMAN CATHOLIC CHURCH 
— BISHOP NOT LIABLE TO PRIEST. FOR SUPPORT — 
JURISDICTION OF CIVIL COURT.—The fact, that the 
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Roman Catholic Church is bound by its own organic 
law to provide a decent support for its priests, does 
not raise a contract obligation which is enforceable in 
acourt of law. Accordingly held, that an action by a 
priest against a bishop of such church, for the value of 
the support of such priest during the time the bishop 
refused to provide the priest with a charge or with 
support, was not maintainable. When a priest dedi- 
cates his life to the church, and takes upon himself 
the vows of obedience to its laws, he is presumed to 
be actuated by a higher principle than the hope of 
gain. Where he has an actual contract with his con- 
gregation or his bishop for a salary, it may be enforced 
as any other contract ; but where he relies upon the duty 
of his church to support him, he must invoke the aid 
of the church if he seeks redress. The civil courts 
wisely decline to interfere in ecclesiastical controver- 
sies, except where rights of property are concerned. 
In the latest case before this court upon this subject 
it was said: ‘The profession of a priest or minister 
of any denomination is held subject to its laws; the 
priest acquired it by contract, and is not exempt from 
the proper disciplined authority of his church; he has 
no property in his profession that shields him from the 
consequences of his broken vows and compacts.” 
Stack v. O’Hara, 38 Leg. Int. 420. To the same effect 
is Cheeney v. Protestant Episcopal Bish. of Illinois, 
58 Ill. 509. The recent case of Rose v. Bertin, 46 Mich. 
457, closely resembles the one in hand. It was there 
held that the priest could not recover his salary from 
the bishop; that the latter was merely his superior 
officer in the church, clothed with the appointing 
power, and that the exercise of such power in assign- 
ing the priest a congregation does not make the 
bishop liable. It was said by Graves, J.: ‘The main 
facts in the case are undisputed, and the only ques- 
tion is concerning their effect, and in my opinion, 
they show distinctly that the relation between Bishop 
Wrack and the priest was never that of hirer and hired 
in any sense, implying an obligation on the bishop to 
pay the priests. The bishop was the priest’s superior, 
and according to the established order of things in the 
economy of church government, regulating the degrees 
of subordination and the methods of administration, 
it was the province of the bishop to designate the 
place for the priest to exercise his functions, and to 
prescribe under certain limitations the rules for his 
guidance and control.” Ting v. McSheehan. Opinion 
by Paxson, J. 

[Decided Nov. 20, 1882.] 


FRAUDULENT CONVEYANCE — WHAT SUFFICIENT 
CHANGE OF POSSESSION TO VALIDATE SALE.— An aged 
and infirm man resided on a farm under a parol lease, 
and his son resided with him; by reason of infirmities 
and poverty the father was unable tocarry on the 
farm; he therefore sold and transferred certain cattle 
and other personal property ou the farm to the son, in 
consideration of the latter agreeing to support his 
father and mother, and pay the rent of the farm. The 
son took charge of the farm, put on additional stock, 
using the whole, supported his father and mother 
thereafter. The parties contained tv live together on 
the farm as before, the property remaining on the 
farm, but the father gave no attention thereto. Held, 
a sufficient change of possession to render the transfer, 
ifin good faith, valid as to creditors. The general 
rule is that a sale of personal property is not good 
against the creditors of the vendor, unless possession 
be delivered by the vendor in accordance with the 
sale. In determining the kind of px ion 1 ry 
to be given, regard must be had not only to the char- 
acter of the property, but alsoto the nature of the 
transaction, the position of the parties and the in- 
tended use of the property. No such change of pos- 








session as will defeat the fair and honest object of the 
parties is required. Thus where two brothers, en- 
gaged in the business of manufacturing coaches, be- 
came embarrassed and sold their stock in trade to a 
third brother, who had been about the establishment 
before the sale, and who went into possession, con- 
tinued the business at the same place, changed the 
sign to his own name, procured another book-keeper, 
and opened new books, but both vendors remained in 
his employ, each of them superintending a particular 
department of the work at stipulated wages, it was 
held there was not such a want of corresponding 
change of possession, as matter of law, to make the 
sale void against creditors of the vendor. Dunlap v. 
Bournonville, 2 Cas. 72. The same principle is re- 
cognized in Born vy. Shaw, 5 id. 288; McKibbin v. 
Martin, 14 P. F. Smith, 352; Evans v. Scott, 8 Norris, 
136; Pearson v. Carter, 13 id. 156. A change of loca- 
tion of the property is not essentially necessary. If 
the purchase was in good faith and for a valuable con- 
sideration, followed by acts intended to transfer the 
possession as well as the title; and the vendee assumed 
such control of the property as to reasonably indicate 
a change of ownership, the delivery of possession can- 
not as matter of law be held insufficient. Crawford y, 
Davis. Opinion by Mercur, J. 

[Decided Oct. 2, 1882.] 


STATUTE OF FRAUDS — AGREEMENT AS TO PURCHASE 
OF LANDS ON SPECULATION.— Plaintiffs had the re- 
fusal of certain real estate and agreed with defend- 
ants for the purchase of the same from the owner, de- 
fendants argeeing to share the profits to be made ona 
resale with plaintiffs. In pursuance of such agreement 
defendant purchased the real estate and resold it ata 
profit. A portion of the price received on the resale 
was in notes of vendee. The defendant refused to 
divide the profits with plaintiffs, and the Jatter before 
the notes became due brought action against defend- 
ant on the contracts. Held, that the contract was not 
within the statute of frauds, and that the action was 
not prematurely brought. An interest on contingent 
profits arising from a sale to be thereafter made did 
not give an interest in the land itself. Smith v. Wat- 
son, 2 Barn. & Cres. 401. These facts relieve the case 
from the operation of the Statute of Frauds. Hess v. 
Fox, 10 Wend. 436; Bruce v. Hastings, 41 Ver. 380; 
Trowbridge v. Whetherbee, 11 Allen, 361. For many 
purposes negotiable notes given in satisfaction ofa 
debt may be considered as money. They will supporta 
count for money paid, Morrison v. Becky,7S. L. R. 
246, and for money expended to the defendants’ use. 
Craig v. Craig, 5 Rawle, 91; so when goods are sold on 
credit, the vendee to give his note, and after the goods 
are delivered, he refuses soto do, an action may be 
maintained for a breach of the contract before the ex- 
piration of the credit, and the price of the goods is the 
measure of damages. Girard v. Taggart, 5S. & R. 19; 
Rhinehart v. Olivine, 5 W. & S. 157. A denial of the 
contract in toto isa violation of every part thereof. 
Benjamin v. Zell. Opinion by Mercur, J. 

[Decided Oct. 2, 1882. 


—_—__+—__———- 


NEW JERSEY SUPREME COURT ABSTRACT. 
JUNE TERM, 1882,* 


BANKRUPTCY — CHARACTER OF ‘‘ FRAUD”’ NOT RE- 
LIEVED FROM — FIDUCIARY CHARACTER ’’— DEPOSIT 
WITH AUCTIONEER.—Section 33 of the U. 8. Bankrupt 
Act of 1867, provides that ‘‘no debt created by the 
fraud or embezzlement of the bankrupt, or while act- 
ing in any fiduciary character, shall be discharged by 


* Appearing in 15 Vroom’s (44 N. J. Law) Reports. 
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proceedings in bankruptcy.” Held, that the fraud re- 


ferred to in this section is positive fraud, involving 
moral turpitude or intentional wrong, as distinguished 
from implied fraud or fraud in law, which may exist 
without the imputation of bad faith or dishonesty, 
and that the words ‘‘ while acting in any fiduciary 
character,’’ apply to technical trusts only, and not to 
such trusts as are implied from mere contracts of 
agency or bailment, an auctioneer, on the sale of 
property, received a deposit from a purchaser; the 
sale fell through because of adefect in the tide. In 
an action by the purchaser to recover back the deposit, 
held, that the auctioneer did not receive the deposit 
while acting in a fiduciary character for the purchaser, 
and that the debt was discharged by the auctioneer’s 
discharge in bankruptcy. Gibson v. Gorman. Opinion 
by Depue, J. 


EVIDENCE — IN ACTION ON OFFICIAL SURETY BOND 
—ADMISSIONS OF PRINCIPAL AND BOOKS KEPT BY 
HIM.— In an action against the principal and his sure 
ties upon a joint and several bond, forthe faithful 
performance of the duties of the principal as treasurer 
of the town of Union, a part of whose duties was to 
keep accurate books of account and to render abstracts 
of such accounts to the council, held, that his books 
of account as such treasurer, and areport rendered to 
tbe council by him, were competent evidence against 
himself and his sureties. See Perchard v. Tindall, 1 
Esp. 394; Goss v. Watlington, 3 Brod. & Bing. 132; 
Whitnash v. George, 8 B. & C. 556; Middleton v. Mel- 
ton, 10 id. 317. An examination of the cases will dis- 
close that there are two classes of cases in which, 
whether the principal at the time of the trial be living 
or dead, his admissions are evidence against the 
surety; within both classes the present case can be 
ranged. First. Where the declarations are made as 
a part of or in the transaction of the business, for the 
proper performance of which the surety is bound, and 
so become a part of the res geste. Bank v. Smith, 12 
Allen, 243; Pendleton vy. Bank of Kentucky, 1 T. B. 
Mon. 171; Parker v. State, 8 Blackf. 292; Lysant v. 
Walker, 5 Bligh, N. R. 1. And the case of Stetson v, 
City Bank, 2 Ohio St. 167, in which it was held that 
where a bank cashier made statements in regard to 
past transactions, it was not admissible, because not a 
part of the res geste, illustrates this rule. The second 
class of cases are those in which the action is brought 
against the principal and sureties on a joint or joint 
and several obligation. Brandt on Suretyship, $519; 
Amherst Bank v. Root, 2 Met. 523; Agricultural Ins, 
Co. y. Keeler, 44 Conn. I61. The present case is in- 
cluded within both these classes. Town of Unionv. 
Bermes. Opinion by Reed, J. 


PENSION — LIABILITY OF MONEY FROM, TO SEIZURE 
FOR DEBT.— Money due for pensions, while it remaing 
in the hands of the disbursing officer or agent for dis- 
tribution, or while in course of transmission to the 
pensioner, is not liable to be seized by creditors under 
any legal process. After it has come to his hands it is 
80 liable, like any other funds of the debtor. State of 
New Jersey v. Fairton Saving Fund and Building As- 
sociation. Opinion by Knapp, J. 


PRACTICE — MOTION TO SET OFF JUDGMENT.—A 
motion to set off a judgment, obtained in one court 
against a judgment obtained in another court, must be 
made in that court where the judgment against the 
mover was obtained. Cooke v. Smith,7 Hill, 186; 
Dunkin v. Vandenbergh, 1 Paige, 622; Taylor v. Wil- 
liams, 14 Wis. 155; Irvine v. Myers, 6 Minn. 562; 
Waterman on Set-off, § 379. Brookfield v. Hughson. 
Opinion by Reed, J. 


WASTE — ACTION AGAINST TENANT FROM YEAR TO 
YEAR.— An action will lie against a tenant from year 





to year for permissive waste. See Moore v. Towns- 
hend, 4 Vroom, 284. The case Torriano v. Young, 6 
C. & P. 8, dissented from. Newbold v. Brown. Opinion 
by Reed, J. 





inscensieimaissaioasitise 
CORRESPONDENCE. 


IMMATERIAL ERROR. 
Editor of the Albany Law Journal: 

Anent your remarks on Senator Nelson’s bill to 
amend section 1,003 of the Code of Civil Procedure, 
which appear on page 102 of the current volume of the 
JOURNAL, permit me to say that if Senator Nelson 
will so amend that section that it shall henceforth ap- 
ply to references, and not to jury trials, I at least will 
bid him, hail! Andif he will contrive to legislate it 
out of existence entirely, I will say, ‘hail, thrice, 
hail!’? Itisareward for stupidity, and a shield for 
those who indulge in “ ways that are dark, and tricks 
that are vain.”’ For instance: You have a closely 
contested question of fact up before a jury. and your 
opponent, having section 1,003 in his mind, ‘* loads” the 
case with immaterial and vicious testimony. You 
object, but the judge, who alsc thinks of section 1,003, 
says: “I don’t see how that is material, but I will 
let it in for what it is worth,’ and it goes. That error 
as you feel (and generally know to acertainty by 
sounding the jurors afterwards) beats you. You ap- 
peal, and the General Term say gravely: ‘* It was error 
to admit this evidence, and unless we can see that it 
‘had no influence on the result, the judgment must be 
reversed.” Then with equal gravity, it is announced 
that the error was harmless, and the formula — ‘‘judg- 
ment affirmed with costs,’’ vide section 1,003 of the 
Code of Civil Procedure, follows of course. 

Now, right here comes the query: How can the 
General Term judges tell whether justice demandsa 
new trial or not? The proof may be evenly balanced, 
when the erroneous statements are expunged, and 
how can our judges tell whether these extraneous 
matters did or did not influence the jury? Aurora 
Leigh says of Lady Waldemar: 

“Sweet heaven! she takes me up 
As if she had fingered me, and dog-eared me, 
And spelled me by the fireside half a life.” 

And with like complacency, our judges deal with 
the effects of vicious testimony on the minds cf men 
they have never seen. Were all men alike this might 
do, but as all men are not alike, this won’t do, and 
hence of section 1,003, ‘*Out! damned spot, out! I 
say.” 

Yours, etc., 
Gro. H. CARPENTER. 

Liberty, N. Y., 1883. 

ILLEGAL SALE OF INTOXICATING LIQUORS. 
Editor of the Albany Law Journal: 

Does not your correspondent, Mr. Welsh, whose 
letter is published in the JOURNAL of the 27th ult., 
fail to give proper effect to section 725 of the Penal 
Code? Ifas that section provides, ‘ nothing in this 
code affects’’ the excise law, then the latter stands 
intact, and as capable now of sustaining the inference 
of legislative intent drawn in the case of Behan v. 
People, 17 N. Y. 516, as when that case was decided. 

H. A. M. 

Jamaica, N. Y., Feb. 14, 1883. 


Jury FRAUDS. 
Editor of the Albany Law Journal: 

Your editorial on jury reform in this week’s number 
is well-timed, and it is to be hoped that the scoundrels 
who have been guilty of the outrageous frauds, re- 
cently discovered in New York city, will meet with 
the punishment they justly deserve. There is how- 
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ever another abuse connected with jury service which 
should be carefully inquired into in these two cities, 
which cannot have escaped the notice of every active 
practitioner in thecourts held in New York and 
Brooklyn. 

There is a class of men who frequent_the court 
rooms, aud whose faces are to be seen on juries almost 
every day during term time. Their plan of operations 
is somewhat in this wise. They make the acquaintance 
of the clerk who draws the jury, and who is generally 
a ward politician, and ascertain whether or not there 
is danger of operating in his presence. They then ob- 
serve the appearance of the attending jurors, and drop 
into a casual conversation with some juror whom 
they deem to be a proper subject for operation. If 
they ascertain that the juror desires tobe excused, 
they will ask him for his notice, and tell him that they 
will have him excused. If the juror is credulous 
enough, he departs believing he has escaped the duty 
imposed upon him by the laws of his country. The 
professional juror simply holds his notice, and when 
the name of the regular juror is called, answers and 
steps into the jury box. That this business exists 
as I have stated was proved recently in Kings county, 
when one of the rascals was exposed, but for some 
reason or other escaped punishment. These matters 
must be within the cognizance of judges and court 
officials, and they deserve the severest censure for 
their failure to prevent such abuses. 

What has become of the Bar Associations? Surely 
such matters merit their notice and demand a search- 
ing investigation at their hands. 

LEGAL OBSERVER. 


—_——_@—___—. 
NEW BOOKS AND NEW EDITIONS. 


13TH FEDERAL REPORTER. 
\ E have so often called attention to the merits of 
this publication that it is now unnecessary to do 
more than say, that-it is better than ever and is un- 


rivalled in its department. We find it of the greatest 
practical use, and the occasional notes by Mr. Desty, 
the editor, are excellent. 


BovuvieEr’s Law DIcTIoNARy. 

The 15th edition of this celebrated work, “ greatly 
enlarged and improved,”’ is before us. It is edited by 
Francis Rawle, Esq., of the Philadelphia bar. He 
states that the present contains three timesthe mat- 
ter of the original edition, and that more than one 
hundred gentlemen of eminence have supplied the 
new matter. More than 700 new titles have been 
added to this edition, and others have been amplified. 
It is sufficient to say that this is the best law diction 
ary ever published, and likely to remainso. The two 
volumes are well printed. Published by J. B. Lip- 
pincott & Co., of Philadelphia. 


INDERMAUR’S LEADING ComMON LAW CASEs. 

An Epitome of Leading Common Law Cases; with some 
short notes thereon; chiefly intended as a guide to 
“Smith’s Leading Cases.’’ Fifth edition. By John In- 
dermaur. American edition by Charles A. Bucknam and 
Boardman Hall, of the Boston Bar. Boston, Soule and 
Bugbee, 1883. Pp. xii, 107. 

This is an excellent and well known work, to which 
the editors have judiciously added American author- 
ities, and notes. There is an astonishing amount of 
our common lawin these few pages. 

> 
NOTES. 


HE laborious striving, on the part of certain French 
Canadians settling in the United States, after a lit- 
eral rendering into English of their names, or in some 





cases, the mere sound of their names, shows that 
their aim is to translate and not to change. A New 
York correspondent says he is acquainted with one 
Maglori Vincent who now rejoices in the appellation 
of ‘‘My Glory Twenty Hundred!” A Pierre Chabot 
has become “Peter Catshoe”’ (why not ‘ Puss in 
Boots?’’); Noel Vien subscribes himself ‘ Christmas 
Coming’’; Joseph Marchterre is now “ Joseph Side- 
walk ’’; Noel Prairie is ‘‘ Christmas Meadow”’; Tous- 
saint Cote, ‘‘All Saints Side’’; Joachim Poulin, 
“Washington Colt’’; Noel Trudeau, ‘‘ Christmas 
Waterhole’’; Jean Phaneuf, ‘‘ Jack Makes-nine”; 
Vincent Archambault ‘‘Twenty hundred Arch in 
beauty.’’ Magloire Benoit has evidently been hard 
pressed for a translation, and has turned his name 
into ‘“* My Glory by Night! ’’ which sounds like a bad 
pun on his patronymic.— Canada Legal News.— At 
the recent dinner given to Chief Justice Sharswood, 
Wm. Henry Rawle, of the Philadelphia Bar, ex- 
pressed the hope “‘that the day is not distant when 
our Rules of Property may be ‘wedded to immortal 
verse,’ ’’ and read the following: 


THE RULE IN SHELLY’S CASE. 

When by a will or deed, in tail or fee, 

The ancestor an estate of freehold takes, 
And mediately or immediately, 

The will or deed a limitation makes 
To heirs, in fee or tail, the word heirs shall be— 

No matter how all common sense it shakes, 
Or how absurd it seems upon the surface— 
A work of limitation, not of purchase. 


This is the Rule, and it will bear the test 
Of criticism or judicial clamor. 

Some words of Coke's and some of Smith’s are pressed 
Beneath the strokes of the poetic hammer, 

Keeping of Smith’s verbosity the best, 
And mending Coke’s atrocities of grammar; 

Tt will be found that it contains compressed ip 

Its lines the cream of Coke and Smith and Preston. 


The style is Byron’s but is much more stupid— 
The last refers to matter more than style— 
But unlike him, I have no sprightly Cupid, 

Whose lively amours can my thoughts beguile 
From dusty tomes, to which my mind must stoop at 
From morn to midnight, without rest the while; 
But students now will read the law with pleasure. 

With this hard rule set in Byronic measure. 


The American Law Register for January contains an 
article on Auction Sales, by Edmund H. Bennett; and 
the following cases: Ex parte Reynolds (Eng.), on 
privilege of witness to refuse to answer criminating 
questions, with note by Henry Wade Rogers; Seib v. 
Pierpont (Iowa), on assignment for benefit of credit- 
ors by one partner without assent of the others, with 
note by M. D. Ewell; Hays v. Pennsylvania Company 
(U. S. Cire.), ondiscrimination in railway freights, 
with note by Adelbert Hamilton; Binford v. Johnson 
(Ind.), on negligent sale of dangerous article to child, 
with note by W. W. Thornton.—— In the introduction 
to Salmon’s Gazetteer (8th ed.), published in 1769, the 
author in describing the courts of England says: 
‘There are also Sheriff's Courts and Hundred Courts, 
held in all parts of England where little matters are 
controverted; but these inferior courts are the plague 
of every neighborhood, the suit being managed by 
little rascally pettyfoggers, who commit more robber- 
ies under color of law, than all the highwaymen in 
England; and what renders these oppressions still 
more grievous is, that they are usually exercised on 
the poorest people, unable to defend themselves, who 
are surprised into an execution and their beds taken 
from under them, where the matter in dispute is but 
for a trifle.”’ 
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‘The Albany Law Journal. 


ALBANY, Marcu 3, 1883. 


CURRENT TOPICS. 


HOSE who are opposed to the practice of receiv- 
ing the testimony of accomplices, informers, 
decoys and detectives will find reason for reconsid- 
eration in the pending star-route trial in this coun- 
try and the State trial in Ireland, so far at least as 
the testimony of accomplices is concerned. The 
accomplices who have turned State’s evidence in 
these cases may be detestable persons, but the ad- 
missibility of their testimony may lead to the pun- 
ishment of others as bad or worse, which could not 
otherwise be effected. It is wise for the State to 
offer inducements for accomplices to turn informers. 
The practice will always render conspiracies weak 
and deter men from the commission of crimes re- 
quiring co-operation. Against this potent fact it is 
hardly worth while to array the sentimental argu- 
ment of the baseness of informers, and the practi- 
cal argument of the untrustworthiness of their tes- 
timony. Sentiment is nothing in comparison with 
the safety of society, and there is a tribunal to 
judge of the credibility of testimony. The latter 
point is one upon which the jury is peculiarly fitted 
to decide, and no substitute can well be devised. 
It looks now as if the Irish murderers were caught 
and would be punished. It would be unsafe to pre- 
dict any thing concerning the star-route trial. 











In England an innkeeper was recently indicted 
for refusing to take in his guests at two o’clock in 
the morning, and it is stated that a public subscrip- 
tion was made to defray his costs. It would be a 
very unenterprising innkeeper who should refuse to 
take in a new arrival, and a very unaccommodating 
one who should refuse to re-open to an old one, at 
that hour. It might be well to supply guests, who 
already have rooms, with night keys. The London 
Law Times says: ‘‘That it is an indictable offense 
for an innkeeper to refuse to receive travellers is 
clear beyond doubt, as may be seen from the very 
full report of R. v. Ivens, 7 C. & P. 214, in which 
the landlord of the Bell Inn, at Chepstow, was fined 
twenty shillings for refusing to admit a solicitor’s 
clerk at a few minutes before twelve on a Sunday 
night. Some distinction might perhaps be drawn 
between the refusal to admit a traveller upon his 
first appearance at a late hour, and the refusal to 
admit him at a late hour after his appearance and 
retainer of rooms at an earlier one; for when he has 
once retained rooms it might perhaps be said that 
he is no longer a traveller in the proper sense of the 
term, with reference to the old case of R. v. Luellin, 
12 Mod. Rep. 445, in which an indictment was 
quashed because it did not appear therefrom that 
the rejected guest was a traveller. * * * It is 
curious to observe that the learned Criminal Code 
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commissioners * * * do away with (inter alia) 
‘the offense of refusing to receive a guest at an inn.’ 
It may perhaps be doubted whether this alteration 
of the law would be generally approved of, although 
we observe that section 5 passed unaltered through 
the committee on the Criminal Code bill.” See Mr. 
Leo’s article on ‘‘ Compulsion,” 26 Alb. Law Jour. 
426. ‘ 

In Pugh v. Telephone Association (Notes of Cases, 
post), in considering the defendant’s right to cut off 
the plaintiff for ‘‘damning” over the wire, the 
court, as may well be supposed, could not find any 
case exactly in point. The nearest approach is Pen- 
degrast v. Compton, 8 C. & P. 462, an action of dam- 
ages, by a captain in the army, for breach of con- 
tract by a ship captain to carry the plaintiff and his 
wife as cuddy passengers on a voyage from Madras 
to England. The defendant undertook to justify 
by showing that ‘the conduct of the plaintiff was 
vulgar, offensive, indecorous and unbecoming,” and 
constituted good cause of exclusion from the cuddy. 
The court said: ‘‘There is some evidence that he 
was in the habit of reaching across other passen- 
gers, and of taking potatoes and broiled bones with 
his fingers. It would be difficult to say, if it rested 
here, in what degree want of polish would, in point 
of law, warrant a captain in excluding a passenger 
from the cuddy. Conduct unbecoming a gentle- 
man, in the strict sense of the word, might justify 
him; but in this case there is no imputation of the 
want of gentlemanly principle.” The poet says 
(very ungrammatically), 

“To swear is neither brave, polite, nor wise ;” 

but leaving out of question the precise moral status 
of the word ‘‘damn,” we think the court were right 
in justifying the shutting off of Mr. Pugh, on the 
ground that his language might accidentally startle 
some innocent ‘‘ family circle,” or shock the ‘‘ well- 
disposed females” who are the ‘‘ operators at the 
Exchange,” especially as the offender refused to 
promise not to do so any more, or as he phrased it, 
to ‘‘eat dirt.” The telephone is a very vexatious 
institution at times, but those who would use it 
should turn away their heads and speak in an 
‘aside’ when they are provoked to bad language. 


The sesquipedalian and alliterative Argus takes a 
column in its issue of Tuesday last to defend the 
proposed bill for letting the contracts for printing 
the Court of Appeals Reports. The ponderous Re- 
gent trots out his favorite and inevitable expressions, 
such as ‘‘denuded,” ‘facile falsehood,” ‘‘ slime,” 
“venom,” ‘‘fat-witted temerity,” and the like, 
which have obtained for him his deserved celebrity 
as the ‘brainy’ Boanerges of the daily press. 
We are glad he omits ‘‘monumental.” He 
is probably saving that for his last crushing 
blow. The Argus says the present contract makes 
three dollars the maximum price for a volume. 
That is true, but the contract has been let, fora 
year to come, at one dollar a volume, and the-pro- 
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posed bill would abrogate that contract, and make 
it possible to re-let the contract at three dollars a 
volume. The Argus says the present law bases the 
above maximum price on a volume of 500 pages, 
and that the proposed bill extends the volume to 
750 pages, ‘‘ a gain of one volume more of the pres- 
ent size in every two issues of the proposed size.” 
But the Argys omits to state that the present con- 
tract calls for volumes of at least 750 pages, with 
the right to demand 900 pages. No ‘facile false- 
hood” here on the part of the Argus/ The Argus 
says any obligations under or pertaining to the pres- 
ent contract cannot be impaired by any new act. 
The Argus knows perfectly well that the present 
contract expressly provides that it shall be abro- 
gated by the passage of any new act No ‘‘ facile 
falsehood” about this on the part of the Argus / 
The Argus vainly tries to embroil us in a misunder- 
standing with the judges of the Court of Appeals. 
He cannot succeed. The judges know us, and they 
know the Argus man, and that is enough. They 
knew us years before the astounding adjectives of 
the Argus agitated the Albanian atmosphere. We 
explicitly said on the start that we did not object to 
vesting the power of awarding the contracts in the 
judges, provided they were not empowered to dele- 
gate the letting to the partisan clerk and reporter, 
and provided the present reasonable and well-per- 
formed contract were not abrogated. Even the 
Argus does not charge that the contract has not 
been faithfully performed. To be sure, he says 
something about the reporter’s ‘‘ prodding” the 
contractors, but he does not allege any fault in their 
performance. Now that it is the Lenten season, we 
really wish the wildly-rhetorical Regent of the Argus 
would deny himself the luxury of his sesquipedality, 
and answer this plain question for the benefit of the 
public: why should the contract, now let by the sec- 
retary of State, comptroller and State reporter, at 
one dollar. a volume of from 750 to 900 pages, 
and having nearly a year to run, be abrogated, and 
re-awarded by the clerk and reporter to somebody 
else at possibly three dollars a volume of 750 pages, 
for five years, when no fault is found with the con- 
tractors? Or if it be granted that the judges 
themselves will let the contract, why should the 
present contract be abrogated? Let us have no 
‘petty indirection,” and no Falstaffian quibbling 
and puffing and roaring, but give us a plain answer 
to asimple question. We suspect that the Argus 
will not give us ‘‘a reason upon compulsion, though 
reasons were as plenty as blackberries.” 


We regret to be compelled to chronicle the death 
of Mr. Robert R. Newell, the editor of the InpDEx- 
Reporter. He died at Cambridge, Mass., on the 
23d ult., after a few days’ illness, of pneumonia, at 
the age of thirty-nine. He was in the class of 1865 
at Harvard, but left college to enter the military 
service in the civil war, in December, 1863, He be- 
came a captain in the 54th Massachusetts regiment, 
and served until the end of the war. He afterward 





received his degree at Harvard, was two years at 
the Harvard Law School, and subsequently practiced 
at the Boston bar. He was never married. Mr. 
Newell was a singularly modest and conscientious 
man. His editorial labor was characterized by rare 
discrimination and intelligence, and unfailing in- 
dustry and fidelity. Our readers will regret with 
us that he should have been called away so soon 
from a life so full of faithful performance and fair 
promise. 


We frequently receive letters from attorneys, 
criticizing, sometimes with moderation, sometimes 
with considerable sharpness, the decisions of our 
courts. We occasionally publish the former; the 
latter very rarely, and when we have published the 
latter we have always meant to examine the matter 
subsequently for ourselves, and express our own im- 
pressions about it. We are reminded of this subject 
by the following excellent observations by the 
editor of the Western Jurist, in which “ we concur:” 
‘* We are in receipt of many communications in- 
quiring as to our silence concerning certain, in the 
opinion of correspondents, erroneous decisions of 
the Supreme Court of this State. Now we desire to 
say here that we do not assume to act as superior to 
our Supreme Court, and do not feel called upon to 
assail its decisions whenever it may see fit to differ 
with the opinion of the bar or that of other courts, 
Occasionally, when that court rules contrary to its 
own previous decisions, or to the law as recognized 
by the majority of the courts, we feel at liberty to 
review their work and point out wherein we believe 
them to be in error. Courts are not infallible; they 
do not claim to be so; and it is showing no dis- 
respect to them to call their attention to errors 
unintentionally committed ; and when such instances 
occur we are glad to have our attention called to 
them, if they have been overlooked by us. But 
these do not afford excuse for assailing the supreme 
tribunal of a State whenever its views happen to be 
at variance with our own. It is highly important 
that our courts have the respect and confidence of 
all parties, and it does not become any journal to 
lessen these by any utterances of its own.” 4 


EE 


NOTES OF CASES. 


N Freel v. Buckley, 28 Hun, it was held by the 
General Term of the second department, Gilbert, 
J., dissenting, that the married women’s acts of this 
State have abolished tenancy by the entirety. There 
is no discussion in the memorandum. Meeker v. 
Wright, 76 N. Y. 262, is cited as authority for this 
holding, but it does not hold any thing of the sort, 
although it looks that way. See notes, 26 Am. Rep. 
64; 33 id. 269. 


In Sheldon v. Vail, 28 Hun, it was held that the 
trustees of a free church have the right to control 
and designate the places where persons shall sit, and 
in the absence of any proof that by usage or other- 
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wise, a person has acquired the right to occupy a 
special seat, they or any one of them may, after re- 
questing him to leave the seat he is occupying and 
take another, forcibly remove him therefrom. The 
courtsaid: ‘‘ No proof is given as to the conditions 
upon which any person was allowed to occupy any 
particular seat, or any seat atall. Undoubtedly the 
habit of the plaintiff of sitting in the seat where he 
was at the time in question might be considered a 
license, so that he could not be removed without 
being first requested to go from that seat. But such 
a request was made by the defendant, who was one 
of the trustees. And it was only after refusal by 
the plaintiff that force was used. The plaintiff's 
counsel admits that an usher or doorkeeper would 
have authority in regard to unrented pews, if his 
authority were reasonably exercised. We think it 
must be that the trustees would have a right to con- 
trol the places where persons should sit, in the 
absence of any proof that by usage or otherwise 
rights were acquired to special seats, It does not 
affirmatively appear that the plaintiff was a con- 
tributor to the expenses of the corporation, so as to 
entitle him toa vote. But however that may be, we 
think that to establish a right to remain in that seat, 
against the request of the trustees that he should 
remove, something more should have been shown 
than in this case.” 


“Damn,” if not profane, is not ‘‘nice.” So it is 
held by the District Court of Cincinnati,afirming the 
judgment of the Superior Court, in Pugh v. Tele- 
phone Co., which we believe we reported at the time. 
The question was whether Pugh had forfeited his 
right to use the telephone by “damning” the com- 
pany over the wire. The rule prohibited the use of 
“improper or vulgar language.” The court said in 
substance that it was hardly necessary, by its under- 
standing of the rules of society, to go into an exami- 
nation as to whether the word ‘‘ damn” is profane or 
vulgar. Judge Barrof the United States District 
Court of Kentucky had already held that the word 
“damn,” while not ‘‘ obscene,” was to be classed as 
“coarse, unbecoming, and profane,” and in view of 
all the circumstances in the present case under which 
the word was used, it was patent toa majority of 
the court that it was used with a vile, low and insult- 
ing spirit, and if not profane, was manifestly im- 
proper. Therule prohibiting the use of ‘‘ improper 
or vulgar’? language was certainly a reasonable rule. 
‘The telephone reaches into many family circles. It 
must be remembered that it is possible, from the pe- 
culiar arrangement of the instrument, to have a 
communication that is intended for one individual 
reach another. All communications, therefore, 
should be in proper language. Moreover, in many 
cases the operators in the exchanges are many of 
them refined ladies, and even beyond this, all oper- 
atives are to be protected from insult. Besides, the 
inventors have a right to be protected, and have 
their instrument placed in a respectable light before 
the world, otherwise it might go out of use.” One 
judge dissented on the narrow view that “damn” 
is not profane. 





In Davis v. Falconbridge, a recent English county 
court case, an action for damages for injury to a 
carriage by collision with a cart, it was held that the 
plaintiff was barred from recovery because his car- 
riage had no lights, although the street was well 
lighted, and the collision occurred about 7 o’clock 
on the 21st of October. Thecourt said: ‘‘ If aman 
chooses to drive about the country in a horse and 
carriage, or as you call it a trap —and nodoubt it 
was a trapin the literal sense of the word — without 
lights, he isto my mind guilty of contributory negli- 
gence, and cannot recover. Iam not speaking with- 
out book. Crofts v. Waterhouse, reported so long 
ago as 3 Bing. 319, wasa case in which a man sought 
to recover damages against the proprietors of a coach 
for an accident which happened to that coach, and he 
failed. But in giving judgment in that case, Lord 
Chief Justice Best said something which is extremely 
valuable in all these cases. ‘This action cannot be 
maintained unless negligence be proved. There was 
no negligence proved, and whether that be proved 
or not that is a question for the determination of 
the jury. The coachman must have competent skill, 
and use that skill with diligence; he must be well ac- 
quainted with the road he undertakes to drive, must 
be provided with steady horses, a coach and harness 
of sufficient strength and properly made, and also 
with lights by night; forif there be the least failure 
of any one of these things the duty of the coach 
proprietors is not fulfilled, and they are answerable 
for any injuries and damages that occur.’ In the 
case quoted all these requirements had been properly 
fulfilled, but very great emphasis was laid on words 
‘and lights by night.’ If a coach proprietor chooses 
to drive about without lights by night he is guilty 
of negligence, and cannot recover. I have hada 
great many cases of this sort, and I never will help 
aman who chooses to drive about without lamps. 
He cannot recover if he is guilty of any neghgence 
which contributed to the damage. The other man 
might not have lights, but still if the plaintiff has 
none he cannot recover. It is of no use bringing 
cases before me of collisions at dusk and after dark 
when the man does not carry lights.’ This looks 
likea singular holding. With us there would be at 
least a question for the jury. 


In Willems v. Commonwealth, Pennsylvania 
Supreme Court, Jan. 10, 1883, 12 W. N. C. 471, it 
was left to the jury to say whether “ billiards ” and 
‘*pool” are the same or different. The court said: 
‘«The game called pool is shown to be played on a 
billiard table containing pockets, and with billiard 
balls and cues. Although most billiard tables 
manufactured for some years past are without pock- 
ets, yet as a matter of law, we cannot say that both 
are not billiard tables. The jury have found the two 
games to be practically and substantially billiards, 
although played in a different manner.” But in 
Bartender v. State, 51 Ind. 73, and Squier v. State, 
66 id. 317, it was held that they are different games, 
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In Murphy v. People, 104 Ill. 528 (Mr. Freeman’s 
advance sheets), the accused received a gold coin for 
the purpose of getting it changed for smaller coin, 
and never returned the coin nor accounted for it. 
Held, larceny. Citing Furrell v. People, 16 Ill. 506. 
The court said: ‘‘In Welsh v. People, 17 Il. 339, (a 
case similar in the controlling principle to that in 
the present case), it was said: ‘Where, as in this 
case, the alleged larceny is perpetrated by obtaining 
the possession of the goods by the voluntary act of 
the owner, under the influence of false pretenses and 
fraud, when the cases are carefully examined and 
well understood there is no real difficulty in 
deducing the correct rule by which to determine 
whether the act was a larceny, and felonious, or a 
mere cheat and swindle. The rule is plainly this: 
if the owner of the goods alleged to have been stolen 
parts with both the possession and the title to the 
goods to the alleged thief, then neither the taking 
nor the conversion is felonious. It can but amount 
toafraud. It is obtaining goods under false pre- 
tenses. If however the owner parts with the posses- 
sion voluntarily, but does not part with the title, 
expecting and intending that the same thing shall 
be returned to him, or that it shall be disposed of on 
his account, or ina particular way, as directed or 
agreed upon, for his benefit, then the goods may be 
feloniously converted by the bailee, so as to relate 
back and make the taking and conversion a larceny. 
The pointed inquiry in such a case must always 
arise, did the owner part with the title to the things, 
and was the legal title vested in the prisoner.’ Again, 
in Stinson v. People, 43Tll. 397, the same doctrine 
was reiterated. It was there, among other things, 
said: ‘If, however, the owner parts with the posses- 
sion voluntarily, but does not part with the title, 
expecting and intending the same thing shall be 
returned tohim, or that it shall be disposed of on 
his account, orina particular way, as directed or 
agreed upon, for his benefit, then the goods may be 
feloniously converted by the bailee, so as to relate 
back and make the taking and conversion a felony, 
if the goods were obtained with that intent.’ This 
settles the law in this State, but analogous ruling, 
elsewhere, may be found in the following cases, 
referred to in argument by the Attorney-General: 
Bailey v. State, 58 Ala. 414; Commonwealth v. Barry, 
124 Mass. 325; State v. Williamson, 1 Houst. Crim. 
C. 155; State v. Anderson, 25 Minn. 66; 8. C., 33 Am. 
Rep. 455; Peoplev. Abbott, 53 Cal. 284; 8. C., 31 
Am. Rep. 59; Elliott v. Commonwealth, 12 Bush, 
176; Macino v. People, 19 N. Y. 127; Commonwealth 
v. Hurd, 123 Mass. 438; People v. McDonald, 43 N. 
Y. 61; Hildebrand v. People, 56 id. 394; 8. C., 15 
Am. Rep. 455.” See 26 Alb. L. J. 881. 


STEPHEN'S HISTORY OF THE CRIMINAL 
LAW OF ENGLAND. 


HE present elaborate work by Lord Justice 
Stephen, extending to three volumes, just placed 
before us, demands a careful reading and careful 





review. It ts a work of singular erudition, wisdom 
and impartiality, and of strong fascination, whether 
the reader agrees with the writer or not. Our present 
purpose is to place before our readers the author's 
views on the important topic of punishment. 

On this subject he says: ‘My opinion is 
that we have gone too far in laying it ” — the punish- 
ment of death — ‘‘ aside, and that it ought to be 
inflicted in many case not at present capital. I think, 
for instance, that political offenses should in some 
cases be punished with death. People should be 
made to understand that to attack the existing state 
of society is equivalent to risking their own lives, 
In many cases which outrage the moral feelings of 
the community to a great degree, the feeling of 
indignation and desire for revenge which is excited in 
the minds of decent people is, I think, deserving 
of legitimate satisfaction. If a man commits a 
brutal murder, or does his best to do so and fails only 
by accident, or if he ravishes his own daughter (I 
have known several such cases), or if several men 
acting together ravish any woman, using cruel 
violence to effect their object, I think they should 
be destroyed, partly in order to gratify the indigna- 
tion which such crimes produce, and which it is desi- 
rable that they should produce, and partly in order 
to make the world wholesomer than it would other- 
wise be by ridding it of people as much misplaced 
in civilized society as wolves or tigers would be in 
a populous country. What else can be done with 
such people? If William Palmer had not been 
hanged in 1856, he would probably have been alive 
at this day, and likely to live for many years to come. 
What is the use of keeping such a wretch alive at 
the public expense, for say halfa century? If bya 
long series of frauds artfully contrived a man has 
shown that he is determined to live by deceiving and 
impoverishing others, or if by habitually receiving 
stolen goods he has kept a school of vice and 
dishonesty, I think he should die. These views, it 
is said, are opposed to the doctrine that human life 
is sacred. Ihave never been able to understand 
distinctly what that doctrine means, or how its truth 
is alleged to be proved. If it means that life ought to 
have serious aims and to be pervaded by a sense of 
duty, I think the doctrine is true, butI do not see its 
relation to the proposition that no one ought ever to 
be put to death. It rather suggests the contrary con- 
clusion as to persons who refuse to act upon it. If 
it means only that no one ought to be killed, I do 
not know on what grounds it can be supported. 
Whether life is sacred or not, I think there are many 
cases in which a man should be ready to inflict, or if 
necessary, to suffer death without shrinking. As 
however these views are at present unpopular and 
peculiar, and in the present state of public feeling 
on the subject it is useless to discuss this matter at 
length, no good purpose isserved by making specific 
proposals which no one would entertain; but I may 
remark that I would punish with death offenses 
against property only upon great deliberation, and 
when it was made to appear by a public formal 
inquiry held after a conviction for an isolated offense 
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that the criminal really was an habitual, hardened, 
practically irreclaimable offender. I would on no 
account make the punishment so frequent as to 
Jessen its effect, nor would I have any doubt as to 
the reason why it was inflicted. I suspect that a 
small number of executions of professional receivers 
of stolen goods, habitual cheats, and ingenious 
forgers, after a full exposure of their career and its 
extent and consequences, would do more to check 
crime than twenty times as many sentences of penal 
servitude. If society could make up its mind to the 
destruction of really bad offenders, they might, in a 
very few years, be made as rare as wolves, and that 
probably at the expense of a smaller sacrifice of life 
than is caused by many a single shipwreck or colliery 
explosion; but for this purpose a change of public 
sentiment would be necessary, of which there are at 
present no signs.” 

Somewhat inconsistent with this ‘‘ wolf” theory, 
it seems to us, are the author’s views of the punish- 
ment of the insane. He says: ‘‘The proposition, 
then, which I have to maintain and explain is, that 
if it is not it ought to be the law of England, that 
no act is a crime if the person who does it is at the 
time when it is done prevented, either by defective 
mental power or by any disease affecting his mind, 
from controlling his own conduct, unless the absence 
of the power of control has been produced by his 
own default.” ‘‘ Knowledge and power are the 
constituent elements of all voluntary action, and if 
either is seriously impaired the other is disabled. It 
isas true that a man who cannot control himself 
does not know the nature of his acts as that a man 
who does not know the nature of his acts is incapable 
of self control.” ‘‘I do not think it expedient that 
a person unable to control his conduct should be the 
subject of legal punishment.’”’ These and other 
passages indicate that the author rejects the test of 
knowledge of right and wrong, and substitutes the 
vague and indefinite inquiry of the power of self- 
control. This tenderness seems strangely at variance 
with his peculiar savageness toward receivers of 
stolen goods, and the like. 

None but those radically opposed to capital punish- 
ment will disagree with the author’s views of the 
justice of executing murderers, such as Palmer, for 
example. We do not see any particular use in saving 
such lives at the public expense. The learned author 
recognizes the impossibility of bringing the public 
mind to a state which would applaud the hanging of 
habitual thieves and cheats and forgers —a state of 
mind from which it was redeemed by such men as 
Romilly and Brougham. It seems strange to us that 
he cannot see that the severity of the punishment 
which he proposes would not extinguish such crimes, 
for it never did defeat or reduce them. Men would 
go on receiving stolen goods, and stealing, and 
forging, just about the same as they do now, depend- 
ing upon the severity of the denounced punishment 
for escape. We doubt too that society has any 
moral right to take life for such offenses. Originally 
property belonged to the stronger hand, and this 
rule of conquest was only changed by compact. Why 





aman should be hanged for not recognizing or obey- 
ing the compact we cannot see, inasmuch as it is not 
essential to the peace, well-being or safety of his 
fellow men. Again, we think it is extremely bar- 
barous to inflict the punishment of death in compli- 
ance with the savage instinct of revenge. To all 
such sentimental justice a sound discretion is as 
unalterably opposed as to the sentimental tenderness 
toward those who “cannot help ” killing their fellow- 
men, although they know itis wrong. Nor can we 
approve the infliction of the capital penalty for an 
unsuccessful attempt to perpetrate a heinous offense. 
It is extravagant to punish an unsuccessful attempt 
as severely as the accomplished crime, and to inflict 
the capital penalty for the mere attempt is grossly 
out of proportion. In short, we regard these 
peculiar opinions of Lord Justice Stephen with feel- 
ings of mingled respect for the man and uncompro- 
mising hostility to his views. Nothing in recent 
legal writing has so shocked and surprised us ex- 
cept the proposal, originating in this country, that 
insane murderers be put to death, on the ‘‘ wolf” 
theory. In almost any other man such extreme and 
singular notions would be passed unnoticed as too 
eccentric to be influential, but the utterances of such 
a man as the author are not to be so lightly regarded. 
They serve at least to cause students anxiously to 
review the grounds of laws so long accepted as to 
have become practically immovable. 


—__———_—_— 


MANDAMUS TO COMPEL RAILWAY COR- 
PORATION TO TRANSPORT GOODS. 
NEW YORK SUPREME COURT, GENERAL TERM, 
JANUARY, 1883. 


PEOPLE OF NEw YorK v. NEW YORK CENTRAL AND 
Hupson River RAILROAD Co. 


Mandamus will lie in behalf of the State to compel a railway 
corporation to exercise its duty of carrier and transport 
goods offered to it for transportation. 

That a corporation for about two weeks refuses to receive at 
an important point of shipment three-quarters of the 
goods offered for transportation, that it closes its gates 
during business hours, causing a stoppage in the delivery 
of goods, and imposes unusual terms to the detriment of 
the shipper upon goods received, and refuses to transport 
perishable property, the owners of the goods being will- 
ing to pay transportation charges, is ground for a manda- 
mus ; and it is not an excuse for refusal to transport, tnat 
skilled workmen will not perform the necessary work of 
handling the goods at the prices the corporation offers, 
but demand higher prices, in consequence of which the 
corporation is unable to perform its duty as carrier. 


ETITION for mandamus. From orders granting 

motion to dismiss the petition, and order to show 

cause and denying the suit of mandamus the people 
appealed. The opinion states the facts. 


Leslie W. Russell, E. C. James, S. Sterne, and D. G. 
Thompson, for appellants. 


W. D. Shipman and R. Conkling, for respond - 
ents. 


Davis, P. J. The appellants, upon the petition of 
the attorney-general and affidavits accompanying the 
same, obtained orders from one of the justices of this 
court requiring the respondents respectively to show 
cause, upon service of less than eight days, at a Special 
Term sitting at chambers, why a peremptory writ of 
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mandamus should not issue commanding the respond- 
epts, respectively, to forthwith resume the discharge of 
their duties as common carriers aud the exercise of 
their franchises, by promptly receiving, transferring 
ard delivering all such freight or other property as 
may be offered to or heretofore received by them for 
transportation at their stations in and to the city of 
New York, upon the usual and reasonable terms of 
charge. 

Upon an adjourned day for the hearing of the mo- 
tion, the respondents appeared by counsel and ob- 
jected that the moving papers failed to show any 
grounds for the relief prayed for, and moved to ‘‘quash 
and dismiss said petitions and orders to show cause.” 
the court entertained this motion, and against the ob- 
jection of the appellants, awarded the right to open 
and close the argument on the hearing to the counsel 
for the respondents, and after hearing the respective 
counsel, the court orders as follows: ‘‘ That the said 
preliminary objection be and the same is hereby sus- 
tained, and the motion to quash and dismiss the said 
petition and order to show cause be and the same is 
hereby granted and the said application of said peti- 
tioner denied.” 

It is now objected that this mode of disposing of the 
motions was so far irregular as to render the order 
erroneous. It certainly was an unusual mode of pro- 
ceeding. The motion cume to the Special Term pre- 
cisely as though upon an ordinary notice. The order 
of the judge simply limited the time of notice, and 
when the respondents appeared in answer to the no- 
tice, if they were willing to come to a hearing upon 
the petition and affidavits, the usual and proper course 
was to proceed to a hearing of the motions upon those 
papers, the moving party holding the affirmative and 
being entitled to the right to open and close. A notice 
to quash a motion is a novel proceeding. Motions to 
quash usually apply to existing writ or process, and 
not to mere attempts to obtain them. The court 
doubtless regarded the action of the respondent's coun- 
sel as in the nature of a demurror ore tenus to the pe- 
tition and affidavits on the part of the appellants. 
Where an alternative writ has been granted the de- 
fendant may move to quash or set the same aside. 
People v. Judges of Westchester, 4 Cow. 73. 

And such a motion is in the nature of a demurrer 
(People v. College of Physicians, 7 How. Pr. 290), and 
should be made the return to the writ, unless the mo- 
tion to quash is based upon adefect in substance, in 
which case it may be taken advantage of any time 
before a peremptory mandamus is awarded. Commer- 
cial Bank vy. Canal Commissioners, 10 Wend. 31; Peo- 
ple v. Ransom, 2 N. Y. 492. 

Of course upon such a motion, the moving party 
holds the affirmative. But that was not this case. In 
this case no alternative writ having been issued, there 
was nothing to quash, and the objection was simply an 
assertion that the appellants were not, upon their own 
showing, entitled to have the motion granted, and 
such assertion did not change the rights of the re- 
spective parties as to the order of proceeding on the 
hearing. The Court of Appeals have held that the 
according of the affirmative to the wrong party ona 
trial before ajury is an error fatal to the judgment. 
But on motions at Special Term, it is not very mate- 
rial which party opens or closes; and this court on re- 
view will only inquire into the correctness of the de- 
cision, where the order denies or grants the motion. 
In this case although the order directs that the peti- 
tion and proceedings be quashed, yet the motion for 
the mandamus was also denied, and both the denial 
and the order to quash were based upon the merits of 
the motion. The right of appeal was not affected, and 
we think it is our duty to hear and dispose of the ap- 
peal upon the merits. The practice at the Special 





Term should however be discountenanced as a pre. 
cedent. 

The question presented by the motion is one of 
signal importance. It is whether the people of the 
State can invoke the power of the courts to compel the 
exercise by railroad corporation of the most useful 
public functions with which they are clothed. If the 
people have that right, there can be no doubt that their 
attorney-general is the proper officer to set it in 
effective operation on their behalf. 1R. 8.179, §1; 
Code Civ. Pro., § 1,993; People v. Halsey, 37 N. Y. 344; 
People v. Collins, 19 Wend. 56. The question involves 
a consideration of the nature of this class of corpora- 
tions, the object for which they are created, the 
powers conferred and the duties imposed upon them 
by the laws of their creation and of the State. As 
bodies corporate, their ownership may be and usually 
is altogether private, belonging to the holders of their 
capital stock, and their management may be vested in 
such officers or agentsas the stockholders and direct- 
ors, under the provisions of law, may appoint. In 
this sense they are to be regarded as trading or pri- 
vate corporations, having in view the profit or advan- 
tage of the corporators. But these conditions are in 
no just sense in conflict with their obligations and 
duties to the public. The objects of their creation are 
from their very nature largely different from those of 
ordinary private and trading corporations. Railroads 
are in every essential quality public highways, created 
for public use, but permitted to be owned, controlled, 
and managed by private persons. But for this quality 
the railroads of the respondent could not lawfully exist. 
Their construction depended upon the exercise of the 
right of eminent domain which belongs to the State in 
its corporate capacity alone and cannot be conferred 
except upon a “*‘ public use.”’ 

The State has no power to grant the right of eminent 
domain to any corporation or person for other than a 
public use. Every attempt to go beyond that is void 
by the Constitution, and although the Legislature 
may determine what is a necessary public use, it can- 
not by any sort of enactment divest of that character 
any portion of the right of eminent domain which it 
may confer. This characteristic of ‘‘ public use” is 
in no sense lost or diminished by the fact that the 
use of the railroad by the corporation which constructs 
or owns it must from its nature be exclusive. That 
incident grows out of the method of use which does 
not admit of any enjoyment in common by the public. 
The general and popular use of a railroad as a high- 
way is therefore handed over exclusively to corporate 
management and control, because that is for the best 
and manifest advantage of the public. The progress of 
science and skill has shown that highways may be 
created for public use of such form and kind that the 
best and most advantageous enjoyment by the public 
can only be secured through the ownership, manage- 
ment and control of corporate bodies created for 
that purpose, and the people of the State are not 
restricted from availing themselves of the best modes 
for the carriage of their persons and property. There 
is nothing in the Constitution hostile to the adoption 
and use by the State of any and every newly developed 
form or kind of travel and traffic which have a public 
use for their aid and aim, and giving to them vital 
activity by the use of the power of eminent domain. 

When the earliest Constitution of our State was 
adopted railroads were unknown. ‘The public high- 
ways of the State were its turnpikes, ordinary roads 
and navigable waters. The exercise of eminent domaiD 
in respect of them was permitted by the Constitution 
for the same reasons that adapt it now to the greatly 
improved methods of travel and transportation; and 
in making this adaptation there is no enlarged sense 
given to the language of the Constitution so long as 
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its inherent purpose—the creation only of public uses 
—be faithfully observed. 

These principles are abundantly sustained by 
authority. In Bloodgood v. Mohawk and Hudson R. 
Co., 18 Wend. 9, the court of last resort in this State 
first announced them and affixed to railroads their true 
character as public highways. It is there declared 
that the fact that railroad corporations may remuner- 
ate themselves by tolls and fares ‘‘does not destroy 
the public nature of a road, nor convert it from a 
public to a private use. If it isa public fran- 
chise, and granted to the company for the purpose of 
providing a mode of public conveyance, the company 
in accepting it engages it on its part to use it in such 
manner as will accomplish the object for which the 
Legislature designed it.’’ And in Olcott v. Supervisors, 
16 Wall. 678, the Supreme Court of the United States 
adjudged ‘‘ that railroads, though constructed by pri- 
vate corporations and owned by them, are public high- 
ways, has been the doctrine of nearly all the courts 
ever since such conveniences for passage and transpor- 
tation have hada ny existence. Very early the question 
was whether a State’s right of eminent domain could 
be exercised by a private corporation created for the 
purpose of constructing arailroad. Clearly it could 
not unless taking land for such a purpose by such an 
agency is taking land for public use. The right of 
eminent domain nowhere justifies taking property for 
private use. Yet it is a doctrine universally accepted 
that a State Legislature may authorize a private cor- 
poration to take land for the construction of such a 
road, making compensation to the owner. What else 
does this doctrine mean if not that building a railroad, 
though it be built by a private corporation, is an act 
done for a public use? And the reason why the use 
has always been held a public one is that such a road 
is a highway, whether made by the government itself 
or by the agency of corporate bodies or even by indi- 
viduals when they obtain their power to construct it 
from legislative grant. Whether the use of a railroad 
is a public or a private one depends in no measure 
upon the question who constructed it or who owns it. 
It has never been considered a matter of any import- 
ance that the road was built by the agency of a private 
corporation. No matter who is the agent, the function 
performed is that of the State. Though the owner- 
ship is private, the use is public. The owners may be 
private companies but they are compellable to permit 
the public to use their works iu the manner in which 
such works can be used. That all persons may not 
put their own cars upon the road and use their own 
motor power has no bearing upon the question 
whether the road is a public highway. It bears only 
upon the mode of use of which the Legislature is the 
exclusive judge.”’ 

All public highways are subjects of general State 
jurisdiction because their uses are the common prop- 
erty of the public. This principle of the common law 
is in this State of universal application. As to the class 
of public highways known as railroads, the common 
law is fortified by the express conditions of the statutes 
creating or regulating or controlling them. 

The general railroad act of this State may now be re- 
garded as the general charter of all such corporations. 
It authorizes the organization of corporations for ‘‘the 
constructing, maintaining and operating ”’ of railroads 
“for public use,”’ and it imposes upon them the duty 
to ‘furnish accommodations for all passengers and 
property and to transport all persons and property on 
payment of fare or freight.’”’ Laws of 1850, chap. 10, 
§$ 1, 33. 

These words are a brief summary in respect of the 
duties imposed upon such corporations by all the pro- 
visions of the act. Those duties are consigned to them 
as public trusts, and as was said by Messenger v. 





Penna. R. Co., 36 N. J. 407, ‘‘although in the hands 
of a private corporation, they are still sovereign fran- 
chises and must be used and treated as such; they 
must be held in trust for the public good.” This 
relation of such a corporation te the State is forcibly 
expressed by Emmons, J., in Tallcott v. Township of 
Pine Grove, 1 Flipper, U. S. Cir., 144, “the road 
once constructed, is instanter and by mere force of the 
grant and law,embodied in the governmental agencies 
of the State and dedicated to public use. All and 
singular its cars, engines, rights of way and property 
of every description, real, personal and mixed, are but 
a trust fund for the political power like the functions 
of a public office. The artificial personage — the 
corporation created by the sovereign power, expressly 
for this sole purpose and no other—is in the most strict, 
technical and unqualified sense, but its trustee. This 
is the primary and sole legal, political motive for its 
creation. The incidental interest and profits of indi- 
viduals are accidents, both in theory aud practice.” 

The acceptance of such trusts on the part of a cor- 
poration by the express and implied contracts already 
referred to makes it an agency of the State to perform 
public functions which might otherwise be devolved 
upon public officers. The maintenance and control of 
most other classes of public highways are so devolved, 
and the performance of every official duty in respect 
of them may be compelled by the courts on application 
of the State, while private damages may also be re- 
coverable for individuai injuries. The analogy be- 
tween such officials and railroad corporations in regard 
to their relations to the State is strong and clear, and 
so far as affects the construction and proper and 
efficient maintenance of their railroad will be ques- 
tioned by noone. It is equally clear, we think, in 
regard to their duty as carriers of persons and 
property. This springs sharply out of the exclusive 
nature of their right to do these things. On other 
public highways every person may be his own carrier, 
or he may hire whomsoever he will to do that service. 
Between him and such employee a special and personal 
relation exists independent of any public duty, andin 
which the State has no interest. In such a case the 
carrier has not contracted with the State to assume 
the duty as a public trust, nor taken power to do it 
from the State by becoming the special donee and 
depository of atrust. A good reason may therefore 
be assigned why the State will not by mandamus 
enforce the performance of this contract by such a 
carrier. But the reason for such a rule altogether 
fails when the public highway is the exclusive prop- 
erty of a body corporate which alone has power to use 
it, in a manner which of necessity requires that all 
management, control and user for the purposes of 
carriage, must be limited to itself, and which as 
a condition of the franchise that grants such absolute 
and exclusive power over a user of a public highway, 
has contracted with the State to accept the duty of 
carrying all persons and property within the scope of 
its charter as a public trust. The relation of the State 
to such a body is entirely different from that which it 
bears to the individual users of a common highway, 
as between whom and the State no relation of trust 
exists, and there is small reason for seeking analogies 
between them. 

It is the duty of the State to make and maintain 
public highways. That duty it performs by a scheme 
of laws which set in operation the functions of its 
political divisions into counties, towns and other 
municipalities and their officers. It can and does 
enforce those duties whenever necessary through its 
courts. It is not the duty of the State to be or become 
acommon carrier upon its public highways; but it 
may in some cases assume that duty, and whenever it 
lawfully does so the execution of the duty may be en- 
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forced against the agents or officers upon whom the 
law devolves it. It may grant its power toconstructa 
public highway to a corporation or an individual, and 
with that power its right of eminent domain in 
order to secure the public use; and may make the 
traffic of the highway common to all on such terms 
as it may impose. In such case it is its duty to seeure 
that common traffic when refused by the authority of 
its courts. 19 Wend. 56; 1 Cow. 23. Or it may grant 
the same powers of construction and maintenance 
with the exclusive enjoyment of use which the manner 
of use requires, and if that excludes all common travel 
and transportation, it may impose on the corporation 
or persons the duty to furnish every requisite facility 
for carrying passengers and freight and to carry both 
in such manner and at such times as public needs may 
require. Why is that duty, in respect of the powerto 
compel its performance through the courts, not in the 
category of all others intrusted to such a body? 

The writ of mandamus has been awarded to compel 
the company to operate its railroad as one continuous 
line, Railroad Co. v. Hall, 91 U. 8. 343, to compel the 
running of passenger trains to the terminus of the 
road, State v. Railroad Co., 29 Conn. 538, to compel it 
to construct and maintain fences and cattle guards, 
People v. Railroad Co., 14 Hun, 371; 76 N. Y. 284, to 
compel it to build a bridge, People v. Railroad Co., 
70 N. Y. 569, to compel it to construct its road across 
streams so as not to interfere with navigation, State v. 
Railroad Co., 9 Richardson, 247, to compel the com- 
pany to run daily trains, Re New Brunswick & Canada 
R. Co., 1 P. & H. New Br. 67, to compel the 
delivery of grain at a particular elevator, Railroad Co. 
v. People, 56 Ill. 365, to compel the completion of 
its road, Trust Co. v. Railroad Co.,17 Am. Reg. 266, 
to compel the grading of its track so as to make 
crossings convenient and useful, 58 N.Y. 152; 12 Hun, 
175; 71 N. Y. 302; Indianapolis R. Co. v. State, 37 Ind. 
489; 35 N. J. L. 396, to compel the re-establishment of 
an abandoned station, State v. Railroud Co., 37 Conn. 
154, to compel the replacement of a track taken up in 
violation of its charter, King v. Railroad Co., 2 Barn. 
& Ad. 644, to prevent the abandonment of a road once 
completed, Talcott v. Pine Grove, supra, and to 
compel a company to exercise its franchise, People v. 
Albany &V. R. Co., 24 N.Y. 261. These are all express 
or implied obligations arising from the charters of the 
railroad companies, but not more so than the duty to 
carry freight and passengers. That duty is indeed the 
ultima ratio of their existence, the great and sole 
public good for the attainment and accomplishment 
of which all the other powers and duties are given or 
imposed. It is strangely illogical to assert that the 
State through the courts may compel the performance 
of every step necessary to bring a corporation into a 
condition of readiness to do the very thing for which 
it is created, but it is then powerless to compel the 
the doing of the thing itself. 

We cannot bring our minds to entertain a doubt that 
arailroad corporation is compellable by mandamus 
to exercise its duties as a carrier of freight and pas- 
sengers, and that the power so to compel it rests 
equally firmly on the ground that duty is a public trust, 
which having been conferred by the State and accepted 
by the corporation, may be enforced for the public 
benefit, and also upon the contract between the cor- 
poration and the State expressed in its charter or 
implied by the acceptance of the franchise, Abbott v. 
Johnstown R. Co., 80 N. Y. 27, and also upon the 
ground that the common right ofall the people to 
travel and carry upon every public highway of the 
State has been changed by the Legislature, for adequate 
reasons, in this special instance into a corporate fran- 
chise to be exercised solely by a coporate body for the 
public benefit to the exclusion of all other persons, 








whereby it has become the duty of the State to see to 
it that the franchise so put in trust be faithfully ad- 
ministered by its trustee. 

But it is said that the State is not injured and has 
no interest in the question whether the corporation 
perform the duty or not. The State may suffer no 
direct pecuniary injury, as it may not by the neglect 
of one or more of its numerous political officers who 
hold in trust for the people the official duties reposed 
in their hands; but that is no test of the power or 
duty of the State in either case. The sovereignty of 
the State is injured whenever any public function 
vested by it in any person, natural or artificial, for the 
public good, is not used or is misused, oris abused; 
and it is not bound to inquire whether some one or more 
of its citizens have not thereby received a special injury 
for which he may recover damages in his private suit. 
Such an injury wounds the sovereignty of the State 
and thereby in a legal sense injures the entire body 
politic. 

The State in such a case as this has no other adequate 
remedy. It may proceed, it is true, to annul the cor- 
poration, as has been held in many cases where cor- 
porations have neglected public duties, People vy. 
Fishkill R. Co., 27 Barb. 452, 458; People v. H. & C. 
Turnpike Co., 23 Wend. 254; Turnpike Co. v. State, 3 
Wall. 210; People v. K. & N. Turnpike Co., 23 Wend. 
208; People v. B. & B. Turnpike Co., id. 222; Central 
Riv. Bridge Co. v. Warren Bridge, 7 Pick. 344, but 
that remedy is not adequate, for it only destroys 
functions where the public interests require their con- 
tinued existence and enforcement. It has therefore 
an election which of these remedies to pursue. Slate 
v. Railroad Co., 29 Conn. 538; People v. Railroad Co., 
24 N. Y. 261; Talcott v. Pine Grove, supra. 

Undoubtedly a sound discretion is vested in its law 
officer to decide whether the exigency is such as to 
call for the use of either remedy, as it is ultimately for 
the court to judge whether the elected remedy should 
be applied. But upon the question of power and of 
sufficient legal injury to justify its use where the 
corporation neglects or refuses to exercise its fran- 
chises or perform its duties, there seems to us no reason 
to doubt. 

Nor do we think the fact, that injured individuals 
may have private remedies for the damages they may 
have sustained by neglect of duties, precludes the State 
from its remedy by mandamus. Where the injury is 
to a single person under circumstances which do not 
affect the general public, the courts in the exercise of 
their discretion have pruperly refused this remedy on 
his relation. He has an adequate remedy by private 
action for damages. That was the case of Ollen v. 
Erie R. Co., 22 Hun, 533, relied upon by the court 
below that the relator’s remedy was by suit for 
damages and not by mandamus. That case is not 
authority for denying the writ to the attorney 
general for a neglect or refusal by corporations to 
exercise their franchise to an extent which affects 
great numbers of citizens and continues to for a con- 
siderable period of time; nor does it deny the right of 
the people acting on their own behalf and in their own 
suit to pursue the remedy in any case of neglect or 
refusal to exercise a public function which the in- 
terests of the people require should be kept in vigorous 
and efficient use. The court in that case recognizes 
the distinction when it says ‘‘ An exception exists 

where a corporation suspends the exercise of 
its functions.” The suspension of the exercise of 
corporate functions is the gravamen of the complaint 
in this case and the case cited is no authority for 
denying the writ when the people come into court 
with their own suit by their attorney-general to move 
for a writ of mandamus on allegations of an alleged 
long continued and very general suspension of a cor- 
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porate duty. It was supposed by the court below that 
the provisions of section 28 of the act of 1850, as 
amended by chapter 133 of the laws of 1880, which pro- 
vide that railroad corporations shall have power * to 
regulate the time and manner in which passengers 
and property shall be transported,” interfere in some 
way with the power to grant the writ. Undoubtedly 
it gives the discretion which the learned judge states, 
but it cannot be so construed as to justify a general or 
partial suspension of the duty of receiving and trans- 
porting freight. Language of that kind in a similar 
act was correctly construed by Dickerson, J., in the 
Railroad Com’rs v. Portland & Oxford R. Co., 63 
Maine, 269. We adopt but have not room to quote his 
language. 

Having determined the question of the right of the 
State to prosecute the writ of mandamus on the 
ground of refusal or neglect of a corporation to exer- 
cise its duty of carrier,it remains to be seen whether a 
case which would justify the granting of the writ was 
presented. The case stands altogether upon the facts 
presented by the appellants. The course taken by the 
respondents must be regarded as an admission of the 
material facts contained in the petition and affi- 
davits. 

The petition alleges that the said railroad company, 
since about the 16th day of June, 1882, has substantially 
refused to discharge its duties as a common carrier, 
and has to a material degree suspended the exercise of 
its franchises by refusing to take freight which has 
been offered at its stations in the city of New York for 
transportation at the usual rates and upon the usual 
terms, and that said railroad company has refused to 
accept and transport the greater part of the outgoing 
and to deliver the incoming freight and property of the 
merchants doing business in the city of NewYork who 
have relations with and need for the services of such 
railway, and has refused to them to furnish adequate 
transportation for the same,so that from the date afore- 
said until the present date the business community of 
the city of NewYork are unable to obtain sufficient and 
adequate transportation for their goods on said rail- 
road, although they have offered the same on the 
usual terms and rates of transportation; but said rail- 
road has uniformly delayed, and sometimes peremp- 
torily refused to receive and deliver freight, and to 
transport the outgoing freight as aforesaid, and at 
certain points within the State has declined to receive 
incoming freight, whereby great loss and damage ac- 
crue to the people of the State of New York, for which 
there is no adequate remedy in damages, and that the 
trade and commerce of said city is greatly injured 
by the action of the said railroad. 

These allegations are broad enough to show a quite 
general and largely injurious refusal and neglect to 
perform the duties of carrier. The affidavits go far to 
sustain these allegations; but it is not important to 
examine them minutely, because the admission of a 
demurrer ore tenus extends to and limits the well 
pleaded averments of the petition. Stated very briefly, 
the affidavits show that for about two weeks the re- 
spondents failed and neglected to receive from three- 
quarters to seven-eighths of the goods offered for 
transportation from the city, aud large quantities 
seeking transportation to the city, and in many in- 
stances refused to receive goods offered, and turned 
them back and closed their gates during business 
hours, thus causing a stoppage of all delivery of freight; 
that in some instances unusual terms were sought to 
be imposed as acondition of receiving goods, which 
would increase the risks of the owner; that the refusal 
to receive goods did not arise from any unwillingness 
or inability on the part of the shipper to pay charges, 
but was wholly the act of respondents; that it was so 
continued and extensive that it seriously interfered 





with the business operations of the citizens of New 
York, deteriorated the value of many commodities, 
and caused a diversion of trade from the city, and 
great losses were caused, and especially that large 
quantities of perishable goods, by reason of non-deliv- 
ery, were destroyed, to the value of many thousand 
dollars; that a vast amount of freight, equal as esti- 
mated, to 360,000 tons, was thus detained or refused 
carriage; that large numbers of carmen were detained 
in their efforts to deliver freight, and the injury to 
that branch of business is estimated at not less than 
$50,000, while the aggregate of injuries are estimated 
at some millions. These are the substantial facts con- 
ceded by respondents at the Special Term. Surely it 
cannot be doubted that these facts, being true and un- 
excused, showed a strong case for the interference of 
the State. 

The only question is whether the course and conduct 
of the respondents was so far excused by any thing 
appearing in the petition and affidavits, that the court 
was justified in denying the motion for the writ on its 
own merits, or ina wise exercise of its judicial dis- 
cretion. 

The excuse appears only in the statements of the 
reasons assigned by the respondents for their refusal 
to accept, transport and deliver the freight and prop- 
erty. In the petition it is stated in these words: 
“That the persons in their employ handling such 
freight refused to perform their work unless some 
small advance, said to be three cents per hour, is paid 
them by the said railroad corporation.”’ The affidavits 
show, it may in short be said, that the skilled freight- 
handlers of the respondents, who had been working at 
the rate of seventeen cents per hour (or one dollar and 
seventy cents for ten hours), refused to work unless 
twenty cents per hour (or two dollars per day of ten 
hours were paid, and that their abandonment of the 
work, and the inefficiency of the unskilled men after- 
ward employed, caused the neglect and refusal com- 
plained of. 

It is not alleged or shown that the workmen com- 
mitted any unlawful act, and no violence, no riot, aud 
no unlawful interference with other employees of the 
respondents appear. It is urged in effect, that the 
court should regard the cases as one of unlawful duress 
caused by some breach of law sufficiently violent to 
prevent the reception and transportation of freight. 
There is nothing in the papers to justify this conten- 
tion. According to the statement of the case, a body 
of laborers acting in concert fixed a price for their 
labor and refused to work at a less price. The re- 
spondents fixed a price for the same labor and refused 
to pay more. In doing this neither did an act violative 
of any law or subjecting either to any penalty. The 
respondents had a lawful right tu take their ground in 
respect of the price to be paid and adhere to it if they 
chose, but if the consequence of their doing so were an 
inability to exercise their corporate franchises to the 
great injury of the public, they cannot be heard to 
assert that such consequence must be shouldered and 
borne by an innocent public, who neither directly nor 
indirectly participated in their causes. 

lf it had been shown that a “ strike” of their skilled 
laborers had been caused or compelled by some illegal 
combination or organized body which held an unlaw- 
ful control of their actions, and sought through them 
to enforce its will upon the respondents, and that the 
respondents in resisting such unlawful efforts had re- 
fused to obey unjust and illegal dictation and had 
used all the means in their power to employ other men 
in sufficient numbers to do the work, and that the re- 
fusal and neglect complained of had grown out of such 
a state of facts, a very different case for the exercise 
of the discretion of the court, as well as of the attor- 
ney-general, would have been presented. Whether 
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such a state of facts could have been shown we cannot 
judicially know. The present case must stand or fall 
upon the papers before us, and we are not to be 
swerved from thus disposing of it by any suggestion of 
facts not in the case, which might lead, if they ap- 
peared, to some other result. The most that can be 
found from the petition and affidavits is that the 
skilled freighthandlers of the respondents refuse to 
work without an increase of wages, to the amount of 
three cents per hour; that the respondents refuse to 
pay such increase; that the laborers then abandoned 
the work, and that the respondents did not procure 
other laborers competent or sufficient in number to do 
the work. And so the numerous evils complained of 
fellupon the public, and were continuous until the 
people felt called upon to stepin and seek to remedy 
them by proceedings for mandamus. 

These facts reduce the question to this: Can rail- 
road corporations refuse or neglect to perform their 
public duties upon a controversy with their employees 
over the cost or expense of doing them? We think 
this question admits of but one answer. The excuse 
has in law no validity. The duties imposed must be 
discharged at whatever cost. They cannot be laid 
down or abandoned, or Suspended without the legally 
expressed consent of the State. The trusts are active, 
potential, aud imperative, and must be executed until 
lawfully surrendered, otherwise a public highway of 
great utility is closed or obstructed without any pro- 
cess recognized by law. This is something no public 
officer, charged with the same trusts and duties in re- 
gard to other public highways, can do without subs 
jecting himself to mandamus or indictment. 

We are not able to perceive the difficulties that em- 
barrassed the court below as to the form of a writ of 
mandamus in such cases. It is true the writ must be 
specific as to the thing to be done; but the thing to be 
done in this case was to assume the duties of carriers 
of the goods and property offered for transportation. 
That is to receive, carry and deliver the same under 
the existing rules and regulations as the business had 
been accustomed to be done. There was no necessity 
to specify what kind of goods should be first received 
and carried, or whose goods, or indeed to take any 
notice of the details of the established usages of the 
companies. It was the people who were invoking the 
writ on their own behalf, and not for some private 
suitor, or to redress individual injuries. The prayer of 
the petition indicated the preper form of the writ. Upon 
the return to the writ all questions whether what has 
been done is a sufficient compliance with its command, 
may properly arise and become a subject of further 
consideration. They need not have been antici- 
pated. 

It is suggested that the time has now passed when 
such awrit can be of any valuable effect. That is 
probably so, but we are governed by the record in dis- 
posing of the appeal, and not by subsequently occur- 
ring events. The appellants labor now under a judg- 
ment alleged to be injurious to the rights they pos- 
sessed when it was pronounced, and harmful to them 
asa precedent. If erroneous they are entitled to have 
that judgment reversed, and to be indemnified in the 
discretion of the court for the costs incurred on the 
appeal made necessary by the error. 

We think the court below had power to award the 
writ, and that upon the case presented, it was error to 
refuse it. . 

The order should be reversed with the usual costs, 
and an order entered, if deemed advisable from any 
existing circumstances by the attorney-general, award- 


ing the writ. 





JURISDICTION OF UNITED STATES SU- 
PREME COURT ON APPEAL. 
SUPREME COURT OF THE UNITED STATES, 
JAN. 8, 1883. 


TOWN OF ELGIN Vv. MARSHALL. 

The provisions of the statute (U. S. R. S., §§ 691 and 692), 
limiting the jurisdiction of the United States Supreme 
Court on appeal to matters in dispute exceeding $5,000, 
have reference to the matter directly in dispute in the 
particular cause in which judgment is sought to be re- 
viewed, and do not permit for the purpose of determining 
the suman estimate of the collateral effect of the judg. 
ment in a subsequent suit. 

Accordingly when judgment in an action upon interest cou- 
pons detached from municipal bonds was for less than 
$5,000, held, that the fact that the judgment would operate 
as an estoppel in an action upon the bonds which 
amounted to more than $5,000, did not authorize an ap- 
peal to the Supreme Court. 

I* error to the Circuit Court of the United States 
for the district of Minnesota. The opinion states 

the facts. 

MatrHews, J. This action was brought by the de- 
fendants in error, being citizens of Wisconsin, against 
the plaintiff in error, to recover the amount due upon 
certain coupons or interest warrants, detached from 
municipal bonds, alleged to have been issued by the 
town of Elgin, in aid of a railroad company. The 
defense set up was that the bonds and coupons were 
void, the statute under the assumed authority of 
which they had been issued being as was alleged un- 
constitutional. The cause was tried by the court 
without the intervention of a jury, and it is part of 
the finding of the court, that at the time of rendering 
the judgment the defendants in error were the owner 
of the bonds and coupons mentioned in the complaint, 
and judgment is given for the amount, $1,660.75, due 
thereon, being for the interest on fifteen bonds of $500 
each. 

The case has been fully presented in argument upon 
its merits, as they appear from the findings of the 
court, but as we consider ourselves obliged to dismiss 
the writ of error for want of jurisdiction, we have 
considered no other question. 

This question is anticipated by the counsel for the 
plaintiff in error, who while admitting that the amount 
sued for, and for which judgment was recovered, is 
less than $5,000, yet maintains that the value of the 
matter in dispute is in excess of that sum, because the 
defendants in error being the holders and owners of 
the bonds to the amount of $7,500, have obtained by 
the present judgment an adjudication, conclusive 
upon the plaintiff in error, as an estoppel, of its lia- 
bility to pay the entire amount of the principal 
sum. 

It is true that the point actually litigated and de- 
termined in this action was the validity of the bonds, 
and as between these parties in any subsequent action 
upon other coupons, or upon the bonds themselves, 
this judgment, according to the principles stated in 
Cromwell v. The County of Sac, 94 U. 8. 351, might and 
as to all questions actually adjudged would be con- 
clusive as an estoppel. 

And accordingly the plaintiff in error, in support of 
the jurisdiction of this court, relies on what was said 
in Troy v. Evans, 97 U.S. 1, that “prima facie, the 
judgment against a defendant in an action for money 
is the measure of our jurisdiction in his behalf. This 
prima facie case continues until the contrary is shown, 
and if jurisdiction is invoked because of the collateral 
effect a judgment may have in unother action, it must 
appear that the judgment conclusively settles the 
rights of the parties in a matter actually in dispute, 
the sum or value of which exceeds the required 
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amount.’* The point was not involved in the decision 
of that case, as the writ of error was in fact dismissed, 
and what was said in the opinion seems to have been 
rather intended as a concession for the sake of argu- 
ment, than as a statement of a conclusion of law. 
The inference now sought to be drawn from it we are 
not able to adopt. In our opinion, §§ 691 and 692 Rev. 
Stats., which limit the jurisdiction of this court on 
writs of error and appeal, to review final judgments in 
civil actions, and final decrees in cases of equity and 
admiralty and maritime jurisdiction, to those where 
the matter in dispute, exclusive of costs, exceeds the 
sum or value of five thousand dollars, have reference 
to the matter which is directly in dispute in the par- 
ticular cause in which the judgment or decree sought 
to be reviewed has been rendered, and do not permit 
us, for the purpose of determining its sum or value, to 
estimate its collateral effect in a subsequent suit be- 
tween the same or other parties. 

The rule, it is true, is an arbitrary One, as it is based 
upon a fixed amount, representing pecuniary value, 
and for that reason excludes the jurisdiction of this 
court, in cases which involve rights, that because they 
are priceless, have no measure in money. Lee v. Lee, 
8Pet. 44; Pratt v. Fitzhugh, 1 Black, 271; Barry v. 
Mercein, 5 How. 103; Sparrow v. Strong, 3 Wall. 97; 
but as it draws the boundary line of jurisdiction, it is 
to be construed with strictness and rigor. As juris- 
diction cannot be conferred by consent of parties, but 
must be given by the law, so it ought not to be ex- 
tended by doubtful constructions. 

Undoubtedly, Congress, in establishing a rule for 
determining the appellate jurisdiction of this court, 
among other reasons of convenience that dictated the 
adoption of the money value of the matter in dispute, 
had in view that it was precise and definite. Ordina- 
rily, it would appear in the pleadings and judgment, 
where the claim must be stated and determined; but 
where the recovery of specific property, real or per- 
sonal, is sought, affidavits of value were permitted, 
from the beginning, as a suitable mode of ascertain- 
ing the fact, and bringing it uponthe record. Wil- 
liamson v. Kincaid, 4 Dall. 20; Course v. Stead, 4 id. 
22; United States v. Brig Union, 4 Cr. 216. But the 
fact of value in excess of the limit must affirmatively 
appear in the record, as thus constituted, as it is es- 
sential to the existence and exercise of jurisdiction, 
This court will not proceed in any case, unless its 
right and duty to do so are apparent upon the face of 
this record. 

The language of the rule limits, by its‘own force, the 
required valuation to the matter in dispute, in the 
particular action or suit in which the jurisdiction is 
invoked ; and it plainly excludes, by a necessary im- 
plication, any estimate of value as to any matter not 
actually the subject of that litigation. It would be 
clearly a violation of the rule, to add to the value of 
the matter determined any estimate in money, by 
reason of the probative force of the judgment itself in 
some subsequent proceeding. That would often de- 
pend upon contingencies, and might be mere con- 
jecture and speculation, while the statute evidently 
contemplated au actual and present value in money, 
determined by a mere inspectionof therecord. The 
value of the judgment, as an estoppel, depends upon 
whether it could be used in evidence in a subsequent 
action between the same parties; and yet, before the 
principal sum, in the present case, or any future in- 
stallments of interest shall have become due, the 
bonds may have been transferred to a stranger, for or 
against whom the present judgment would not be 
evidence. And in every such case, it would arise as a 
jurisdictional question, not how much is the value of 
the matter finally determined between the parties to 
the suit, but also whether and in what circumstances, 





and to what extent the judgment will conclude other 
controversies thereafter to arise between them, and 
thus require the trial and adjudication of issuable 
matter, both of law and fact, entirely extraneous to 
the actual litigation, and altogether in anticipation of 
further controversies that may never arise. lt is not 
the actual value of the judgment sought to be re- 
viewed which confers jurisdiction, otherwise it might 
be required to hear evidence that it could not be col- 
lected; but it is the nominal or apparent sum or vaJue 
of the subject matter of the judgment. It is impos- 
sible to foresee into what mazes of speculation and 
conjecture we may not be led by a departure‘from the 
simplicity of the statutory provision. 

Accordingly, this court has uniformly been strict to 
adhere to and enforce it. 

In Grant v. McKee, 1 Pet. 248, it refused to take jur- 
isdiction, because the value of the premises, the title 
to which was involved in that action, was less than 
the jurisdictional limit, although they were part of a 
larger tract, held under one title, on which the re- 
covery in ejectment had been obtained against several 
tenants, whose rights all depended on the same ques- 
tions. 

Stinson v. Dousman, 20 How. 461, was an action at 
law for the recovery of rent, where the claim and 
judgment against the defendant below were less than 
the amount required to give this court jurisdiction on 
a writ of error; but in giving judgment for the plaintiff 
below, for any sum at all, the court necessarily passed 
upon a defense of the defendant, set up by way of 
answer in the nature of a counter-claim, insisting 
upon an equitable right to a conveyance of the land, 
out of which it was alleged the rent issued, and the 
value of which was in excess of the limit required for 
the jurisdiction of the court. The effect of the judg- 
ment was toadjust the legal and equitable claims of 
the parties to the subject of the suit, which was, not 
merely the amount of the rent claimed, but the title 
of the respective parties to the land. On that ground 
alone the jurisdiction of the court was upheld. 

Gray v. Blanchard, 97 U. 8S. 564, and Tintsman v. 
National Bank, 100 id. 6, are instances of the strict ap- 
plication of the rule limiting the jurisdiction to the 
amount actually in dispute in the suit; of which a 
similar example is found in Parkerv. Morrill, decided 
at the presentiterm. 

Indeed, so strictly has it been applied, that in cases 
where although the entire matter in dispute in the 
suit exceeds in value the jurisdictional limit, never- 
theless if there are several and separate interests in 
that sum, belonging to distinct parties, and constitut- 
ing distinct causes of action, although actually united 
in one suit and growing out of the same transaction, 
the jurisdiction of the court has been constantly 
denied. We have had occasion to repeat and apply 
this principle in several cases at the present term. 
Ex parte Baltimore & Ohio R. Co ; Adams vy. Critten- 
den; Farmers’ Loan and Trust Co. v. Waterman; 
Schwed v. Smith. In some of these cases, the value of 
the matter in dispute, actually determined against the 
party invoking our appellate jurisdiction, actually was 
largely in excess of its limit, and yet its exercise was 
forbidden, because it was divided into distinct claims, 
no one of which was sufficient of itself to entitle either 
party to an appeal although the decision in one was 
necessarily the same in all, because rendered upon 
precisely the same state of facts. Russell v. Stansell, 
105 U. S. 303. 

To entertain jurisdiction in the present case would 
be, in our opinion, to unsettle the principle of con- 
struction, by which in all the cases referred to this 
court has been guided. The writ of error is accord- 
ingly 

Dismissed for want of jurisdiction. 





172 


THE ALBANY LAW JOURNAL. 








ae 





WAIVER OF FORFEITURE BY ACCEPTING 
RENT. 


NEW YORK COURT OF APPEALS, DECEMBER 238, 1882. 
CoNGER v. DURYEE. 

A lease contained a covenant by the lessee to pay taxes, and 
provided for a forfeiture in case of non-payment. Held, 
that the acceptance of rent by the landlord after a breach 
of the covenant waived the forfeiture. 

CTION to re-enter leased premises on ground of 
the forfeiture of a lease. The opinion states 
enough facts. Defendant appealed. 


Carlisle Norwood, Jr., for appellants. 
James A. Seaman, for respondents. 


Tracy, J. The question to be determined in this 
case is whether the plaintiffs at the time of the com- 
mencement of this action had a right of re-entry under 
the lease, or whether that right had been waived by 
the acceptance of the rent falling due May 1, 1877, 
which accrued subsequent to the alleged forfeiture for 
the non-payment of the taxes. ‘*‘Where a right of 
re-entry is reserved for breach of some condition 
therein, or fora failure by the lessee to keep and 
perform the covenants to be kept and performed by 
him, it is well settled that the lease is voidable only, 
and may be affirmed by the landlord notwithstanding 
the breach.”’ Jackson v. Andrew, 18 Johns. 431. 

“Tf the landlord with his knowledge of the breach, 
accepts payment of rent which accrued subsequent to 
the breach, he waives the forfeiture and again con- 
sents to and establishes the tenancy which it was 
competent for him to have avoided, and thereby 
precludes himself from taking advantage of the ten- 
ant’s misconduct.”’ Taylor Landl. and T.,§ 497; 
Clark v. Cummings, 5 Barb. 339; Croft v. Lumley, E. 
B. & E. 1069; Boggs v. Black, 1 Binn. 333; Goodright 
v. Davids, Cowp. 804; Marsh v. Curteys, Cro. El. 528; 
Harvey v. Oswald, id. 553, 572. 

In Taylor’s Landlord and Tenant it is said: ‘If 
however the landlord, after a forfeiture has been 
incurred, proceeds to make a distress for rent previ- 
ously due, he thereby affirms the possession of the 
tenant and waives his right of re-entering because he 
cannot distrain for rent unless the relation of landlord 
and tenant, and consequently the lease, exists."’ Zouch 
v. Wittingale, 1 H. Bl. 311; Jackson vy. Allen, 3 Cow. 
230. And if he brings an ejectment for the forfeiture 
he can only recover rent due after the time of the demise 
laid in his declaration in the action for mesne profits; 
for by bringing an ejectment for the forfeiture he has 
chosen to treat the lessee and his sub-tenants as tres- 
passers from that time and the claim to accruing rent 
is wholly inconsistent with his proceeding at law to 
enforce a forfeiture.’’ Taylor Landl. and T., § 499. 

Where a landlord elects to proceed at law against a 
tenant to enforce a forfeiture of the lease for non- 
performance of its conditions, or fora violation of a 
covenant, he cannot during the pendency of the suit 
at law against the tenant, have relief in equity against 
him as upon a subsisting tenancy. Stuyvesant v. 
Davies, 9 Paige, 427; Linden v. Hepburn, 3 Sand. 668. 

If tho condition or covenant is single, imposing but 
a single obligation, it is wholly discharged by a single 
waiver after breach. Taylor Landl. and T., § 287. 

It has been held that where the covenant or condi- 
tion imposes a single obligation, and must be taken 
wholly, if at all, the condition itself is discharged as 
much as by a license. 1 Smith’s Lead. Cas. 20a; Lloyd 
v. Crispy, 5 Taunt. 249; McGlyn v. Moore, 25 Cal. 
384 


A single condition dispensed with is dispensed with 


forever. Receiving rent after forfeiture waives the 





forfeiture and affirms the lease freed from the condi- 
tion; thus, where the condition is that the tenant 
shall not assign the lease, and he does assign it, and 
the landlord with knowledge of the assignment ac- 
cepts the rent, he affirms the lease without its condi- 
tion, and the assignee of the tenant may assign. 
Murray v. Harway, 56 N. Y. 327. 

So, with the condition that the tenant shall not 
underlet, and he does underlet a portion of the 
premises, and the landlord with a knowledge of this 
fact receives rent, he affirms the lease with the 
condition modified to the extent that the tenant has 
underlet at the time of affirming the lease. Murray y, 
Harway, supra; Lloyd v. Crispe, supra; Collins y. 
Hasbrouck, 56 N. Y. 157. 

But it is said that where there is a continuing cause 
of forfeiture the landlord will not be precluded from 
taking advantage of it by receiving rent after the 
breach was originally committed. So where the for- 
feiture was incurred by using two rooms in a house in 
a manner prohibited by the lease, such user was held 
to be a continuing breach,and that the landlord might 
recover after receiving rent provided the user con- 
tinued after such receipt. Taylor Landl. and T., § 500; 
Doe v. Woodbridge, 9 B. & C. 376. 

And where there was a covenant on the part of the 
lessee that he would plant a certain number of apple 
trees upon a farm and would replace those that should 
decay or get destroyed, so as always to keep up the 
given number during the term, there was a continuing 
covenant, and if the landlord should collect rent after 
he knew there was a breach of such a covenant, it 
would not waive the forfeiture nor prevent the land- 
lord from re-enterlng, if subsequent to the payment of 
such rent there should still be a failure on the 
part of the tenant to perform his engagement. Bleecker 
vy. Smith, 13 Wend. 53. 

We think the phrase “a continuing cause of for- 
feiture,’’ found in some of the reported cases, is not 
strictly accurate and is misleading. Leases may 
contain continuing covenants and continuing condi- 
tions, that is to say, covenants and conditions which 
are to continue throughout the term, which being 
violated by the lessee at any time during the term, give 
to the landlord under the re-entry clause a right to 
terminate the lease. But any breach of the condition 
or covenant creatipg a forfeiture must consist of some 
specific act or omission, which act or omission is the 
cause of the forfeiture, and continues only until the 
landlord shall elect whether to affirm or disaffirm the 
lease. When committed by the lessee, if the lease 
gives the landlord the right to re-enter for such breach 
he has a right of election. He may elect to terminate 
the lease because of the breach, or he may elect to 
affirm it notwithstanding the breach. If he elects to 
terminate it the relation of landlord and tenant ceases. 
He is not entitled to claim or demand rent, for rent 
flows from the lease and there is no lease. If he elects 
to affirm, the affirmance is equivalent to a new lease 
with the same continuing covenants and conditions. 
No past breach can be used upon which to hingea 
right of re-entry. Such right can again arise only in 
case of a new and positive breach of the covenants or 
conditions of the lease occurring subsequent to its 
affirmance. 

In the case where the forfeiture was incurred by 
using two rooms ina house in a manner prohibited 
by the lease, the landlord having accepted rent and 
afterward bringing an action for a breach would be 
estopped from proving the default of the tenant prior 
to the acceptance of the rent, and would be compelled 
to rely exclusively upon the evidence of acts constitut- 
ing a breach occurring subsequent to the acceptance 
of such rent. And so in the case of the agreement on 
the part of the lessee to plant and keep upon the farm 
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a given number of apple trees during the term, the 
court say: ‘The lessee was bound during the continu- 
ance of his term to preserve the number of apple trees, 
and the lessor is at liberty at any time to enforce 
forfeiture when a default exists or accrues after the 
payment of rent. The acceptance of rent waives all 
forfeiture up to that time. The lessor cannot show 
any default of the lessee previous to the payment of 
the rent.’’ So, in the case of a breach of a covenant to 
repair, acceptance of rents estops the landlord from 
showing a failure to repair prior to such acceptance; 
but the covenant in the lease operates from the day of 
its renewal, and the landlord is at liberty to show that 
since such renewal there has been a failure to perform 
the covenant. 

In none of these cases is it strictly accurate to say 
that there is a ‘“‘continuing cause of forfeiture.”’ The 
covenants continue, but the particular breach which is 
the cause of forfeiture does not. Applying this princi- 
ple to the covenant in question it is apparent that the 
acceptance of the rent, with knowledge of the non- 
payment of the taxes, waived the forfeiture and 
affirmed the lease. The plaintiffs did not thereby 
release their claim against the lessee for the taxes; he 
is still liable in an action upon his covenant to pay, 
but they did waive their right to re-enter for such 
non-payment, and as to such breach the lease stands 
as it would have stood had it contained a covenant to 
pay without the right to ‘re-enter for non-payment. 
The covenant to pay taxes operates only from the 
affilrmance of the lease. Reading the lease as from 
the date of its affirmance by the acceptance of rent, 
the covenant of the lessee is that he ‘twill pay and 
discharge all the taxes, etc., which shall or may, at 
any time or times within said term be laid upon 
the premises.’’ There is no covenant to pay back 
taxes or back assessments. 

For these reasons we think the plaintiffs are not 
entitled to maintain their action. 

As this leads to a reversal, it is unnecessary to con- 
sider the questions raised by the defendant's supple- 
mental answer. 

Judgment should be reversed and a new trial 
granted; costs to abide the event. 

All concur except EARL, J., who dissents. 


—_—_q—___—_- 


NEW YORK COURT OF APPEALS ABSTRACT. 

BAILMENT — WRONGFUL PLEDGE BY BROKER OF 
NEGOTIABLE INSTRUMENT — RIGHTS OF MAKER OF 
INSTRUMENT — NOTE ON DEMAND, WHEN DUE— 
BANKER’S LIEN — PRACTICE — OBJECTION OF DEFECT 
OF PARTIES — EXHAUSTING REMEDY AGAINST WRONG- 
DOER — JURY TRIAL. — (1) Prior to September 11, 
1873, plaintiffs made their promissory note for $6,521, 
due December 8, 1873, payable to their own order 
which they indorsed and placed in the hands of a 
broker to sell at a specified rate of discount or com- 
mission. The broker, in violation of his duty, at the 
time mentioned without the knowledge or consent of 
plaintiffs, and in fraud of their rights, delivered the 
note together with other notes not belonging to plaint- 
iffs, amounting in the aggregate to $59,726, to de- 
fendant bank as security for aloan then made by it 
to him of $50,000. This loan was payable upon the 
demand of the bank. The money obtained from the 
bank was applied by the broker to his own use. The 
collateral notes fell due at various times from Septem- 
ber 1873, to January 1874. On November 25, 1873, 
Plaintiffs notified defendant of their rights in respect 
to the note. All of the collateral notes were paid to 
defendant as they matured, including plaintiff's. 
Defendant received more than enough from the pro- 





ceeds of these notes exclusive of that received on 
plaintiff's note to pay the loan of $50,000, but not until 
January, 1874, after which plaintiff brought this action 
to recover the amount paid it on plaintiffs’ notes. At 
the time plaintiffs’ note was paid, defendant had re- 
ceived about $30,000 on the loan. Held, that plaintiffs 
were entitled to recover. The brokers could make a 
valid pledge of the note of plaintiff to an innocent 
pledgee who would be a bona fide holder to the extent 
of the money advanced upon it. But the right of 
property in the note did not pass to the pledgee but 
remained with the pledgor subject to a lien. Wheeler 
v. Newbould, 16 N. Y. 398. Upon payment of the loan 
the pledgor would be entitled to possession of the note. 
Wilson v. Little, 2 N. Y. 448. The defendant, as 
pledgee, had power to collect the notes pledged as they 
fell due, Wilson v. Eaton, 26 N. Y. 416, but the money 
thus collected would stand as a substitute for the 
notes upon which it had been received and the pledgee 
could be compelled to account to the true owner of 
the note for the proceeds. Comstock v. Heir, 73 N. 
Y. 269; Garlick v. James, 12 Johns. 148. Plaintiffs 
waived none of their rights by paying their note when 
it felldue. Defendant had no right to apply plaintiffs’ 
note when it fell due in part payment of the loan. A 
demand loan in the absence of an agreement to that 
effect is not payable in installments, and the law will 
not apply money received by a creditor to the payment 
of a debt not due, nor can such an application be made 
except by express agreement of the parties. See Strong 
v. Mechanics’ Bank. Asso., 45 N. Y. 720. As between 
the pledgor and pledgee the rule is well settled 
that before the pledgee has has the power to apply 
the proceeds of securities held as collateral, he must 
give the pledgor notice to redeem. Lewis v. Varnum, 
12 Abb. Pr. 305. Defendant held the money received 
from plaintiffs’ note subject to the same equities in 
favor of plaintiffs as would have existed if the note 
had been uncollected until the entire loan had been 
fully paid from the proceeds of the notes belonging to 
the broker, and those preceeds being ample to pay the 
loan, plaintiffs’ note became released from the pledge 
to defendant, and it became liable to pay the same to 
plaintiff. Story Eq. Jur. 633. Ingalls v. Morgan, 10 
N. Y. 178; Broadbent v. Barlow, 3 De Jex, F. & J. 
570. After the notice given by them to defendant 
they stood as mere sureties for the loan to the extent 
of this note, and entitled to the rights of a surety. 
See Gould v. Central Tr. Co., 6 Abb. N. C. 381; Wat- 
son v. Cabot Bank, 5 Sandf. 323. (2) A previous 
agreement between the bank and the broker could not 
avail defendant, nor could the rule of the broker’s 
lien. Bay vy. Coddington, 5 Johns. Ch. 54; Cod- 
dington v. Bay, 20 Johns. 637; Stalker v. McDonald, 
6 Hill, 93; Moore v. Ryder, 65 N. Y. 438. (3) Plaintiffs 
were not entitled to a jury trial here. The action was 
one for equitable relief. (4) The broker was not made 
a party to this action. Held, that if he was # necessary 
party, an objection on that ground should have been 
taken by answer or demurer. Code, § 148; Fosgate v. 
Herkimer, etc., Co., 12 N. Y. 580. (5) Plaintiffs were not 
bound to exhaust their remedyagainst the broker before 
bringing this action. No action against a wrong-doer is 
necessary in order to lay the foundation of an action 
against one receiving from him. Spraights v. Hawley, 
39 N. Y. 441; Ballard v. Burgett, 40 id. 314. Judg- 
ment affirmed. Farwell v. Importers & Traders’ 
Bank. Opinion by Tracy, J., Earl, J., dissents, and 
Rapallo, J., Coes not vote. 

[Decided Dec. 12, 1882.] 


FORGED PAPER — RECOVERING BACK OF MONEY 
PAID FOR — DELAY IN DISCOVERING FORGERY DOES 
NOT DEFEAT ACTION.— Defendants sold certain coun- 
terfeit U. S. treasury notes to plaintiff, September 24, 
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1867. These notes were resold by plaintiff the same 
day to two purchasers. One of the notes sold to one 
purchaser was redeemed by the U. S. treasury, 
but afterward found to be a forgery, and judgment 
recovered by the United States against such purchaser. 
The others had changed owners, and on the 29th of 
December, 1867, plaintiff was notified that the coupons 
to the notes which had become due that month were 
rejected by the government on the ground of forgery. 
On that day plaintiff gave this information to defend- 
ants and demanded back the money paid. The reply 
was that if plaintiff ‘“‘had to pay for these notes or 
brought them evidence they would pay.’’ On the 30th 
of January, 1868, plaintiff was sued by one of the pur- 
chasers from him for money paid for the notes, aud 
gave notice to defendants herein of that action and 
requested them to defend. They did not defend. 
The plaintiff was also sued by the other purchaser for 
money paid for the note sold tohim. Plaintiffs paid 
this purchaser, and also the holders of the other notes. 
Held, that there was sufficient to enable plaintiffs to 
maintain an action against defendants for the money 
paid by him to them for the notes, and that defendants 
could not maintain as defense that plaintiff was negli- 
gent in not sooner detecting the forgery or in failing 
to return the notes to them. There is no authority to 
the effect that one who sells as genuine a forged note 
can avoid his liability to respond because of delay in 
detecting the forgery, or in giving notice of it. The 
duty of the vendee to make such examination is not 
greater than the duty of the vendor to make it before 
he parts with the paper and receives its price, nor will 
the mere lapse of time, however long, confirm his title 
to the purchase-money if the vendee exercises reason- 
able diligence in giving notice after the forgery is 
ascertained. Weisser v. Dennison, 10 N. Y. 68; Bank 
of Commerce vy. Union Bank, 3 id. 230; Kingston Bank 
v. Eltinge, 40 id. 391; Heiserv. Hatch, 86 N. Y. 614. 
Judgment affirmed. Frank vy. Lanier. Opinion by 
Danforth, J. 

[Decided Jan. 16, 1883.] 


PRACTICE — CONTINUING ACTION AFTER DEATH OF 
PARTY—CODE CIV. PRO., § 757.—The provisions of Code 
Civ. Pro., §757 in relation te continuing actions after 
the decease of a party, that ‘‘in case of the death of 
a sole plaintiff or a sole defendant if the cause of action 
survives or continues the court must upon a motion 
allow or compel the action to be continued by or 
against his representative or successor in interest,’’ 
applies to a case where a sole plaintiff and a sole de- 
fendant are both dead. See Greene v. Martine, 21 
Hun, 136; affirmed, 84 N. Y. 648, and the court must 
in such case allow a continuance upon motion. Order 
reversed. Holsman v. St. John. Opinion by Tracy, J. 
(Decided Dec. 12, 1882.] 


PRACTICE — STATUTORY CONSTRUCTION — CODE 
CIV. PRO.# § 3301 — STIPULATION ON APPEAL. — The 
provision of Laws of 1882, chap. 399, amending Code 
Civ. Pro., §3301, that ‘* where the attorneys for all the 
parties interested other than parties in default, etc., 
stipulate in writing that a paper is a copy of any paper 
whereof a certified copy is required, etc., the stipula- 
tion takes the place of a certificate as to the parties 
stipulating and the clerk is not required to certify the 
same,” etc., was not intended to alter the effect of 
Code Civ. Pro. $1315, which requires that the return 
to this court shall be certified by the clerk of the court 
from which the appeal is taken, and that the appeal 
must be heard upon such certified return, or that of 
rule 1 of this court which makes the same requirement. 
When the parties to such a stipulation alone are inter- 
ested the stipulation will take the place of the clerk’s 
certificate. But they cannot by stipulation make upa 
case for this court. The returns to this court should be 





made by a responsible officer under the sanction of hig 
official oath and his responsibility to the law. Any 
other practice would be extremely unwiseand mis. 
chievous. Motion denied. Dow v. Darragh. Opinion 
by Earl, J. 

[Decided Dec. 15, 1882. 


PRACTICE — COSTS — EXTRA ALLOWANCE. — Where 
the subject matter involved in an action was not 
shown to have any money value, held, that no basis 
existed for the computation of an extra allowance,and 
such allowance was improper, and an order allowing it 
was reversed. People v. Albany & Susgq. R. Co., 45 
N. Y. 499;Coates v. Goddard, 2 J. & 8. 118. Heilman y. 
Lazarus. Opinion by Finch, J. 

Decided Nov. 28, 1882.] 

PRACTICE — APPEAL — FAILURE OF SURETIES TO 
JUSTIFY — CODE CIV. PRO., § 1335. — Under the pro- 
vision of Code Civ. Pro., § 1335 that the effect of a fail- 
ure of sureties to an undertaking, given on an appeal 
to the General Term of the Supreme Court or of a 
Superior City Court, when excepted to,‘‘to justify and 
to procure an allowance is the same as if an undertak- 
ing had not been given,’’ where the sureties fail or 
refuse to justify and justification is not waived by the 
respondent, they are not bound by the conditions of 
their undertaking. A judgment having been recoy- 
ered by M. against R. in the New York Superior Court 
he took an appeal to the General Term, and defend- 
ants herein signed his undertaking on appeal as 
sureties. M. excepted to the sureties and notice of 
justification was given. At the proper time defend- 
ants attended for justification and were both sworn 
before the judge. While the examination of one 
defendant was in progress news came of the death of 
R., when the defendants declined to go on, or. to go 
upon a dead man’s bond. The examined defendant 
refused to sign his examination,and left, and the other 
defendant refused to appear for examination. No 
further steps were taken as to the examination. 
Afterward the action was revived and the judgment 
of the trial court affirmed by the General Term. 
Held, that defendants were not liable upon this under- 
taking. The cases Decker v. Anderson, 39 Barb. 346; 
Ballard v. Ballard, 18 N. Y. 491; Gibbons v. Berhard, 3 
Bosw. 635; Hill v. Burke, 62 N. Y. 111; Knapp v. An- 
derson, 7 Hun, 295, 8. C., 71 N. Y. 466; MecSpedon v. 
Bouton, 5 Daly, 30, distinguished. Judgment reversed. 
Manning v. Gould. Opinion by Tracy, J. 

[Decided Dec. 15, 1882.] 

STATUTE OF LIMITATION — BANK DEPOSIT — ACTION 
TO RECOVER MONEY PAID ON FORGED INDORSEMENT OF 
CHECK — CERTIFICATION OF CHECK. — Plaintiff bank 
in March, 1870, was a depositor with defendant bank. 
On the 9th of that mouth it drew a check on defendant 
for $17,500,which was less than its then deposit payable 
to the order of one H. That check was on the same 
day certified to be good by defendant; at whose request 
did not appear. On the next day the check with the 
forged indorsement of H. was presented by some 
person other than H. to defendant, and paid by it, and 
the payment charged to plaintiff. On the 17th of said 
month a pass book, wherein were the credits to and 
charges against the plaintiff, was returned by defend- 
ant to plaintiff in the usual course of business with the 
checks paid by defendant. It contained the charge of 
$17,500, and the check as a voucher was also returned 
to plaintiff. The deposit account has always continued 
between the parties and still exists. Plaintiff had no 
knowledge that the indorsment of H. had been forged 
until the 24th of January, 1877, and thereafter, on the 
26th'of May, 1877, it notified defendant thereof and still 
later further notified defendant that suit had been 
brought against plaintiff from the recovery of the 
amount of the check, and on the 20th of June, 1877, 
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demanded from defendant repayment of the amount 
of the check, tendering back the check, and payment 
having been refused, commenced this action Nov. 7, 
1817. Held, that the defense of the statute of limita- 
tions was not available to defendant. Defendant was 
a debtor to plaintiff for all the moneys deposited with 
it by plaintiff,and it is settled that the debt on account 
of the moneys so deposited does not become due until 
demand actually made, and that a depositor has no 
cause of action for such debt until after actual de- 
mand. Here the certification did not make the check 
due without demand. A certified check cannot be 
sued upon without demand. The mere drawing of 
the check was not demand. It only authorized H., or 
gome person in the behalf of H., tomake the demand 
and this was never done. The payment of the check 
by defendant discharged no part of its indebtedness to 
plaintiff, and the latter lost none of its rights by re- 
ceiving under a mistake as to the facts, the check as 
properly paid and charged to its account. The loss 
as between defendant and plaintiff as to a wrongful 
payment must fall on defendant. Weisser v, Dennison, 
10 N. Y. 68; Howell v. Adams, 68 id. 314; Walsh v. 
German Am. Bk., 73 id. 424; Thompson v. Bank of 
Brit. N. Amer., 83 id. 1. Judgment affirmed. Bank 
of British North America v. Merchants’ National 
Bank of New York. Opinion by Earl, J. 

[Decided Jan. 16, 1883.] 


——_—_—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

PARTNERSHIP — PAYMENT OF INDIVIDUAL DEBT 
OUT OF FIRM FUNDS— WHEN NO FRAUD ON FIRM 
CREDITORS.—F'. was the surviving partner of an insol- 
vent firm of merchants. He borrowed money of A. to 
pay certain debts of the firm which were pressing, and 
used the same for that purpose, promising to pay 
A. out of the proceeds of the firm business which he 
bad continued. Thereafter he sold the firm stock and 
accounts to E. for their full valne, it being under- 
stood between all parties that the debt of F. to A., 
and also a debt due A. from the firm should be paid 
from the purchase price. These transactions were in 
good faith. This was done. Held, that the sale to E. 
and payment to A. did not amount toa fraud upon 
the creditors of the firm, authorizing an attachment of 
the property sold to E., at the suit of a firm creditor. 
The iegal right of a partnership creditor to subject the 
partnership property to the payment of his debt, con- 
sists simply in the right to reduce his claim to judg~ 
ment, and to sell the goods of his debtors on execu- 
tion. His right to appropriate the partnership prop- 
erty specifically to the payment of his debt in equity, 
in preference to creditors of an individual partner, is 
derived through the other partner, whose original 
right it is tohave the partuership assets applied to 
the payment of partnership obligations. And this 
equity of the creditor subsists as long as that of the 
partner through which it is derived remains; that is, 
so long as the partner himself ‘‘retains an interest in 
the firm assets as a partner, a court of equity will 
allow the creditors of the firm to avail themselves of 
his equity, and enforce through it the application of 
those assets primarily to payment of the debts due 
them, whenever the property comes under its admin- 
istration.’”?’ See Case v. Beauregard, 99 U. S. 119; 
also Case v. Beauregard, 101 id. 688; Schmidlapp v. 
Currie, 55 Miss. 597. Incase of dissolution by death 
of partner, the joint creditor may, in the absence of a 
previous stipulation between the partners as to the 
mode of liquidation. institute proceedings, by filing a 
bill in equity against the personal representatives of 





the deceased partner, and the survivors, to wind up 
the partnership business, to marshal the assets, and 
appropriate the partnership property to the payment 
of the joint debts. And unless a partnership creditor, 
or the personal representatives of the deceused part- 
her, commence such a proceeding to liquidate the 
affairs of the partnership, there is nothing to prevent 
the surviving partner from dealing with the partner- 
ship property as his own, and acting in good faith, to 
make valid dispositions of it. Locke v. Lewis, 124 
Mass. 1. And if in like good faith, with the acquies- 
cence of the personal representatives of the deceased 
partner, he uses the firm property to continue the 
business on his own account and in his own name, he 
does it without other liability than to be held account- 
able to the estate of his deceased partner for a share of 
the profits, or upon a bill filed for that purpose, by 
the personal representatives of the deceased partner 
or partuership creditor, to wind up the firm business 
and apply its assets to the payment of its debts. Any 
intermediate disposition of the property, made in 
good faith, even although it may have been specifically 
a part of the partnership assets, and even if it has 
been applied to the payment of his individual obliga- 
tions, will be valid and effectual; and without circum- 
stances showing an actual intention to defraud, can- 
not be treated as a fraud in law upon partuership 
creditors. See Roach y. Brannon, 57 Miss 490. Judg- 
ment of U.S. Cire. Ct., S. D. Mississippi, affirmed in 
part and reversed in part. Fitzpatrick vy. Flannagan. 
Opinion by Matthews, J. 

[Decided Dec. 13, 1882.] 


PARTNERSHIP—PARTNER PAYING INDIVIDUAL DEBT 
WITH PARTNERSHIP FUNDS.— Where goods belonging 
to an individual partner, and which never belonged 
to the firm, were mingled with the firm goods, 
held, that an appropriation by such partner 
in the payment of his individual debts of the 
mingled stock, to the extent of a value no greater than 
would be allowed in equity to individual creditors, in 
marshalling the assets for distribution between them 
and the creditors of the partnership,would not amount 
toa fraud upon the latter. Judgment of U.S. Cire. 
Ct., 8S. D. Mississippi, reversed. McGinty v. Flanna- 
gan. Opinion by Matthews, J. 

(Decided Sept. 18, 1882.] 


PUBLIC LANDS—TOWN SITE—EXEMPTION FROM 
LOCATION -- MINING CLAIM—LAND PATENT —: ESTOP- 
PEL.—(1) Land embraced within a townsite on the 
public domain, when unoccupied, is not exempt from 
location and sale for mining purposes; its exemption 
is only from settlement and sale under the pre-emp- 
tion laws of the United States. Whenever therefore 
mines are found in lands belonging to the United 
States, whether within or without town sites, they 
may be claimed and worked, provided existing rights 
of others from prior occupation are not interfered 
with. (2) Whether there are rights thus interfered 
with, which should preclude the location of the miner 
and the issue of a patent to him or his successor in 
interest, is, when not subjected under the law of Con- 
gress to the local tribunals, a matter properly cogniz- 
able by the land department, when application is 
made to it for a patent, and the inquiry thus presented 
must necessarily involve a consideration of the char- 
acter ofthe land to which title is sought, whether it 
be mineral, for which a patent may issue, or agricul- 
tural, for which a patent should be withheld, and also 
as to the citizenship of the applicant. The judgment 
of the land department upon these matters is that of 
a special tribunal and is unassailable except by direct 
proceedings for its annulment or limitation. Such 
bas been the uniform language of this court in repeated 
decisions. See Jonson v. Towsley, 13 Wall. 83; 
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French y. Fyan, 938 U. 8.172; Quimby v. Conlan, 104 
id. 426; Vance v. Burbank, 101 id. 514. The validity 
of a patent of the government cannot be assailed col- 
laterally because false and perjured testimony may 
have been used to secure it, any more than a judgment 
of a court of justice can be assailed collaterally on like 
ground. Ifa judgment has been obtained by such 
means, the remedy of the aggrieved party is to apply 
for a new trial, or take an appeal to a higher court; 
and if the testimony was accompanied with acts which 
prevented him from presenting to the court the merits 
of his case, or by which the jurisdiction of the court 
was imposed upon, he may also institute some direct 
proceeding to reach the judgment. United States v. 
Flint, 4 Sawy. 42; United States v. Throckmorton, 98 
U. 8S. 61. Until set aside or enjoined, it must of 
course stand against a collateral attack with the efficacy 
attending judgments founded upon unimpeachable 
evidence. So witha patent for land cf the United 
States, which is the result of the judgment upon the 
right of the patentee by that department of the gov- 
ernment to which the alienation of the public lands is 
confided, the remedy of the aggrieved party must be 
sought by him ina court of equity, if he possess such 
an equitable right to the premises as would give him 
the title if the patent were out of the way. If he oc- 
cupy with respect to the land no such position as this, 
he can only apply to the officers of the government to 
take measures in its name to vacate the patent or 
limit its operation. It cannot be vacated or limited 
in proceedings where it comes collaterally in question. 
It cannot be vacated or limited by the officers them- 
selves; their power over the land is ended when the 
patent is issued and placed on the records of the de~ 
partmevt. This can be accomplished only by regular 
judicial proceedings, taken in the name of the govern- 
meut for that special purpose. See also Smelting Co. 
v. Kemp, 104 U. S. 641. (3) The principle that one 
should be estopped from asserting a right to property, 
upon which he has by his conduct misled another, who 
supposed himself to be the owner, to make expendi- 
tures, held, not to apply to the case of one who 
makes improvements upon lands, which he knows 
belongs to the United States as against a patentee who 
has taken the proper measures to secure his patent; this 
salutary principle cannot be invoked by one who, at 
the time the improvements were made, was acquainted 
with the true character of his own title, or with the 
fact that he had none. Brant v. Va. Coal and Iron 
Co., 98 U. 8. 327; Henshaw v. Bissell, 18 Wall. 271. 
Judgment of U. 8S. Cire. Ct., Colorado, affirmed. Steel 
v. United States Smelting and Refining Co. Opinion by 
Field, J. 

[Decided Dec. 18, 1882]. 


—_—___— 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CONFLICT OF LAW — JURISDICTION OF STATE COURT 
NOT FOREIGN AS TO FEDERAL — ABATEMENT — FORMER 
ACTION PENDING.— As the jurisdiction of a United 
States court cannot properly be considered as foreign 
in relation to the jurisdiction of a State court within 
the same territorial limits, an action pending in a 
State court may be pleaded in abatement of a subse- 
quent action commenced between the same parties in 
the United States court for the district embraced by 
such State, for the same subject-matter and the same 
relief. While an action pending in the courts of one 
State cannot be pleaded in abatement of an action 
commenced in the court of another State, even if 
there be indentity of parties, of subject matter, and of 


relief sought, the two jurisdictions being foreign to 
each other, the pendency of a former suit at law or in 
equity between the same parties, for the same cause 
and the same relief, in a court of the State in which 
the second suit has been brought, will be cause of 
abatement if pleaded in the second suit. Authorities 
referred to: Smith v. Lathrop, 44 Penn. St. 326; Bowne 
v. Joy, 9 Johns. 221; Allen v. Watt, 69 Ill. 655; Insur- 
ance Co. v. Brune’s Assignee, 96 U. 8. 588; Stanton vy. 
Embrey, 93 id. 548; Hatch v. Spofford, 22 Conn. 485; 
Brooks vy. Mills Co., 4 Dill. 524; Loring v. Marsh, 2 
Cliff. 322; United States v. Dewey, 6 Biss. 502; Earl v, 
Raymond, 4 McLean, 233; Lawrence v. Remington, 6 
Biss. 44; Smith v. Atlantic F. Ins. Co., 22 N. H. 21; U. 
8S. Cire. Ct., 8. D. Iowa, Nov. 2, 1882. Radford y. 
Folsom. Opinion by Shiras, D. J. 


EXTRADITION — TRIAL FOR OTHER OFFENSE.— An 
extradited fugitive cannot, under the treaty of 1842, 
between the United States and Great Britain, be held 
to answer for any other offense than that for which 
he has been surrendered. See Commonwealth vy. 
Hawes, 13 Ky. 697; Holmes’ case, 14 Pet. 593; Foster 
v. Neilson, 2 id. 253; U. 8S. Dist. Ct., California, Nov., 
1882. United States v. Watts. Opinion by Hoffman, 
D. J. 

MASTER AND SERVANT — DUTY OF MASTER— NEGLI- 
GENCE — CO-SERVANTS.— A master is not relieved 
from responsibility in all cases when a servant is 
injured by the negligence of a fellow-servant, but only 
where the servants are engaged in the same common 
employment; that is in the same department of duty, 
not in departments essentially foreign to each other. 
Railroad companies are bound to use due care in seeing 
that their cars and other rolling stock are maintained 
in a reasonably safe condition ; and when an employee, 
a brakeman, for instance, in the proper discharge of 
his duty, is injured froma failure on the part of the 
company to perform this personal duty, it is liable. 
Hough v. Texas, ete., R. Co., 100 U.S. 213; Railroad 
Co. vy. Fort, 17 Wall. 557; Dillon v. Union Pac. R. Co., 
3 Dill. 319; Ford v. Railroad Co., 110 Mass. 241; Gibson 
v. Pacific R. Co., 46 Mo. 163. U.S. Cire. Ct., Indiana, 
July 1882. King v. Ohio & Mississippi Railroad Co. 
Opinion by Gresham, D. J. 

PATENT—EMPLOYEE MAKING DISCOVERY.— One who 
is the first discoverer of a process is entitled to a 
patent therefor, even against one in whose employ he 
was at the time of the discovery, and at whose request 
and expense he was making experiments which led to 
the discovery. U.S. Cire. Ct., E. D., Pennsylvania, 
Oct. 23, 1882. Damon v. Eastwick. Opinion by Butler; 


D. J. 
—— 


OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM, 1882.* 

CONSTITUTIONAL LAW — STATUTE LICENSING 
TRAFFIC FORBIDDEN BY CONSTITUTION. — (1) The 
Ohio Constitution provides that ‘tno license to traffic 
in intoxicating liquors shall hereafter be granted in 
this State.’”’ A statute of Ohio, entitled “An act 
more effectually to provide agaiust the evils resulting 
from the traffic in intoxicating liquors,’’ required every 
person engaged or engaging in such traffic to pay a 
specified sum of money annually and execute a boud 
as therein required, and also provided that “ every 
person who shall engage or continue in such traffic, 
without having executed the bond or after his bond 
shall have been adjudged forfeited, shall be deemed 
guilty of a misdemeanor.” Held, that such statute was 
in its operation and effect as to the traffic, a license 





* Appearing in 14 Federal Reporter. 





* Appearing in 38 Ohio State Reports. 





THE ALBANY LAW JOURNAL. 


177 




















within the inhibition of the Constitution, and was 
therefore void. (2) The constitutionality of a statute 
depends upon its operation and effect and not upon 
the form it may be made toassume. (3) A license is 
permission granted by some competent authority to 
doan act which without such permission would be 
illegal. Authorities referred to: Baker v. Beckwith, 
29 Ohio St. 314; Hern v. State, 1 id. 15; People v. 
Thurber, 13 id 554; Youngblood vy. Sexton, 32 Mich. 
406; Monroe v. Collins, 17 Ohio St. 665; Walker v. 
Cincinnati, 21 id. 14; Home Ins. Co. v. Augusta, 50 
Geo. 530; Chilvers v. People, 11 Mich. 43; Pleuler v. 
State, 11 Neb. 547. State of Ohio v. Hipp. Opinion by 
Okey, J. 

CORPORATION — DE FACTO — OUSTER — STOCK SUB- 
SCRIPTIONS.— Where a corporation de facto in a pro- 
ceeding in quo warranto bas been ousted from the 
franchise of being a corporation, such ouster is no 
defense to a suit by a creditor against stock-holders 
to enforce payment of their stock subscriptions. Gaff 
vy. Flesher, 33 Ohio St. 115. Corporations de facto and 
de jure stand on the same footing as respects their 
liability to creditors; and the liability of the stock- 
holders of the former whether arising by statute or 
on stock subscription may be enforced for the benefit 
of creditors, the same as the liability of the latter. 
McCarthy v. Lavasche, 89 Ill. 270. Rowland v. Meader 
Furniture Co. Opinion by White, J. 


CORPORATION—MORTGAGE ON PROPERTY BY STOCK- 
HOLDERS—PRIORITY BETWEEN MORTGAGES.—A stock- 
holder in a manufacturing corporation indorsed notes 
of the compay in consideration that the payment of 
the notes should be secured and the indorser protected 
by mortgage on the property of the company. Through 
mistake the mortgage was made by the stockholders 
in their own names instead of in the name of the 
corporation. A subsequent mortgage was made in the 
name of the corporation to its creditors and recorded, 
which by its terms was subject to the first. Held, 
that the mortgage by the stockholders was a good, 
equitable mortgage against the corporation, which 
independently of our statute could be enforced 
against subsequent judgment creditors. That the 
second mortgage operated to give priority to the first, 
both as against parties claiming under the second 
mortgage and those claiming liens under judgments 
subsequently rendered. An express acceptance of the 
second mortgage by the mortgagees is not required. 
The acceptance may be implied from circumstances. 
Nor is it necessary that all the mortgagees should 
accept the mortgage; part may accept though others 
refuse todo so. Bundy v. Ophir Iron Co. Opinion by 
White, J. 


DIVORCE — ALIMONY — SUBSEQUENT MARRIAGE.—A 
decree for alimony is not affected by the subsequent 
marriage of the woman to whom it is granted, in the 
absence of a provision in the decree that it shall have 
such effect, although such marriage may in some cases 
afford sufficient ground for reducing the amount. 
See Rev. Stats. pt. 3, tit. 1, div. 7, ch. 6; Stillman v. 
Stiliman, 99 Ill. 196; s. c., 20 Am. L. Reg. 667, 673, 
note; 9 West. L. Jour. 548; Lockwood v. Krum, 34 
Ohio St. 1; 2 Bishop’s M. & D., § 429. King v. 
King. Opinion by Okey, J. 

STATUTE OF FRAUDS—AGREEMENT TO SELL LAND— 
PAYMENT OF MONEY.—On a verbal agreement for the 
conveyance of land,the payment of the purchase-money, 
whether made in money or services, will not take the 
agreement out of the operation of the statute of frauds. 
Sites v. Keller, 6 Ohio, 484; Pollard v. Kinner, id. 528; 
Armstrong v. Kattenhorn, 11 id. 256; Ham v. Good- 
rich, 87 N. H. 185: Horn v. Ludington, 32 Wis. 73: 
Temple v. Johnson, 71 Ill. 13. Sutton vy. Rowley, 44 





Mich. 113. The ground upon which courts of equity 
interfere in such cases is thatof fraud. The jurisdic- 
tion is founded not upon the agreement but upon the 
fraud. Anda mere refusal to perform a parol agree- 
ment, void under the statute of frauds, is in no sense 
fraud, either in law or equity. Wheeler v. Reynolds, 
66 N. Y. 227. Crabillv. Marsh. Opinion by White, 
J. 


——___>__——- 


GEORGIA SUPREME COURT ABSTRACT. 
JANUARY, 1883. 


ANIMALS— PROPERTY IN ANIMALS FERZ NATURA 
—CANARY BIRD.—To have a property in animals, birds, 
and fishes in this State, which are wild by nature, one 
must have them within his actual possession, custody, 
or control, and this he may do by taming, domesti- 
cating or confining them. This case, being a contest 
for the possession of a canary bird, and it appearing 
that the bird was tamed, a right of property existed 
therein, and the person from whose custody it had 
been taken or had escaped, might regain it. To say 
that when one has a canary bird, parrot, or any other 
bird, which he has tamed, has kept for years and has 
trained to know its name, and to answer his call, any 
person who should capture it after an accidental 
escape would have the right to keep or dispose of it, is 
contrary to our ideas of justice and law. Manning v. 
Mitcherson. Opinion by Crawford, J. 


CONSTITUTIONAL LAW —STATE PILOTAGE LAW— 
EXCEPTION AS TO VESSELS FROM CERTAIN STATES.— 
The Georgia Statute provides thus: ‘‘ Any person, 
master or commander of a ship or vessel bearing 
toward any of the ports or harbors of this State, 
except coasters in this State, and between the ports of 
this State and those of South Carolina, and between 
the ports of this State and those of Florida, and who 
refuses to receive a pilot on board, shall be liable, on 
his arrival in such port in this State, to pay the first 
pilot who may have offered his services outside the 
bar, and exhibited his license, if demanded by the 
master, the full rates of pilotage established by law 
for such vessel.’’ Held, that the exception in favor of 
‘** coasters in this State, and between the ports of this 
State and those of South Carolina and the ports of 
this State and those of Florida,” is not repugnant to 
par. 1 of § 2art. 4 of the Constitution of the United 
States, or to the fourteenth amendment of that con- 
stitution. It will not be presumed that such vessels 
are owned only by citizens of the particular States 
named, and citizens of other States are not prohibited 
from owning them or engaging in the coastwise trade 
between the three States specified. Thompson v. 
Spraigue. Opinion by Jackson, C. J. 


FALSE IMPRISONMENT — ILLEGAL ACTS TO ONE LAW- 
FULLY ARRESTED.— Where an arrest is itself legal, the 
party causing it is not responsible for acts done by the 
officer or person in charge of the prisoner after the 
arrest, unless they were done by his authority, or 
were caused by him. Ocean Steamship Co. v. Williams. 
Opinion by Hall, J. 

MASTER AND SERVANT— NEGLIGENCE — DUTY OF 
MASTER — CORPORATION — MANAGING AGENT — CHIL- 
DREN EMPLOYEES.— The agent of a corporation, who 
represents it as master over other employees, is for the 
time in the shoes of the corporation, and should he 
fail to act with propriety in such situation the corpor- 
ation is responsible. It is negligence in the corpora- 
tion to fail to employ a skillful and prudent manager, 
and if from the negligence of such quasi master a 
servant or employee of the corporation is hurt,without 
negligence of his own, the corporation is responsible. 
When the under servants or employes are children the 
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above rule should certainly not be relaxed, and if the 
vice-principal violates his orders in controliing them, 
the employees may still recover. Nor will it vary the 
rule that after working hours are over another servant 
of the corporation, a watchman, who had charge gen- 
erally of a factory, had some altercation with said 
vice-principal as to the latter’s putting the child em- 
ployees in acertain room, there to stay from three 
o'clock A. M. until daylight came; it appearing that 
said watchman finally yielded, that the children were 
put into the room, and that in playing one of them 
strayed out of the room and fell into an unguarded 
elevator hole just without the door of saidroom. If 
the rule of the company was to keep the children in 
the basement of the factory, and the vice-principal 
failed to obey said rule and put them elsewhere, such 
vice-principal was unfit for the trust, and the company 
was guilty of negligence in employing him. If the 
watchman had charge of the factory and yielded to 
said vice-principal, allowing him to disobey orders, 
then said watchman was also unfit for his trust, and 
the company was negligent in employing him. It was 
gross negligence in those who put the children in the 
room not to warn them of the pitfall just without the 
door, and it was not error for the court to leave the 
question of the company’s negligence, taken in con- 
nection with contributory negligence of the child em- 
ployee, as modified by her age, her ignorance of the 
danger, and the short time of her employment, to the 
jury. Atlanta Cotton Factory Co. vy. Speer. Opinion 
by Jackson, C. J. 

MUNICIPAL CORPORATION — INVALID ORDINANCE.— 
A municipal corporation cannot legislate upon subjects 
already made offenses and punishable by State law. 
Rothschild v. City of Darien. Opinion by Hall, J. 





—.___——— 


MINNESOTA SUPREME COURT ABSTRACT. 
NOVEMBER, 1882. 


CHATTEL MORTGAGE— FORECLOSURE OF BY 
ACTION. — The fact that there is a power of sale in a 
chattel mortgage does not affect the right to foreclose 
it by action. Jones, Chat. Mortg. § Packard vy. 
Kingman, 11 Iowa, 219; Greene v. Gaston, 56 Miss. 
748; McDonald v. Vinson, id. 497; Briggs v. Oliver, 
68 N. Y. 336. Nor does the fact that the mortgagee 
may recover the possession at law. Mare v. Davis, 
56 Miss. 745; Long Dock Co. v. Malley, 12 N. J. Eq. 
93. Forepaugh v. Prior. Opinion by Gilfillan, C. J. 


EVIDENCE—DECLARATIONS OF VENDOR AFTER SALE 
INADMISSIBLE AGAINST VENDEE IN CREDITOR’S 
ACTION TO SET ASIDE SALE. — Declarations made by 
the vendor of goods after the sale are not admissible 
against the objection of the vendee in an action by a 
creditor against the vendor and vendee to set aside 
the sale as fraudulent. Burt v. McKinstry, 4 Minn. 
304: Derby v. Gallup, 5 id. 119; Zimmerman v. 
Lamb, 7 id. 421; Howland v. Fuller, 8 id. 50; 
Shaw v. Robertson, 12 id. 445; Blackman vy. 
Wheaton, 13 id. 326; Hathaway v. Brown, 18 id, 
414, 427; Bump. Fraud. Conv. 568. As between the 
parties, the transfer, although made with intent to 
defraud creditors, is effectual to divest the one party 
of his property and to vest it in the other. Thence- 
forth the title of the vendee, which the vendor cannot 
question, is not to be impeached by his mere declara- 
tious; he having parted with his title, and having no 
right to resume it, his interest is no longer involved, 
The object of the action is to take the property from 
the vendee or to subject it in his hands to the claims 
of creditors, notwithstanding the sale. Hence the 
facts going to invalidate the sale as to creditors must 
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be proved by evidence which is competent as to the 
vendee. Cuyler v. McCartney, 40 N. Y. 221, 226, 
The mere declarations of the vendor made after the 
sale, and constituting no part of the transaction itself, 
but being only a narrative of past events, are not ad- 
missible. The case is within the rule which excludes 
hearsay evidence. Addler vy. Apt. Opinion by Dick- 
inson, J. 

MoRTGAGE — NOTES SECURED BY — PAYABLE AT 
DIFFERENT TIMES. — In the absence of any thing show- 
ing an intention that a different order should be 
followed, al] the notes or installments secured by one 
mortgage should be paid pro rata out of the proceeds 
of the security, without regard to the dates of their 
assignment where they are held by different trans- 
ferees, or of the times of their maturity. The mort- 
gage is as much security for one note as another. 
There is no priority of lien in favor of one as against 
another, for the mortgage is one; and the mortgage 
being a mere incident to the debt, an assignment of 
a part of the debt carries with it a pro rata proportion 
of the security. The different holders of the mortgage 
debt therefore stand equali jure, and consequently are 
entitled to participate pari passu in the fund derived 
from the security. See Donly v. Hays, 17 Serg. & R. 
400; Hancock’s Appeal, 34 Pa. St. 155; Keyes v. Wood, 
21 Vt. 331; Belding v. Monly, id. 550. Wéilson v. 
Wallace. Opinion by Mitchell, J. 


——___¢—___———— 


FINANCIAL LAW. 


ALTERATION — SUBSTITUTING ‘“‘BEARER’’ FOR 
‘** ORDER.’’'—Erasing the word “order ”"’ in a promissory 
note and inserting the word ‘‘bearer’’ is a material 
alteration invalidating the instrument. Booth v. 
Powers, 56 N. Y. 22; Union Nat. Bank v. Roberts, 45 
Wis. 373. Iowa Sup. Ct., Dec. 7, 1882. Needles v. 
Shaffer. Opinion by Adams, J. 


DEFENSE—IN ACTION BY VENDEE OF IMPEACHED 
SECURITY AGAINST VENDOR—MOTIVE OF PURCHASE,— 
E. executed a note and mortgage to C.; and M., after 
the same became due, purchased the same from C., 
paying to C. the full face value thereof. E. not paying 
the same, M. commenced an action against E. upon 
the note and mortgage for the amount apparently due 
thereon, and made (C. a party to the action. E. 
pleaded usury and C. pleaded that he had no interest 
in the matter. E. was successful in his plea of usury, 
and M. recovered from him only a portion of the 
amount which appeared to be due on the note and 
mortgage. Afterward M. sued C. for the difference 
between the amount recovered from E. and the amount 
which M. had actually paid to C. on the purchase of 
the note and mortgage. On the trial C. offered to intro- 
duce evidence tending to show that up to the time of 
the purchase of the note and mortgage by M., E. was 
willing to pay the same, and paid the interest thereon; 
that M. disliked E., and purchased the note, among 
other things, for the purpose of suing and harassing 
E., and that after M. purchased the note, E. informed 
M. that the note was usurious,and tendered an amount 
to M. which was more than the amount which M. 
finally recovered of E., but less than the amount ap- 
parently due on the note and mortgage, and less 
than the amount which M. had paid to C., when he 
purchased the note and mortgage from C., but there 
was no pretense that E. kept the tender good, and it 
was not shown that M. had any knowledge that the 
note was usurious prior to the time of the tender. 
This evidence was objected to by M., and the court 
below sustained the objection. Held, not error; that 
such evidence did not constitute any defense on the 
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part of C. to the plaintiff's action. See Challiss v. 
McCrum, 22 Kas. 157; Strong v. Phoenix Ins. Co., 62 
Mo. 289; Robbins v. Chicago, 7i U. S. 657. Kansas 


Sup. Ct., Jan. Term, 1882. Challis v. McCrum. Opinion 
by Valentine, J. (28 Kan. 122). 


NEGOTIABLE INSTRUMENT—INDORSEMENT—PAROL 
EVIDENCE TO EXPLAIN.—Parol evidence is admissible 
to prove, when one, who is not a party to the note, 
although the owner, indorses his name in blank, that 
it was agreed that he was not to be liable unless the 
purchaser should return the note on his failure to 
collect it at maturity. The law is well settled that the 
undertaking evidenced by such an indorsement as 
between the parties to it is susceptible of being con- 
trolled by oral evidence of the real obligation intended 
to be assumed at the time of signing. Sylvester v. 
Downer, 20 Vt. 355; Barrows v. Lane, 5 id. 161; Flint 
y. Day, 9 id. 345; Strong v. Riker, 16 id. 554. Vermont 
Sup. Ct., Jan. Term, 1882. Brewer v. Woodward. 
Opinion by Taft, J. (54 Vt. 581). 


NEGOTIABLE INSTRUMENT—INDORSEMENT—WAIVER 
OF DEMAND AND NOTICE.—Upon a promissory note 
payable to his order defendant indorsed this. ‘‘ For 
value received [ waive notice and protest and guaranty 
payment,’’ and signed his name thereto. Held, that 
he thereby waived demand and notice. It has been 
held that such waivers are to be strictly construed 
and not extended beyond their necessary import. But 
they must be held to mean something; the parties 
must be supposed as intending to dispense with the 
doing of some act which would otherwise be necessary 
for the holder to do to fix the liability of the indorser. 
Using the word “protest’’ in its strict sense, it is 
unnecessary in the case of a promissory note. In that 
sense to protest a note is a useless act. All that is 
required to charge the indorser is due demand, non- 
payment, and due notice. Notice is here expressly 
waived, non-payment is conceded, and unless the 
parties are held to have used the word “protest” as 
referring to an act not necessary to be done or waived, 
itcan refer only tothe demand. Protest includes 
in a proper sense all the steps taken to fix the liability 
of a drawer or indorser. Coddington v. Davis, 3 
Denio, 16; 1 N. Y. 186. And where there is nothing 
else in the waiver to limit the meaning, the word must 
be taken as used in that sense, whether applied to 
foreign or domestic bills or to promissory notes. 2 
Daniel, Neg. Inst., §§ 929, 1094, 1095; Porter v. Kim- 
ball, 53 Barb. 467; Hood v. Hollenback, 7 Hun, 364; 
Carpenter v. Reynolds, 42 Miss. 807; Jaccord v. An- 
derson, 37 Mo. 91. Iowa Sup. Ct., June 21, 1882. 
Wolford v. Andrews. Opinion by Gilfillan, J. 


UsuRY—NOTE PLACED WITH BROKER FOR SALE.— 
Promissory notes were made by M., for the purpose 
of raising money. They were indorsed by him in 
blank and put into the hands of a broker for sale on 
the maker’s account, and were purchased from the 
broker by S without any knowledge on _ his 
part of the purposes for which they were made. Held, 
that this transaction was a valid sale, not a usurious 
Joan. Taylor v. Bruce, Gil. 42; Whitworth vy. Yancey, 
5 Rand. 333; Brummell v. Enders, 18 Gratt. 873; 
Gimmi v. Cullen, 20id. 439. Virginia Sup. Ct. of 
Appeals, May, 1882. Moseley v. Brown. Opinion by 
Burks, J. 


UsuRY — CONTRACT MADE BY AGENT.— A principal 
who insists upon the validity of a contract made for 
him by an agent is bound by the acts of his agent in 
making the contract. Asa generalrule, the adoption 
of the agency in part adopts as a whole, because the 
principal is not permitted to accept and confirm so 
much of a contract, made by one purporting to be his 





agent, as he shallthink beneficial to him, and rejec- 
the remainder. 1 Parsons, Cont. (5th ed.) 51; Wil- 
son vy. Poulter, 2 Stra. 859; Smith v. Hodson, 4T. R. 
211; Hovil v. Pack, 7 East, 164; Brewer v. Sparrow, 7 
B. & C. 310; Wright v. Crooks, 1 Scott, N. R. 685; 
Hovey v. Blanchard, 13 N. H. 145; Farmers’ Loan Co. 
v. Walworth, 1 Comst. 447; New Eng. Marine Ins. Co. 
v. De Wolf, 8 Pick. 56; Culver v. Ashley, 19 id. 300; 
Bigelow v. Dennison, 23 Vt. 565; Hodnet v. Tatum, 9 
Ga. 70; Elam v. Carruth, 2 La. Ann. 275; Cook v. 
Bank of La., id. 824. Accordingly when a principal 
insists on the enforcement of a security taken by an 
agent for the loan of money, a bonus taken by the 
agent in addition to lawful interest taints the contract 
with usury. Nebraska Sup. Ct., June 21, 1882. New 
England Mortgage Security Co. v. Hendrickson. Opin- 
ion by Maxwell, J. 


SURETYSHIP — COLLATERAL SECURITY.— Where 
property is delivered by the principal to the payee to 
extinguish a note, and afterwards, by agreement of 
all the parties, payee, surety and principal, it was to be 
applied upon a certain book account which the payee 
had against the principal, and the surety was to be 
released from further obligation, held, that a plea 
setting up such facts was a bar to an action against the 
surety ; that it was an injury to the surety, which was 
a sufficient consideration for the promise. If the 
payee of a note has collateral security, the surety is 
entitled to the benefit of it. Vermont Sup.Ct. March, 
Term, 1882. Austin v. Belknap. Opinion by Veazey, 
J. (54 Vt. 495.) 


———————»__—_—_ 


INSURANCE LAW. 

FIRE POLICY — OPEN POLICY.—A policy of insur- 
ance for $800 on a certain dwelling house, which sum 
does not exceed two-thirds of the value of the house 
as appears from the application that was made a part 
of the policy, which also contains a stipulation that 
the company will pay to the assured ‘‘all loss or dam- 
age,” not exceeding the sum assured, within ninety 
days after due notice and ‘ proofs’? of such loss or 
damage, is an open and not a valued policy. See 
Fuller v. Boston Ins. Co., 4 Met. 206. Ohio Supreme 
Ct., January term, 1882. Farmers’ Inswrance Co. v. 
Butler. Opinion by Mellvaine, J. (88 Ohio St. 129.) 


FIRE POLICY — CONDITION AS TO OWNERSHIP — EX- 
CEPTION AND RESERVATION — DAMAGES.—(1) Plaintiff, 
a corporation, had conveyed certain ground on which 
the buildings insured were situated to the city of 
Boston, with the right to remove the buildings within 
acertain time, or they would be forfeited. Held, that 
until forfeiture it stillowned the buildings, and that 
its not notifying the insurance company of its convey- 
ance to the city was not a breach of the condition in 
the policy providing that ‘‘if the interest of the 
assured in the property be any other than the entire, 
unconditional, and sole ownership of the property for 
the use and benefit of the assured, or if the building 
insured stands on leased ground, it must be so repre- 
sented to the company, or so expressed in the written 
part of the policy, otherwise the policy shall be void.” 
(2) The clause in the deed ‘‘that the grantor corpora- 
tion excepts and reserves to itself all of the buildings, 
etc., standing on the granted lands,” etc., is an ex- 
ception and not areservation; for a reservation isa 
clause in a deed whereby the grantor reserves some 
new thing to himself out of that which he granted 
before, and differs from an exception, which is ever a 
part of the thing granted, anda thing in esse at the 
time. See Hope Ins. Co. v. Brolaskey, 35 Penn. St, 
282; Fowle v. Springfield Ins. Co., 122 Mass. 191; In- 
surance Co. v. Haven, 95 U.S. 242; Russell v. Erwin, 
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88 Ala. 44; Dakin v. Allen, 8 Cush. 33; Rich v. Zeils- 
dorf, 22 Wis. 254; Judevine v. Goodrich, 35 Vt. 19; 
Perkins v. Stockwell, 131 Mass. 529; Sanborn v. Hoyt, 
24 Me. 118. (3) In a case like this the measure of 
damages is the real value of the buildings at the time 
of the fire, and not their relative value to the assured 
for the purpose of the removal. The case Laurent v. 
Chatham Ins. Co., Hall, 41 disapproved. U.S. Cire. 
Ct., Massachusetts, Oct. 14, 188%. Washington Mills 
Emery Manufacturing Co. v. Commercial Fire Insur- 
ance Co. Opinion by Colt, D. J. 


LIFE POLICY — INSURABLE INTEREST — MISTAKE — 
ESTOPPEL. — (1) A person may insure his own life and 
make the policy payable to any one, though such payee 
has no interest in the life of the insured. Hence, 
where a policy was taken out upon the life of one, and 
made payable to another (who had no legal interest in 
it) in case he survived the assured, and there was 
strong evidence tending to show that the transaction 
was a mere wager, held, that it was properly left to 
the jury to say whether the policy was obtained in 
good faith, and not for the purpose of speculating in 
the hazard of a life in which the plaintiff had no inter- 
est. See Warnock v. Davis, 104 U. S. 775; Cammack 
v. Lewis, 15 Wall. 643; Campbell v. New England Ins. 
Co., 98 Mass. 381; Provident Ins. Co. v. Baum, 29 Ind. 
236; Lemon v. Phoenix Ins. Co., 38 Conn. 294; Guard- 
ian Ins. Co. v. Hogan, 80 Ill. 35; American, etc., Ins. 
Co. v. Robertshaw, 26 Penn. St. 189; Farfield v. New 
England, etc., Association, 51 Vt. 624; Connecticut 
Ins. Co. v. Shaffer, 94 U. S. 67; Aetna Ins. Co. v. 
France, id. 561; Wainwright v. Bland, 1 Mov. & Ry. 
481; Swick v. Home Ins. Co., 2 Dill. 160; Tuston v. 
Hardey, 14 Beav. 232. (2) Where an applicant made a 
full statement of all the facts regarding the name of 
his usual medical attendant to the sub-agent who took 
the application, and the sub-agent, putting his own 
construction upon the facts, filled in the wrong name, 
it was held the company could not take advantage of 
the mistake. Woodbury Savings Bank v. Charter Oak 
Ins. Co., 31 Conn. 517; Myers v. Mut. Life Ins. Co., 3 
Ins. L. J., 662; Bodine v. Exch. Fire Ins. Co., 51 N. Y. 
117; Van Schoick v. Niagara Ins. Co., 68 id. 434. U. 
S. Circ. Ct., E. D. Michigan, June 5, 1882. Langdon v. 
Union Mutual Life Insurance Co. Opinion by Brown, 
D. J. (14 Fed. Rep. 272.) 


MotTvuAL BENEFIT ASSOCIATION—DEFENSE--SUICIDE. 
—In these mutual associations, which proceed upon 
the plan of assessments to meet their liabilities, and 
issue no policies, the constitution and laws stand in 
the place of a policy, and constitute the contract, 
which determines the mutual rights and obligations of 
the parties. Greeno v. Greeno, 23 Hun, 478. In the 
case of a policy of life insurance issued for the benefit 
of the heirs of the person insured, it is well settled 
that the fact of his death by suicide, unless otherwise 
expressly stipulated, is no defense. Filch v. Insurance 
Co., 59 N. Y. 573. And where the constitution and 
laws of the association contain no provision qualify- 
ing the right of recovery in case of suicide, the heirs 
of a member are entitled to recover the amount stipu- 
lated, irrespective of the mode of his death. Min- 
nesota Sup. Ct., Aug. 8, 1882. Mills vy. Robstock. Opin- 
ion by Vanderburgh, J. 


ES 


RECENT ENGLISH DECISIONS. 
CONTRACT — STIPULATION FOR BREACH — LIQUI- 
DATED DAMAGES OR PENALTY.—If by a contract one 
certain sum is to be paid as liquidated damages on 
breach of any one of several stipulations,the real dam- 
ages for the breach of no one of which can be ascer- 





tained at the date of the contract being entered into, 
such sum will not be treated as a penalty, even though 
it is apparent on the face of the agreement that the 
breach of one stipulation may be more serious in its 
consequences than the breach of another stipulation. 
Where however one of the stipulations is to pay a fixed 
snm of money, and the amount to be paid for breach 
of any stipulation is a much larger sum. such amount 
is a penalty, and only the real damage sustaired by 
breach of any of the stipulations can be recovered. 
The plaintiff, W., and the defendant S., who was a 
builder, entered into an agreement for developing the 
estate of the plaintiff and its resources. W. was to 
sell toS. for 70,0001. 8. was to provide capital not ex- 
ceeding 70,0001, for manufacturing bricks out of clay 
on the estate, to build houses, and to pay a deposit of 
5,0001 to a deposit account in a bank in the joint names 
of 8S. and W., of which 5001 was to be paid on execu- 
tion of the contract, and the balance within seven 
months. Ifa good title could not be made the plaint- 
iff was to return the 5001 and pay the defendant 5,000, 
as liquidated damages. The estate was tobe covered 
with houses within ten years from the date of the con- 
tract, and proper accounts were to be kept by S. The 
proceeds of sale of bricks and of houses were to be 
brought into account, and applied in payment of capi- 
tal expended by S. (in excess of 5,0001, which was to 
be in lien of the deposit), then in payment of the pur- 
chase-money of 70,0001 to W., and the rest was to be 
equally divided between W. and S. All goods or ma- 
terials provided by S. were to be paid for by him in 
cash according to the custom of the trade of the sell. 
ers. S. was also to provide all necessary plant; to de- 
vote all his time and attention to the scheme, and to 
do other things of different kinds in relation to the 
contract. If S. should commit a substantial breach of 
the contract, either in not proceeding forthwith with 
all due diligence to carry out and complete the several 
works contemplated by this contract, having reference 
to the demands of the public, or in failing to perform 
any of the provisions therein contained, then and in 
either of the said events, the deposit money, whether 
expended upon the estate or not, was to be forfeited; 
and if the balance of such deposit had not been paid, 
then S. was to forfeit and pay a sum of money equal 
to such balance, the intention being expressed to be 
that, if default was made by S. as aforesaid, he should 
forfeit and pay to W. as and by way of liqidated 
damages the sum of 5,000. The defendant 
never paid any part of the 5,0001 deposit, or 
expended anything on the works, or _ other- 
wise performed his contract. Held, that the sum of 
5,000. was not a penalty against which a court of 
equity would relieve, but was recoverable by W. as 
liquidated damages, but that the condition of for- 
feiture did not apply on non-payment of the 5001. 
Per Jessel, M. R.: The statement of James, L. J., in 
Ex parte Capper, Re Newman, 35 L. T. Rep. N. 8. 
719; 4 Ch. Div 731, that Kemble v. Farren, 6({Bing. 
141, laid down that ‘‘ wherever there is a sum men- 
tioned at the end of a contract as damages for the 
non-performance of any of a great number of stipula- 
tions, there it must be treated as a pemalty,” is in- 
correct. The dictum of Heath, J., to the same effect 
in Astley v. Weldon, 2 B. & P. 346, 353, also disap- 
proved by Jessel, M. R. See also, Hardy v. Martin, 
1 Bro. C. C. 419n.; Reynolds v. Bridge, 6 E. & B. 528; 
Magee vy, Lavill, 30 L. T. Rep. (N. 8.) 170; Galsworthy 
v. Strutt, 10 L. T. Rep. (O. 8.) 329; Atkyns v. Kinnear, 
4 Ex. 776; Beets v. Burch, 33 L. T. Rep. (O. 8S.) 151; 
Hinton v. Sparks, 17 L. T. Rep. (N. 8.) 60. Ct. of 
Appeal, March 28, 1882. Wallis v. Smith. Opinions by 
Jessel, M. R., and Cotton and Lindley, L.J. J.(47 L. T. 
Rep,, N, S, 389.) 
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CURRENT TOPICS. 


OVERNOR CLEVELAND'S veto of the five cent 
elevated railroad fare bill was undoubtedly a 
great surprise and disappointment to the public. 
But it seems that he has alleged solid reasons for it 
in his message. The faith of the State was pledged 
to these corporations upon specific conditions as an 
inducement to the investment of capital in these 
public enterprises, and a contract was in effect made 
that the companies might charge not to exceed ten 
cents fare. Unless power was reserved in the charter 
to modify this implied contract, the Governor’s 
position is undoubtedly the law. We regret that the 
bill in question cannot become a law. The result 
should teach our Legislature not to grant privileges 
of such enormous value without hedging them more 
carefully. But we believe in the inviolability of 
public contracts, and we hope the Governor will 
never depart from the sound principle which he has 
here laid down. 


Judge Marston, of the Michigan Supreme Court, 
has resigned, and Chief Justice Graves has declined 
are-nomination. The former gentleman, who has 
been eight years on the bench, withdraws at the age 
of 44 or less, because he prefers active practice. 
The Chief Justice is 63 years old and has been in the 
court for 16 years, having been also a member of the 
court for a short time in 1857 under the old organi- 
zation, when the Circuit Judges in banco constituted 
the Supreme Court. The Republicans have nomi- 
nated Ex-Governor Austin Blair to succeed Judge 
Graves, and Thomas J. O’Brien of Grand Rapids, 
to the vacancy left by Judge Marston, which is for 
nearly seven years. Judge Marston himself had been 
chosen in the same way to fill the vacancy left by 
Judge Christiancy. On the 27th ult., the court decided 
the last case before it, and now stands with a docket 
absolutely clean, and the next term more than a 
month distant. And yet this is not much better than 
its constant condition. It files about 450 written 
opinions in the course of the year, and while 30 or 
40 cases are usually carried from one term to the 
next, — an interval of two months or three in the 
summer — the business is always kept up so closely 
that the majority of cases are decided within two or 
three weeks after they are submitted. This court 
is and for many years has been one of the ablest in 
this country. 


We must not omit to call attention to another 
rhetorical flight on the part of the Kansas Supreme 
Court, in State v. Crawford, holding that when a 
statute pronounces saloons in which intoxicating 
liquors are sold to be nuisances and provides that 
they may be shut up and abated, the keeping one 
open may not be perpetually enjoined by a court of 
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equity. The court remark: ‘‘ Probably no greater 
source of crime and sorrow has ever existed than 
social drinking saloons. Social drinking is the evil 
of evils. It has probably caused more drunkenness 
and has made more drunkards than all other causes 
combined; and drunkenness is a pernicious source 
of all kinds of crime and sorrow. It is a Pandora’s 
box, sending forth innumerable ills and woes, shame 
and disgrace, indigence, poverty and want; social 
happiness destroyed ; domestic broils and bickerings 
engendered; social ties sundered; homes made 
desolate; families scattered; heart-rendering part- 
ings; sin, crime, and untold sorrows; not even hope 
left, but every thing lost; an everlasting farewell to 
all true happiness and to all the nobler aspirations 
rightfully belonging to every true and virtuous 
human being. If all drinkag saloons and all social 
drinking establishments were utterly overthrown 
and destroyed, all sales and uses of intoxicating 
liquors at other piaces might probably be left com- 
paratively free, with but little danger to the general 
welfare of society.” True, every word, and quite 


appropriate to a temperance lecture. 


Speaking of eloquence, a Chicago correspondent 
sends us the peroration of a speech delivered in the 
House of Representatives, by the Hon. Richard 
Warner, of Tennessee,on the 26th of January, 1882. 
It is not an example of legal eloquence, but possibly 
some of ourrhetorical judges or lawyers may be 
able to work up and adopt some parts of it in their 
own deliverances. The passage is as follows: ‘‘ The 
argument that I am presenting to this body is 
addressed to their judgment and reason and not their 
prejudice; to their calm reflection. When a speaker 
desires to convince he should use plain and com- 
municative language, and address himself to the 
higher order of man —the mental, the immortal 
part, the reason that God breathed into the nostrils 
of Adam and made him a living soul. When they 
speak to the passions and prejudices they speak to 
the lower order, the animal and mortal part that 
soon perishes and dwindles into nonentity. Mind 
must govern matter and reason control the world. 
By reason man has traveled through the abstruse 
regions of the pathless ocean and discovered this 
grand and glorious continent, planted the white 
race upon its soil amid the shrieks of wild beasts 
and warwhoop of the savage that echoed amid the 
tall cane wafted by the gentle zephyrs, from the 
fruits of which religion, civilization, and freedom 
have spread their pure gems to the remotest corners 
of American soil. By it man has reached forth his 
hand from earth and grasped the vivid, forked 
lightning of heaven that lighted the pathway of the 
dark, dense cloud, marching with the blasts of 
muttering thunders, and battling with millions of 
acres of land, and attached it to overland and sub- 
marine telegraphs and cables to communicate intelli- 
gence to the world’s remotes bounds almost in the 
twinkling of an eye. By it man has wielded the pen 
and filled the land with Bibles, law books, medical 
works, and all the sciences that now decorate the 
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libraries of the world and spread the balm of Gilead 
upon passion’s raging breast and calmed its harrowed 
bosom. By it the shipson ocean’s bosom have been 
taught to ride the heaving waves amid the sweep- 
ing sea-storms, and blossom on the placid waters in 
the entire ports of the world to feed the starving and 
clothe the naked. By it the puffing steam-engine, 
as it sends its smoke in the air, has visited the towns 
and cities of the world and poured their rich treas- 
ures into the bosom ofthe thirsty lands that weep 
for exchange, and gratify the wants, necessities and 
desires of the whole. By it thisgrand and glorious 
Government was born and breathed its first breath, 
was rocked in its infant cradle, has grown to its 
present manhood, now extending its jurisdiction 
from sea to gulf, north and south, from ocean to 
ocean, east, west, and reared the mighty colossus 
with its giant frame touching the vaulted skies, 
looking with its massive eyes into the face of 
Europe’s crowned heads and rolling its thundering 
voice into their ears till their knees smote each other 
like Belshazzar’s upon the fall of Babylon. By it 
the wise sages, with their silvery locks, have from 
the legal forums planted the bottom sills of great 
principles of law that have been handed down for 
thousands of years to the rising generations, and that 
are now interwoven with the very idiom we speak, 
and that underlie as the substratum of all civilized 
governments of the world. By it the gentle hand of 
the goddess of peace has been extended with its 
olive branch to calm the raging waters of heated 
passion between two massive armies, and the lone- 
some and deathly sound of the sword, the roar of 
the musketry, and muttering of the cannon have 
changed their tune into sweet, softening music like 
that of the angels who sang upon the departure of 
Christ from earth to Heaven. 

Within the brain’s most secret cells 

Acertain lord chief justice dwells 

Of sov'reign power, whom one and all 

With common voice we reason call.” 
We should have liked to hear this orator address 
himself to the passions and sympathies, unhampered 
by ‘‘calm reflection.” But as to the speech in ques- 
tion, certainly nothing has been heard equal to it 
since the famous maiden speech, in the same house, 
of Mr. Knickerbocker, of this State, “the great 
Congressman,” immortalized by Washington Irving, 
in his Knickerbocker’s History of New York. This 
great orator sat in the outer row of seats in the old 
hall, but as he warmed up in his delivery he walked 
down the main aisle toward the speaker's desk, and 
at length reached the front row in which sat John 
Randolph, of Roanoke, who reached out his hand to 
him, and exclaimed, ‘‘Go on, Mr. Knickerbocker, 
go on; such a speech was never heard in this hall 
before!” ‘‘Which encouraged me,” said Mr. K. in 
telling the incident. 


It is seldom that the retirement of a lawyer from 
active practice causes general comment, even in his 
own country, unless he has held judicial or political 
office. Still more seldom does such an event cause 





comment in foreign countries. And more seldom 
still does it cause comment when the retiring lawyer 
is a foreigner in the place of his residence. The 
retirement of Mr. O’Conor to the sands of Nantucket 
at the premature age of eighty or so, created a little 
ripple of remark in a few newspapers of this country, 
but it was an exceptional case. The recent retire- 
ment of Mr. Benjamin, in London, is a noteworthy 
occurrence because it fulfills all the conditions above 
mentioned. He wasan American lawyer, who ran 
the blockade in our civil war, and establishing him- 
self in London, became in a few years a distinguished 
legal author by force of a single work, and gained 
the foremost position among the advocates of Eng- 
lanp. His earnings of late years have been estimated 
as high as $125,000 annually. His work on Sales is 
enough tomake any lawyer famous, and this alone 
produces a handsome income. Mr. Benjamin at the 
age of 70 and at the maturity of his mental powers 
retires because of a tendency to heart disease. It is 
to be hoped that his leisure will give birth to some 
other legal treatise of merit equal to his unrivalled 
work on Sales. 


It will be seen from the letter of Lord Chief Jus- 
tice Coleridge, in another column, that there isa 
prospect of his attending the next annual meeting 
of the New York State Bar Association, to be held 
in this city. This news will give pleasure to Ameri- 
can lawyers, who hold the office in high veneration, 
and who cherish a warm regard for the man who 
has brought to it so many gifts of intellect and so 
many acquisitions of culture. The Lord Chief Jus- 
tice of England will receive a hearty welcome to 
these shores, and we shall all wish him health anda 
prosperous voyage. 

Setnensiemantliiininnsiinn 


NOTES OF CASES. 


N 59th Mississippi Reports we find the following 
decisions of interest: One who has given his 
note to settle aclaim for injury to hired property 
may show, as between himself and the payee, that 
he was not liable. Gunning v. Royal, 45.—An 
assignment for the benefit of creditors, fraudulently 
intended by the assignor, is not cured by the good 
faith of the lawyer who draws it up, and for whose 
compensation a provision is made in the assignment. 
Craft v. Bloom, 69. No action lies in favor of a 
father, upon the official bond of a clerk, for dam- 
ages by reason of the marriage of his minor daughter 
under a license unlawfully issued by the clerk with- 
out his consent. Holland v. Beard, 161.——To 
correct spelling in his will already executed, the 
testator had it copied, and undertook to execute 
the copy, and destroyed the original. The copy be- 
ing insufficiently attested, Aeld, that the original 
was restored to force, and its contents were sufli- 
ciently established by the copy, with evidence of 
its correctness, and evidence of the testator’s dec- 
larations. Willbourn v. Shell,205. A written prom- 
ise to pay for the rigging of a vessel ninety days 
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after its first return trip is enforceable, although the 
vessel is lost and never returns, and the money is 
payable in ninety days after the time usually re- 
quired for the trip. Randall v. Johnson, 317,—— 
The owners of a foundry for years gave the ashes 
to their engineer in consideration of his removing 
them after working hours. The engineer deposited 
them, to the knowledge of his employers, on an un- 
enclosed lot opposite the foundry, owned by third 
persons, whose permission he had obtained. A 
young child, running across that lot, fell into a 
quantity of the hot ashes and was burned. Held, 
that the owners of the foundry were not liable 
therefor. Burke v. Shaw, 443. Confused by an al- 
tercation with some passengers, a railway conductor 
neglected to stop the train at the station to which 
the plaintiff was bound, and carried him eight 
miles beyond, but courteously apologized, and gave 
him a free return ticket from that station. There 
was no proof of damages, nor of personal inconve- 
nience or injury, except that the plaintiff suffered 
some with cold. Held, a case for only compensatory 
damages, and a verdict of $838.33 (to which the 
court below had reduced the verdict from $2,500), 
was set aside. Chicago Railroad Co. v. Scurr, 456. 
— Declarations of a deceased person that he had 
a brother living at a certain place, are competent to 
establish the right of the brother’s heirs to inherit 
from the devisee. Wise v. Wynn, 588. 


The 87th North Carolina Reports, with advance 
sheets of which we are favored by Mr. Kenan, the 
reporter, is not so interesting as some others of the se- 
ries. We note the following cases: “ The defendant 
warehousemen had fire insurance on leaf tobacco by 
them ‘‘ owned, or held in trust or on commission, 
or sold and not delivered.” The plaintiff bought 
of them twenty-five particular hogsheads of tobacco, 
and removed but five, and the rest were destroyed 
with the warehouse by fire. The defendants also 
lost other tobacco of their own, exceeding in value 
the whole insurance. Held, that the goods had 
been sold and delivered, and the plaintiff could not 
recover any of the insurance. Lockhart v. Cooper, 
149, Upon a question of private boundaries, the 
declarations of disinterested deceased persons, made 
before any controversy had arisen, are admissible in 
evidence, and this is so although the declarant was 
aslave, then incompetent but now competent to 
testify if living. Whitehurst v. Pettepher, 179. 

A witness is incompetent to testify in North Caro- 
lina to the market value of a commodity at Boston, 
Mass., when his knowledge is exclusively derived 
from market reports in a newspaper published in 
North Carolina. Fairley v. Smith, 367. Under 
the statute against carrying concealed weapons, 
which declares that having the weapon upon the 
person is prima facie evidence of concealment, a 
merchant who bought a pistol merely as a sample, 
and carried it in his pocket from the store where he 
ought it to another near by to have it packed with 





other goods, may not be convicted. State v. Gilbert 
527. 


In Gray v. Commonwealth, Pennsylvania Supreme 
Court, Nov. 20, 1882, 40 Leg. Int. 90, it was held, 
that although a confession is not evidence in the 
absence of proof of the corpus delicti, yet the corpus 
need not be proved beyond possibility of doubt. 
This was an indictment for murder of Mrs. Mc- 
Cready, who had disappeared in February, 1877. 
The body was not produced, nor accounted for, un- 
less by the production of a skull, and the identity of 
that was disputed. The court observed: ‘‘On the 
4th of April, 1878, a human skull was found on the 
river shore near the house in which Mrs, McCready 
lived. The hair attached to the skull was evidently 
that of a woman; it was black and gray, correspond- 
ing to the hair shown to have belonged to her. The 
skull showed marks of violence, there were two 
wounds, either of which would be sufficient to pro- 
duce death. The jaw bone found near the skull was 
identified by the witness Rudolf, and by Mary Mc 
Cready, as the jaw bone of the deceased, by reason 
of certain peculiarities which they described. Under 
these circumstances we cannot say it was error to 
admit the prisoner’s confession. While it is familiar 
law that a confession is not evidence in the absence 
of proof of the corpus delicti, yet I am not aware of 
any case which holds that the corpus delicti must first 
be proved beyond the possibility of doubt, It isa 
fact to be proved like any other fact in the cause, 
and be found by the jury upon competent evidence. 
The true rule in such cases is believed to be this: 
when the Commonwealth has given sufficient evi- 
dence of the corpus delicti to entitle the case to go to 
the jury, it is competent to show a confession made 
by the prisoner connecting him with the crime. 
Under such circumstances the jury should first pass 
upon the sufficiency of the evidence of the corpus 
delicti. If it satisfies them beyond a reasonable doubt 
that the crime had been committed, then they are at 
liberty to give the confession such weight as it is 
entitled to, taking into view the circumstances 
surrounding it, and the extent to which it has been 
corroborated. There is no rule of the criminal law 
which requires absolute certainty about this or any 
other question of fact. If it were otherwise it would 
be impossible to convict of any offense in any case. 
All the law requires is that the corpus delicti shall be 
proved as any other fact, that is, beyond a reason- 
able doubt, and that doubt is for the jury. The 
identity of a human body, or even of a skeleton, 
may be proved by circumstances, as may any other 
fact: Rex v. Hindermarsh, 2 Leach. Cr. Cas. 569; 
McCullough v. State, 48 Ind. 109. When all other 
means of identification fail the hair and teeth form 
the chief means of recognition: Wharton Crim. Ev., 
§ 804. Inthe case of Udderzook v. Commonwealth, 
26 P. F.S. 340, a mutilated body, whose face was 
discolored and swollen, was found, having been 
apparently buried for some days. The witness who 
found it had never seen the person before. He was 





184 


THE ALBANY LAW JOURNAL. 








allowed to testify that the face resembled a photo- 
graph of a person alleged to be the one found; the 
question whether the witness could identify it was 
for the jury. So we say here. The question whether 
Rudolf and Mary McCready could identify the jaw 
found, as that of the deceased, was for the jury. It 
would have been bald error forthe court below to 
have excluded their testimony. We are in no sense 
responsible for the view which the jury took of it, 
and it would be dangerous, even if we had the 
power, to attempt to review their finding. The con- 
fession of the prisoner, as detailed by the witness 
Dixson, was corroborated in a remarkable degree. 
Not only was the skull found in the immediate 
vicinity of the place where the prisoner said he 
threw the body, but the wounds correspond 
precisely with those the prisoner said he inflicted. 
From all that appeared the locality was unknown to 
the witness; he had never seen the skull, and the 
facts could only have been known to him from the 
statements of the prisoner.” 
snsnisilpiacsieteaes 


LORD JUSTICE STEPHEN ON THE JURY.* 


E turn with more patience, if not with com- 
plete satisfaction from Lord Justice Stephen’s 

views of punishment to his views of the jury system. 
He inquires, jirst, are juries just? second, are they 
sufficiently intelligent? third, what are the collateral 


advantages of the system. On the first point he ob- 


serves: ‘* Trial by a judge without a jury may, I 
think, be made, practically speaking, completely 
just in almost every case. Atall events, the securities 
which can be taken for justice in a case of a trial by 
a judge without a jury are infinitely greater than 
those which can be taken for a trial by a judge and 
jury. 1. The judge is one known man, holding a 
conspicuous position before the community, and 
open to censure, and in extreme cases to punishment, 
if he does wrong; the jury are twelve unknown 
men. Whilst the trial is proceeding they form a 
group just large enough to destroy even the appear- 
ance of individual responsibility. When the trial is 
over they sink back into the crowd from whence 
they came, and cannot be distinguished from it. 
The most unjust verdict throws no discredit on any 
person who joins in it, for as soon as it is pronounced 
he returns to obscurity.”’ Itseems remarkable to us 
that the distinguished author should thus array in the 
van of his argument against the jury the very reasons 
which have always struck us as the strongest in its 
favor. It is just because the responsibility is 
divided that more fearless action may be expected, 
and it is just because the judge is continually before 
the public that he would be endangered if he should 
be constituted a sole arbiter of facts. 

But the author continues: “Juries give no reasons, 
but judges do in some cases, and ought to be made 
to do so formally in all cases if juries are dispensed 
with. This in itself is a security of the highest 
value for the justice of a decision.” This may be 


*History of the Criminal Law of England. By 4 James 
Fitzjames Stephen. London : Macmillan & Co., 1883. 








true in respect to decisions of points of law, but we 
cannot believe it true of questions of fact. It is 
frequently very difficult for a judge to set down on 
paper the reasons for deciding one way rather than 
another on close and intricate questions of fact. For 
example, where a judge disbelives the testimony of 
a particular witness, which constitutes the turning 
point in the case, because of the witness’ tone of 
voice, appearance, or manner of testifying, things 
which would constitute valid reasons in the judge's 
mind might look extremely trivial or even ridiculous 
if set down in writing. Frequently an expert can 
assign no better reason for pronouncing a written 
signature a forgery than its ‘‘ general appearance,” 
and this is really the best reason in the world; but 
it sounds very inconclusive when orally given, and 
it would carry still less weight if pronouned ina 
written opinion. We do not believe in written 
opinions on questions of fact. 

The author continues: ‘‘3. From the nature of 
the case there can be no appeal in cases of trial by 
jury, though there may be a new trial. There can 
be appeal where the trial is by a single judge.” But 
why should there be, if the single judge is so nearly 
infallible? This concession gives away the argument, 
for it is a concession that one head is not so good as 
several. But we do not believe in any authority to 
do more than grant new trials. The issue of fact 
should be finally pronounced upon by a tribunal 
having the witnesses before it. 

The author says again: ‘‘ Experience has shown 
that the decisions of single judges are usually 
recognizedas just. * * * Arbitrations,in which 
the arbitrator gives no reasons and is subject to no 
appeal, are not only common but are on the increase.” 
(Here the author loses sight of the virtue he has just 
attributed to the giving of reasons and the right of 
appeal.) ‘‘ This would scarcely be the case if contfi- 
dence were not felt in the justice of arbitrators. As 
to juries, experience no doubt has shown, and does 
continually show, that their verdicts also are just in 
the very great majority of instances, but I am bound 
to say I think that the exceptions are more numerous 
than in the case of trials by judges without juries. 
In cases of strong prejudice juries are frequently un- 
just. * * * They are also capable of being 
intimidated.”” We may pause here to remark that 
if the decisions of judges on questions of fact are 
more generally just than those of juries — which we 
greatly doubt —it is only because they are never 
intrusted with difficult questions of facts to decide. 
As to intimidation, can any one believe that it is 
easier to intimidate twelve men than one man? 

The author then speaks of the weakness of the 
jury system under the Plantagenets, its blindness 
and cruelty under Charles II., and its severity under 
George III. and the French Reign of Terror. He 
does not offer a conjecture as to what better justice 
would have been meted out by the craven, cruel, 
corrupt or fanatical judges, who were the creatures 
of those sovereigns, or howa Robespierre or a Marat 
could have been preferable to their juries. 

On the second point he says: ‘I think that 4 
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judge ought to be, and that he usually is, a man of 
far greater intelligence, better education, and more 
force of mind, than any individual member of the 
juries which he has to charge, but it must be 
remembered that there is a great difference between 
jury and jury. The force and effect of evidence 
can hardly be tested better than by the impression 
which it makes on a group of persons large enough 
to secure its being looked at from many different 
points of view and by people of different habits of 
mind. * * * Again, as to experience it is 
unlikely that any judge should have greater experi- 
ence of the kind required upon a criminal trial than 
all the twelve men in the jury box put together, 
unless indeed they are unusually stupid. A really 
good special jury will usually consist of, or as a rule 
contain, men as competent to judge of the effect of 
evidence as any judge, and the probability that they 
or some of them will possess experience bearing on 
the case which has not come in the judge’s way is 
considerable. I think that as far as skill and intelli- 
gence go it would be impossible to have a stronger 
tribunal than a jury of educated gentlemen presided 
over by acompetent judge. I cannot however say 
much for the intelligence of small shop-keepers and 
petty farmers, and whatever the fashion of the times 
may say to the contrary, I think that the great bulk 
of the working classes are altogether unfit to dis- 
charge judicial duties, nor do I believe, rare excep- 
tions excepted, that aman who has to work hard 
all day at a mechanical trade will ever have either 
the memory, or the mental power, or the habits of 
thought necessary to retain, analyse, and arrange in 
his mind the evidence of say twenty witnesses to a 
number of minute facts given on perhaps two 
different days. * * * Ithink that the habit of 
flattering and encouraging the poor, and asserting 
that they are just as sensible and capable of perform- 
ing judicial and political functions as those who 
from their infancy have had the advantages of 
leisure, education and wealth, has led to views as to 
the persons qualified to be jurors which may be very 
mischievous. * * In short, I think a good 
judge and a good special jury form as strong 
a tribunal as can be had, but I think a judge without 
a jury would be a stronger tribunal than a judge and 
an average common jury.” All we have time or 
space to say of these views is that they seem strange 
to us living under the conditions of our American 
society. 

In conclusion however the author assigns three 
potent reasons for continuing the jury system. He 
says: ‘‘ In the first place, though I do not think that 
trial by jury really is more just than trial by a judge 
without a jury would be, it is generally considered 
to be so,and not unnaturally.” ‘‘It is naturally felt 
that their sympathies are likely to be on the side of 
authority.” (This of course may be less nearly true 
in this country than in England, at least where the 
judges are elected by popular vote.) ‘‘ The public 
at large feel much more sympathy with jurymen than 
they do with judges, and accept their verdicts with much 
less hesitation and distrust than they would feel toward 





judgments however ably written or expressed.” (The 
italics are ours.) ‘‘In the next place, trial by jury 
interests large numbers of people in the administra- 
tion of justice and makes them responsible for it. It 
is difficult to over-estimate the importance of this. 
It gives a degree of power and popularity to the 
administration of justice which could hardly be de- 
rived from any other source. Lastly, * * * I 
think that the position in which trial by jury places 
the judge is one in which such powers as he possesses 
can be most effectually used for the public service.” 
That is to say, in the avoidance of responsibility, 
and in the position of ‘‘ guide, ad viser and modera- 
tor.” It seems to us that by these three reasons, 
especially the last, the distinguished author com- 
pletely knocks over the theoretical structure which 
he has so carefully raised. And we heartily concur 
in his conclusion: ‘‘ If trial by jury is looked at from 
the political and moral point of view, every thing is 
to be said in its favor, and nothing can be said 
against it. Whatever defects it may have might be 
effectually removed by having more highly qualified 
jurors,” 
>——_— 
PARTNERSHIP AND INDIVIDUAL INDEBT- 
EDNESS. 


OHIO SUPREME COURT, JANUARY TERM, 1882. 


NORWALK NATIONAL BANK v. SAWYER. 

Money borrowed by one partner, on his individual credit, 
will not become a debt of the firm by being used in its 
business; and the rule isnot different where the money 
was loaned for the purpose of enabling such partner to 
pay to the firm his portion of a specified sum which each 
partner had agreed to contribute in order to increase the 
firm’s capital. 

Land purchased with partnership funds, and occupied and 
used by the firm in conducting its business, is partner- 
ship property, although the conveyance is made to the 
individual members of the firm; and a third person having 
knowledge of such facts, who takes from one of the part- 
ners a mortgage on his undivided interest in such land to 
secure the individual debt of such partner, will be post- 
poned to the lien of a firm creditor whose debt accrued 
subsequently to the execution of such mortgage. 


'NHE firm‘of Clary & Co., composed of George W. 

Clary and Seymour B. Martin, owned real estate, 
which was occupied by them in their partnership 
business. This real estate had been conveyed to the 
partners individually. Desiring to increase their capi- 
tal stock, they agreed to each put $5,000 more into 
their business. Martin advanced that sum, and Clary 
to comply with the agreement on his part, procured 
from one Stentz $5,000 upon his promissory note for 
that amount, upon which James Sawyer was surety. 
These two sums of $5,000 were used in the business. 
To secure Sawyer, Clary, at the time the money was 
obtained, by one deed conveyed to Sawyer his undi- 
vided half of the real estate occupied by the firm busi- 
ness, and by another deed other real estate owned by 
him individually. Sawyer knew the property first 
mentioned was occupied and used by the firm in its 
business. These deeds were made June 7, 1873. In 
February, 1874, under the erroneous belief of the 
parties that the instruments had become void for the 
reason that they had not been recorded within six 
months after their execution, the parties destroyed 
both instruments, and Clary executed and delivered 
to Sawyer like deeds of that date, for the same pur- 





* To appear in 38 Ohio State Reports. 
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pose of security. In the instrument containing the 
description of the business property it was referred to 
as such, as being occupied by the firm and as having 
been deeded to them. The proceeds of the lots be- 
longing to Clary in his own right being insufficient to 
pay the debt of $5,000, Sawyer was compelled to satisfy 
the indebtedness, and the amount remaining due to 
him was more than $3,000. 

On the 15th of October, 1873, the First National 
Bank of New London obtained a judgment against 
the firm, and execution was issued and levied upon 
the firm real estate. On March 6, 1874, the Norwalk 
National Bank obtained a judgment against the firm, 
and also levied upon the firm real estate. The firm 
real property was sold by the sheriff, and there re- 
mained after paying the judgment of the bank first 
named a surplus. To determine the right as between 
Sawyer and the second named bank to this surplus 
this action was brought. In the trial court it was ad- 
judged that the money should be paid to the bank, 
and Sawyer appealed to the District Court. In the 
latter court it was adjudged that the money should be 
paid to Sawyer, and thereupon the bank filed a peti- 
tion in error in this court to reverse the judgment of 
the District Court. 


G. T. Stewart and C. L. Kennan, for plaintiff in 
error. 


L. D. Strutton, for defendant in error. 


Oxey, C.J. The instrument dated June 7, 1873, 
executed by Clary to Sawyer, and containing a de- 
scription of the distillery property, was in equity an 
indemnity mortgage to save the latter harmless from 
the payment of the debt of Clary, and under the cir- 
cumstances, its effect was not destroyed by the de 
struction of the paper on which it was written. Dukes 
v. Spangler, 35 Ohio St. 119; Jeffers v. Philo, 35 id. 173. 
Although the money received by Clary from Stentz 
was used in the prosecution of the partnership busi- 
ness, this did not make it a partnership debt. Peterson 
v. Roach, 32 Ohio St. 374; Mechanics & T. Ins. Co. v. 
Richardson, 33 La. Aun. 1308; 8. C., 39 Am Rep. 290; 1 
Ewell Lindl. on Part. 269. At the time the instru- 
ment was executed, the property was in the actual 
possession and use of the firm of Clary &Co., in the 
prosecution of their distillery business, and Sawyer 
was then fully aware of the fact. Moreover the prop- 
erty was purchased by the firm with the moneys of 
the partnership, to be used for partnership purposes. 
It wasin fact partnership property, and we are of 
opinion that the fair inference from the testimony, as 
itis disclosed in the record, is that on June 7, 1873, 
when Sawyer received such mortgage, he knew that 
the distillery and the lot on which it was situated 
were the firm property of Clary & Co. The question 
is therefore whether, under such circumstances, Saw- 
yer acquired a lien on the undivided half of such prop- 
erty superior to the lien of the bank, the debt of the 
latter having accrued subsequently to the execution of 
the mortgage. 

The question, in the form stated, we have no hes- 
itancy in answering in the negative. Such mortgage is 
not available until the partnership debts have been 
paid and the partnership accounts discharged. A 
creditor of the partnership has aclear right, by proper 
proceedings, to have the proceeds of a sale of the 
property applied to this debt, in preference to such 
mortgage, and a creditor, whose debt against the part- 
nership arose subsequently to the execution of such 
mortgage, has the same right to assert his lien as 
against such mortgage that would exist in favor of a 
prior creditor. Tarbell v. West, 86 N. Y. 280; Henry v. 
Anderson, 77 Ind. 361; Lovejoy v. Bowers, 11 N. H. 404. 
And see Sumner v. Hampson, 8 Ohio, 328; S. C., 32 
Am. Dec. 722; Martin v. Trumbull, Wright, 386; Ram- 





melsberg v. Mitchell, 29 Ohio St. 52; Ludlow v. Cooper, 
4id.1; Baird v. Baird, 1 Dev. & B. 524; S. C.,31 Am, 
Dec. 399; Jones on Mortg., §§ 119, 120; 2 Ewell Lindl, 
on Part. 642, et seg. True a mortgageeis a purchaser 
( Williams v. Sprigg, 6 Ohio St. 585; Williams v. Engle. 
brecht, 37 id. 383), and where acting bona fide is en- 
titled to the rights of a purchaser; but notice of the 
fact that land apparently owned by tenants in com- 
mon is, inreality, partnership property, defeats the 
protection afforded to bona fide purchasers. Whether 
knowledge of the mere fact that the distillery was oc- 
cupied and used by the firm of Clary & Co. in their 
partnership business was notice to Sawyer that it was 
partnership property, isa question we need not decide, 
That it would be such notice in England is clear. 
Cuvander v. Bulteel, 9L. R. Ch. App. Cas. 79. And 
see McKinzie v. Perrill, 15 Ohio St. 162; 2 Lead. Cas, 
in Eq. (4th Am. ed.) 180; Mechanics’ Bank v. Godwin, 
5 N. J. Eq. 334. 

In view of the course taken on the trial in the Dis- 
trict Court, and in the argument of the cause in this 
court, the possibility that Martin authorized the mort- 
gage to be executed, and the danger that under the 
circumstances injustice may be done to Sawyer by 
rendering final judgment here, we have determined to 
reverse the judgment, without exercising the power 
we have in such equity cases to render final judgment, 
and remand the cause for a new trial. Moreover 
Martin’s representatives should be made parties. 

Judgment reversed. 


DEPOSITOR NOT CHARGEABLE FOR AL- 
TERED CHECK. 


NEW YORK SUPERIOR COURT, GENERAL TERM, FEB- 
RUARY 5, 1883. 


CRAWFORD V. WEsT SIDE BANK. 

A depositor in a bank, for the purpose of furnishing his book- 
keeper with funds to pay his workmen in case he should 
be absent, drew a check on the bank for $700, payable to 
the order of the bookkeeper. The check was dated April 
22, and the bookkeeper was directed to use it to draw the 
sum named in case the depositor should be absent from 
his place of business upon the date named, which was 
several days after the time the check was given. The 
bookkeeper altered the date of the check, and presented 
it at the bank April 21, and the bank paid him the 
amount named therein. The bookkeeper absconded with 
the money he drew. Held, that the bank was not en- 
titled to charge the amount paid upon the check to the 
depositor’s account. 

CTION to recover the amount of a deposit. From 
a judgment in favor of defendant plaintiff ap- 

pealed. The facts were these: Plaintiff, who had a 
deposit in the defendant bank, being about to leave 
his place of business for a few days, left with one 
Morgan, his bookkeeper, a check on the defendant for 
$700, payable to Morgan’s order. This was on April 
20, 1882. The check was dated April 22, and Morgan 
was directed by plaintiff, in case plaintiff should be 
absent over the 22d, to draw the amount of the check 
from the bank, and use it for the purpose of paying 
plaintiff's workmen, whose pay was due that day. On 
the day after the check was made, Morgan altered the 
date so that it read April 21st, and presented it to 
defendant who paid its amount to him. He then 
absconded with the money. Thé amount paid on the 
check was charged to the account of plaintiff as depos- 
itor. Other facts appear in the opinion. 


D. M. Porter, for appellant. 

J.C. Shaw, for respondent. 

Sepewick, J. My opinionfis that the judgment ap- 
pealed from should be reversed. 
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The plaintiff having deposited money with the de- 
fendant, the latter was authorized to pay out, on ac- 
count of plaintiff, the amount deposited as ordered by 
plaintiffs checks. This relation of the parties in- 
volved obligations of the kind that rest upon contract, 
and it was the contract of the defendant that it would 
not charge the plaintiff with the amount of a 
payment made upon a check that was not 
drawn by plaintiff Tkerefor> th> inquiry in this case 
is: Was the amount in controversy —that the de- 
fendant charged to plaintiff— paid upon acheck drawn 
by plaintiff? 

The plaintiff had drawn an instrument in the form 
of a check upon the defendant for $700, and as of the 
date of April 22, 1882. After giving attention to what, 
as matter of law, is identity of choses in action, it is 
clearly seen to be the fact that the instrument referred 
to was never presented to the bank for payment. 

Morgan, who was named as payee in it, changed 
April22 on the paper to April 21st. Beyond contro- 
versy, this was a material alteration. The effect was 
that from the time of the alteration the instrument 
ceased to be the act of the plaintiff and was void 
againsthim. When the defendant, after paying the 
amount written in it to Morgan, charged the sum to 
the plaintiff, as the payment was not made upon the 
order of the plaintiff, the charge was not justified by 
the contract between the parties. , 

Asa pant of the argument of the learned counsel for 
respondents, it was urged that the defendant was 
bound to know only the signature upon the check. 
The leading case of Hall v. Fuller, 5 Barn. & Cress. 750, 
is that the banker is bound to ascertain that the check 
is genuine in all respects. Bankers cannot charge 
checks paid by them that have been forged as to their 
amounts, or to holders that claim through a forged 
indorsement of the payee. The principle of this is that 
the money was not paid upon the depositor’s order. 
The instance of a date being changed is not an excep- 
tion to the rule; when the date is forged, the instru- 
ment ceases to be the order vf the depositor. In this 
respect checks are like notes and bills. The well- 
known text of Chitty (Bills, 181) is: ‘Ifa bill of ex- 
change or promissory note be altered without the con- 
sent of the parties in any material part, as in the date, 
sum or time when payable, or consideration or place 
of payment, such alteration, at common law and in- 
dependently of the Stamp acts, renders the bili or note 
wholly invalid as against any party not consenting to 
such alteration, and this although it be in the hands of 
an innocent holder.’”’ Citing the leading case of Mar- 
tin v. Miller, 4 T. R. 320; 1 Smith’s L. C. 

It was also argued that the ‘‘bank is entitled to 
charge it against the account of the maker for the cor- 
rect amount and at the true time he made it payable.”’ 
This implies, as I understand, that the bank had a 
right to keep the check, as it did in fact, until the day 
of the true date, and then to charge its amount against 
plaintiff's account. This does not appear to me to be 
correct in principle or to regard the nature of the 
transaction. 

The check, if unaltered, could not legally be paid 
out of the funds of the plaintiff on a presentation for 
such payment before the true day of April 22. Godin 
v. Bank of Commonwealth, 6 Duer, 76. Any one 
acquiring the check before that day would have, in the 
implied obligation of the drawing of the check, a 
promise of the drawer that the bank would pay upon 
presentation on or after the date of April 22. The 
bank on which it was drawn, that is the present de- 
fendant, would have no further right. If the bank 
had cashed the check unaltered, but on April 21, and 
on that day the whole of the account had been assigned 
or paid out, so that the bank had been driven to an 
action upon the check, of course it would recover 





judgment. But the check being forged as to its date, 
the answer of the plaintiff that the check was void as 
to him, that is, that it was not his check, must have 
prevailed. The defendant, by keeping the forged 
check one day, could not transform the promissory 
instrument that was invalid to bind the plaintiff to see 
that the check was paid upon demand into an in- 
strument valid to justify such a payment upon de- 
mand. 

Some cases were cited to support the propositions 
advanced by the respondent. For instance, in Sus- 
quehunnah Bank vy. Loomis, 85 N. Y. 207, Danforth, 
J., says: ‘‘It must be conceded that the Plainfield 
Bank was at least entitled to have refunded to it the 
difference between the true sum for which the draft 
was drawn and that to which the check had been al- 
tered.” The Plainfield Bank was the drawer of the 
draft, and the citation says, in effect, that it could not 
be charged by the drawee with the amount of the 
draft to the extent that it had been increased above 
the amount which was originally and justly due upon 
it. This, it may be here said, is the opposite of assert- 
ing that against its depositor the bank is only bound 
to look to the genuineness of his signature upon the 
check. The citation may imply, in connection with 
the further citation of Hall v. Fuller, supra, that the 
Plainfield Bank could properly be charged with the 
genuine amount of the draft before it was feloniously 
increased. And Hall vy. Fuller did so bold. In both 
cases it was either the fact, or was considered to be 
the fact, that at some time previous to the payment 
upon the forged instrument there had been issued by 
the drawer to the payee a genuine instrument, which 
would have authorized the payment of the genuine 
amount by the drawer. Under the circumstances it 
was in effect held that although of course the genuine 
instrument was destroyed, nevertheless the obliga- 
tions and rights under it passed by the transaction. 
Strictly, of course, the forged instrument was a nullity 
as to any obligation upon itself, and could not trans- 
fer rights under a genuine instrument. In favor ofan 
innocent party, it might legally be evidence of a cir- 
cumstance which was relevant to the rights and de- 
volution of rights under the genuine instrument. 
When, physically, the forged instrument was the same 
as the genuine instrument, excepting the alteration of 
some words — figures, it would be difficult to describe 
the transaction concisely, unless by referring to the 
payment of the amount of the genuine instrument as 
being made upon the forged instrument. Such a de- 
scription of the facts would not be meant to assert the 
validity of the forged instrument in any respect. The 
law justified the payment to the less amount, as made 
under rights springing from a genuine instrument that 
had been destroyed, which if not destroyed, but pre- 
sented at the time of the actual payment, would have 
been effectual against the drawer. 

In the present case, at the time of the actual pay- 
ment, there was not and never had been in existence 
a genuine instrument, which would have justified any 
payment out of piaintiff's credit with defendant. 
Godin v. Bank of Commonwealth, supra. The de- 
fendant would have bought a post-dated check, if it 
had not been altered. It having been altered, they 
must abide the consequences appropriate to the fact 
that they bought a forged chose in action. If they 
should be allowed to charge its amount against the 
plaintiff, because they had the power of keeping it 
until the next day, and then use the forgery instead 
of treating it as void, they would at least use a power 
that belonged solely to the plaintiff, as drawer, of 
creating a genuine instrument to bind him. 

It may be argued, that if after altering it, Morgan 
had presented it on the 22d, the defendant would have 
had a right to charge its amount to plaintiff. The 
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proposition presents an improbable speculation that 
Morgan would forge with no object. But I do not 
assent to an inference that the present case is like the 
hypothesis. The fact that it was altered and pre- 
sented before the day of its true date has significance 
in favor of the plaintiff. The plaintiff, by making the 
day of presentation the 22d, secured, except as against 
forgery, that perhaps he might be home and prevent 
the necessity of Morgan using the check, or that Mor- 
gan would not use it untila time when there would 
exist the strongest probability that the proceeds could 
not be misapplied. The foreman would be looking for 
the money on that day, and would arrange with Mor- 
gan when and where to receive it. The testimony of 
the foreman and his brother in this case illustrates 
this. Theearlier payment of the check assisted un- 
intentionally Morgan’s fraud and deprived the plaint- 
iffof the benefit of those circumstances that would 
have tended to prevent Morgan’s attempting to de- 
fraud on the 22d. Of this the defendant took the risks. 
Cowing v. Altman, 71 N. Y. 442. 

In White v. Continental Bank, 64 N. Y. 317, the 
plaintiff was the drawee of asight draft. Its amount 
was unlawfully increased, and it was then presented to 
the plaintiff, who accepted and afterward paid the 
increased amount upon it to the defendant. The 
action was to recover back the money. When there- 
fore the court said that ‘“‘the plaintiffs, as drawees of 
the bill, were only held to a knowledge of the signa- 
ture of their correspondents as drawers; by accepting 
and paying the bill they only vouched for the genuine- 
ness of such signature, and were not held to a knowl- 
edge of the want of genuineness of any other part of 
the instrument or of any other names appearing 
thereon,” it gave the rule of obligation between the 
acceptor and the person to whom the bill was paid. It 
does not touch the obligation between the drawee as 
acceptor and the drawer. The second rule of the case 
contains something pertinent to that, and relevant 
here when looking upon the defendant as a holder of 
the check on the 21st, seeking to charge it on the 22d. 
If, as against the drawer, the drawee was held only to 
ascertain the genuineness of the signature, there would 
be no reason why, if the drawee paid, he would not be 
authorized to charge the drawer, and then why he 
should be allowed to recover the amount over again 
from the person to whom the acceptance was paid. 
The same distinction exists in the cases of Murine 
National Bank vy. Nat. City Bank, 59 N. Y. 67, and 
National Bank of Commerce v. National Mechanics’ 
Banking Association of New York, 55 id. 211. 

IT am of opinion therefore that the plaintiff should 
have had judgment in the case as presented, unless it 
appeared that the plaintiff was guilty of such iaches in 
respect of the forgery that be should suffer rather than 
the defendant. The plaintiff so wrote the date of April 
22d, that the forgery was accomplished by erasing the 
second figure. The figure 1, that was placed instead 
of the erased figure, was not written in a blank space, 
which a person to whom the check might be presented 
would have a right to believe would be filled up by the 
maker when drawing the instrument, or by his au- 
thority afterward. The circumstances presented to 
the plaintiff, and to the defendant, the same considera- 
tions that would apply to the erasure of the amount of 
agenuine check. The plaintiff gave no facility for the 
accomplishment of the forgery. The trust he placed 
in the forger led to the forgery, or caused or aided it, 
in no other sense than that it was one circumstance of 
the many that must exist to render the crime possi- 
ble. It is usual to have employees, and usual to 
believe that they will not forge. The fact that he 
made the check to the order of his clerk was an act of 
prudence rather than of negligence, in respect of the 
course the check might take in general. But he was 





not bound to entertain the likelihood of sucha forgery 
as did take place. No one would think of it as being 
likely to be perpetrated. The general honesty of men 
and the improbability of dishonesty of the clerk in 
such a respect, the restraints of conscience and of the 
penal laws, would prevent a business man entertain- 
ing the idea that such a forgery was probable, if it 
came into his mind casually. 

I am therefore of the opinion that the amount of the 
checks should not have been charged against the 
plaintiff. 

On the findings of the court below, I also think that 
the plaintiff's action in taking the custody of the 
check for the purpose of prosecuting Morgan did not 
ratify the alteration or the change, or estop him from 
bringing this action. 

Judgment should be reversed and a new trial ordered 
with the costs of the appeal to appellant to abide the 
event. 

Truax and O’Gorman, JJ., concur. 


> — 


RIGHTS OF PURCHASER OF RAILROAD 
TICKET FROM UNAUTHORIZED VENDOR. 
PENNSYLVANIA SUPREME COURT, OCTOBER 2, 1882. 


— 


SLYEPER V. PENNSYLVANIA RAILROAD Co. 

A statute of Pennsylvania makes it a misdemeanor for a 
person not authorized by a railroad company to do so, to 
sell a railroad passage ticket. The purchase of a ticket 
from an unauthorized vendor is not made an offense. 
Held, that a purchaser of a ticket from one not authorized 
tosell (the purchase being made in another State) may 
maintain an action in Pennsylvania, against a Pennsyl- 
vania railroad company issuing such ticket, for a refusal 
to furnish him passage upon the same. 

CTION by a passenger for being ejected from the 
defendant railroad company’s cars.  Plain- 

tiff took passage on a train on defendant’s rail- 
road running from Jersey City to Philadelphia and 
tendered to the conductor a ticket for passage issued 
by defendant and which purported to entitle the 
holder to conveyance from Jersey City to Philadelphia. 
This ticket he had purchased in New York at a re- 
duced rate from a person not authorized by defendant 
to sell its tickets. The trial court non-suited plaintiff 
on the ground that the sale of the ticket was forbidden 
by the Pennsylvania statute. Other facts appear in 
the opinion. Plaintiff took a writ of error. 


J. H. Shoemaker and George Robinson, for plaintiff 
in error. 


Wayne McVeagh, for defendant in error. 


TRUNKEY, J. The parties agree that this case 
presents a single question, whether a person purchas- 
ing a ticket over the Pennsylvania Railroad from New 
York to Philadelphia, from a ticket dealer who is not 
an authorized agent of the company, can maiutain an 
action in the courts of this State for the refusal 
of the company to carry him between these points in 
return for said ticket. 

By the act of May 6, 1863, (P. L. 582,) it is made the 
duty of every railroad company to provide each agent 
authorized to sell tickets entitling the holder to travel 
upon its road with a certificate attested by the 
corporate seal and the signature of the officer whose 
name is signed to the tickets. And any person not 
possessed of such authority, who shall sell, barter, or 
transfer for any consideration, the whole or any part 
of a ticket, or other evidence of the holder’s title to 
travel on any railroad, shall be deemed guilty of s 
misdemeanor, and shall be liable to be punished by 
fine aud imprisonment. The purchasing aud using & 
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ticket from a person who has no authority to sell is 
not made an offense. 

That the plaintiff's ticket on its face entitled him to 
the rights of a passenger between the points named, 
is unquestioned. The only reason for denying him 
such right was that he bought from one who sold in 
violation of the statute in Pennsylvania. It is not 
said that the vendor in New York is actually guilty of 
the statutory offense, but that the defendant being a 
corporation in Pennsylvania, and the stipulated right 
of passage being partly in Pennsylvania, her courts 
will not enforce a contract resting upon acts which the 
Legislature has declared criminal. 

The presumption is that the ticket was properly 
issued by the company, and that the holder had the 
right to use it. Such tickets are evidence of the 
holder’s title to travel on the railroad. Prior to the 
statute in Pennsylvania, it was lawful for holders to 
sell them. The property in them passes by delivery. 
The act of 1863 confers no right upon a railroad com- 
pany to question passengers as to when or where or 
how they procured their tickets, or to eject them 
from the cars upon suspicion that the tickets were 
sold to them by a person who was not an agent for the 
company. 

At common law,which is deemed in force in absence 
of evidence to the contrary, the contract made by the 
plaintiff in New York was valid. It was executed, no 
part remained to be performed. It vested in him the 
evidence of title to a passage over the railroad. His 
act had uo savor of illegality or immorality. It wasa 
mere purchase of the obligation of a common carrier 
to carry the holder according to its terms. The 
defendant issued the obligation, received the considera- 
tion and became liable for performance at the date of 
issue. As transferee the plaintiff claimed perform- 
ance. This is the contract which is the basis of the 
cause of action. Itis purposely made so as to entitle 
the bona fide holder to performance and for breach to 
an action in hisown name. Let it be assumed that 
the defendant made the contract in Pennsylvania. It 
is quite as reasonable to assume that tickets for pass- 
engers coming from New York into Pennsylvania 
were sold in New York. But wherever the contract 
was made, it is true, as claimed by the defendant, 
“this action is to enforce, not the contract between 
the ticket scalper and the plaintiff in error, but between 
the defendant in error and the plaintiff in error.’’ 

The sale of the ticket to the plaintiff in New York 
was lawful. That being an executed contract, there 
is no question respecting its enforcement. But surely 
it is not an exception to the rule that contracts valid 
by the law of the place where they are made are 
generally valid everywhere. Then as the plaintiff has 
a valid title to the ticket, the contract between the 
defendant and himself is valid. 

Judgment reversed. 


STATE INSOLVENT DISCHARGE NOT BIND- 
ING ON NON-RESIDENT CREDITOR. 


MAINE SUPREME JUDICIAL COURT, OCTOBER 20, 1882.* 


HIuus v. CARLTON. 


A discharge in insolvency by an insolvent court of a State to 
one of its citizens isno bar to an action brought by a 
citizen of another State in the courts of the former State, 
when such creditor was not a party to the insolvency pro- 
ceedings 


CTION on account by plaintiff, a citizen of Massa- 
chusetts, against defendant, a citizen of Maine. 





*To appear in 74 Maine Reports. 





The defense set up was a discharge in insolvency under 
the laws of Maine. Upon demurrer to defendant’s 
rejoinder judgment was ordered for plaintiff, and 
defendant alleged exceptions. 


Drummond & Drummond, for plaintiff. 
Henry W. Swasey, for defendant. 


APPLETON, C. J. The question presented for de- 
termination is whether a discharge in insolvency, 
granted by an insolvent court of this State to one of 
its citizens, is a bar to an action brought by a citizen 
of another State in the courts of this State. 

The plaintiffs were not parties to the proceedings 
before the insolvent court. Citizens of another State, 
it is not competent forthe Legislature of this State 
to pass any law suspending or discharging their right 
of action on a contract made with a citizen of this 
State. The insolvent laws of a State have no extra- 
territorial effect. They affect only contracts between 
citizens of the State by which they are enacted, as was 
tersely stated in Cook v. Moffat, 5 How. 295: ‘“‘A cer- 
tificate of discharge will not bar an action brought by 
a citizen of another State on a contract with him.” 
Such was the conclusion of the court of this State, in 
Felch v. Buybee, 48 Maine, 9, where this question is 
most carefully examined and conclusively determined. 
In Baldwin v. Hale, 1 Wall. 223, the case of Felch v. 
Bugbee, was cited with approbation; the court then 
deciding that a discharge obtained under the insolvent 
law of one State is not a bar to an action on a note 
given and payable in the same State; the party to 
whom the note was given having been and being of a 
different State, and not having proved his debt against 
the defendant’s estate in insolvency, nor in any man- 
ner been a party to those proceedings. To the same 
effect is the decision in Guernsey v. Wood, 130 Mass. 
503. 

The counsel for the defendant concedes that the 
debt is not absolutely discharged, but claims that by 
voluntarily submitting to the jurisdiction of the court 
the plaintiffs are barred by section 45 of the insolvent 
law from enforcing it. But this debt not being dis- 
charged, they have an equal right to enforce the payment 
of their debt with other citizens having claims to be en- 
forced. The courts in the cases cited like the present 
have held that a discharge shall not be a bar. An 
absolute discharge of a debt and a prohibition against 
all remedies for its enforcement would seem to little 
differ in their consequences to the creditor. The dis- 
charge affords no defense to the plaintiff's claim. As 
was well said by Mr. Justice Clifford, in Baldwin v. 
Hale, 1 Wallace, 228, “‘unless it be claimed that con- 
stitutional questions must always remain open, it must 
be conceded, we think, there are some things * * * 
which must be regarded as settled and forever closed,” 
and the question here raised is one of them. See also, 
Bedell v. Scruton, 54 Vt. 493. 

Exceptions overruled. 


Note. See also Watson v. Bourne, 10 Mass. 387; 
McMillan v. McNeill, 4 Wheat. 209; Boyle v. Zacharie, 
6 Pet. 297; Ogden v. Saunders, 12 Wheat. 213; Palmer 
v. Goodwin, 32 Me. 535; Chase v. Flagg, 48 id. 182; 
Savoye v. Marsh, 10 Met. 594; Fiske v. Foster, id. 
597; Scribner v. Fisher, 2 Gray, 43; Ilsley v. Merriam, 
7 Cush. 242; Clark v. Hatch, id. 455; Braynard yv. 
Marshail, 8 Pick. 194; Houghton v. Maynard, 5 Gray, 
552; Dinsmore v. Bradley, 5 id. 487; Gilman v. Lock- 
wood, 4 Wall. 409; Kelley v. Drury, 9 Allen, 27; 
Towne v. Smith, 1 Wood and Minot, 115; Tebbetts v. 
Pickering, 5 Cush. 83; Choteau v. Richardson, 12 Allen, 
865; Woodbridge v. Allen, 12 Met. 470. 
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RIGHT TO WATER PERCOLATING SOIL. 


MAINE SUPREME JUDICIAL COURT, NOV. 29, 1882.* 


CHESLEY v. KING. 


One has a legal right to dig a well anywhere on his own land 
for the purpose of obtaining water for his own use or for 
the benefit of his estate, and although the effect of it may 
be to withdraw the water percolating the ground to a 
spring from which another has the right to take water 
by an aqueduct, and dry up the spring, the owner of the 
soil will not be liable to an action on that account so long 
as he aets in good faith with an honest purpose. But if 


he digs the well for the sole purpose of infiicting damages 
upon the party who has rights in the spring, he will be 
liable. 


CTION for damages for wrongful acts of de~- 
fendant. 

The writ is dated October 6, 1880; in it the plaintiff 
alleges that on October 12, 1863, he was the owner of a 
certain farm of ninety acres, and on that day sold the 
plaintiff ten acres therefrom, on which there was a 
valuable spring of living water, so elevated and situ- 
ated that the’water from thefsame would run and could 
be conducted and conveyed in pipes to his dwelling, 
barn and pasture, and that in the conveyance he ex- 
pressly reserved the right and privilege of taking and 
drawing water from the spring by an aqueduct to his 
dwelling, barn and pasture for the use and supply of 
the same; that in June, 1870, he put an aqueduct into 
the spring to convey water to his premises, and used 
the same till August, 1879, when the defendant cut off 
the aqueduct logs; that the plaintiff then run another 
aqueduct to to the spring, when the defendant, 
“further intending to injure the said Chesley and to 
deprive him of his said right and privilege in said 
spring and water, wrongfully and unlawfully opened 
a well on his said land above said spring, and cut off 
and turned aside the vein of water supplying the 
same, diverted said vein of water from its natural 
course and flow to said spring, so that said spring be- 
came dry and useless to the plaintiff, and he was 
wholly deprived of the privilege and benefit of the 
same;”’ and that the defendant “unlawfully and 
wrongfully and injuriously opened and dug ditches 
over, through and across the premises of the plaintiff's 
said logs and pipes in the same to said springand well, 
and drew off and subverted the water therefrom and 
continued such unlawful and injurious drawing and 
subversion, intending to deprive the plaintiff of the 
use and benefit of the same and greatly him injure 
and damage thereby.” 

The plea was the general issue. 

At the trial the jury returned special verdicts that 
the defendant dug “the well in question and the 
trench connected with it for the mere, sole and mali- 
cious purpose of diverting the veins of water which 
supplied the spring in question,and not for the purpose 
of procuring a better supply of water for himself and 
improving his estate,” and that the “defendant was 
liable for severing and disconnecting the aqueduct on 
his own land in 1879,’’ and returned a general verdict 
for the plaintiff, for $52.95. 

The deed from Chesley to King of the ten acre lot 
contained this clause: *‘ And I, the said Chesley, do 
reserve to myself the privilege of taking water from a 
spring on said Jand by an aqueduct to my house and 
barn, also to my pasture.” 

The opinion states the material facts. 


Bean and Beane, for plaintiff. 
LL. C. Cornish, and Joseph Baker with him, for de- 
fendant. 





* To appear in 74 Maine Reports. 





Barrows, J. Damages were claimed by the plaintiff 
for two acts of the defendant alleged to be wrongful 
and injurious. 1. The cutting off in August, 1879, of 
certain aqueduct logs lying in the defendant’s land 
and leading from a spring at which the plaintiff had 
the right and privilege of taking and drawing water 
by an aqueduct, which aqueduct plaintiff alleges he 
put into the spring in 1870, for the purpose of supplying 
his premises. 2. The digging a well in the defend- 
ant’s laud above said spring with the malicious intent 
of cutting off the sources of supply from said spring, 
the result of which was that it became dry and use- 
less. 

ltappears by the special findings that the jury 
affirmed the plaintiff's right to recover on both grounds 
and asthe amount of damages found upon each is 
not ascertained, the general verdict must be set aside 
if either is found to be against law or evidence. 

1. Touching the first claim for damages by reason of 
interference with the aqueduct in 1879. Very clearly 
the plaintiff did not put those aqueduct logs into the 
spring. The defendant did it, and the assistance 
which the plaintiff rendered was but trifling. But the 
plaintiff claims that under the circumstances it may 
be regarded as proved that he was an owner in com- 
mon with the defendant in the aqueduct, and there- 
fore entitled to maintain an action against his co- 
tenant for the destruction of the common property. 
The jury must have so found, to give the plaintiff 
damages on this score. We think the finding was 
manifestly against the evidence. The plaintiff himself 
does not assert that there was any verbal arrangement 
even fora common proprietorship in the aqueduct. 
In the absence of any such arrangement, or of any 
adjustment between the parties so as to equalize the 
labor and expense of putting in the aqueduct down to 
the point where it branched off to conduct the water 
to the respective homesteads, it seems improbable 
that either party contemplated an ownership of the 
aqueduct incommon. Plaintiff sold the land to de- 
fendant in 1865, reserving the right to take water from 
the spring by an aqueduct to his house, barn and 
pasture. Up to 1870, neither party seems to have 
made any use of the spring except to conduct it in a 
spout two or three rods to the highway, where they 
had a tub for a public watering place, and they shared 
the abatement of taxes thence accruing equally. For 
this purpose, shortly after the conveyance, they seem 
to have been jointly engaged in putting a wooden tank 
into the spring and laying the spout to the road, and 
the entire labor and expense was so trifling that as to 
that perhaps it might fairly be inferred that they 
were willing to let what one did offset what was 
furnished by the other without a precise reckoning. 
But as the more expensive and laborious job of put- 
ing in the aqueduct years afterward, it is not credible 
that they should have had any understanding for joint 
ownership without either previous arrangement or 
subsequent adjustment of the cost. The movement 
to put an aqueduct in the spring originated with the 
defendant in 1870, and his first plan was to come into 
the road from his own land. It is easy to see that the 
plaintiff had a strong interest to induce the defendant, 
if he could, to build his aqueduct in such a direction 
that he himself might supply his own premises by 
merely laying a branch of not more than ten or twelve 
rods in length, connecting with the defendant’s. He 
did so induce him by suggesting to the defendant that 
he would find the distance shorter and the digging 
easier by going through his (plaintiff's) field until he 
was opposite his own premises, and by promising 
some little assistance, which he rendered, and was 
largely compensated therefor by the use of the de- 
fendant’s aqueduct down to the point of departure of 
his own, for eight or nine years, and the subsequent 
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abandonment to him of all that part which lay in his 
own field. But upon the whole evidence it is clear 
that there was no thought on the part of either of a 
common ownership in any part of the defendant’s 
aqueduct. Plaintiff in his testimony speaks of it as 
“his’’ (defendant’s), and not ours, and the labor and 
expense of constructing it was almost wholly borne 
by defendant. Defendant had a perfect right to dis- 
continue the use of that part of it which went through 
plaintiff's field when he saw fit, and the verdict of the 
jury, so far as it gives damages for that act, is mani- 
festly against the evidence. 

2. The special finding that defendant dug the well, 
etc., in 1880, for the mere, sole, and malicious purpose 
of diverting the veins of water which supplied the 
spring, and not for the purpose of procuring @ better 
supply of water for himself and improving his estate, 
is without any sufficient evidence to support it, and 
must have been the offspring of an unreasoning bias 
or prejudice. 

But if damages are recoverable for the act without 
the special finding, it would be idle to set aside the 
verdict on that account only. We proceed therefore 
to inquire whether there was any wrong to the plaint- 
iff (which is covered by his declaration in this suit) 
in what the defendant did in the matter of digging 
the well, etc., in September, 1880. It is necessary 
throughout our discussion to bear in mind precisely 
what is charged in the writ as the wrongful act caus- 
ing damage for which the plaintiff in this branch of 
the case seeks redress, as well as the evidence offered 
to support the charge. The plaintiff alleges his rights 


in the spring and supports his allegations by the pro- 
duction of this deed to the defendant, dated October 
12, 1863, containing a reservation of ‘the privilege 
of taking water from a spring on said land by an 
aqueduct to my house and barn, also to my pasture.” 


He alleges that the defendant on September 6, 1880, 
intending to injure him and deprive him of said right, 
“wrongfully and unlawfully opened a well on his said 
land above said spring, and cut off and turned aside 
the vein of water supplying the same, diverted said 
vein of water from its natural course and flow to said 
spring, so that said spring became dry and useless,” 
and. that he “‘dug ditches, * * * and laid logs and 
pipes in the same to said spring and well and drew 
off and subverted the water therefrom.” 

We do not think these allegations give the defend- 
ant any notice that he would be called upon to answer 
any charge of corrupting the water in the spring. 
“Subvert’’ has no such natural signification as applied 
to material objects likefa vein or stream of water, 
however it may be as to ‘“‘the minds of the hearers”’ 
spoken of in 2 Tim. 2, 14, by which Webster illustrates 
the definition on which the plaintiff's counsel relies. 

The allegations plainly relate to a diversion and con- 
sequent withdrawal of water fromthe spring and 
nothing more. No evidence could properly be intro- 
duced as to the effect produced upon the taste and 
properties of the spring water by the pipe through 
which the overflow from the well found its way into 
the spring. The evidence was received subject to 
objection, and cannot properly constitute an element 
of damages under this declaration. Neither does the 
evidence warrant the conclusion that the defendant 
by meaus of the well and pipes withdrew water from 
the spring which had once actually entered it, but only 
that he diverted that which was percolating through 
the ground to the spring, to his well and thence to his 
own premises. 

Now touching the alleged claim for damages on ac- 
count of such withdrawal of water from the spring, 
we regard it as settled law in this State that any one 
may, for the convenience of himself or the improve- 
ment of his property dig a well or make other excava- 





tions within his own bounds, and will be subject to no 
claim for damages although the effect may be to cut 
off and divert the water which finds its way through 
hidden veins which feed the well or spring of his 
neighbor. The reasons of the rule have been heretofore 
so fully discussed that we have no occasion in this con- 
nection to do more than cite some of the authorities. 
Chase v. Silverstone, 62 Maine, 175; Greenleaf v. Francis, 
18 Pick. 117; Acton v. Blundell, 12 Mees. and Wels. 385; 
Broadbent v. Ramsbotham, 11 Exch. 602; Chasemore v. 
Richards, 7 H. L. Cas. 349; Wheatley v. Baugh, 25 
Penn. St. 528; Ellis v. Duncan, 21 Barb. 230; Delhiv. 
Youmans, 50 id. 316; Radcliff's Ex’rs v. Mayor, etc, 4 
Comstock, 200; Roath v. Driscoll, 20 Conn. 533; and 
numerous other cases, both in England and this coun- 
try, where the doctrine is amply discussed and af- 
firmed by courts of the highest character. 

As remarked by Virgin, J., in Chase v. Silverstone, 
““We see less difficulties iu applying the rule cujus 
solum, etc., than that of sic utere, etc., to cases of this 
character.’’ Manifestly the plaintiff here can have no 
greater right by reserving merely an easement in the 
spring than he would have had if he had excepted 
from his conveyance the ground in which it stands 
anda way to itfrom his own land. He cannot im- 
pose a heavier burden upon the property which he 
conveyed, by this reservation of an easement than he 
could by an exception of the land covered by the 
spring. 

The same rule applies to cases where one has granted 
the right to use the waters of a spring, as in the case 
of adjacent proprietors. Bliss v. Greeley, 45 N.Y. 671; 
S. C.,6 Am. Rep. 157; Brain v. Marfell, Eng. Court of 
Appeals, given in 20 Am. Law Register, N. 8. 93. 

3. Seeing it is settled that this injury, of which the 
plaintiff complains, is in ordinary cases, where the 
owner of the adjacent land exercises his paramount 
right in good faith for his own or the public conven- 
ience or advantage, merely damnum abseque injuria 
and no proper foundation for an action, the next in- 
quiry is, whether it becomes a good cause of action 
where the proprietor of the land makes his excavations 
not forthe purpose of accommodating or benefiting 
himself or others, but merely to do a damage to his 
neighbor who has some qualified rights in the spring. 
There is a conflict of authority either in decisions or 
dicta upon this point, some courts of high standing, 
notably those of New York, Pennsylvania, aud Ver- 
mont, having said in some of their cases broadly, in 
substance as in Glendon Iron Co. v. Uhler, 75 Penn. 
St. 467; S. C.,15 Am. Rep. 599, that ‘‘the commis- 
sion of a lawful act does not become actionable, 
although it may proceed from a malicious motive.” 

In view of the very numerous cases where “the 
commission of a lawful act does become actionable” 
by reason of the mere carelessness of him who does it, 
when it results in damage to-innocent parties, it sounds 
strangely to say that its commission for the sole pur- 
pose of inflicting damage upon another, and without 
any design to secure a benefit to its doer or others, is 
not actionable when the damage intended is thereby 
actually caused. We rather incline to the view that 
there may be cases where an act, otherwise lawful, 
when thus done, may combine the necessary elements 
of a tort, ‘‘an actual or legal damage to the plaintiff 
and a wrongfulact committed by the defendant,” or 
in other words may be an invasion of the legal rights 
of another accompanied by damages. One of the legal 
rights of every one in a civilized community would 
seem to be security in the possession of his property 
and privileges against purely wanton and needless at- 
tacks from those whose hostility he may have in some 
way incurred. We think there is more unexception- 
able truth in the statement of the general principle in 
Com. Dig. Action on the Case A: ‘In allcases where 
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aman hasa temporal loss or damage by the wrong 
of another, he may have an action upon the case to be 
repaired in damages; and in the remark of the court 
in Walker v. Cronin, 107 Mass. 562, thereupon: ‘The 
intentional causing of such loss to another without 
justifiable cause and with the malicious purpose to in- 
flict it, is of itself a wrong.”’ 

At all events it is worth while to examine the chses 
which are cited in support of the proposition above 
quoted from Glendon Iron Co. v. Uhler, to see how far 
the decision rests upon this doctrine, and how far 
upon other matters. 

We think it will be found in most, if notin all of 
them, the case was well disposed of, either on the 
ground that the plaintiff had not the right or property 
which he claimed in the subject of the injury, or that 
the defendant’s act might well be regarded as done 
not from the sole desire to inflict damage upon his 
neighbor, but partly, at least, from a justifiable, per- 
baps laudable design, to promote his own advantage 
or that of others, or protect his own property from 
subjection to some servitude by doing acts, which as 
between himself and the plaintiff, he lawfully might 
do, or because for reasons of public policy the plaint- 
iff was precluded from asserting an act to be malic- 
iously done which was within the scope of the. de- 
fendant’s authority or right, and might well be re- 
ferred to legitimate motives. 

The particular case of Glendon Iron Co. vy. Uhler, 
supra, seems really to have turned upon the point that 
plaintiffs could have no exclusive right to use a mere 
geographical appellation as a trade mark, and that the 
defendant actually manufacturing the same article at 
the same place was equally entitled to consult his own 
advantage by using the same name asa trade mark. 
Where the plaintiff had no property to protect, it is 
perhaps not strange that the court should refuse to go 
into an inquiry as to the defendant’s motives in doing 
anact which could not constitute an injury. That 
there was an admixture of what the law regards asa 
malicious motive for the defendant’s act with other 
indifferent or laudable designs, could not be expected 
to confer a right of property on the plaintiff which he 
did not before possess. The case most relied upon to 
support the doctrine seems to be Phelps v. Nowlen, 72 
N. Y. 39; and 28 Am. Rep. 93; and as it approaches 
the case at bar, perhaps as nearly in its facts as any 
other citation on the same side, it should receive care- 
ful examination. It presents the case of the with- 
drawal of a favor which the plaintiff had previously 
received from defendant in the maintenance of an 
embankment around a spring on defendant’s land, 
which embankment raised the water in the plaintiff's 
well. The defendant dug through the embankment 
with the knowledge that such digging would diminish 
the water in the plaintiff's well and with the intention 
to do it; and the case finds “that in so far as such 
intent and purpose under the circumstances above 
found can constitute malice, his motive was malic- 
ious.” But it is difficult to see how the simple with- 
drawal of a favor, which has conferred no vested right 
to its continuance, can constitute actionable malice. 
While the court undoubtedly arguendo refer approv- 
ingly to the doctrine under consideration as laid down 
very broadly in the cases cited, it is noticeable that it 
adverts with satisfaction to the probable existence of a 
lawful motive, thus: ‘It may have been lawfully 
done by the defendant to prevent a diversion of water, 
the use of which he claimed, and which, if allowed to 
continue, by lapse of time might ripen intoa claim of 
right by prescription; and hence, although the osten- 
sible object was to diminish water which has been un- 
lawfully appropriated by another, the intent cannot 
well be considered as malicious, or the purpose a 
wrongful one. That it provesinjurious to another is 








more the fault of the party who reaps a benefit from 
that which does not belong to him, than of the one 
who was originally entitled to it and is only claiming 
his just rights.”’ In further discussion of sited cases, 
the learned court also advert to the doctrine imported 
from the civil into the common law, as stated in Acton 
v. Blundell, and Chasemore v. Richards, swpra, and 
remark thereon, ‘The rules last stated may perhaps 
be applied in cases where it is entirely obvious that 
the act was done solely for the purpose of inflicting a 
wrong, aud with no intention of vindicating a right 
or preventing a wrong being done to the interests of 
another.’’ Certainly the support given by this case 
to the doctrine contended for is somewhat equivocal, 
and the case seems really to have turned upon 
the wang of any right in the plaintiff, and the proba- 
bility of lawful and not (properly speaking) malicious 
motives in the defendant. The same elements are 
obvious in other cases cited to maintain this question- 
able dogma. 

Thus in Auburn Plank Road Co. y. Douglass, 5 
Selden, 444, the court seem to have held that in a case 
of the dedication of his land by aman tothe public 
for use as a way, they would not inquire into his mo- 
tives, at the instancelof the corporation with a charter 
right to take toll, who alleged malicious injury. The 
motive might have been charitable, and the court ap- 
parently would not repress benevolence or public 
spirit by such an inquiry into its motives. But upon 
the same facts it was held that equity would restrain 
the dedicator from keeping his road open in such a 
way as to enable those who travelled on the plank 
road to avoid the toll gate. 12 Barb. 553. 

We see no reason why a man should maintain an 
action against an underwriter or an insurance com- 
pany for refusing to contract to insure his property 
because he has injected into his declaration an allega- 
tion that the refusal was malicious. Neither law nor 
equity could compel them to insure the property of 
those with whom they did not choose to contract. 
There is a plain lack of right in the plaintiff, and the 
proposed inquiry into motives is immaterial. Huntv. 
Simonds, 19 Mo. 583. 

The general doctrine of Walker v. Cronin, 107 Mass. 
555, is not what counsel claim, but rather that whilea 
man has no right to protection against competition, 
he “has a right to be free from malicious and wanton 
interference, disturbance and annoyance.’’ The 
dictum in Walker v. Cronin, adverse to this same doc- 
trine as it was shadowed forth in Greenleaf v. Francis, 
18 Pick. 117, seems to be based upon what we con- 
ceive to be the erroneous’ assumption that 
the owner of a_ spring has no rights what- 
ever in water percolating through the soil 
of adjacent proprietors, because his rights therein 
are assuredly subject to the paramount claims of the 
owner of the soil, operating in good faith in his own 
land, ‘* for a justifiable cause.”’ 

Why anybody should have supposed that the courts 
would deem it worth while to indulge a litigious spirit 
so far as to inquire into the motives of a man who has 
thrown down fences on his own land, put there to 
mark the lines of a road never lawfully laid out, is not 
apparent. Such an immaterial inquiry was properly 
enough refused in Jenkins vy. Fowler, 24 Penn. St. 
308. 

Litigation would be endless if the motives of those 
who are simply enforcing a legal claim were made the 
subjects of inquiry. It was rightly held they were not, 
in South Royalton Bank v. Suffolk Bank, 27 Vt. 505. 
And this is in harmony with the doctrine that proof 
of malice alone will not support an action for ma- 
licious prosecution when there is probable cause. Nor 
would it be wise, as matter of public policy, to throw 
down the bars which protect public officers from suits 
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for acts done within the scope of their duty and au- 
thority, by recognizing the right of every one who 
chooses to imagine or assert that he is aggrieved by 
their doings, to make use of an allegation that they 
were malicious in motive to harass them with suits on 
that ground, and it was rightly forbidden in Benjamin 
v. Wheeler, 8 Gray, 409. And here we come to the 
reasons well worthy to be considered, given for the 
rule in Phelps v. Nowlen: “A different rule would 
lead to the encouragement of litigation, and prevent 
in many instances a complete and full enjoyment of 
the right of property which inheres to the owner of 
the soil. * * * Malice might easily be inferred 
sometimes from idle and lose declarations, and a wide 
door be opened by such evidence to deprive an 
owner of what the law regards as well defined rights.’’ 

Apparently it is the danger of just such verdicts as 
that which was rendered in the case at bar, which has 
induced these courts of high standing to make a 
sweeping denial of the right to inquire into motives in 
such cases as we have been reviewing, where no sub- 
stantial right of the parties complaining has been in- 
fringed. 

Weare not satisfied however that the rule can be 
maintained as broadly as it has been asserted on this 
account, and we think there is a still greater danger 
of its being perverted into a bulwark of oppression 
and injustice, by the denial of a remedy where a sub- 
stantial right has been invaded. It seems to us that 
the denial is broader than the cases required. We 
think it cannot be regarded asa maxim of universal 
application that ‘‘ malicious motives cannot make that 
a wrong which in its own essence is lawful.” 

Chatfield v. Wilson, 28 Vt. 49, is an authority not to 
be overlooked, for the instructions of Poland, J., there 
considered and condemned, were not substantially 
different from those given in the case at bar; and the 
court say: “It may be laid down as a position not to be 
controverted that an act legal in itself, violating no 
right, cannot be made actionable on the ground of 
the motive which induced it,” apparently assuming 
that the wanton infliction of damage is not a violation 
of legal right. Washburn in his Treatise on Ease- 
ments, etc., has an instructive review of decisions 
touching this point (pp. 488-492, 3d ed.), and notices 
(as do the court in Phelps v. Nowlen), the fact that in 
the later case of Harwood v. Benton, 32 Vt. 737, the 
Vermont court remark upon the absence of any im- 
putation of wanton and improper motive as an ele- 
ment in the defendant's liability, and seem purposely 
to avoid expressing any opinion as to the correctness 
of Chatfield v. Wilson on that point. 

In commenting upon the general aspect of the ques- 
tion, Washburn says in substance that courts un- 
equivocally recognize one’s right to have his well or 
spring supplied by underground sources so far as to 
protect it against invasion by a stranger, and he‘adds: 
“Tt would therefore seem to constitute a something of 
which meuwm and twum might be predicated, and in re- 
gard to which the maxim sic utere, etc., would not be 
wholly foreign, especially when the party destroying 
it does it by using his property, not for his own bene- 
fit, but solely for the purpose of depriving his neigh- 
bor of what he would otherwise have rightfully en- 
joyed.” 

Upon the whole we are better satisfied with the 
view of the law on this point which weget from Acton 
v. Blundell, Roath v. Driscoll, Wheatley v. Bough, 
hereinbefore cited, and from Panton v. Holland, 17 
Johns. 92, 98, and from the instructions approved in 
Greenleaf v. Francis, 18 Pick. 119, than with that given 
in Chatfield v. Wilson. 

We think this plaintiff had rights in that spring, 
which, while they were completely subject to the de- 
fendant’s right to consult his own convenience and 





advantage in the digging of a well in his own land for 
the better supply of his own premises with water, 
should not be ignored if it were true that defendant 
did it ‘“‘for the mere, sole and malicious purpose ”’ of 
cutting off the sources of the spring and injuring the 
plaintiff, and not for the improvement of his own 


estate. 


But the testimony is of a character that conclusively 
negatives the defendant’s guilt. The vital facts in the 
case show that he suffered from ashort supply of water 
now and then, during all the years that his aqueduct 
ran through the plaintiff's land, because the plaintiff's 
premises were lower than his, and the plaintiff per- 
sisted even in dry times in exercising the advantage 
which he thereby had. The conclusion upon the whole 
evidenee is irresistible that the defendant, after a long 
trial, was justified in severing his aqueduct from that 
which ran to the plaintiff's premises. Upon his doing 
so the plaintiff continued his aqueduct as he had a 
right to do to the spring, and entered it at a point 
lower than the defendant, and defendant was again 
deprived of a sufficient supply. There is no testimony, 
which fairly weighed, can lead to the conclusion that 
he dug the well for any purpose except to supply the 
deficiency that he experienced. The special finding 
on this point it altogether against the weight of evi- 
dence and must be set aside. 

Motion sustained. Verdict set aside. New trial 
granted. 


——_——_+—_—__—_ 


UNITED STATES SUPREME COURT 
ABSTRACT. 

CORPORATION — LIABILITY OF SHAREHOLDERS FOR 
DEBTS — HOW ENFORCED — OREGON STATUTE. — The 
constitution of Oregon provides thus: “The stock- 
holders of all corporations and joint stock companies 
shall be liable for the indebteduess of said corporation 
to the amount of their stock subscribed and unpaid, 
and no more.” The statute of that State in relation 
to corporations provides thus: ‘‘ All salea of stock, 
whether voluntary or otherwise, transfer to the pur- 
chaser all rights of the original holder or person from 
whom the same is purchased, and subject such pur- 
chaser to the payment of any unpaid balance due or to 
become due on such stock. But if the sale be volun- 
tary, the seller is still liable to existing creditors for 
the amount of such balance, unless the same be duly 
paid by such purchaser.”’ Held, that the individual 
liability of stockholders for the indebtedness of the 
corporation is limited to the amount of their stock 
subscribed and unpaid, and that the remedy of the 
creditor to enforce this liability is in equity, where 
the rights of the corporation, the stockholder, and all 
the creditors can be adjusted in one suit. Following 
Burke v. Cartwright, 7 Or. 329. The liability of the 
stockholder to the creditor is through the corporation, 
not direct. There is no privity of contract between 
therfi, and the creditor has not been given, either by 
the Constitution or the statute, any new remedy for 
the enforcement of his rights. See Sawyer v. Hoag, 
17 Wall. 620. Judgment of U. S. Cire. Ct. Oregon 
affirmed. Patterson v. Lynde. Opinion by Waite, 
C. J. 

[Decided Jan. 8, 1883.] 


SURETYSHIP — IMPORTER’S BOND — NEGLIGENCE OF 
UNITED STATES OFFICERS DOES NOT AFFECT LIABILITY 
OF OBLIGORS. — The negligence of the officers of the 
United States does not affect the liability of either the 
principal or the surety in a bond to the United States. 
An importer of sugars entered them at the custom 
house,by a warehouse entry, under section 12 of the act 
of August 30, 1842 (5 U. S. Stat. at Large,561),as amended 
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by section 1 of the act of August 6, 1846, (9 id. 53,) 
and gave a bond with a surety, conditioned that if the 
importer or his “ assigns’’ should within a specified 
time withdraw them in the mode prescribed by law 
from the warehouse, and pay to the collector a sum 
specified ‘‘or the true amount when ascertained, of 
the duties imposed ’’ by law upon the sugars, the bond 
should be void. The statute required the goods to be 
kept subject to the order of the importer, ‘‘ upon pay- 
ment of the proper duties,’’ to be ascertained on 
entry, ‘‘and to be secured by a bond ” of the importer 
with surety. Afterward the importer sold the sugars 
in bond, the purchaser agreeing to pay the duties as 
part of the purchase-price, and gave to the purchaser 
a written authority to withdraw the sugars, on which 
they were withdrawn by the purchaser, but the full 
amount of the proper duties, which was less than the 
sum specified in the condition of the bond, was not 
paid. Inasuit on the bond against the obligors to 
recover the unpaid duties, held, that they were 
liable. Although it was the usage of trade to sell 
goods in bond and deliver them by an order for with- 
drawal, the purchaser paying the duties and with- 
drawing the goods, the obligors in the bond did not 
become merely sureties, with the goods as the primary 
security for the duties, and they were not released 
because the officers of the United States unlawfully 
parted with the possession of the, goods without 
exacting payment of the duties. The cases, in which 
it has been held that the United States had parted 
with rights by reason of acts done to the prejudice of 
persons who had contracted with them, have all been 
cases where there was authority of law to do such acts. 
In United States v. Admrs. of Hillegas, 3 Wash. C. 
C. R. 75, it was beld by Washington, J., that acts of 
officers of the United States, acting within their proper 


spheres and to be imputed to the United States and 
considered as the acts of the United States, in ex- 
tending the time for the payment of the debt due 
from a principal in a bond, discharged the sureties in 
the same bond, they not having known of or con- 


sented to the extension. The same principle was ap- 
plied by Thompson, J., in United States v. Tillotson, 
1 Paine, 306, to the case of the alteration of a contract 
by the United States without the consent of the 
sureties for its performance. But in the present case, 
the giving up of the goods without the payment of the 
duties was an act not only unauthorized, but for- 
bidden by the statute. The question presented by 
this case is not a new one in this court. In Hart v. 
United States, 95 U. S. 316, ina suit brought by the 
United States against the principal and sureties on a 
distiller’s bond, to recover taxes on spirits distilled by 
the principal, the sureties pleaded that the taxes were 
alien on the spirits, and that the collector without 
the knowledge or assent of the sureties, and without 
first requiring the payment of the taxes thereon, 
permitted the principal to remove from the distillery 
warehouse distilled spirits more than sufficient in 
value to pay the demand. This court held, that as 
under the statute no distilled spirits could be removed 
from the warehouse before payment of the tax, and 
no officer of the United States had authority to dis- 
pense with the requirement of the law, the United 
States were not bound by the acts of the collector; 
and the prior cases of United States v. Kirkpatrick, 
9 Wheat. 720; United States v. Van Zandt, 11 id. 184; 
United States v. Nicholl, 12 id. 505; Gibbons v. United 
States, 8 Wall. 269; and Jones v. United States, 18 id. 
662, were cited as establishing that the government is 
not responsible for the laches or the wrongful acts of 
its officers; and it was said by the chief justice, de- 
livering the opinion of the court: ‘Here the surety 
was aware of the lien which the law gave as security 
for the payment of the tax. He also knew that in 





order to retain this lien, the government must rely 
upon the diligence and honesty of its agents. If they 
performed their duties and preserved the security, it 
inured to his benefit as well as that of the govern. 
ment; but if by neglect or misconduct they lost it, 
the government did not come under obligations to 
make good the loss to him, or what is the same thing, 
release him pro tanto from the obligation of his bond. 
As between himself and the government he took the 
risk of the effect of official negligence upon the security 
which the law provided for his protection against loss, 
by reason of the liability he assumed.’’ These views 
are conclusive to show that the importers as well as 
their surety are liable on the bond in this case. If 
the importers could be regarded as having always 
been or as having at any time become sureties only in 
respect of the duties, with the goods as the primary 
security (a position shown to be wholly untenable), it 
is well settled by the decisions of this court, that the 
negligence of the officers of the government does not 
affect the liability of a surety in a bond any more than 
it does that of his principal. United States v. Kirk- 
patrick, 9 Wheat. 720; United States v. Van Zandt, 
11 id. 184; Dox v. The Postmaster-General, 1 Peters, 
318. Judgment of U.S. Cire. Ct., S. D., New York. 
Minturn v. United States. Opinion by Blatchford, J. 


PRACTICE — APPEAL — RIGHT OF APPELLANT NOT 
CONCLUDED BELOW. — In a foreclosure suit pending 
in the Circuit Court—the mortgage property being in 
possession of its receivers—the State of Georgia pre- 
sented a petition, in which, declining to become a 
party to the suit, it asked that the receivers be re- 
quired to withdraw from the possession of a part of 
the property in their hands, upon some of which ex- 
ecutions for State taxes had been levied prior to their 
appointment. The petition was denied and dismissed. 
Held, that the action of the court could not be re- 
viewed upon the appeal of the State, for the reason, if 
there were no others, that the order did not conclude 
any right it had in virtue of the executions, or of the 
levies made thereunder. Decree of U.S. Cire. Ct., 8. 
D., Georgia, affirmed. State of Georgia v. Jesup. 
Opinion by Harlan, J. 

(Decided Dec. 18, 1882). 


— 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT.* 

ADVERSE POSSESSION — MISTAKE IN DESCRIPTION IN 
DEED.— A mistake in a deed, by which premises dif- 
ferent from those intended are described, does not 
prevent the grantee from acquiring a title to the land 
intended to be conveyed, by prescription. Bean v. 
Bachelder. Opinion by Danforth, J. 

[Decided Dec. 14, 1882]. 


EXECUTION — AMENDMENT OF — WHEN SALE ON 
ERRONEOUS, NOT VOID.— When the only error in an 
execution is the statement of an insufficient balance 
as still due on the judgment debt, it is amendable; and 
and when a defect in final process is amendable, it will 
be regarded as amended in proceedings involving the 
validity of acts done by virtue of it, unless the rights 
of third parties have intervened or injustice will 
thereby be done. A sale of lands upon execution will 
not be held void on account of an error of the clerk, 
which may be amended without prejudice, leaving all 
parties in the same position they would have occupied, 
had the execution issued correctly at first. See Wright 
v. Wright, 6 Green. 415; Chase v. Gilman. 15 Maine, 
64; Colby v. Moody, 19 id. 111; Smith v. Keen, 26 id. 
420; Rollins v. Rich, 27 id. 557; Morrell v. Cook, 31 id. 


*Appearing in 74 Maine Reports. 
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120; Campbell v. Stiles, 9 Mass. 217; Blake v. Blanch- 
ard, 48 Maine, 297; Burrell v. Burrell, 10 Mass. 221; 
M’Gee v. Barber, 14 Pick. 212; Currier v. Bartlett, 122 
Mass. 183; Avery v. Bowman, 40 N. H. 453; Perry v. 
Whipple, 38 Vt. 278; Willard v. Whipple, 40 id. 
219; Phelps v. Ball, 1 Johns. Cas. 31; Bissell 
vy. Kip, 5 Johns. 100; Jackson v. Walker, 4 
Wend. 462; Jackson v. Anderson, 4 id. 474; Prescott v. 
Prescott, 62 Maine, 428. Corthell v. Egery. Opiuion 
by Symonds, J. 

{Decided June 17, 1882.] 


NEGLIGENCE — DAMAGES — BUSINESS OF PHYSICIAN 
NOT REGULARLY LICENSED.—In an action to recover 
for personal injuries sustained by defendant’s negli- 
gence, where the plaintiff claimed damages for loss of 
business as a physician, it is not error to instruct the 
jury that the plaintiff is not prohibited from recover- 
ing damages for loss of business as a physician, 
although he has no such degree from a public medical 
institution as would entitle him to maintain an action 
for professional services. ‘If by the injuries received 
the plaintiff was deprived of his capacity to perform 
his ordinary labor, or attend to his ordinary business, 
the loss he sustained thereby is an element of dam- 
ages. The true test is what his services might be 
worth to him in his ordinary employment or business. 
It is not what sum he might legally recover for such 
services, but what he might fairly be expected to re- 
ceive therefor. What he had previously been receiv- 
ing for his services in his business is proper evidence 
on this point. A clergyman who has no fixed salary, 
but is dependent entirely upon voluntary contribu- 
tions for his compensation for his services, as in some 
of our churches, may have an income, aud if by an 
injury heis deprived of his capacity to perform his 
duties, might lose that income, and suffer as much 
loss as if he was receiving a salary fixed by contract; 
and still he could not enforce the payment of any 
thing from his church or society. The plaintiff was 
practicing his profession as a physician. If he had 
received no medical degree or license, still he was not 
pursuing a business in violation of law. The law 
would afford him no remedy for the collection of his 
charges for his services, but if his patients voluntarily 
paid him therefor, so that he was receiving an income 


of a certain amount for his services, that was the. 


measure of the value of his capacity to render them, 
and might be fairly considered as evidence tending to 
show that he would receive similar compensation in 
the future. This question was fully considered in 
England in the recent case, Phillips v. London and 
South Western R. Co., 42 L. T. Rep. (N.8S.)6. The 
plaintiff was a physician, and brouglit his action fora 
personal injury by which he was incapacitated from 
attending to his business. At thetrial he proved that 
before the injury he had been receiving large special 
fees in the nature of gratuities from wealthy patients, 
which with his regular charges gave him an income of 
about five thousand pounds per year. The jury ren- 
dered a verdict for the plaintiff for sixteen thousand 
pounds. The case was taken to the court of appeal, 
and one of the questions was whether the jury was 
properly permitted to consider the special fees in esti- 
mating the value of the plaintiff's business and the 
court held that it was a proper matter for their con- 
eal Holmes v. Halde. Opinion by Libbey, 


(Decided June 12, 1882.) 
——$$_@¢————— 


IOWA SUPREME COURT ABSTRACT. 


CONSTITUTIONAL LAW — PROHIBITION AMENDMENT 
— EVIDENCE — JOURNALS OF LEGISLATIVE BODIES.— 


The Constitution of Iowa provides thus: ‘ Any 





amendment to this Constitution may be proposed in 
either house of the general assembly; and if the same 
shall be agreed to by a majority of the members 
elected to each of the two houses, such proposed 
amendment shall be entered on their journals, with 
the yeas and nays taken thereon, and referred to the 
legislature to be chosen at the next general election, 
and shall be published as provided by law for three 
mouths previous to the time of making such choice; 
and if in the general assembly so next chosen as afore- 
said, such proposed amendment or amendments shall 
be agreed to by a majority of all the members elected 
to each house, then it shall be the duty of the general 
assembly to submit such proposed amendment to the 
people in such manner and at such time as the 
general assembly shall provide; and if the people shall 
approve and ratify such amendment or amendments 
by a majority of the electors qualified to vote for 
members of the general assembly, voting thereon, 
such amendment shall become a part of the Constitu- 
tion of this State.’’ The house branch of the Iowa 
legislature in 1880 passed a joint resolution proposing 
this amendment to the Constitution: ‘* No person 
shall hereafter manufacture, sell or keep with intent 
to sell, within this State, any alcoholic, distilled, 
brewed, fermented, or vinous liquors, except for 
medicinal and mechanical purposes.”’ This was sent 
to the senate, which according to the senate journal 
passed this substitute: “No person shall manufacture 
for sale, or sell or keep for sale, as a beverage, or to be 
used, any intoxicating liquor whatever, including ale, 
wine and beer.’’ The house concurred in the senate 
amendments.’ According to the house journal the 
committee on enrolled bills reported that such joint 
resolution was correctly enrolled. Afterward the 
speaker of the house and the president of the senate 
signed and the governor approved as the joint resolu- 
tion this: ‘‘ No person shall manufacture for sale, or 
sell or keep for sale, as a beverage, any intoxicating 
liquors whatever, including ale, wine and _ beer.” 
There is no constitutional provision requiring a joint 
resolution proposing to amend the Constitution to be 
signed by the presiding officers of the two houses, or 
by the governor, or to be enrolled. The resolution as 
above signed and approved was agreed to by the next 
general assembly and ratified by the people at an 
election. Held, that the journals of each of the two 
houses, and not the resolution signed by their presid- 
ing officers and approved by the governor is the 
primary and best evidence of the contents of the joint 
resolution passed by each house; that the house 
journal failed to show that the house adopted the same 
resolution as the senate; that parol evidence was not 
admissible to show that the same resolution was 
adopted; that the action of the succeeding legislature 
and of the people did not have the effect to give 
validity to the action of the former legislature and 
that there was no valid amendment of the Constitu- 
tion. The leading and better-reasoned of the cases 
which hold the enrolled bill is a verity, and that the 
journals cannot be considered in determining the 
question, whether such bill was constitutionally 
passed by the general assembly, or what the contents 
of the bill were, are People v. Devlin, 33 N. Y. 269; 
Sherman v. Story, 30 Cal. 254; Pangborn v. Young, 32 
N. J. Law, 29; Pacific R. Co. v. The Governor, 23 Mo. 
353; Evans v. Brown, 30 Ind. 514. These cases are 
based on substantially the same reasons which are 
stated in the New York case, as follows: The journals 
“are not made evidence by the Constitution; they 
are not made so by statute; they were never made so 
at common law.’’ In the New Jersey case it is said: 
‘‘ They (the journals) are not required to be attested in 
any way whatever. There is required not a single 
guaranty to their accuracy or truth; no one need 
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vouch for them; and it is not enjoined that they 
should be either approved, copied or recorded.” In 
the Missouri case it is said: ‘‘ But there is no provision 
of law declaring how the journals shall be authenti- 
cated, or what shall be their effect.’’ State v. Swift, 
10 Nev. 176; Eld v. Gorham, 20 Conn. 7; Green v. 
Weller, 32 Miss. 650; Division of Howard Uo., 15 Kan. 
194; Annapolis v. Howard, 32 Md. 471; Clara v. State, 
5 Iowa, 509; and Duncombe v. Prindle, 12 Iowa, 1. 
All that was determined in relation to the question 
under consideration, in the two last-named cases, 
was that where there is a conflict between the printed 
act or statute, and the enrolled act filed in the 
office of the secretary of State, the latter is the 
ultimate proof of the true expression of the 
legislative will. Whether the journals’ were 
competent evidence, or their effect, was not con- 
sidered in either case. See also, Spangler v. Jacoby, 
14 Ill. 297; People v. Starne, 35 id. 121; Miller v. 
Goodwin, 70 id. 659; Burr v. Ross,19 Ark. 250; State v. 
Platt, 28. C. (N. S.) 150; James v. Hutchinson, 43 Ala. 
721; Moody v. State, 48 id. 115; Smithee v. Garth, 33 
Ark. 17; Board of Sup’rs v. Heenan, 2 Minn. 330, 
(Gil. 281;) Southwark Bank v. Com. 26 Penn. St. 446; 
Op. Justices, 35 N. H. 579. Also, 52 N. H. 622; People 
v. Mahoney, 13 Mich. 481; Berry v. Railroad Co., 41 
Ind. 446; Osborn v. Staley, 5 W. Va. 84. See also, 
upou the effect of the action of the second legislature 
on Brittain v. Kinnard,1 Brod. & B. 432; Betts v. 
Bagley, 12 Pick. 572; Marston v. Mott, 12 Wheat. 19; 
Vanderheyden v. Young, 11 Johns. 150; Birdsall v. 
Phillips, 17 Wend. 464; Ex parte Watkins, 3 Pet. 192; 
People v. City of Rochester, 21 Barb. 656; Ryan v. 
Varga, 37 Iowa, 78. Koehler vy. Hill. Opinion by 
Seevers, J. Beck, J. dissented. 

[Decided Jan. 17, 1883.] 


EsTOPPEL — SILENCE AT PUBLIC SALE OF PROP- 
ERTY. — Plaintiff, a stranger at a public sale of per- 
sonal property, knowing only defendant among those 
present, purchased for value horses which were sold 
there. Defendant, who had aclaim on the horses of 
which plaintiff was ignorant, recommended plaintiff 
to purchase other property and made purchases him- 
self, but said nothing as to his claim on the horses,and 
stated to plaintiff that one of the horses would suit 
him. Held, that defendant was estopped from assert- 
ing his claim to the horses against plaintiff. As is 
said in Gregg v. Wells, 10 Adol. & E. 90: “A party 
who negligently or culpably stands by and allows 
another to contract on the faith and understanding of 
a fact which he can contradict, cannot afterward 
dispute that fact in an action against the person whom 
he himself assisted in deceiving.” Miles v. Lefi. 
Opinion by Rothrock, J. 
[Decided Dec. 9, 1882]. 


MORTGAGE — PRIORITY BETWEEN MORTGAGES. — 
Defendant’s mortgage was executed December 7, and 
was for purchase-money. It was not recorded until 
December 24. Plaintiff's mortgage upon the same 
property was both executed and recorded December 
15, and was to secure an existing indebtedness. Held, 
that even though plaintiff incurred at the time certain 
expense in transacting the mortgage business, his 
equity was not superior to that of defendant and de- 
fendant’s mortgage was a prior lien. Pancoast v. 
Duval, 26 N. J. Eq. 445; Gafford v. Stearns, 51 Ala. 
434; Manhattan Co. v. Evertson, 4 Paige, 276; Van- 
heusen v. Radcliff, 17 N. Y. 584. Phelps v. Fockler. 
Opinion by Adams, J. 

(Decided Jan. 17, 1883]. 


SLANDER — CHARGING THAT A MAN “‘ WILL STEAL.”’ 
—These words: ‘“‘I believe you will steal; you are 





religiously and politically dishonest; D. H. Bays will 
steal; D. H. Bays is dishonest.’’ Held, not slander- 
ous per se. It is said in Townsend, Slander & Libel, 
(2d ed.) 192, that the words *‘ you will steal”’ import a 
charge of larceny. Cornelius v. Van Slyck, 21 Wend. 
70, is the only case pertaining to the question cited 
by the author. But it fails to support the doctrine of 
the text. The words held to be actionable are “you 
will steal and I can prove it.”” The conclusion that 
the words are actionable seems to be,based upon those 
which declare that the speaker could prove that the 
crime of larceny had been committed by the other 
party, the court holding that they imply a charge of 
crime before committed. The doctrine is announced 
in the decision that an assertion of an intention on 
the part of the person spoken of to commit crime, and 
that he willin the future do a criminal act, is not 
actionable. Of course it is competent for the plaintiff 
to show that the words spoken, under the peculiar 
circumstances attending their utterance, expressed a 
charge of crime before committed, and if the jury so 
found, the language should be regarded as actionable 
per se. Bays v. Hunt. Opinion by Beck, J. 
[Decided Dec. 12, 1882]. 


——__>—_—— 


RECENT ENGLISH DECISIONS. 

LIBEL — NOTICE BY MERCHANT TO CUSTOMERS THAT 
HE WILL NOT RECEIVE CHECKS ON SPECIFIED BANK.— 
H. & Sons occasionally received in payment from their 
customers, checks on various branches of a bank, 
which the bank cashed for the convenience of H. & 
Sons at a particular branch. Having had a squabble 
with the manager of that branch, H. & Sons sent a 
printed circular to a large number of their customers 
(who knew nothing of the squadble)—‘‘H. & Sons 
hereby give notice that they will not receive in pay- 
meut checks drawn on any of the branches of the” 
bank. The circular became known to other persons; 
there was a run on the bank and loss inflicted. The 
bank having brought an action against H. & Sons for 
libel, with an innuendo that the circular imputed 
insolvency, held, affirming the decision of the Court 
of Appeal (Lord Penzance dissenting) that in their 
uatural meaning the words were not libellous; that 
the inference suggested by the innuendo was not the 
inference which reasonable persons would draw; that 
the onus lay on the bank to show that the circular had 
a libellous tendency; that the evidence, consisting of 
the circumstances attending the publication, failed to 
show it; that there was no case to go the jury; and 
that the defendants were entit‘ed to judgment. Au- 
thorities referred to Woolworth v. Meadows, 5 East, 
463; Wood v. Brown, 6 Taunt. 169; Wright v. Clem- 
ents, 3 B. & Ald. 503; Goldstein v. Foss, 6 B. & C. 154; 
Hearne v. Stowell, 12 A. & E. 719; Capel v. Jones, 4 
C. B. 259; Sturt v. Blagg, 10 Q. B. 908; Bradlaugh v. 
Queen, 3 Q. B. D. 607; Harris v. Warre, 4 C. P. D. 
125; Rex v. Shepley, 4 Doug. 73, and 6 id. 164; Hart 
vy. Wall. 2 C. P. D. 146; Parmiter v. Coupland, 6 M. & 
W. 108; Fisher v. Clement, 10 B. & C. 472; Mulligan 
y. Cole, 10 Q. B. 549. House of Lords, Aug. 1, 1882. 
Capital & Counties Bank v. Henty. Opinions by 
Lord Selborne, Lord Ch. and Lords Penzance, Black- 
burn, Watson and Bramwell. (L. R. 8 App. Cas. 741). 


LIFE INSURANCE — GIFT TO DAUGHTER. — Where a 
man effects an insurance on his own life, but in his 
daughter’s name, and pays the premium himself: 
Held, that though he retains the policy in his own 
possession, it is a complete gift to the daughter, and she 
is on his death entitled tothe insurance moneys. See 
Fortescue vy. Barnett, 3 M. & K. 36; Sewell v. King, 14 
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Ch. Div. 179. Chan. Div., Nov. 11, 1882. Re Richard- 
son. Opinion by Kay, J. (47 L. T. Rep., N.S. 514). 


LEASE — VENDOR OF AGREEMENT FOR, MUST SHOW 
TITLE. — In the absence of evidence to show a contrary 
intention on the part of the parties to the contract, 
the vendor of an agreement for a lease is bound to 
show a title to a subsisting and valid agreement. A 
purchaser contracted to buy an “agreement for a 
lease’’ of a parcel of ground at a specified ground 
rent. The vendor was at the date of the contract in 
possession of the parcel of land in question, under an 
agreement for a lease which although subsisting had, 
owing to default, become voidable at the will of the 
proposed lessor and he had no other title than under 
that agreement. Held, that the vendor was not in a 
position to show a title to a subsisting and valid agree- 
ment for a lease, and that the purchaser was entitled 
to repudiate the contract. See Farrar v. Nash, 35 
Beav. 167. Chan. Div., Nov. 15, 1882. Opinion by 
Fry, J. (47 L. T. Rep., N. S. 508.) 


——_——__—_—— 


LETTER FROM LORD CHIEF JUSTICE 
COLERIDGE. 


(Accepting the invitation of the Bar Association of the State 
of New York, to be present at their next annual meeting.) 


GENTLEMEN :-- Your letter of the 31st of January 
has just reached me. Allow me to offer to you, and 
through you to the bar of New York, my grateful 
thanks for the invitation which it contains. I ac- 
knowledge in that invitation a striking mark of the 
kindly feeling entertained by the lawyers of a great 
American State toward the lawyers of England, en- 
gaged as we are in the common practice of a common 
profession, and bound by a law in many respects the 
same. 

It is matter of regret to me that the distinction you 
confer and the kindness you offer should be confereed 
and offered in regard of one who unaffectedly feels 
his entire unfitness to represent the great traditions of 
abody, of which he chances to be the highest non- 
political member, but as I cannot look upon the com- 
pliment as personal, so neither ought personal con- 
siderations to influence me in accepting or declining 
it. Ido not feel free to refuse an invitation so cordial 
and generous as yours, and I accordingly accept it and 
thank you for it. 

Two things only further it is fit that Ishould say; 
my public duties make it impossible for me to leave 
England before the 10th or 12th of August, a time 
which I fear may be inconvenient to you, but as to 
which the duties of my office leave me no choice. 
Lastly I am obliged to add, that since an illness with 
which I was visited in November, I have not regained 
my health and strength; and itis therefore possible, 
though I hope not likely, that I may be unable from 
want of strength to undertake the visit. Should I be 
unhappily prevented from coming from this cause (no 
other will prevent me), I need not say 1 will give you 
the timeliest notice in my power. 

Iam, gentlemen, with great respect, your obliged 
and obedient humble servant. 

COLERIDGE. 

1 Sussex SQUARE, Lonpon, W., February 10, 1883. 


The Gentlemen of the Committee of Arrangements :— 
Elliott F. Shepard, Chairman, New York; Elbridge 
T. Gerry, New York; Leslie W. Russell, Attorney- 
General, Canton; John F. Seymour, Charles D. Adams, 
Utica; James L. Angle, Martin W. Cooke, Rochester; 
Edwin Young, Albany. 





CORRESPONDENCE. 


INTEREST AFTER MATURITY. 


Editor of the Albany Law Journal: 

The case of Shaw v. Rigby (reported on page 154 of 
your present volume), holding that a note payable 
with interest at agiven rate bears the same rate after 
maturity (as a part of the contract), suggests the in- 
quiry as to what is the condition of the law in our own 
State on the subject, inasmuch as the statute relating 
thereto has been under consideration by the courts and 
conflicting decisions have been rendered; some cases 
holding that the contract rate continues after maturity 
as part of the contract itself,until judgment,and one,at 
least, that the contract rate ceases at maturity, and 
thereafter the interest is to be given as damages for 
breach of contract, and at the legal rate. 

In Association, etc., v. Eagleson, 60 How. Pr. 9, it 
was held that the contract rate “continues as part of 
the unimpairable obligation of the coutract until 
judgment, notwithstanding the change in the statute, 
and though the contract matured before such 
change.”’ 

Andrews v. Keeler, 19 Hun, 87, was decided on the 
same principle. In that case the note was payable 
with interest at six per cent. The plaintiff was al- 
lowed interest at seven per cent from maturity, but 
the General Term held it was error; that the contract 
rate should have prevailed until it ceased to operate 
by being merged. See also Smith v. Hathorn, 25 Hun, 
159; Rouse v. Northern Insurance Co., 12 Week. Dig. 
85. 

In Pettenger v. Hakes, 8 Monthly Law Bull. 25; 
Judge Daniels held “ that after the debt becomes due, 
interest was recoverable by the statute and not by vir- 
tue of the contract.”’ For as was said in Cromwell v. 
County of Sac, 94 U. S. Rep. 351; 30 Am. Rep. 50 
(note): “If the parties meant that the contract rate 
should continue, it would have been easy to say so.” 

In Taylor v. Wing, 84 N. Y. 471, reversing 23 Hun, 
233, each of the plaintiff's mortgages expressly stipu- 
lated that the principal sum should bear interest at 
seven per cent until it was paid. Accordingly the 
court held that there was no error, notwithstanding 
the change in the statute, in allowing the plaintiffs 
interest at seven per cent as stipulated, until the date 
of the decision of the case, and after the entry of 
judgment the interest was to be calculated at six per 
cent. Tothe same effect was the decision in Mor- 
risania, etc., v. Bauer, 3 N. Y. Monthly Law Bull. 
102. 

Prouty v. Lake Shore, etc., R. Co., 26 Hun, 546, 
simply held that a judgment recovered prior to the pas- 
sage of the act of 1879, ch. 538, was not affected thereby 
as to the rate of interest which it was to bear, for the 
reason, that being ‘‘a contract of the highest nature 
known to the law,’ and by statute bearing interest 
from the time it is perfected, the rate of interest was 
to be determined by the law existing at the time of 
its entry, and was ‘beyond legislative control or 
interference.”’ 

In Salter v. Utica & Black River, etc., R. Co., 86N. 
Y. 401, overruling Erwin v. Neversink, etc., 23 Hun, 
578, it was held that the words “ contract or obligation 
made” in the act of 1879, was inappropriate to desig- 
nate a liability fora tort created by law and not by 
the agreement of parties expressed or implied. 

From the foregoing citations it will be seen that 
some cases hold, 

1. That where the contract does not in express terms 
provide for interest after maturity, there is an implied 
contract to pay the same rate after as before, until it 
ceases to operate, by being merged in the judgment, 
and is not affected by a change in the statute. 
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2. In direct conflict with the above, it is held in 
other cases that the contract rate ceases at maturity, 
and thereafter the legal rate prevails. 

3. That where the contract by its terms provides for 
agiven rate until the principal should be paid, the 
contract rate continues until judgment, and such rate 
being provided for by agreement, no statute subse- 
quently passed, could impair the obligation of the 
contract, which we think will not be disputed. 

4. That a judgment recovered prior to the enact- 
ment of the statute of 1879, is not affected thereby, 
but continues to bear interest at the rate existing at 
the time of its entry. 

5. That a liability for a tort created by statute is not 
a “contract or obligation made ” within the meaning 
of said act of 1879. 

Now, in regard to agreements which do not, in 
terms, provide for interest after matwritg, we think 
that the case of Hamilton v. Van Rensselaer, 43 N. Y. 
244, which holds that ‘‘after the principal sum has 
fallen due, interest is payable not by the original terms 
of the agreement, but as damages for a breach of con- 
tract,”’ is decisive. 

in that case the defendant guaranteed ‘‘the punct- 
ual payment of the interest’ upon a bond payable in 
six years and six months from date with interest semi- 
annually. The only question in the case, was whether 
he was liable for the interest accruing after the prin- 
cipal had fallen due, with the payment of which it was 
sought to charge him; and the court said, p. 247: “By 


strict legal rules, interest as such, cannot be recovered 
after default in the payment of the principal, and such 
interest is not therefore within the language of the 
contract * * interest recoverable after the principal be- 
came due, whether it is to be regarded as interest 
upon a continuing contract, or as damages for its non- 
performance was not in the contemplation of the 


parties at the time, and was not the interest specified 
and provided for in the defendant's contracts.”’ 

Strange as it may seem, so far as we by a careful ex- 
amination of the cases have been able to discover, this 
case appears to have been entirely overlooked. 

See also to same effect, Melick v. Knox, 44 N.Y. 
676; and see 30 Am. Rep. 46 (uote). 

Yours, etc., 
J.T. C. 
ALBANY, Feb. 27, 1883. 


SEDUCTION. 


Editor of the Albany Law Journal: 


In the province of Ontario an act has been in force 
ever since 1834, similar to the “‘singular bill’’ passed 
in North Carolina, to which you refer on p. 142. By 
it the father, or if he be dead, the mother of any un- 
married female who has been seduced, may maintain 
an action for the seduction (notwithstanding such 
seduced female was at the time of her seduction 
serving or residing with another person); in all cases 
where he or she could have maintained it if the se- 
duced female had been living under his or her pro- 
tection. At the trial no proof of any act of service 
need be given, but the same shall in all cases be pre- 
sumed, and no proof shall be received to the contrary. 
If before the seduction the parents had abandoned 
the party seduced, or reside out of Ontario, or do not 
bring an action within six months of the birth of the 
child, then any person, who by reason of the relation 
of master, or otherwise, would at common law have 
been entitled to maintain an action for seduction, 
may still do so. 

R. V. R. Jr. 


Krnaston, Ont., Feb. 26, 1883. 





CONVERSION BY AGENT. 


Editor of the Albany Law Journal: 

There is a wide-spread belief in the profession that 
an agent who fails to pay over money collected in the 
course of his agency is guilty of a conversion. Accord- 
ingly, the attorney usually draws his complaint in 
such a case by first stating the facts and then adding 
an allegation charging conversion. 

In the case of Ridder v. Whitlock, 12 How. Pr. 208, 
Ingraham, J., held that where a factor sold goods for 
his principal and retained the proceeds he was guilty 
of conversion. Yet it is laid down as one of the 
essential elements of a conversion that the plaintiff 
must have been entitled to the possession of the iden- 
tical property in question (Orton v. Butler, 5 B. & A. 
652), and we know, as matter of fact, that agents and 
factors seldom do turn over the identical moneys re- 
ceived, but that their practice is to account at stated 
periods and pay over the balance found: due, and the 
lawfulness of this practice has never been questioned, 
that I am aware of. 

In Harris v. Schultz, 40 Bar. 515, it was said: ‘The 
omission or refusal to pay over moneys received by a 
factor, agent, or trustee in the cause of his agency or 
trust,will not lay the foundation of an action of trover. 
He is not bound to pay over, the ‘specific money that 
he receives.”’ 

In Walter v. Bennett, 16 N. Y. 250, it was said: 
“The duty of an agent for sale is to account for the 
proceeds of his principal’s property; but he is not 
guilty of a conversion if he does not deliver the speci- 
fic proceeds to his principal.” 

Connaughty v. Nichols, 42 N.Y. 83, was against a 
factor for proceeds of butter, etc., sold for plaintiff. 
The complaint contained an allegation charging con- 
version. It was held nevertheless that the complaint 
was on contract, and that the words of conversion did 
not change it. 

In Greentree v. Rosenbaum, 61 N. Y. 583, the com- 
plaint alleged an agency and the failure of the agent 
to pay over the proceeds, and further contained an 
allegation charging conversion. Dwight, C., said: 
*The charges of a conversion are mere surplusage. 
They were a mere legal conclusion drawn by the 
pleader, which did not logically follow from the facts 
stated.’”’ “It is not legally true that a commission 
merchart, who has sold goods and received the price, 
does by retaining the price convert it to his own use, 
so as to make him liable in an action of trover.’’ 

It is not contended that trover will never lie for 
money. That point was settled in this State in the 
Court of Appeals, in the case of Gorden v. Hostetter, 4 
Ala. (N. 8.) 263; but that was a case of money ab- 
stracted by aclerk froma money drawer. And Por- 
ter, J., there stated: “It is true, that under ordinary 
circumstances the refusal to pay over money had and 
received to the use of another is not inlaw a conver- 
sion.’’ It appears then to be settled that a principal is 
not entitled to the identical money collected by an 
agent as such, that the agent is a debtor to his prin- 
cipal for the amount collected and not a bailee, that 
his failure to pay an account is not a conversion buta 
breach of agreement, and that the principal’s remedy 
is not trover, but an action for money hadifand re- 
ceived. 

But it is possible to imagine acloser case than any 
of the foregoing. Suppose the clerk in the last case 
had been sent out of the store to collect a bill and had 
failed to turn over the proceeds; or suppose thata 
collector, such as are employed by large firms to col- 
lect bills, fails to pay over moneys collected. Are 
these guilty of a conversion? 

The answer is—are they agents in the ordinary 
sense of the word? 
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Ithink not. Their position is very different from 
that of agents. They are less independent. They are 
really clerks, directly under the eye of their master. 
I think their authority might be regarded as impliedly 
limited to the duty of collecting and turning over the 
identical moneys received, and therefore that a failure 
in that respect would constitute a conversion. 

This distinction between trover and an action for 
money had and received is not without importance 
under our practice. Because in the former action the 
defendant may be arrested on execution against his 
person without the previous issuing of an order of 
arrest; in the the latter he cannot. 

See Code, § 1487, and § 549, subd. 2 and § 550 subd. 3. 

CHARLES R. SMITH. 


New York, March 2, 1883. 


A MARE’s Nest DISCOVERED. 


Editor of the Albany Law Journal: 

The general character of your journal for accuracy 
hardly entitles you to exemption from criticism for 
the plain error into which you fell in your *‘Current 
Topics,” upon Senator Nelson's bill. (Vol. 27, p. 102.) 

A reader has the right to inquire,whether any lawyer 
has the liberty to take such a stupendous flight, based 
upon your first error, as did your Liberty correspond- 
ant on p. 159, without himself (as is evidenced by his 
article) having the least idea of the matter in hand. 

The part of section 1003, as to disregarding errors, 
has no application whatever to jury trials as such, that 
is, to trials of common law actions. (Code Civ. Pro., 
§968). It applies only to equity actions, and to the trial 
of specific questions of fact by a jury in equity actions. 
Court of Appeals, March, 1882. 

Machen v. Lamar Ins. Co.,2 McCarty Civ. Pro. R. 
81. The verdict in such acase is only in aid of the 
eonscience of the court and does not bind it. Birdsall 
v. Patterson, 51 N. Y. 43; Vermilyea v. Palmer, 52 id. 
471; Watt v. Starke, 101 U. S. 247; Carroll v. Dewine, 
13 W. Deg. 401. 

Section 1003 (so far asthe matter of disregarding 
errors goes), introduces no rule, but simply declares 
one older than many a “halfalife.”” 2 N. Y. 563; 34 
id. 557; 25 id. 501. A different rule as to the effect of 
error was held as to the trial of an equity action by 
the court where no issues were sent to a jury, and it 
is quite plain that section 1003 only relates to errors 
on the trial of the specific question of fact sent toa 
jury. Sofar asthe trial is before the court as such, 
the rule doubtless remains as laid down in Toole v. 
Beecher, 78 N. Y. 155; Norton v. Mallory, 63 id. 434 

Whether so intended or not, your comments would 
be clearly understood as meaning that section 1003 
had introduced into trials by jury, and by the court, 
arule which never before, nor under the new Code, 
did apply only to the trial of specific questions of fact, 
in the nature of a * feigned issue”’ by jury. 101 U. 8. 
250, 255. That such is your meaning, ostensibly, we 
have Geo. H. C. on “ jury trials.’”” Youare each in 
error 

RoBeErt A. KuTsSCHBACH. 

SHERBURNE, N. Y., March 1, 1883. 


{We shall leave our ‘Liberty correspondent” to 


settle his own scores with Mr. K. It strikes us that 
Mr. K. is by far “ too previous.” We decline to admit 
that we were in error, and are reluctant to be im- 
peached of error solely through the fervor of Mr. K.’s 
imagination. We described Senator Nelson’s bill ac- 
curately. We were speaking of section 1003. We sup- 
pose Mr. K. is not the only lawyer who knows its 
tenor, or at all events that all lawyers are capable of 
turning to it and reading it. Mr. K. should not infer 
that we meant something that we did not say, and 
should not criticize us for that imagined meaning. 








We do not see that our ‘Liberty correspondent” 
misunderstood us. Ep. ALB. LAw JouR.] 


TENANCY BY THE ENTIRETY. 


Editor of the Albany Law Journal: 

In last week’s issue, you refer to Freet v. Buckley, 28 
Hun (which I have not seen yet) holding, upon the 
authority of Meeker v. Wright, 76 N. Y. 262, that ten- 
ancy by the entirety is abolished by the married 
women’s acts. I do not quite understand your re- 
mark, in regard to Meeker v. Wright, that *‘ it does not 
hold anything of the sort, although it looks that way.” 

As lL understand Meeker v. Wright, lands were con- 
veyed to husband and wife in 1865; in 1870, the hus- 
band conveyed all his estate in the same premises with 
others to his wife, and took from her a purchase 
money mortgage upon the same premises. The deed 
from the husband to the wife also purported to con- 
vey certain personal property. The administrator of 
the husband foreclosed the mortgage for non-payment 
of a balance, claimed to be due thereon. The princi- 
pal (though not the only) question in the case was the 
effect of the deed to the husband and wife in 1865, in 
view of the married women’s acts, and especially the 
act of 1860. Danforth, J., held that lands conveyed to 
husband and wife since 1860, jointly (without specifi- 
cation in the deed of the interest or estate granted), 
are held by them as tenants in common, and not as 
tenants by the entirety, and that as to such lands so 
conveyed tenancy by the entirety in this State is 
abolished. 

In this opinion, Rapallo and Miller JJ., concurred; 
but the majority of the court did not pass upon the 
question, but concurred in the resuit upon other 
grounds. 

Whether this was a decision of the Court of Appeals 
upon this vexed question or not,in other words, 
whether it became res adjudicata in our highest court, 
certainly the effect of the decision was and has been 
to upset and unsettle numerous titles all over the 
State, which had theretofore rested undisturbed under 
prior decisions almost uniformly the other way. 

Other than this case of Freet v. Buckley, which you 
refer to, I have not been able to find any instance of 
an appellate tribunal in this State, since Meeker v. 
Wright, supra, which has adopted and followed that 
case, but one, viz.: Zorntlein v. Brom, N. Y. Super- 
ior Court, January, 1883 (not yet reported), wherea 
divided court held the same as in Freet v. Buckley, 
without a discussion of the authorities, and quoting 
Meeker v. Wright. In this opinion Russell, J., did not 
concur. 

On the other hand, the following cases Lave come 
to my knowledge, all decided since Meeker v. Wright, 
76 N. Y., and with that case before them, it not being 
recognized as an authority of the Court of Appeals, 
and the question not being considered as res adjudicatu 
in that court, viz.: Forsyth v. McCall, Supreme Ct., 
4th Dept., Rochester, June, 1880; Bertles v. Nunan, 
same court and dept., Rochester, March, 1882; and 
Meeker v. Wright (on its way up a second time), Su- 
preme C(t., 3d Dept., Ithaca, April, 1882. Very singu- 
larly there is no opinion in either of these cases, but 
each is on its way tothe Court of Appeals (and I be- 
lieve the latter is true also of Zorntlein v. Brom, 
supra). 

Forsyth v. McCall, was an affirmance on the report 
and opinion of a referee below. Bertles v. Nunan, was 
decided by the same court as Forsyth v. McCall. 
Meeker v. Wright, went down for a new trial, and I 
understand ali minor and subordinate questions were 
eliminated from the case, and the objection of the un- 
settlement of titles was strongly urged. The Special 
Term on the new trial (I am informed by counsel in 
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the case), on this point, and on the merits again gave 
plaintiff a judgment, which was affirmed on appeal as 
above. As Bertles v. Nwnan, has just been placed 
upon the preferred calendar of the Court of Appeals, 
we may perhaps indulge in the hope that the question 
will soon finally and permanently be settled one way 
or the other. 

There is no reason why tenancy by the entirety 
should not be allowed to sail in the same boat as ten- 
ancy by the curtesy. The law should not blow hot 
upon the one and cold upon the other. 


J. C. Levi. 
New York, March 5, 1883. 


{It seems to us that in spite of his avowal that he 
does not quite understand our remarks upon Meeker 
v. Wright, our correspondent very clearly justifies 
what we said of that case. The court did not hold 
what was attributed to it, but three of the judges 
committed themselves to that view. Therefore we 
thought the decision “looks” as if the court might 
eventually hold as these three judges thought, when 
the question should come before them single and un- 
embarrased. Ep. ALB. LAw Jour.) 


—_—_.—___ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down, Tues- 
day, March 6, 1883. 

Mark v.The National Fire Insurance Co.; Furman v. 
Johnson (2 cases); Hynes v. McDermott; Smith v. 
Roberts ; Wyncoop v. Niagara Fire Insurance; Mann 
v. President, etc., of The Delaware & Hudson Canal 
Co. ; Cramer v. De La Vergne.—In re Will of O’ Neil; 
Buckingham v. Corning. —— Judgment affirmed with 
costs — Post v. Mason.— Judgment affirmed — Saw- 
yer v. The People——Judgment of General Term af- 
firmed with costs. Order of General Term reversed; 
that of Special Term affirmed with costs, but without 
prejudice to the making of a motion to correct the 
computation of interest — Manning v. The Port Henry 
Tron Ore Co. (2 cases).——Judgment and order affirmed 
with costs — Talmage v. The Third National Bank of 
New York.——Order affirmed with costs—In re 
Barkley to vacate assessment.—— Order denying mo- 
tion for peremptory writ affirmed, and appeal from 
motion to modify order so as to permit an alternative 
writ, dismissed with costs of one appeal— People, ex 
rel. Hartford Life and Annuity Insurance Company v. 
Fuirman.— Judgment of General Term affirmed, and 
judgment absolute rendered against the appellants, on 
the stipulation, with costs— Young v. Thurber.— 
Judgment dismissing the complaint reversed, and 
new trial granted, costs to abide the event 
— Vanderbilt v. Schreyer.— Judgment reversed, 
new trial granted, costs to abide the event — 
Wendell v. N. YY. C. & H. R. R. Co.— 
Judgment of General Term affirmed, and judgment 
absolute ordered against plaintiff on the stipulation, 
with costs — Youmans v. Edgerton.—— Judgment re- 
versed, new trial granted, costs to abide theevent — 
unless defendant stipulates that decree be modified 
so as to allow plaintiff the amount of loss upon the 
real estate which was adjusted upon the fvur policies 
which were made payableto John Reed, mortgagee, 
and if so modified affirmed, without costs of this ap- 
peal to either party — Reed v. MeCrum.—In re- 
accounting of executors of Mary H. Verplanck, deed 
judgment of General Term, and decree of surrogate 
modified so as to require a per capita distribution of 
the property bequeathed by the residuary clause, 
among the nephews and nieces of the testutrix, and as 
thus modified, judgmont of General Term, affirmed 
without costs in this court to either party. —— Judg- 
ment of General Term reversed and the plaintiff to 





have judgment as prayed for by her complaint, with 
costs — Campbell v. Beaumont.——Order affirmed and 
judgment absolute ordered against the defendant, 
with costs — Raberg v. The Lake Shore & Michigan 
Southern Railroad Company (and three other cases.) 
Judgment of General Term, so far as it modi- 
fies decree of the surrogate by refusing credit to the 
executors for the amount paid upon incumbrances, 
and for taxes and expenses on account of the Dobb's 
Ferry property reversed—and in other respects 
affirmed, with costs to the executors to be paid out of 
— In re final accounting of Horace Gray, and ors., 
exrs the estate. 


NEW BOOKS AND NEW EDITIONS. 


ARONI’S FUTURES. 
Futures, by Julius Aroni, of the New Orleans Bar, New 
Orleans, 1882. Pp. 101. 

This small book treats of option or time contracts 
for sale of stocks or merchandise. It is a tentative 
trifle upon a subject not definitely passed upon by the 
Louisiana Supreme Court, undertaken ‘ ‘at the sugges- 
tion of members of the New Orleans Cotton 
Exchange.”’ If we were ever to adopt Lord 
Justice Stephen’s severe notions we should feel in- 
clined to ‘‘ destroy *’ every gambler in stocks or mer- 
chandise, and let them account for their ‘“ futures” 
upon Col. Ingersoll’s easy method. 


—_—__—_—_— 


NOTES. 


()o? American cousins wax funny over the open- 

ing of our law courts. We must admit we have 
heard quite enough about this same opening, but their 
view of it is too novel to be passed over. The Albany 
Law Journal says that ‘‘everything was conducted 
with that intense humility on the part of the ‘sub- 
jects,’ and that affable condescension on the part of 
the ‘sovereign,’ which is a necessary part of the 
English comedy of State affairs, and which makes all 
parties happy and never imposes on any one.” 
It is funny to hear that “the Inns of Court ventured 
to approach Her Majesty and lived through it.’’ Do 
our American cousins imagine that Her Majesty is as 
dangerous to approach as the terrible Henry VIII.? 
The Lord Chancellor made a speech, ‘“‘and did not 
faint away with emotion.’’ With such-like criticism 
the Albany Law Journal exposes the silly effusions of 
many of our papers. On many points we heartily 
agree, and are not sorry to see these criticisms. Our 
papers are getting now-a-days too *“‘gushing’”’ over all 
public events.— Gibson's Law Notes.——Sunday trad- 
ing seems to be a question of the immediate future in 
New York. An enterprising grocer and a baker are 
bringing test cases to try their right to bake bread and 
sell groceries on a Sunday, inspite of the law against 
Sunday trading as laid down in the Penal Code. They 
base their contentions on the ‘“‘necessity’’ of being 
open on Sundays. This, asthe Albany Law Journal 
points out, is nonsense. People can buy their groceries 
on Saturday, and bread twenty-four hours old is more 
healthy for them. Avaricious bakers and grocers may 
work themselves on Sunday if they choose, but they 
should not be allowed to make their employees work. 
We heartily concur.— Gibson’s Law Notes.—— There 
is a “ Law Cricket Club” in London. A ‘‘Lawyers’ 
Bench Show’”’ would be much more appropriate. — 
De minimis non curat lex.——The English Court of 
Appeal have refused to allow a composition in bank- 
ruptcy for three pence in the pound in favor of an 
aged widow keeping lodgings. 
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CURRENT TOPICS. 


HE London Law Times says: “The Blandford 
divorce case has given rise to a good deal of 
discussion as to the name which a woman ought to 
bear after her marriage has been dissolved. It is 
said to be hard that an outraged wife who sues for 
and obtains a divorce should have still to bear the 
name of the man who has wronged her. Equally 
hard is it that a husband who has obtained a divorce 
from his wife should not have the power to prevent 
her from continuing to use his name. The question 
was for most purposes settled by Sir James Hannen 
in Fendall v. Goldsmid, L. R., 2 P. D. 263. In that 
case Alice Fendall had married William Goldsmid, 
and subsequently obtained a divorce from him. 
Afterward a marriage was again celebrated between 
them, her name being published in the banns as 
Alice Goldsmid. The petition in the case was by 
the woman for a declaration of nullity on the ground 
that the ceremony had taken place without due 
publication of banns. She alleged that she had, 
ever since the dissolution of the first marriage, been 
known by the name of Fendall. An application 
was made for leave to amend the petition on account 
of a mistake ina date. The learned Judge Ordin- 
ary gave the leave, and said that the petition must 
be re-served. He added, ‘It will be for counsel to 
consider how far it will be advisable to do so, when 
I state that I am of opinion that marriage confers a 
name upon a woman, which becomes her actual 
name, and that she can only obtain another by repu- 
tation. The circumstances must be very exceptional 
to render a marriage, celebrated in the actual names 
of the parties, invalid. It could only be where the 
woman has so far obtained another name by repute 
as to obliterate the original name.’” 


Simultaneously with the great scare about Wiggins 
storm has arisen a scare among the newspapers 
about the great number of lawyers in this country. 
This scare has now reached Albany, and the Evening 
Journal is quite despondent over it. That excellent 
cad usually courageous newspaper remarks: ‘‘In 
all Great Britain and Ireland, with a population ap- 
proximating 37,000,000, there are between 11,000 
and 12,000 lawyers. In the United States, with a 
population larger by only 15,000,000, there are 65,- 
000 lawyers, and in this State of ours, with a tenth 
of the country’s population, abide a sixth of its en- 
tire body of lawyers. It will not do to explain the 
fact that there is a lawyer to every 3,000 people in 
Great Britain, while in America there is a lawyer to 
every 800 people, upon any hypothesis which asserts 
amarked difference between the needs of the two 
countries for legal activity. Asa matter of fact, we 
have a ridiculous excess of lawyers over here. In 
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every city east of the Mississippi there are more 
lawyers than there are legitimate cases in court for 
them to take care of. * * * The result of this 
state of affairs deserves to rank among the most 
grinding of our social evils. The harm which a pro- 
fessionally united band of men, with invention 
sharpened by poverty and zeal, robbed of tempering 
scruples by the pressure of creditors, can do ina 
community by stirring up litigations among citizens, 
inciting peaceable folks to sue each other, prolong- 
ing cases indefinitely by resort to every quibble and 
pretext possible under our loosely-drawn laws, and 
devoting all their collective ingenuity and skill to 
the work of making business for themselves at the 
expense of the public—cannot well be overesti- 
mated. * * * We look to see, sooner or later, a 
very decided expression of public opinion on this 
question of the supply of lawyers. In the eyes of 
the law, they are officers of the courts. Logically 
there ought to be a limit to their creation, just as 
there is a limit to the creation of district attorneys, 
or constables, or letter-carriers. * * * Popular 
opinion has not been directed with much clearness 
or concentration toward this evil, as yet, but it will 
be one of these days, and then we take it that a 
radical —perhaps too radical— reform will be 
wrought in the whole system.” It seems to us that 
the Journal is unnecessarily frightened. As a class 
the lawyers seem to do pretty well — they are 
neither poorer nor richer than their fellows of other 
occupations. It is no more dangerous to have 65,000 
lawyers than it is to have — what the census shows 
to be the fact — 85,000 physicians and 44,851 bar- 
bers, to threaten our health and our throats. It is 
highly probable that the 12,000 “ journalists” or the 
19,000 plumbers make more mischief than the 65,- 
000 lawyers, and it is quite certain that the 285,000 
milliners, dressmakers and seamstresses do. The 
idea of suppressing the lawyers by cutting off 
their privileges as ‘‘ officers of the court”’ is decid- 
edly unique. A small and privileged class of lawyers 
practicing at the pleasure of the court, would be a 
rather dangerous body. There would be some con- 
stitutional objections in the way of this scheme. It 
is not the lawyers who make the litigation, but the 
litigation that makes the lawyers. The community 
should have all the law it warts, and all who desire 
should be permitted to be lawyers. Such com- 
munities are the freest and most prosperous. We 
do not object to the editors. A great many 
people think the press ought to be muzzled, but we 
do not share that opinion. We think the editors 
should be free to write all the nonsense they choose. 
But if the Journal writes many more columns after 
this fashion the Zroy Times must look out for its 
laurels. 


At the same time the jury question seems to be 
taking a new lease of life. Simultaneously with 
our remarks on Justice Stephen’s views, we may call 
attention to an article on this subject by Mr. Henry 
A. Harman in the current number of the American 





Law Register, which seems to us very sensible (be- 
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cause its author thinks as we do.) This writer 
makes a point which seems to us new and very 
strong. He says: “A case is likely to be decided 
more justly on its facts, by a judge or referee, when 
the person deciding does not feel that he is really 
deciding it at all. There is such a responsibility 
upon the trier, especially in a case of importance or 
where the parties are influential, that a trier who 
is to have such causes continually coming up before 
him shrinks from actually deciding the case itself. 
He can render more perfect justice if he may simply 
state the conclusions of fact which he derives from 
the evidence, not pretending to say whether they 
entitle the plaintiff or the defendant to recover; and 
the judge can lay down the principles of the law 
more satisfactorily if the facts are found for him, 
and is beyond all temptation to alter in order to 
suit the intended application of the law. Legal 
principles rely for their sanction upon the common 
approbation of legal minds to whom it makes no 
difference whether the facts are imaginary, as with 
the Civil and Roman law writers, or real, as in the 
English law. And for the same reason facts are 
more easily found and with less temptation to error, 
if the legal result of them is not known to the one 
who settles them. His very ignorance of the law 
may be the best support of his honesty. Therefore 
it has seemed to the writer that a court is not a good 
tribunal to settle both law and fact, because you 
cannot tell from their decision which is which, be- 
cause they know too much law, and are prone to 
see the facts too much in their legal aspect ; and 
because the long-continued decision by the same 
men, of questions of fact which cannot become the 
subject of legal criticism, as reported opinions may, 
tends naturally to arouse distrust and dissatisfaction 
on the part of defeated suitors. And herein lies 
part of the great strength of the jury system, which, 
to the writer’s mind goes a long way to account for 
its survival — the fact that it is nearly always a tri- 
bunal of new men against whom no prejudices have 
arisen in the minds of the suitors.” 


If the Rev. Dr. Dix is reported right he lately 
said, in a lecture on divorce, that ‘‘ divorce thrives 
best where men fear*God’s word least.” It would 
be difficult to sustain this declaration by the example 
of New England, where, Dr. Dix says, ‘‘ two thou- 
sand families are broken up by divorce every year.” 
And yet New England is regarded as peculiarly a 
God-fearing community. The doctor also said : 
‘Harm enough has come to woman already under 
pretense of bettering her condition. The law of 
man in revolt against God tries even to separate 
man from wife. She can hold her own property 
now, sue and be sued alone, and from this separate 
responsibility it is an easy step to personal separa- 
tion. If she once gets complete independence she will 
be socially and morally wicked.” This is perfectly 
preposterous, and what is worse, it is a wild, wan- 
ton, and wicked libel upon woman. The idea that 
women can be kept virtuous and decent only by 





pecuniary dependence upon their husbands is one of 
the basest and falsest flings that was ever made 
against the purer part of creation. Such a senti- 
ment would be shocking in a rake or an infidel ; in 
a christian clergyman it argues either ignorance or 
recklessness. The vast majority of honest divorces 
are granted to women, and for the disloyalty, perfidy 
and cruelty of their husbands. There are bad 
wives, but they are as infrequent in comparison with 
bad husbands as cranky and libellous clergymen are 
in comparison with the great body of the christian 
clergy, who regard women as the principal con- 
servators of decency and virtue in the world. The 
spectacle of a bad woman is notoriously more 
shocking than that of a bad man because of its 
infrequency. If divorces have increased in conse- 
quence of pecuniary influences, the fault in nine 
cases in ten is the husband’s. The reverend gentle- 
man might as well argue for the relegating of the 
Southern blacks to slavery on the ground that com- 
plete independence will make them socially and 
morally wicked. If the allegation were true of 
women, it would still be no reason for denying 
them their equal social rights any more than it 
would be just to refuse his patrimony to an heir 
because he might squander it in riotous living. But 
the allegation is cruelly and foolishly false ; un- 
worthy of a moment’s toleration by any candid man; 
a libel upon wives who are generally much too good 
for their husbands, and upon mothers who have 
taught men what little virtue they have. 


Mr. Charles G. Fall, of the Suffolk (Mass.) bar, 
has issued a pamphlet on ‘‘ Employers’ Liability for 
Personal Injuries to their Employees, prepared and 
written for and under the direction of the Massachu- 
setts Bureau of Statistics of Labor, for its fifteenth 
annual report.” This is a concise presentation of 
the common law and the present English statutory 
doctrine on the subject, and a good argument in 
favor of enlarging the masters’ liability. Mr. Fall 
recommends the adoption of a statute that “ when- 
ever an action is brought against an employer to re- 
cover damages for personal injuries received by an 
employee while in the discharge of his duty, the fact 
that the injury was caused by or through the negli- 
gence of a fellow-employee shall not prevent the 
recovery of damages, unless the employee materially 
contributed by his own negligence to the cause of 
the injury, or both the person causing and the person 
receiving the injury were engaged at the time of the 
injury in menial or domestic service.” We look in 
vain for any satisfactory reason for this exception of 
menial or domestic service. If the reasons are per- 
suasive in regard to general employment we can con- 
ceive of no good reason for such an exception. It is 
probably inserted because of the reductio ad absur- 
dum which such a case affords, as pointed out by 
Lord Abingerin Priestly v. Fowler. But as we have 
repeatedly urged, the proposed change is impolitic, 
if not opposed to sound views of law. Mr. Fall urges 
that it would not materially increase litigation. 
Then what is the use of it? 
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NOTES OF CASES. 


N the recent case of Jn re Carey, before the Eng- 
lish Court of Appeal, a question arose as to the 
right of a mother to the custody of her illegitimate 
child. The child was a girl about seven years of 
age. The mother soon after the birth of the child 
placed it under the care of some persons in a humble 
station of life, and she remained in their care till 
the present application was made. The mother now 
desired that the child should be placed under the 
care of a married sister of her own, who, with her 
husband, was willing to take charge of the child. 
They were in a position of life superior to that of 
the persons with whom she had been. A divisional 
court (Pollock, B., and Manisty, J.) ordered the 
child to be delivered up in accordance with the 
mother’s wishes, and this decision was affirmed by 
the Court of Appeal (Jessel, M. R., and Lindley 
and Bowen, L.JJ.). On behalf of the appellants, 
the persons whose charge the child had been, it was 
urged that an illegitimate child being in view of 
the law jilius nullius, the court would not interfere 
so long as the child was being properly maintained. 
It would not give up the child into the power of a 
mother who was admittedly leading an immoral life. 
It would have regard to the interests of the child. 
And reliance was placed on In re White (10 L. T. 
349), in which a mother left her illegitimate child, a 
girl of a year old, in the custody of a friend, who 
kept her for seven years. As she seemed to be well 
cared for and wished to stay where she was, Wight- 
man, J., refused to give her into the mother’s cus- 
tody, saying that the child being illegitimate, neither 
father nor mother had any particular right to its 
custody. Jessel, M. R., said that if ever a judg- 
ment was right, it was that which was now appealed 
from. This unfortunate young woman was seduced 
when she was under sixteen, and had a child. Her 
father turned her out of doors, She placed her child 
with two very poor people in the neighborhood to 
nurse, intending to pay them, and she did give them 
some money which she obtained from her seducer. 
She came up to London and got a situation as a 
waitress. After a time her strength failed her, and 
she was unable to maintain her child. After that 
these poor people maintained it. It was alleged that 
they did so by means of contributions of some char- 
itable people. The unlucky mother went into an 
infirmary, and when she came out she met a gentle- 
man who took her as his mistress, and she was still 
living with him. In that sense she was leading an 
immoral life. Now the mother wanted to have her 
child, and these poor people wanted to keep it. 
They had not a particle of right to do so; they were 
pure strangers. And yet they actually set up ina 
court of law and equity that the mother was no re- 
lation to the child, and that she could make no 
higher claim to it than a mere stranger. Their 
claim wasabsurd. No doubt, in Jn re Lloyd, 3 Man. 
& G. 2, 548, Maule, J., said: ‘‘ How does the mother 
of an illegitimate child differ from a stranger ?” His 
lordship thought the answer was, ‘‘ Because she is the 





mother.” He thought that observation must have 
been intended a joke. At anyrate, Maule, J., could 
only have been speaking of the strict legal right to 
the guardianship of the child. The relationship of 
the mother of an illegitimate child was recognized 
by the law, among other things, for the purpose of 
liability under the Poor Law Acts. Moreover, now 
that all the courts were courts of law and equity, 
the question did not depend on the mere legal right 
upon habeas corpus, and in a court of equity, not 
only was the relationship of the mother of an illegi- 
timate child recognized, but also that of the puta- 
tive father. The court had regard to the interest of 
the child, and the blood relationship, though it was 
not legal, was considered to give a right prima facie 
to the custody of the child. Here the mother 
wished her child to be given up to her sister, who 
was a respectable married woman, and who was 
quite ready to take the child. Her husband was in 
& position in life very superior to that of the appel- 
lants. Why this contest should be raised his lord- 
ship did not understand. It was the plainest possi- 
ble case for giving the custody of the child to her 
blood relations, who would take care of her and 
would give her a better education than the appel- 
lants could do. Lindley, L. J.. was of the same 
opinion. Bowen, L. J., said that the question was, 
not whether the mother was the legal guardian of 
the child, but whether, as between her and strangers, 
the court should not have regard to the natural re- 
lationship. As a general rule, the mother was the 
proper person to have the custody of such a child. 


In Commonwealth v. Barnacle, Massachusetts Su- 
preme Court, January, 1883, the defendant, indicted 
for murder, claiming that he acted in self-defense, 
offered to show that the deceased was larger and 
more powerful than he. This was rejected, and a 
conviction ensued. Held, error. The court said: 
“The question whether the defendant acted under a 
reasonable apprehension of great bodily harm to 
himself from the attack of Thomas, was a material 
issue. Any evidence which tends to prove this issue 
is competent. The jury could not intelligently pass 
upon this issue without being informed as to the 
character and circumstances of the attack. It seems 
to us clear that the fact that the assailant was a 
larger and more powerful man than the defendant 
has a bearing upon the issue. The test is whether 
the fact is, according to the general experience of 
mankind, capable of affording a reasonable presump- 
tion or inference as to the issue in dispute. Cer- 
tainly it must be competent to show that the assail- 
ant was armed with a deadly weapon; for the same 
reason it may be shown that he is armed by nature 
with a superior size and strength which makes his 
attack irresistible and dangerous. We are of opinion 
that the fact which the defendant offered to prove, 
that Thomas was a larger and more powerful man 
than the defendant, was competent and should have 
been admitted. * * * In Commonwealth v. Mead, 
12 Gray; 167, the court held that the evidence tend- 
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ing to prove the great muscular strength of the de- 
ceased was incompetent. The case has not, we think, 
been followed by other courts and has been much 
questioned by the profession. So far as it conflicts 
with our decision in the case before us, we feel 
constrained to overrule it.” Wharton condemns the 
Mead case (Homicide, § 627). The present ruling is 
in harmony with the doctrine generally held, and 
with the recent case of State v. Nett, 50 Wis. 524. 
But compare Spiney v. State, 58 Miss. 858; Bowles v. 
State, 58 Ala. 335; State v. Elkins, 63 Mo. 159; 
Marts v. State, 26 Ohio St. 162; State v. Matthews, 
78 N. C. 523. 


In McGuire v. Spence, New York Court of 
Appeals, a child, fourteen years of age, while play- 
ing on the sidewalk, fell into an uncovered opening 
in the sidewalk and wasinjured. Held, that a judg- 
ment against the defendant would not be set aside 
because the child was playing at the time. The 
court said: ‘‘Nor does it change the result that 
she was playing upon the sidewalk instead of using 
it for the ordinary purposes of travel. Our atten- 
tion is called to certain cases in other States as au- 
thority for the doctrine that only those using the 
streets for their appropriate and normal purposes 


are within the rule of protection: Blodgett v. City of 


Boston, 8 Allen, 237; Stinson v. Gardner, 42 Me. 248; 
McCarty v. City of Portland, 67 Me. 167; 8. C., 24 
Am. Rep. 23. In these cases the actions were 
against municipal corporations under statutes which 
bound them to keep the streets safe and convenient 
for travellers, and a just construction of the written 
law furnished the limitation of the corporate duty. 
In this State we have held that the duty exists not 
merely as to travellers, but as to all persons lawfully 
in the streets, and have imposed upon a city a lia- 
bility for negligence where the person injured was 
in no sense a traveller, but engaged in excavating 
the street under lawful permission, but for the bene- 
fit of a private corporation. Rehberg v. Mayor, 
January, 1883. This plaintiff was lawfully in the 
street. She hada right to be there, and while there 
not to be exposed to the possible dangers of an un- 
covered opening in the sidewalk. Nor does it mat- 
ter that she was at play with other children. In 
McGary v. Loomis, 63 N. Y. 104; 8S. C., 20 Am. 
Rep. 510; we stated it as a proposition too plain for 
comment that it is not unlawful, wrong or negligent 
for children on the sidewalk to play.” 


In Thompson v. Hawkes, United States Circuit 
Court, Indiana, 14 Fed. Rep. 902, it was held, where 
a testator embraced spiritualism, as practiced by his 
beneficiary, who claimed to be a spirit-medium, and 
instead of merely believing in it as an abstract pro- 
position, became possessed by it and suffered it to 
dominate his life, and where his belief was artfully 
used by his beneficiary to alienate him from his only 
son and child and to get his property, that a will 
made in such a mental condition and under such in- 





fluence should be set aside. Compare Brown y, 
Ward, 53 Md. 376; 8. C.,36 Am. Rep. 423, and note, 
426. 


—\—_>—__—_—_ 


COMMON WORDS AND PHRASES. 


ISORDERLY Persons AND GAMESTERS. — Per- 
sons playing pool and bagatelle at a public 
saloon, kept for that purpose, the losers paying for the 
use of the apparatus or for drinks, are disorderly per- 
sons and gamesters. People v. Cutler, 28 Hun, 
So, in Hitchins v. People, 39 N. Y. 456, it was held 
that playing games for beer and cigars is gambling. 

ForcE For ExTINGUISHING FrRES. — An assistant 
superintendent of telegraphs in a city fire depart- 
ment is not one of the ‘‘force for extinguishing 
fires.” People v. Fire Commissioners, 28 Hun, 
This was under a statute respecting the police and 
fire department, and expressly excluding that officer 
from the definition of ‘‘ police force.” 

Letrer. — A ‘‘letter” includes the envelope. 
U. S. v. Duff, 19 Blatchf. 9. 

MEDICINE AND Drues. — A wholesale and retail 
druggist bequeathed his “ stock of medicines, drugs,” 
etc. Held, not to embrace fifty barrels of whisky 
remaining in the bonded warehouse at the time of 
his death. Klock v. Burger, 56 Md. 575. The court 
said: ‘‘Now whisky, according to the extrinsic 
proofs, may be sold by druggists, in comparatively 
small quantities, as medicine, and doubtless a great 
many people so take it. But fifty barrels of whisky, 
when compared with the ordinary stock of medicines 
and drugs kept on hand by the testator, or the ex- 
tent of the drug business done by him, (shown to 
have been from $30,000 to $40,000 a year,) would 
seem to be wholly disproportionate. It is shown 
that at the time of the death of the testator he had 
in his drug store nearly nine barrels of whisky, 
and that from one to two barrels were disposed of 
per month; but how so much whisky was disposed 
of is made apparent by the testimony of one of the 
petitioners and legatees in this case, who says, that 
‘ Senft used to sell whisky in quantities of from one 
to three and four gallons to private gentlemen; 
don’t know for what purpose; he did a business of 
from $30,600 to $40,000; he sold the whisky at from 
$3 to $4. gallon.’ We think it clear, that if Senft 
really intended to dispose of the fifty barrels of 
whisky through his store and to his customers, it was 
not as a legitimate sale of a medicine or drug that 
he expected to sell it, but as whisky in the ordinary 
retail; and hence in no proper sense, thus dealt in, 
could it be considered as medicine, and therefore 
within the meaning of the term used in the bequest. 
The testator however had never incorporated the 
fifty barrels of whisky in his stock of medicines or 
drugs, and whether, if he had lived, he would have 
sold any portion of this lot of whisky in his drug 
store, is by no means a positive certainty.” 

TrmBER. — This word, as used in U. S. Rev. Stat. 
§ 2461, for the protection of ‘‘live-oak and red- 
cedar trees and other timber ” growing on the public 
lands, includes trees of any size or character useful 
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in any kind of manufacture or constrnction. U. 8. 
v. Stores, 14 Fed Rep. 824. The court said: “The 
term ‘timber,’ as used in common, refers generally 
only to large sticks of wood, squared or capable of 
being squared for building houses or vessels; and 
certain trees only having been formerly used for such 
purposes, namely, the oak, the ash, and the elm, 
they alone were recognized as timber trees; but the 
numerous uses to which wood has come to be ap- 
plied, and the general employment of all kinds of 
trees for some valuable purpose, have wrought a 
change in the general acceptation of terms in con- 
nection therewith, and we find that Webster defines 
‘timber’ to be ‘that sort of wood which is proper 
for buildings or for tools, utensils, furniture, car- 
riages, fences, ships, and the like.’ This would in- 
clude all sorts of wood from which any useful 
articles may be made, or which may be used to 
advantage in any class of manufacture or construc- 
tion. With so many peculiar significations, the in- 
tended meaning of the word usually depends upon 
the connection in which it is used or the character 
of the party making use of it,— as for instance, a 
ship-carpenter would understand something quite 
different when he made use of it from whata 
cabinet-maker, a last-maker, or a carriage-builder 
would, —and the question is therefore not what is 
the popular meaning as understood by any one class, 
but its meaning as used in the statute, and how the 
legislators have employed it; and this must be its 
most general and least-restricted sense, including in 
such signification what each and all classes would 
under such circumstances understand ‘timber’ to 
be. The language of the section under which this 
indictment was found mentions particularly live-oak 
and red-cedar trees, and then speaks of other timber, 
sowing conclusively that it was not the intention 
of Congress to confine the protection intended to any 
particular class or kind of trees, but to apply it in 
its most general sense.” 

ConcEALMENT. — Under a statute against carrying 
concealed weapons, which declares that having the 
weapon upon the person is prima facie evidence of 
concealment, there can be no conviction of a mer- 
chant who buys a pistol merely as a sample, and 
carries it in his pocket from the store where he buys 
it to another near by to have it packed with other 
goods. State v. Gilbert, 87 N. C, 527. 

Susvert. -—This does not mean “corrupt.” 
Chesley v. King, 74 Me. The charge was ‘ Sub- 
verting ” the water of a spring. The court said: 
‘‘ We do not think these allegations give the defend- 
ant any notice that he would be called upon to 
answer any charge of corrupting the water in the 
spring. ‘Subvert’ has no such natural signification 
as applied to material objects like a vein or stream 
of water, however it may be as to ‘ the minds of the 
hearers’ spoken of in 2 Tim. 2, 14, by which Web. 
ster illustrates the definition on which the plaintiff's 
counsel relies.” Webster gives ‘‘to corrupt the 
mind,” as a secondary definition, and the apostle 
speaks of ‘‘the subverting of the hearers.” 

MISFEASANCE IN OFFIcE.— Intoxication is not 








‘*misfeasance in office.” Commonwealth v. Williams, 
79 Ky. 42. The court held: ‘‘ Bouvier defines mis- 
feasance to be the performance of an act, which 
might be lawfully done, in an improper manner, by 
which another person receives an injury; and mis- 
feasance in office would therefore seem to be the im 
proper doing of an official act. The second Consti- 
tution of this State provided that clerks should be 
removed from office bythe Court of Appeals ‘for 
breach of good behavior.’ In proceedings under 
that provision, this court held that the inquiry must 
be confined to misconduct in office, and that con- 
duct however immoral, which did not relate to the 
official action of the clerk, constituted no ground 
for his removal. Commonwealth v. Barry, Hardin, 
238; Commonwealth v. Chambers, 1J. J. Marsh. 160. 
In the latter case the court said it was ‘proper to 
separate the character of the man from the character 
of the office,’ and that it has ‘no power to remove a 
clerk for crimes committed so long as he discharged 
the duties of his office well.’ In this case no com- 
plaint is made that the appellee did not faithfully, 
honestly and correctly discharge all his duties as an 
officer. There was therefore no misconduct as an 
officer on his part, however reprehensible his 
conduct as an individual may have been. It is only 
for misconduct in connection with his official duties 
that the Constitution authorizes him to be removed 
from office upon an indictment, and as the only mis- 
conduct charged was individual and personal, and 
not official in its character, the judgment must be 
affirmed.” 

Goop Hearn. —In (rattan v. Metropolitan Life 
Ins. Co., 28, Hun, ,it is said: ‘‘ Neither was 
there any misdirection as to what was ‘good 
health.’ The judge said ‘he was bound to know 
the truth of his statements, there is no question 
about that; * * * of course, if the brother was 
in fact sick at the time —was in fact out of health 
at thetime, and was suffering in the manner you 
claim, the simple fact that this party may not have 
known it would not excuse him from the effect of 
that statement. What I meant to say to the jury 
was, that if from all the appearances of the brother 
he was in good health, in fact in good health, so that 
everybody would so pronounce him, and there was 
nothing to indicate to any person that he was not in 
good health, then the fact that he might have had 
some latent, some hidden disease, which had not 
exhibited itself, and which might subsequently de- 
velop itself, would not necessarily render that an 
untruthful answer to that question, viz., the state- 
ment that his health was generally good.’ We see 
no error in this charge. A latent and undeveloped 
germ of disease probably exists in every mortal body, 
and if a person answers that his present health is 
good, the answer is not untrue because in his system 
there is a seed of disease already sown, and subse- 
quently to germinate. This is all the judge charged, 
and it was not erroneous.” So, in Peacock v. New 
York Life Ins. Co., 20 N. Y. 293, it is said: ‘* The 
word ‘ health,’ as ordinarily used, is a relative term. 
It has reference’ to the condition of the body. Thus 
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it is frequently characterized as good, as perfect, as 
indifferent, and as bad. The epithet ‘good’ is 
comparative. It does not require absolute perfec- 
tion. When therefore one is described as being in 
good health, that does not necessarily nor ordinarily 
mean that he is absolutely free from all and every 
ill which ‘flesh is heir to.’ If the phrase should be 
so interpreted as to require entire exemption from 
physical ills, the number to whomit would be 
strictly applicable would be very inconsiderable. In 
applying terms somewhat indefinite, reference should 
be had tothe business to which they relate. This 
rule is very necessary in construing a language which 
like ours is defective in precision. The most impor- 
tant question on applications for life insurance is 
whether the proponent is exempt from dangerous 
disease, which frequently terminates fatally. It is 
not usually deemed an objection that one has some 
slight physical disturbance of which in all human 
probability he will soon be relieved, although it 
might possibly lead to a fatal disease. A slight 
difficulty, such as the sting of a bee, the puncture of 
a thorn, a boil, or a common cold has sometimes in- 
duced complaints which have shortened human life; 
but this result is so infrequent and improbable that 
the mere possibility is disregarded in the business of 
life insurance. 

Witt Sreau. — Charging that one “ will steal” is 
not equivalent to charging that he has stolen. Bays 
v. Hunt, Iowa Supreme Court, Dec. 1882. 

Quick Despatcnu. — These words in a charter 


partly mean that the consignee is to take the cargo 


as rapidly asthe vessel can deliver it. Stone v. 
Woodruff, 28 Hun, citing Terjeson v. Carter, 9 Daly, 
193; Sleeper v. Puig, 17 Blatch. 36 ; Clarke v. Crab- 
tree, 2 Curt. C. C. 87. 

Poor Prerson. — An insane, starving and shelter- 
less wife, absent from her husband, is a ‘‘ poor 
person,”’ although her husband is able to support her. 
Goodale v. Lawrence, 88 N. Y. 513. 

Roap. — In a deed in fee, areservation of a “road 
ten feet wide along the line of C. D., to be shut at 
each end by a bar or gate,” carries only a right of 
way, and not the fee to the strip of land. ister v. 
Reeser, 98 Penn. St. 1. The court said: ‘‘ The word 
road has never been defined to mean land.” 


—_—_____—_ 


“ELEMENTS OF JURISPRU- 
DENCE.” 
HE analysis of the primary or fundamental con- 
ceptions of jurisprudence, begun in England, of 
the seventeenth century by Hobbes, has received its 
latest, and perhaps its best addition in Professor Hol- 
land's work, the second edition of which has recently 
issued from the Oxford press. 

Before indicating the leading features of Professor 
Holland’s contribution to the jurisprudential branch 
of social science, it may be not altogether inopportune 
to recall the brief history of the analytical method of 
jurisprudence in England. It has been often stated 
that Hobbes was the pioneer in this method of in- 
vestigating jurisprudence; but Mr. Frederick Harrison 
attributes to Jean Bodin — that Bodin whose con- 
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tributions to the philosophy of government and 
legislation Sir William Hamilton classed with those 
of Aristotle and Montesquieu — much which we are 
accustomed to refer to the philosopher of Malmsburie. 
But without following further the discussion 
concerning the precise origin of the analy- 
tical method in England and elsewhere — a dis- 
cussion reaching in all probability far back of assigned 
boundaries — we may briefly notice the more famous 
analysis of John Austin. This distinguished jurist 
has been well said to be the first writer who detached 
the elements of jurisprudence from the political 
philosophy of Hobbes and the utilitarian and ethical 
speculations of Bentham. It may be said also 
that it is to Austin, and not to the German develop- 
ment of legaland philosophic thought that English- 
men of this generation owe their marked com- 
prehension of legal analytics. 

The main effort of Austin’s teaching, at least in its 
more obvious and practical aspect, was directed to 
making clearer the realm of law. Positive law. or the 
jurist’s law, with Austin rested exclusively on the 
command of a political sovereign, and the limi- 
tations of sovereignty, the basis of his theory, 
fill, therefore, the important, perhaps the too im- 
portant place in his system. Disregarding Austin's 
digression from his proper theme when he discoursed 
on the theory of utility as the basis of moral truth, or 
as the index of the Divine law when unrevealed, the 
great merit of his teachings is that they prevent, 
though by a fatiguing process of reiteration, our fail- 
ing to perceive the line of demarcation between posi- 
tive law and arule of morality, between positive laws 
and laws metaphorical or the unvarying order dis- 
cernible in the material universe. 

The various elements of the Austinian analysis of 
sovereignty and law have been most briefly stated by 
Mr. Harrison, as follows: ‘‘ The source of all positive 
law is that definite sovereign authority which exists 
in every independent political community, and therein 
exercises de facto the supreme power, being itself un- 
limited, as a matter of fact by any limits of positive 
law.” ‘“‘Lawis a command rejating to the general 
conduct of the subject, to which command such sov- 
ereign authority has given legal obligation by annexing 
a sanction, or penalty in case of neglect.”’ It is 
unnecessary to remind the reader that these elements 
of law, as Sir Henry Maine has shown us apply "more 
particularly to modern political societies and with less 
force, if at all, to archaic and primitive political 
societies. In so far as the Austinian analysis fails to 
be universally true, just in so far it fails to respond to 
all the requirements of legal science. Yetitis not in 
any sense worthless; the imperfection simply denotes 
that the analysis is of particular application. Sir 
Henry Maine has in this connection pointed out that 
the procedure of the analytical jurists is closely 
analagous to that followed in mathematics or political 
economy. It is strictly philosophical, but the practi- 
cal value of all sciences founded on abstraction de- 
pends on the relative importance of the elements 
rejected and the elements retained in the process of 
abstraction.’’ The critics of Austin forgetting the last 
fact are often tempted to forget also the true value of 
Austin’s incomplete or partial analysis. 

But however Austin may have come to be regarded 
in England, in this country he is still revered as the 
real founder of the analytical method in jurispru- 
dence. ‘The vigorous school of jurisprudence, which 
is at present flourishing in England, owes its greatest 
debt, its debt of originality to John Austin. In this 
estimate of the value of Austin’s work, the fact that 
he himself owed much to the suggestive genius of 
Bentham is not over-looked. The extreme indiffer- 
ence with which Englishmen at first greeted Austin’s 
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lectures was doubtless due in part to Austin’s own in- 
difference to the prejudices of his hearers, idola theatri, 
only to be removed by deferent appeals to their higher 
intelligence. His obvious contempt for Blackstone 
was felt intuitively to be unjust. Whatever defect 
Blackstone’s treatise had, its superior literary merit, 
its success in reducing the technicalities of an ancient 
and complicated system to the level of popular com- 
prehension, had justly earned for it a distinguished 
place in public opinion; that Blackstone failed in the 
analysis of the leading elements of jurisprudence 
which precedes his treatise and in his classification, 
would soon have been conceded to Austin had it not 
been for his mis-conception of Blackstone's true 
greatness and his forgetfulness of the fact that Black- 
stone wrote for laymen and not for jurisprudents. 
Of late years Austin’s writings seem to have gained 
for him what he himself lost by his intolerance; it 
may be said now,indeed, that*he has a firmer hold upon 
the intellectual life of English jurists than he has ever 
had before. 

Professor Holland, in his treatment of the elements 
of jurisprudence, pursues strictly, as did Austin, the 
analytical method. This method of investigating 
jurisprudence is forcibly contrasted with the other 
methods in which jurisprudence is taught by a 
familiar English writer, Mr. Frederick Pollock, (now 
professor of Corpus Christi), in the last November 
number of the London Law Magazine and Review. 
Mr. Pollock divides jurisprudence into positive 
jurisprudence, final jurisprudence and international 
jurisprudence. By positive jurisprudence he means, 
as Hobbes meant, the laws of a given country. Posi- 
tive jurisprudence he classifies as (a.) practical; (b.) 
historical; (c.) comparative; (d.) analytical. It is 
apparent that Mr. Pollock means by this that juris- 
prudence 1s susceptible of being investigated in four 
modes, or by practical application, by the historical 
processes, by comparison with known systems and by 
analysis. He can mean nothing else, for as the basis of a 
classification of law, the divisions mentioned would be 
erroneous. In the sense indicated here, the practical 
and historical methods may be roughly stated as 
synthetical and the other two methods as analytical 
modes of investigating the phenomena of jurispru- 
dence, this brief indication will serve to display the 
method pursucd by Professor Holland in its proper 
relation to the historical, practical and comparative 
methods in jurisprudence. 

It may be doubted whether the epoch has yet 
arrived when a perfect analysis of jurisprudence may 
be made; the analytical method of investigating any 
science depends for its success so largely on the degree 
of perfection which the descriptive and comparative 
methods have pre-attained in that science. An ,ex- 
ample of what is meant may be perceived from Sir 
Henry Maine’s criticism of Austin’s definition of law, 
how recognized to be a most just criticism,namely, that 
it fails to take into consideration the political and 
social condition observable in archaic and primitive 
polital societies. Sir Henry Maine arrived at this con- 
clusion only after profound investigations of the socio- 
logical conditions of primitive communities. Still 
wider investigations of the same kind, aided by the 
always progressive modern scholarship, may possibly 
demonstrate that no such analysis can be perfect until 
the laws of all countries and ages have been systemati- 
cally tabulated in some such way as Leibnitz proposed 
for his theatrum legale. 

Meanwhile Professor Holland’s ‘* Elements‘of Juris- 
prudence”’ very accurately sums up the current learn- 
ing of the analytic method. This author has superior 
qualifications for the work he has undertaken; he is an 
eminent civilian, profoundly versed in the literature 
relating to that, which in obedience to the suggestions 





of Beutham is now known as international law, and 
will react in the graver works of the common law. It 
can hardly be questioned that the common law and 
the Roman law are the root systems of all civilized 
nations. It is not strange therefore that the greatest 
analysis of the elements of law yet made should have 
been made by an English civilian, and published at 
Oxford, so long the seat of an active protest against 
the exclusive claims of the common law. 

Jurisprudence with Professor Holland is the formal 
science of positive law, that is, it is a formal science as 
opposed to a material science. In his own attractive 
language ‘‘it is not a science of legal'relations a priori, 
but is abstracted @ posteriori, from such relations as 
have been clothed with a legal character in actual 
systems, that is to say from law which has actually 
been imposed or positive law.’’ Professor Holland 
criticises Austin’s division of jurisprudence into 
general jurisprudence and particular jurisprudence, 
and not without reason: there is but one science of 
jurisprudence which is inclusive of all systems of law. 
And yet we cannot but think that the common use ‘of 
the term “jurisprudence” with a limiting or denota- 
tive word prefixed, is often a harmless violation of 
strict propriety, otherwise Story’s *‘ Equity Jurispru- 
dence”’ and even Austin’s ‘“‘Particular Jurisprudence,” 
in the sense of the laws of a given country, are equally 
erroneous with ‘* Medical Jurisprudence” which must 
be conceded to be indefensible. From Mr. Pollock’s late 
adherence to the older and commoner usage it seems 
doubtful whether Professor Holland’s suggestion has 
taken deep root even among jurists of the Oxford 
school. In so far as Professor Holland’s restricted 
employment of the word ‘jurisprudence’ assists the 
work of more accurately defining the province of the 
science of positive law,it is important to follow the dis- 
tinction he observes, for there is a manifest tendency, 
discernible in the expository writings of all legal 
systems, to enlarge the sphere of positive law by the 
inclusion of purely ethical and psychological problems. 
Professor Holland’s effort is to prevent this confusion. 

Positive law, Professor Holland defines, as those 
‘*general rules of external human action enforced bya 
sovereign political authority.’’ This definition does not 
seem to differ widely from that of Austin’s, but it is 
much more compact, yet more comprehensive, for 
it includes those laws which are not strictly com- 
mands, and excludes all rules of purely moral influence. 
But latitudinarian as this definition is, it fails, as has 
been elsewhere noticed, to provide for a condition 
sometimes visible in political societies when the sover- 
eign authority is for the time being unable to enforce 
these rules of external human action. For example, 
this definition does not provide for such a case as was 
visible in the Southern States of this country when 
during the late internal war, the federal authority was 
temporarily prevented from enforcing what were 
nevertheless the laws of that part of this land. The 
definition in question is however as excellent a nomi- 
nal definition as any yet advanced. 

From the definitions Professor Holland proceeds to 
the species and sub-species of his summum genus. In 
the chapter on the sources of law, positive laws are 
divided according to their source or origin into (1) 
customary laws, (2) laws ea religione, (3) laws pro- 
nounced by the courts, which last appear to be the 
equivalents of Bentham’s judge-made-law and 
Austin’s laws introduced and obtaining obliquely, (4) 
laws derived from scientific discussions, jus prudenti- 
bus compositum, (5) laws derived from the preetors or 
chancellors, and called equity, and (6) Iaws imposed 
by legislation proper; i. e., by statutes and by rules of 
courts. Custom or usage as a source of law compels 
the author to notice the endless discussion concerning 
the time at which and the mode by which customs 
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become law. Professor Holland does not agree with 
Austin that custom is never to be regarded as law, and 
that it becomes such only by virtue of the indirect 
legislation of courts of judicature. On the contrary, 
Professor Holland thinks that custom itself evolves a 
rule which responds to his definition of law antece- 
dently to any adjudication confirming it; and that 
its efficiency is not necessarily dependent on the judi- 
catories whose function it is to pronounce the 
validity of the custom only when impeached, just as 
it is to pronounce the validity of an act of a parlia- 
mentary body only when questioned. The entire 
chapter on the sources of law, and particularly that 
part relating to customs, is of a high order, terse, sug- 
gestive and comprehensive. The brief limits of the 
discussion do not, however, permit that exhaustive 
treatment of the subject which may be necessary to 
convince those who are wedded to the Austinian con- 
ception of custom, while those who prefer the German 
ideas of the intrinsic force of custom may find little 
which is entirely new. 

Having defined the province of jurisprudence and 
aualyzed its constituent, law, Professor Holland pro- 
ceeds to the consideration of that which it is the 
object of jurisprudence to conserve, namely, legal 
rights. Substantive law and adjective law taken 
together comprise all those rights which the law re- 
gards. By taking rights as the pivotal point of juris- 
prudence one definite limitation of the subject matter 
of legal science is better attained. The difficulty with 
this view is that it has been hitherto supposed to ex- 
clude the consideration of certain absolute duties 
which were thought to have no corresponding rights. 
Professor Holland elaborates his own arrangement 
with great skill, correlating the absolute duties with 
rights of the State as a determinate person. The ele- 
ments of a legal right according to the author’s 
analysis are; (1) a person in whom the rights reside; 
(2) in many cases the object over which the right is 
exercised; (3) the acts or forbearances which the 
person in whom the right resides is entitled to exact; 
(4) a person whose duty it is toact or forbear for the 
benefit of the subject of the right. The person en- 
titled, Professor Holland calls‘‘the person of inherence”’ 
and the person obliged, “the person of incidence.” 
Though there has been some disposition to quarrel 
with this eccentricity it seems a happy figure of speech, 
enabling the desired points of difference to be easily 
borne in mind. These elements enumerated are said 
to be ** the permanent phenomena of a legal right; its 
statical elements.’’ When theright is set in motion 
phenomena of a new kind intervene, and are called 
generally facts. It is impossible for want of space, 
to follow the author’s analysis of ‘“‘ person,’’ ‘‘ thing,” 
* fact,” “event’’ and “act,” although they are im- 
portant elements of a right in motion. 

Passing on to that part of Professor Holland’s 
work which treats of the classification of right, 
we come to a subject of immense interest to those who 
are engaged in the present controversy, relating to the 
codification of the laws of the States. Classification in 
one sense is but another name for codification, both 
achemes having reference to the proper arrangement 
of any body of positive laws. It has been said, in the 
highest quarters, that the analytic groupings and divi- 
sions are inapplicable to the concrete purposes of 
technical law, and that any re-arrangement of the 
common law must, in order to prove successful, be not 
far removed from these concrete purposes of technical 
law. Without attempting to refute the truth of this 
doctrine which is irrefutable in one way, as no existing 
code, or known corpus juris, is arranged on a purely sci- 
entific basis,we can only point out,what is obvious, that 
any attempt to discuss with intelligence the subject of 
codification should follow and not precede the 





mastery of those known systems of classification, 
proposed by such demonstrators of jurisprudence as 
Savigny, Austin, Kant, Mill and Holland, for a dis- 
cussion of codification without the appropriate knowl- 
edge which belongs to that subject, is purely empirical, 
if not altogether worthless. 

Professor Holland signifies his preference for that 
classification which has been greatly preferred by Ro- 
man jurists, but which is ignored by Blackstone, 
strange to say, with Austin’s approval —a classifica- 
tion based upon the public or private character of the 
persons concerned. Blackstone’s division of the sub- 
ject matter of law into Rights and Wrongs is entirely 
ignored by Professor Holland, and with reason, as 
this division is generally conceded to be defective and 
trivial, although it has lately found an intelligent 
apologist in Professor Hammond of the Iowa State 
University (Intd. to lst American edition of Sander’s 
Justinian). The other possible divisions or modes of 
classifying rights, Professor Holland makes dependent 
(a) upon the normal or abnormal status of the persons 
concerned, (b) upon the limited or unlimited extent of 
the person of incidence, (c) uponjthe act being due for 
its own sake, or being due merely in default of 
another act. But possible systems of classification 
are endless, and the author’s conservative preference 
for the safer and most trodden way shows that he bas 
no desire to indulge in those fanciful novelties which 
are often mistaken for displays of originality and 
even genius. To the main divisions of law into pub- 
lic and private, Professor Holland adds, as an appar- 
ently distinctive third class, international law. While 
the connection of this last department of Jaws with 
the departments or divisions, public and private, is 
neither very close nor very obvious, yet it enables the 
author to embrace,in the exposition of his theme, those 
rules, which on account of their striking analogies to 
the positive laws of a State, have come to be regarded 
by lawyers as a part of the science of jurisprudence in 
its more extended arrangement. 

The commentary on the rights which go to make up 
the department of private law is most masterly and 
fairly represents, in outline, all the learning on the 
several subjects discussed. Normal antecedent rights 
in rem,— or those rights sometimes called primordial 
or absolute rights, which exist in favor of the ordi- 
nary type of person against all the world, irrespective 
of any breach of duty calling such rights into being,— 
are divided into six classes, rights to personal safety, 
and freedom, to the society and control of the family, 
to reputation, to the advantages of trade and the like, 
as well as to the complete legal environments of peo- 
ple in a like social and political condition, to posses- 
sion of property, and to immunity from damage by 
fraud. The first four classes of rights in rem relate to 
no tangible external object. Proprietary rights, on 
the contrary, are extensions of the power of a person 
over portions of the physical world. The precise 
foundation on which rights arising from mere posses- 
sion rest, has long been one of the favorite points of 
juristic controversy. Some persons deny that mere 
possession confers a right in re upon the possessor; 
others, including Professor Holland, class poseession 
asaright inre. The elements of this right, corpus 
and animus, are briefly, yet fully considered. The 
great modern authorities on possession, such as 
Savigny, Alciatus, Halm, Gans, Thibaut, Von Van- 
gerow, and we may now include Judge O. W. Holmes, 
Jr., are far from being at one concerning the precise 
place which possession should occupy in jurisprudence. 
It is evident that Professor Ho!land has considered all 
the high authorities on this abstruse subject, though 
not all of them are cited by him. 

After possession, that aggregation of rights which 
constitutes what we commonly term ownership, is 
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analyzed and considered. Ownership is said to be ex- 
ercised in its primary, and fullest sense over physical 
subjects only, but in a secondary sense, ownership is 
exercised over a certain collection of rights, such as 
patents confer on their owner, and which it is con- 
venient to treat on the analogy of physical objects. 

The discussion of jura in re aliena is nextin order, 
und is so unusually lucid in its exposition of first prin- 
ciples, that its closer study might have been of benefit 
to the late controversy with us, regarding those pro- 
visions of the proposed Civil Code of New York which 
relate to easements. The principles which underlie 
jura tm re aliena are applicable to all systems of law; 
thus the “‘fiducia’’ of the Roman law, the Scotch 
wadsett, and the primitive mortgage of the English 
law are but the same modification of property. 

The last class of antecedent rights in rem, the right 
to immunity from damage by fraud, seems hardly en- 
titled to be regarded as co-ordinate with the other 
classes, enumerated by the author. It would appear to 
be a subordinate species, properly included in the 
right to possession and property. It would have been 
more satisfactory had -Professor Holland mentioned 
more fully the reasons why he elevates the right to 
immunity from fraud, above the right to immunity 
from any other invasion of the rights of property. 

After completing the enumeration of antecedent 
rights in rem, Professor Holland takes up antecedent 
rights in personam for both rights in rem and rights 
in personam are subordinated to the division of rights 
into antecedent and remedial. Antecedent rights in 
personam are divided, according to the facts to which 
they owe their origin, into ex contractu and ex lege. 
Rights ex lege are such as exist in favour of a person 
in a domestic relation, or in favor of a cestui que 
trust, or of asalvor, or of a citizen against a public 
official, or of atraveller against an inn-keeper. All 
these rights are regulated by law as contradistinguished 
from contract. The rights of the marital relation are 
properly included among rights arising by operation 
of law, for all the incidents of marriage are attached 
by uniform rules of law, and do not depend on the 
agreement of the parties. 

The author’s treatment of the more extended rights 
in personam arising ex contractu, is entitled to be re- 
garded as an example of the higher order of expository 
writings. A casual reference to the loose expression, 
socommon with us, which treats the contract, itself, 
rather than the rights under it, as assignable, is made 
the occasion of a brief plea for a more accurate ter- 
minology. The analysis of the leading elements of 
contract is most excellent, and in the preparation of a 
brief, its complete indications must often point the 
way to the subordinate principle most wanted. In 
another aspect the chapter on contractual rights in 
personam is entitled to the consideration of those who 
are interested in codification of the entire body of the 
law. Most of the existing codes make no attempt to 
arrange the various departments of the law of contract 
in any scientific order. In this last particular the pro- 
posed Civil Code of New York is an improvement on 
the French Code, which is very confused. Professor 
Holland pursues the following plan: Contracts are 
either principal or accessory. Principal contracts are: 
I. Alienation; II. Permissive use; III. Marriage; IV. 
Service; V. Negative service; VI. Aleatory Gain. 
Accessory contracts, or those which are entered into 
for the better carrying out of principal contracts, are: 
I. Suretyship; 11. Indemnity; III. Pledge; IV. War- 
ranty; V. Ratification; VI. Account stated; VII. For 
further assurance. It is doubtful whether a better 
arrangement can be proposed, although some persons 
may prefer that marriage should be placed in that 
Portion of the code which is concerned with status. 

In the chapter relating to the remedial rights of 





private law, several modes of classification of the 
wrongful acts which give rise to remedial rights are 
given. It will be remembered that remedial rights are 
those rights which arise when antecedent rights are 
invaded. They are those rights which we have been 
accustomed toterm sanctioning rights, or the rights 
which arise by reason of a violation of the absolute 
rights. Professor Holland here inclines to that classifi- 
cation which is based on the nature of the right in- 
vaded, rather than according to the state of the will of 
the wrong-doer. The classification thus preferred has 
the advantage of being the least abstruse and therefore 
the nearest to the practical wants of administrative 
law. 

The law regulating the rights attached to a status, 
Professor Holland terms “abnormal law.’ The normal 
juristic person is of the leading type; the abnornal 
juristic person is the deviation from the leading type. 
It must be obvious that 2 code can not be constructed 
without more or less reference to abnormal persons, 
for even a code based solely on a classification of rights 
must embody rights peculiar to the abnormal person- 
ality only. In several systems of classification status 
occupies a more prominent place than it occupies in 
that devised by the author. The main question in re- 
gard to the law attached to abnormal persons, or the 
law relating to the rights inhering in abnormal persons 
arises in connection with codification. In codification, 
how is the divisive principle to be applied. Should 
the law relating tothe rights of abnormal persons 
stand wholly apart from the law relating to the rights 
of normal persons, or should both be subordinated to 
a scheme of rights. More or less dislocation is inevit- 
able in any arrangement, and the best plan doubtless, 
is to separate absolutely, as the author has done, the 
abnormal law from the normal law. 

Very little space is occupied by the chapter on ad- 
jective law, although the extent which this depart- 
ment of law embraces is sufficiently pointed out. It 
corresponds roughly with the law of procedure, most 
of which, excepting the rules of evidence, is now codi- 
fied in this State. 

Public law is not arranged in accordance with the 
classification adopted in private law. This depart- 
ment of a corpus juris, Profesor Holland would divide 
into constitutional law, administrative law, criminal 
law, adjective criminal law, law of the State as a 
juristic person, and the law of procedure. It is beyond 
the scope of the treatise, as the author intimates, to 
apply the analytic process to the minute subdivision 
of public law. It is therefore unnecessary to notice 
this chapter at length. 

The brief chapter on international law, which is pic- 
turesquely termed the ‘‘ vanishing point of jurispru- 
dence,”’ is necessarily an incomplete review of so vast a 
field. But this chapter is rich in definition and 
in suggestions. It would have been instructive to 
have had the opinions of the learned editor of Alber- 
icus Gentilis upon the relations of the jus gentium and 
the jus nature to modern international law. The 
source of international law is so uncertain that the 
views of so profound a jurisprudent as Professor Hol- 
land must have been instructive. To be sure, Profes- 
sor Holland brieflly intimates his conclusions, which 
to some extent reveal his opinions on the point in 
question, but it would have been satisfactory to have 
had amore definitive basis for the analogies which 
are presented in this chapter. The empirical treat- 
ment of international law is never wholly satisfactory, 
though sometimes useful, just{as Blackstone’s state- 
ment of substantive law is useful without regard to 
the imperfect conceptions, which that author indulged 
in when he wrote of the law of nature and the rights 
of things. It is somewhat vague to say that interna- 
tional law is “‘the vanishing point of jurisprudence,’ 
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for the fundamental questions remain unanswered — 
what is international law? Has it any place ina 
science of positive law, and if so, why? 

The volume ends with a consideration of those prin- 
ciples which control the application of law to a legal 
contention. The most complicated instance of this 
kind arises when the laws of different States have to 
be applied in justice to the semi-foreign character of 
a case, and to some extent the law of the forum disre- 
garded. Professor Holland’s statement of the lead- 
ing principles which ought to obtain in cases of con- 
flicting assertion of this kind, makes a brilliant ending 
to a luminous book — a book which may justly be re- 
garded as one of the few triumphs of legal literature. 

LUDLOW FOWLER. 
—_>_____- 


MUNICIPALITY NOT LIABLE TO ONE IN- 
JURED BY BOY COASTING IN STREET. 


INDIANA SUPREME COURT, DECEMBER 21, 1882. 


FAULKNER V. City OF AURORA. 

A municipal corporation is not liable to a person who is in- 
jured, while travelling in its streets, by a boy coasting 
therein, even though such coasting is contrary to a city 
ordinance, and the city officers fail to enforce such ordi- 
nance. 


CTLON for a personal injury. The opinion states 
the case. 

Morris, C. The appellant sued the appellee for an 
injury sustained by his son, on Main street, in said 
city, on the 30th day of November, 1880. 

It is alleged in the complaint that from the lst day 
of November, 1880, until the 15th day February, 1881, 
said Main street, extending from Fifth street to First 
street in said city, and crossed by Fourth, Third and 
Second streets in said city, was during said time, be- 
tween Fifth and Third streets, covered with frozen 
snow and ice to the depth of five inches, rendering its 
surface smooth, even and sleek. That during said 
period, large crowds, numbering one hundred persons. 
daily and nightly assembled on said Main street, be- 
tween Fifth and Third streets in said city, with the 
knowledge of the appellee, and in the presence of its 
mayor, marshal and police officers, and engaged in the 
sport of sliding and coasting down Main street, over 
Fourth street, where the descent of Main street was 
very great, at the rate of forty miles per hour, thereby 
rendering said Main street, and Fourth street where 
it crossed the same, dangerous and unsafe for travel, 
That the plaintiff's son, Benjamin Faulkner, a lad 
about seven years of age, was accustomed to pass 
along said Fourth street over said Main street, to and 
from the public school in said city, that being the 
most direct and convenient way to and from said 
school. That on the 3d day of November, 1880, the 
appellant’s said son was passing over said Main street 
on Fourth street, when he was struck, without fault 
ov his part, by a sled propelled by the weight of two 
persons, so unlawfully engaged in the sport of sliding 
and coasting on said Main street, whereby his leg was 
broken, and he was otherwise greatly bruised and in- 
jured. It is averred that the appellant’s son was con- 
fined to his bed for a long time, and that the appellant 
was put to great trouble and expense in nursing and 
caring for his said son. Itis also averred that the 
following provisions of the ordinance of the appellee 
were in force at the time: 

* Article 4, § 2. Each officer of the city of Aurora 
shall faithfully do and perform the duties required of 
him in his office by the act of incorporation and by 
the ordinances and by-laws of the city, and resolutions 
of the city council.” 





“ Article 11, §32. It shall be unlawful for any minor 
or other person or persons to throw stones, play ball, 
pitch quoits, or engage in any sport, ordo any thing 
on any street or alley within the city limits, tending 
to produce a bodily injury, or endanger the life or 
property of any person.” 

* Article 11. Any person violating any provision of 
this article, shall upon conviction before the mayor or 
other competent jurisdiction, forfeit and pay to said 
city such penalty as may be assessed, not less than $1, 
nor mure than $100 with costs.” 

The appellee demurred to the complaint on the 
ground that it does not contain facts sufficient to con- 
stitute a cause of action. The demurrer was sus- 
tained. The appellant excepted, and electing tostand 
by his complaint, final judgment was rendered against 
him and in favor of the appellee for costs. 

The rendering of judgment against the appellant, 
and the sustaining of the demurrer to his complaint 
are assigned as errors. 

It is alleged in the complaint that the appellee had 
notice of the occupation of its street by said coasters, 
and that the sport of coasting was carried on in the 
presence of its officers. It is also alleged that the ap- 
pellee had by ordina::ce prohibited, under suitable 
penalties, all persons from engaging in any sport on 
its streets, that might be dangerous to life or property; 
that said coasting was dangerous to life, and that no 
efforts were made by the appellee or its officers to sup- 
press or prevent the dangerous sport. 

That the occupation of one of the travelled streets of 
the appellee by coasters in the manner stated in the 
complaint would seriously interfere with the legiti- 
mate public use of the same, and endanger the safety 
of those rightfully travelling along and across it, hardly 
admits of adoubt. Such a use of the streets of a city 
is not only unauthorized and wrong, but altogether 
inconsistent with the rights of the public. 

“A highway,” says a recent writer of approved au- 
thority, ‘‘is intended for and devoted to the purpose 
of public travel, and every person may exercise this 
right reasonably. But every unreasonable use of the 
same, whereby others are hindered, delayed, or an- 
noyed in a like reasonable use of the street, or in the 
rights incident thereto, is a nuisance. But whethera 
particular use, that is not a nuisance per se, is an un- 
reasonable use and nuisance, is a question of fact to be 
judged of by the circumstances of each case.”” Wood 
on the Law of Nuisance, § 251. 

Though the coasting on main street, within the cor- 
porate limits of the appellee, as described in the com- 
plaint, constituted a nuisance, yet it could hardly be 
said that if one person should descend said street ona 
sled at a proper time, and at a moderate rate of speed, 
though in sport and for pleasure merely, such use of 
the street would necessarily constitute a nuisance. 
Such a use of the street might not be inconsistent with 
its use by the public, nor render it dangerous or un- 
safe for travel. A person may drive his horse along the 
street at a reasonable rate of speed, even for pleasure, 
consistently with the use of the same by the public; 
but if he should drive his horse at a rapid and un- 
reasonable rate of speed, it would endanger the safety 
of travel and become a nuisance. Whether the coast- 
ing or the driving of the horse upon the street for 
pleasure would be a nuisance, would depend upon the 
circumstances of each case. A _ police officer, who 
would attempt to stop the one orthe other, would act 
at his peri). He would have to determine the fact, and 
if he misjudged, he would be responsible. 

In this case, the appellee had, by ordinance, prohib- 
ited all persons from engaging in dangerous sports 
upon its streets. It is alleged in the complaint, at 
least inferentially, that the coasting complained of 
was carried on in violation of this ordinance. But it 
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is also averred that neither the appellee nor its officers 
attempted in any way to suppress or prevent the un- 
lawful occupation of its streets by the coasters. 

The appellee having, by the express terms of the 
statute, exclusive power over its streets, had author- 
ity doubtless by ordinance to empower its officers to 
stop and suppress coasting upon its streets at once. 
But was it bound to do so? 

If it deemed the ordinance referred to in the com 
plaint sufficient to prevent coasting and other danger- 
ous sports upon its street, is it to be adjudged liabl 
because it did not provide a more stringent, and per 
haps a better and more efficient remedy? The law has 
confided to the legislative judgment and discretion o 
the common council of the appellee,the power to enact 
ordinances. If in the honest exercise of this power, 
the common council fails, through want of experience 
or defect of judgment, to establish such laws as are 
most completely and effectively adapted to the accom- 
plishment of the end in view, the city is not liable. 
Dillon on Municipal Corporations, § 753, and cases 
cited; Brinkmyer v. City of Evansville, 29 Ind. 187. It 
could only prevent or suppress such sports through its 
officers, and for their neglect, as we shull hereafter see, 
it is not liable. 

We are aware that the case of Marriott v. Mayor and 
City Council of Baltimore, 9 Md. 160, is opposed to 
this conclusion, but we regard the case as exceptional 
and without support. Besides, by the express provis- 
ions of the charter of Baltimore, the city council had 
power to declare what should constitute a nuisance 
and abate the same. The court held that it was the 
duty of the city council to declare by ordinance coast- 
ing on its streets to be a nuisance, and to prevent it; 
and that for its failure todo so, it was liable to a 
party injured without his fault by coasters. 

Without seriously complaining of the appellee for 
having failed to pass a proper ordinance for the pre- 
vention of coasting, the appellant seems to rest his 
right to recover upon its failure to execute the ordi- 
nance which it had adopted. Was the appellee liable 
for such failure? Any one of the appellee’s citizens 
might, under the ordinance, have instituted proceed- 
ings against persons coasting on the streets in viola- 
tion of its provisions. Grant however that it was 
peculiarly the duty of the officers of the appellee to 
enforce the ordinance and prosecute all persons violat- 
ing the same, the appellee would not be liable for their 
failure to discharge this duty. Dillon says, § 54: 
“Unless there be a valid contract creating, ora statute 
declaring the liability, a municipal corporation is not 
bound to provide for and secure a perfect execution of 
its by-laws, and it is not responsible in acivil action 
for the neglect of duty on the part of its officers in re- 
spect to their enforcement, though such neglect result 
in injuries to private persons, which would otherwise 
not have happened.” A city is not liable for the neg- 
lect of its marshal, its police officers or firemen ap- 
pointed by it. Buttrick v. Lowell, 1 Allen, 172; Ready 
v. Mayor, etc., 6 Ala. 327; Schultz v. City of Milwaukee, 
49 Wis. 254; Levy v. Mayor, etc., 1 Sandf. 465; ap- 
proved, 1 Kern. 396; Griffin v. Mayor, etc., 5 Seld. 456. 

But aside from this view of the case, we think the 
appellee was not legally bound to prevent or abate the 
nuisance complained of by the appellant. In the case 
of Schultz v.City of Milwaukee,supra,which is precisely 
the case before us,the court says: ‘“’Thecoasting or slid- 
ing down Poplar street in the manner and to the ex- 
tent charged in the complaint was while being in- 
dulged in, agrievous public nuisance, which the city 
authorities ought to have prevented or suppressed. 
But this duty is a public or police, rather than a cor- 
porate duty, in the performance of which the corpo- 
ration, as such, has no particular interest, and from 
which it derives no special benefit or advantage in its 





corporate capacity, but which it is bound to see per 
formed in pursuance of a duty imposed by law forthe 
general welfare of the inhabitants or of the com- 
munity.’’ And the court explains its former decision 
in the case of Little v. Madison, 42 Wis. 643, relied 
upon by the appellant as follows: ‘* Yet the precis- 
ground of the judgment in that case is, that if a muni- 
cipal corporation, in the attempted exercise of any 
power conferred upon it, as to license a show, amuse- 
ments, and the like, exceeds its authority, and li- 
censes the placing of a public nuisance in a street, or 
the unlawful or dangerous use of a street for any pur- 
pose, andan injury results therefrom, without neg- 
ligence on the part of the person injured, the muni- 
cipality is liable to respond in damages for such injury 
The case goes no further, and could not without vio- 
lating well-settled principles of law.”’ 

Public streets are for the public use, and the use is 
none the less for the public at large, because they are 
situated within a municipality and subject to its 
supervision, and for this reason placing obstructions 
thereon, is an indictable offense, and may be restrained 
in equity. Dillon, §§ 519 and 520; Smith v. State, 3 Zabr 
712. 

In the case of Borough of Norristown v. Fitzpatrick, 
94 Penn. St. 121, it was held that a person injured by 
the discharge of acannon by acrowd collected together 
on one of the streets of the borough, which had been 
engaged in firing the cannon for amusement for some 
hours, was not entitled to recover from the village 
damages for such injury. Gordon, J., says: ‘* Ad- 
mitting that a mob is a nuisance, and that of the 
worst kind, nevertheless it was one that a municipal 
corporation could not abate by the use of ordinary ap- 
pliances, such as suffice for the removal of natural or 
material obstructions in or near a highway; resort 
must therefore be had to the police force, but as we 
have already seen, for the doings or misdoings of 
those who compose this force the municipality is not 
liable.” 

If, as held in this case, a municipal corporation is 
not liable toa person injured by the discharge of a 
cannon by men collected in its streets for the purpose 
of firing the cannon for their amusement, it could 
hardly be held liable for an injury occasioned by the 
less dangerous amusement of persons coasting upon its 
streets. In the case cited, it was justly held that the 
persons engaged in the firing of the cannon were liable 
to the party injured, and so doubtless would the 
parties in this case, who were engaged in the unlawful 
sport which resulted in injury to the appellant, be 
liable to him in damages. 

In the case of Ray v. Manchester, 46 N. H. 59, and in 
the case of Hutchinson v. Concord, 41 Vt. 271, it is held 
that coasting on a highway is not a defect in a high- 
way for which a city or town is liable. The same has 
been held in Massachusetts. Cole v. Newburyport, 129 
Mass. 594; Shepherd v. Chelsea, 4 Allen, 113. 

In the case of Hutchinson v. Concord, supra, the 
courtsay: ‘‘Itis true that towns may be liable for 
damages for obstructions placed in the highway by 
others without any agency of the town or its officers, 
such as a log, wood, timber, or stone, if the town neg- 
ligently suffers it to remain, exposing the traveller to 
danger. But in such case, the road, with such objects 
resting upon it, is thereby rendered insufficient or out 
of repair, and the town has the power to restore the 
road to its proper condition. * * * * But as to the boys 
with their sleds upon the road, itis quite different. 
It is not made unlawful by the statute to travel on 
the highway with such sleds, nor are the selectmen 
empowered to prohibit it. The selectmen are only em- 
powered to prohibit one mode of using such sieds 
upon the highway; that is coasting when and where 
public travel is endangered by it.” 
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It is insisted by the appellant that the rule in Mass- 
achusetts and other New England States upon this 
subject is more limited than it is eleewhere. The 
statutes of Massachusetts and other New England 
States provide that highways shall be kept in repair ut 
the expense of the town or city in which they they are 
situated, so as to be safe and convenient for travellers; 
and that any person who receives or suffers bodily in- 
jury through a defect or want of repairin the highway 
may recover the amount of damages thereby sustained, 
in an action against the city or town obliged to repair 
the same. 

It is held under this statute, that any thing in the 
condition of a highway which renders it unsafe or in- 
convenient for travel, is a defect or want of repair. 
It may bea hole in the highway, or it may consist of 
a stone or log, or other obstacle left on its surface, or 
a post standing within its limits, or a barrier stretched 
across it, though not touching it; or it may be trees or 
walls standing by or upon it and liable to fall and in- 
jure travellers; or it may be an awning projecting 
over it. For a failure to remove any obstruction from 
the highway, or to repair it and keep it in a condition 
to be reasonably safe for travel, the statute expressly 
makes the city or town in which the highway is 
located liable for injuries resulting from obstructions 
or want of repair of such highway. 

The law of Indiana and many other States gives to 
incorporated cities jurisdiction over the streets located 
within their limits, and the means necessary to keep 
them in repair and reasonably safe for travel. Hence 
the duty to keep the streets reasonably fit and safe for 
public use is implied, and also the liability for a failure 
to discharge this duty. It would seem therefore that 
the law of Indiana upon the subject is the same as that 
of Massachusetts. If in this State acity keeps the 
streets within its limits in areasonably safe and con- 
venient condition for public use, it has discharged its 
whole duty upon the subject; ifa city in Massachu- 
setts does less than this, it fails to discharge the duty 
imposed upon it by the statute of the State. If coast- 
ing upon a public street in a city in Indiana is to be 
regarded as an obstruction which the city is bound to 
prevent or suppress, it should be soregarded in Massa- 
chusetts. 

In speaking upon the general implied liabilities of 
cities, Dillon, J., says, § 789: ‘‘ The municipal corpo- 
ration is not an insurer against accidents upon the 
streets and sidewalks. Nor is every defect therein, 
though it may cause the injury sued for, actionable. It 
is sufficient if the streets are in a reasonably safe con- 
dition for travel in the ordinary modes by night as 
well as by day.’”’ This is the liability which under its 
statutes is held to exist in Massachusetts. 

In the case of Barber v. Roxbury, 11 Allen, 318, the 
court say: ‘* But we are not aware of any precedent 
for holding an illegal use of the highway by men, 
animals, vehicles, or any other object while movable 
and actually being moved by human willand direc- 
tion, and neither fixed to nor resting on, nor remain- 
ing in one position within the highway, to be a defect 
or want of repair for which thecity or town is 
liable.” 

It is obvious that in the case before us the injury 
did not result from any defect in the highway. It was 
produced by the act of those improperly and unlaw- 
fully using the highway, which was at the time, and 
but for the unlawful acts of those improperly using the 
street, in a reasonably safe and convenient condition 
for public travel. The complaint is not that the ap- 
pellant’s son was injured because of defects in the 
street rendering it unsafe and unfit for public use, but 
because persons, while engaged in improperly using 
the street, run their coasting sled against his son, 
thereby injuring him. If the appellee is liable for the 





injury thus produced, it would follow, logically,that it 
would be liable for an injury caused by a loafer in 
lounging upon its streets, occurring in the presence of 
its officers, if it were known that such persons were ac- 
customed to lounge and loaf upon its streets. To hold 
incorporated cities liable for such injuries, would 
be unjust and without, we think, the sanction of 
law. 

As was held in the case of Norristown v. Fitzpatrick, 
supra, the appellee could only arrest and stop the 
sport of coasting upon its street through its officers and 
police force, but as held in the same case, the appellee 
would not be responsible for the neglect or failure 
of its officers to stop those engaged in thus using its 
streets. 

In the case of Norristown v. Mayor, 67 Penn. St. 355, 
relied upon by the appellant, it was incidentally and 
by way of illustration, stated by the judge who tried 
the case, that persons lounging and loafing upon the 
street corners constituted a nuisance, but it was not 
held, nor was it intimated, that the city would be 
liable for the misdeeds of such loafers. 

In the case of Parker v. Mayor, etc., 89 Ga. 725, and 
the cases in this State referred to by the appellant, the 
objects rendering the use of the highway unsafe and 
dangerous were of a material nature, fixed, and not at 
the time being moved and controlled by human will and 
direction. They were such objects as would constitute 
a nuisance in Pennsylvania, Wisconsin, and Massa- 
chusetts, as well asin Georgia or Indiana. We think 
there was no error in sustaining the demurrer to the 
complaint. 

Per Curiam: It is ordered, upon the foregoing opin- 
ion, that the judgment below be affirmed at the cost of 
the appellant. 

Combs, J., dissented; Niblack, J., doubted. 


—_—_q——__—. 


ADMINISTRATION UPON ESTATE OF LIVING 
PERSON. 

PENNSYLVANIA SUPREME COURT, NOV. 20, 1882. 
DEVLIN Vv. COMMONWEALTH OF PENNSYLVANIA. 
The granting by a Probate Court of letters of administration 

upon the estate of a living person is a void act and the 
decree may be attacked collaterally. 
Nee by the Commonwealth for the use of Mary 
B. Devlin, against John F. Devlin, and another. 
Mary B. Delin became entitled to a distributive 
share of a fund arising from real estate partitioned 
under the laws of Penusylvania. John F. Devlin who 
took the real estate entered with the other defendant 
herein into a recognizance for the payment of the 
several distributive shares. Mary B. Devlin had at 
that time been absent from Pennsylvania more than 
seven years, and upon the presumption of her death 
letters of administration were issued by the proper 
court upon herestate. Defendant Devlin paid her 
share tothe administrator. This action was brought 
for the share mentioned, Mary B. Devlin not having 
been dead. 
The court below rendered judgment for plaintiff's 
and defendants took a writ of error. 
C.S. Fetterman, E. A. Montooth and S. A. Johnston, 
for plaintiff in error. 
C. A. O’Brien and Breil and Fitzpatrick, for defend- 
ant in error. 


Gorpon, J. 


Notwithstanding the long absence of 
Mary B. Devlin, the plaintiff below, from the Stute of 


Pennsylvania, and although it may be, as alleged in 
the statement of the plaintiffs in error, that she had 
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been unheard of for a period of fifteen years prior to 
the date of the issuing of letters of administration on 
her estate, yet the fact turns ont to be that at that 
time she was alive. It follows that those who under- 
took to act upon the presumption of her death must 
bear the consepuences of the failure of that presump- 
tion. Let it be that the fact of so long an absence 
would in many instances raise a legal presumption 
of her death, yet we presume no One will contend that 
this legal presumption might pot be successfully re- 
butted by proof that the person, whose death it was 
thus sought to establish, was in full life. Let us take, 
for example, a son under circumstances like those 
above stated, assuming the death of his father, and on 
that presumption as heir the selling the father’s land. 
Should the supposed decedent afterward appear the 
title of the son’s vendee would be utterly void. Yet 
in this hypothetical case the sale is supposed to be 
made on a legal presumption which so long as it con- 
tinues is perfectly good, and one on which the 
vendor might successfully defeud in an action for a 
breach of the warranty of title. 

But in this case put, the son’s title breaks down just 
where the defense to the plaintiff's claim in the case 
in hand breaks down, that is upon a failure of the 
presumption upon which the parties acted. Pre- 
sumptively the son had power to sell, in fact he had 
no such power; presumptively the register had power 
to issue letters of administration on the estate of 
Mary B. Devlin, but in fact he had no such power. 
We cannot therefore but approve of what was so well 
said by the learned judge of the court below, i. e., 
that the presumption interposed by the defendants to 
defeat the plaintiff's recovery was not even an import- 
aut element in the case; it was but evidence from 
which the register might assume the death of Mary 
B. Devlin, but it was no more conclusive than would 
have been the testimony of false witnesses to prove 
the same thing. 

It might indeed be true, that were we to concede to 
the register judicial powers of a general character, as 
was conceded to the surrogate of the State of New 
York, in the case of Roderigas v. East River Sav. 
Bank, 63 N. Y. 460, the decree in the case in hand 
might be regarded as conclusive until reversed. But 
we are not disposed to regard this case as authority. 
Its standing as such is not only very much weakened 
by the dissent of three of the seven judges who com- 
posed the court, but as was said by judge Redfield in 
his note to this case (15 Am. L. R., N.S. 212, the case 
is perhaps without precedent either in America or 
England. 

But whatever may be the surrogate’s jurisdiction 
under the statutes of New York, certain it is that 
under our act of March 15, 1832, the register’s powers are 
special and limited. By that act he has power to 
issue letters of administration on estates of dead per- 
sons only, and not on estates of the living. His de- 
crees are final and conclusive until reversed by a 
superior tribunal, when under the statute he has juris- 
diction, but if made without jurisdiction they are 
worthless and void, and may be impeached in any 
collateral proceeding. That this granting of letters 
upon the estate of a living person, though supposed to 
be dead, is not only avoidable but a void act, is a legal 
conclusion supported by abundant authority. In Mce- 
Pherson v. Cunliff, 11 8. & R. 422, Mr. Justice Duncan 
shows the distinction between those acts of the Or- 
phans’ Court which are voidable only, and those which 
are wholly void. He says that that which gives juris- 
diction to the Orphan’s Court is the death of the 
owner of the estate, and that if letters of administra- 
tion were taken on the effects of a living man, or of 
one who died testate, the administration would be 
void and there would be no administrator to act, no 





party before the court, consequently all the proceed- 
ings would be null, but that where an executor obtains 
payment on a void will, such payment cannot be im- 
peached, notwithstanding the probate was afterward 
declared to be invalid. The distinction between the 
case thus stated, he explains by saying, ‘‘the probate 
of the will of a living person is ipso facto void, because 
of the want of jurisdiction, but where the person is 
dead the Orphans’ Court has power over his estate, 
and one acting on the faith of its decree will be pro- 
tected.” 

This is pretty much a restatement of the case of 
Allen v. Dundas, 3 T. R. 129, in which Justices Ash- 
hurst and Buller hold precisely the same opinion. 

So the argument made use of by Chief Justice Mar- 
shall, in Griffith v. Frazier, 8 Cranch, 23, is of like 
import; he says: “‘Inthe common case of intestacy 
it is clear that letters of administration must be 
granted to some person by the ordinary; and though 
they should be granted to one not entitled by law, still 
the act is binding until annulled by thé competent 
authority; because he had power to grant letters of 
administration in the case. But suppose administra- 
tion be granted on the estate of a person not really 
dead. The act, all will admit, is totally void. Yet the 
ordinary must always inquire aud decide whether the 
person whose estate is to be committed to the care of 
others, be dead orin life. Yet the decision of the 
ordinary that the person on whose estate he acts is 
dead, if the fact be otherwise, does not invest the per- 
son he may appoint with the character or powers of an 
administrator. The case in truth is not one within 
his jurisdiction. It is not one in which he has a right 
to deliberate. It was not committed to him by law, 
and although one of the points occurs in all cases 
proper for his tribunal, yet that point cannot bring 
the subject within his jurisdiction.” 

At the risk of being considered tedious, I have thus 
quoted at some length from the opinion of the chief 
justice, for I regard it as settling, so far as persuasive 
authority can go, the case in hand. 

Furthermore in the case of Jochumsen v. Suffoll 
Savings Bank, 3 Allen, 87, we have a case directly in 
point. In that case it was held by the Supreme Court 
of Massachusetts that a depositor in a savings. bank 
might recover a deposit, though the amount had been 
previously paid to an administrator appointed under 
the erroneous presumption of the depositor’s death 
arising from his absence for more than seven years 
without being heard from. Dewey, J., who de- 
livered the opinion, fully sustains the judgment of the 
court by an able argument and the citation of numer- 
ous authorities. To my mind he very clearly proves 
that the decree of a probate judge, in granting letters 
under the circumstances stated, may be collaterally 
attacked and avoided for the want of jurisdiction. He 
remarks, inter alia, the position is that seven years’ 
absence from home without being heard from au- 
thorizes the probate judge to treat the case as though 
the party were dead. But he exposes the error con- 
tained in this proposition by calling attention to the 
fact that the circumstances alleged are but evidences 
of death, and thatthey may be rebutted by showing 
the fact to be otherwise; hence the presence of the 
supposed dead man leaves no ground on which to sup- 
port the jurisdiction. We think this is sound reason- 
ing and worthy of our adoption. Under a contrary 
doctrine a living man might be obliged to stand by and 
see the administration of his own estate, or he might 
be forced to cite his executor or administrator to ac- 
count, in order that he might be enabled to get posses- 
sion of the remains of his own property. 

Among several cases to which our attention has been 
directed by the counsel for the plaintiff in error, is 
that of Miller v. Beates, 3S. & R. 490, where on the 
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presumption of the death of John G. Schlosser, arising 
from an absence of many years without being heard 
from, a legatee over was permitted to recover without 
being required to give arefunding bond. Here how- 
ever there was no pretense in the way of evidence to 
rebut the presumption of the death of the first taker, 
hence nothing to impeach the decree of the register. 
More than this, the executor was fully protected by 
the judgment of a court having undoubted jurisdiction 
over the parties, and whose judgment could not be 
collaterally contested. There is therefore no kind of 
analogy between this case and the one in hand. 

Had John F. Devlin been compelled by a court of 
competent jurisdiction to have paid to the adminis- 
trator the money in controversy, his case would have 
been very different, but having voluntarily made pay- 
meut to one whose authority was at best but prima 
facie, he assumed all risks, and must now bear the 
consequences of the failure of that presumption. 

The judgment is affirmed. 


FELONIOUSLY RECEIVING GOODS STOLEN 
FROM SHIP IN FOREIGN PORT. 


ENGLISH CROWN CASES RESERVED, NOV. 25, 1882. 


Reena V. CARR (47 L. T. Rep., N. S. 450). 

jan and other bonds were put off board a British ship 
lying in the river, and moored to the shore at Rotterdam, 
for conveyance to England. The bonds were stolen, and 
the prisoners, British subjects, were found dealing with 
them in England, and were tried in an English criminal 
court, and found guilty of feloniously receiving the same, 
well knowing them to have been stolen. 

Heid, assuming the bonds to have been stolen by a foreigner, 
or other person not being one of the crew from the ship 
at Rotterdam, whilst so moored in the river, that the 
admiralty had jurisdiction over the offence, and that the 
prisoners were properly tried in the English criminal 
court. 

'NHE prisoners, Carr and Wilson, were tried at the 

Old Bailey in the Central Criminal Court for 

felony in respect to certain Egyptian bonds and 
Illinois railway bonds stolen from an _ English 
vessel lying in Dutch waters. At the time 
of the theft the vessel was in the river Maas at 
Rotterdam about twenty or thirty feet from the quay, 
and against a ‘“‘dolphin,’’ a structure of piles for the 
use oulyof theships of thecompany to which the vesse 
belonged, projecting from the quay for the pur- 
pose of keeping vessels off the quay. She was moored 
to the quay in the usual manner. The place where 
she was lying was in the open river, sixteen or eighteen 
miles from the sea. There is not any bridge across 
the river between that point and the sea. The tide 
ebbs and flows there, and for many miles further up 
the river. The place is never dry, and that vessel 
would not touch the ground there at low water. The 
indictment contained several counts, the fourth of 
which charged the prisoners with receiving the same 
securities within the jurisdiction of that court, well 
knowing them to have been stolen. 

A part of the stolen property was after the theft 
found in the possession of the prisoners in England. 
They were British subjects. 

The prisoners were found guilty in the fourth count. 
The court reserved the question whether it had juris- 
diction to try the prisoners for the offense for the 
opinion of this court. 

CoLERIDGE, C. J. This case has been argued at 
some length, and the question raised by it is no doubt 
of considerable importance. The facts are these: The 
bonds which the prisoners have been convicted of 





feloniously receiving were on board an English ship 
in the river Maas, off Rotterdam, in front of a * dol. 
phin,’’ and was moored by ropes to the land of Hol. 
land. The tideebbs and flows in the river, and at 
that place where she was lying in front of the 
“dolphin” there is always enough water to float ships 
of her class. There was no actual proof when or by 
whom the bonds were stolen. The case states, ‘‘ There 
was noevidence upon which the jury could have 
found that the theft occurred after the voyage began; 
the evidence rather pointed to its having occurred be. 
fore she sailed.””, Whether the bonds were carried off 
the ship on to the shore, and sent by some conveyance 
to the prisoners in England, or whether they were 
brought by the prisoners to England does not appear. 
The prisoners were acquitted of stealing the bonds and 
found guilty of receiving them with guilty knowledge 
that they had been stolen. It is obvious that the 
prisoners could not be convicted of feloniously receiy- 
ing the bonds unless they were stolen within the same 
jurisdiction where the receiving tovk place, and 
therefore it becomes material to inquire’ whether the 
jurisdiction of the*admiralty attached so that the 
prisoners cou!d be tried at the Old Bailey. It is ad- 
mitted that the exact point raised in this ,case has 
never arisen for decision in our courts before. There 
appear but two points for us to decide. 1. Was the 
ship within the jurisdiction of the Admiralty so as to 
make offenses committed upon it triable according to 
the English law? 2. If that point is answered in the 
affirmative, werethe prisoners according to the deci- 
sions liable to be tried in the English courts? First, as to 
the place. The place appears to me to come within the 
old definition of the admiralty jurisdiction. The ship 
was at the part of the river which is never dry, and 
where it would not touch the ground at low water, 
and the tide ebbs and flows in the river, and great 
ships do lie and hover there. That is sufficient to 
bring this ship within the admiralty jurisdiction. 
Without saying that the reports of the cases of Rex v. 
Jemot, 7 Car. & P. 664, and Regina v. Allen, 7 Moody 
Cr. Cas. 494, are as full as could be desired, it seems 
very difficult to draw any tangible distinction between 
them and the present cases. This case also falls 
within the decision of Reg. v. Anderson, L. R., 1 Cr. 
Cas. Res. 161, where the ship was half-way up the 
river Garonne in France, and at the time of the 
offense about 300 yards from the nearest shore, and 
this court held, the prisoner having been convicted of 
manslaughter, that the offense had been committed 
within the jurisdiction of the admiralty, and that the 
Central Criminal Court had jurisdiction to try the 
prisoner. Iam unable to distinguish this case from 
that, but ifany thing Reg. v. Anderson seems an a 
fortiori case. Then as to the second point, whether 
there is any thing in the personality of the prisoners 
which would make them not liable by the law of 
England. It is true that some of the judges in Reg. v 
Anderson, ubi sup., place reliauce upon the fact that 
the prisoners formed part of the crew of the vessel, 
but Bovill, C. J.,in his judgment points out that 
England has always insisted on her right to legislate 
for persons on board her vessels in foreign ports. 
None of the judges suggested that their judgments 
would have been in any way altered if the prisoners 
had not in those cases formed part of the crew. I 
think it makes no difference whether a person is 4 
British subject or not who comes on board a British 
ship where the British law reigns, and places himself 
under the protection which that flag confers; if he is 
entitled to the privileges and protection of the British 
ship he is liable to the disabilities which it creates for 
him. Iam unable therefore to make a distinction be- 
tween a passenger or stranger on board a ship and one 
of the crew, and it makes no difference in my mind 
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whether the person is on board voluntarily or involun- 
tarily ;if while on board he is entitled to the protection 
of its flag, he is also bound by the obligations imposed 
by the law governing thatship. Theutmost that can be 
said as regards the theft in this case is that the bonds 
may have been stolen by some one who came on board 
the ship casually; it may be a foreigner who took 
them off the vessel at Rotterdam. Suppose the thief 
had not been able to get off the ship and had been 
captured and brought here, could he have been tried 
here? In my opinion he could, for if while he was on 
board the ship he was entitled to the protection of the 
British flag, he was at the same time equally liable to 
the disabilities of the criminal law of this country. It 
appears to me that the evidence shows that the bonds 
were stolen within the jurisdiction of the English law, 
and [am of opinion that the prisoners therefore were 
triable at the Central Criminal Court for receiving 
them, well knowing them to have been stolen. I think 
that the conviction should be affirmed. 

Pottock, B. lam of opinion that the conviction 
should be affirmed. The prisoners were convicted of 
the offense of feloniously receiving stolen goods, and 
the question is were the prisoners within the jurisdic- 
tion of the Central Criminal Court for all purposes? 
The general rule of law is that a person on board an 
English ship is to be treated as within the dominion 
of the English Crown; and it is admitted that if the 
ship had been on the high seas, or had been moored in 
the middle of the river, this rule would have applied 
to the case. Then what distinction can there be be- 
cause the ship was tethered by ropes tothe shore? I 
think there is no distinction. She was a large ship 
carrying passengers and goods from Harwich to Rot- 
terdam, and was in a tidal river at Rotterdam at a 
spot where great ships go. She was there for the pur- 
pose of unloading, ond when unloaded would return 
to Harwich. I think therfore the conviction was 
right. 

Lopes, J. I think also that the conviction should 
be affirmed. As to the question of the thief not being 
one of the crew of the vessel, I do not think that that 
matters. The thief was on board an English ship at 
the time the bonds were stolen, and therefore came 
within the English law. 

STEPHEN, J. Since the time of Richard II the 
jurisdiction of the admiralty has been extended to 
waters where great ships go. There are many statutes 
which gave jurisdiction to particular courts in particu- 
lar cases. But the jurisdiction of the admiralty itself 
has never been defined in any other way than as laid 
down in the reported cases. The case of Rex v. 
Jemot, bears on the question of local jurisdiction, and 
decided that the admiralty had jurisdiction over a 
theft on board an English vessel in a Spanish port, and 
shows that the jurisdiction of the admiral was not 
confined to the waters outside creeks, ports, harbors, 
etc. Regina v. Allen, sup., is to the same effect. 
Reg. v. Anderson, sup. goes further and affects both 
the questions of place and person, the place being ina 
foreign river, and the person being an American sub- 
ject, who had committed manslaughter on board an 
English ship. No doubt the prisoner was one of the 
crew of that ship, but it seems to me that we cannot 
lay down the rule in narrower terms than that the 
jurisdiction of the admiralty extends to all tidal waters 
where great ships go, and to all persons on board of 
them whether foreigners or not. There is no reason 
which should induce us to lay down restrictions to 
the extent which has been contended by the prisoners’ 
counsel, that the admiralty jurisdiction extends only 
when the British flag is flying, and not when it is 
lowered. It seems to me that the protection of the 
British flag and the English jurisdiction are co-exten- 
sive, and that protection and obedience must co-exist. 





I think therefore that the thief in this case, if he had 
been captured, might have been tried at the Old 


Bailey. 
Conviction affirmed. 
WiLuiAMs, J. I concur. 


VALIDITY OF STATE STATUTE FORBIDDING 
INTERMARRIAGE OF RACES. 


SUPREME COURT OF THE UNITED STATES, 
JAN. 29, 1883. 


PAcE Vv. STATE OF ALABAMA. 

The statute of Alabama provides that ‘‘if any man and woman 
live together in adultery and fornication, each of them” 
shall be liable to a specified punishment. Another stat- 
ute provides a greater punishment to each one ‘‘if any 
white person and any negro intermarry or live in adultery 
or fornication with each other.” Held, that the latter 
statute does not discriminate against the negro, and is not 
invalid under the fourteenth amendment tothe Federal 
Constitution, 

N error to the Supreme Court of Alabama. Section 

4184 of the Code of Alabama provides that ‘if any 

many and woman live together in adultery or fornica- 
tion, each of them must, on the first conviction of the 
offense, be fined not less than one hundred dollars, 
and may also be imprisoned in the county jail or sen- 
tenced to hard labor for the county for not more than 
six months. On the second conviction for the offense 
with the same person, the offender must be fined not 
less than three hundred dollars, and may be im- 
prisoned in the county jail, or sentenced to hard labor 
for the county for not more than twelve months; and 
for a third or any subsequent conviction with the 
same person, must be imprisoned in the penitentiary 
or sentenced to hard labor for the county for two 
years.”’ 

Section 4189 of the same Code declares that “if any 
white person and any negro, or the descendant of any 
negro to the third generation, inclusive, though one 
ancestor of each generation was a white person, inter- 
marry or live in adultery or fornication with each 
other, each of them must on conviction be imprisoned 
in the penitentiary or sentenced to hard labor for the 
county for not less than two nor more than seven 
years.” 

In November, 1881, the plaintiff in error, Tony Pace, 
a negro man, and Mary J. Cox, a white woman, were 
indicted under section 4189, in a Circuit Court of Ala- 
bama, for living together in a state of adultery or for- 
nication, and were tried, convicted, and sentenced, 
each to two years imprisonment in the State peniten- 
tiary. Onappealto the Supreme Court of the State 
the judgment was affirmed, and he brought the case 
here on a writ of error, insisting that the act under 
which he was indicted and convicted is in conflict with 
the concluding clause of the first section of the four- 
teenth amendment of the Constitution, which declares 
that no State shall “deny to any person the equal pro- 
tection of the laws.” 

FIELD, J. The counsel of the plaintiff in error com- 
pares sections 4184 and 4189 of the Code of Alabama, 
and assuming that the latter relates to the same 
offense as the former, and prescribes a greater punish- 
ment for it, because one of the parties is a negro, or of 
negro descent, claims that a discrimination is made 
against the colored person in the punishment desig- 
nated, which conflicts with the clause of the four- 
teenth amendment prohibiting a State from denying 
to any persou within its jurisdiction the equal protec- 
tion of the laws. 

The counsel is undoubtedly correct in his view of 
the purpose of the clause of the amendment in ques- 
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tion, that it was to prevent hostile and discriminating 
State legislation against any person or class of persons. 
Equality of protection under the laws implies not only 
accessibility by each one, whatever his race, on the 
same terms with others tothe courts of the country 
for the security of his person and property, but that 
in the administration of criminal justice he shall not 
be subjected for the same offense to any greater or 
different punishment. Such was the view of Congress 
in the re-enactment of the Civil Rights Act, after the 
adoption of theamendment. That act, after provid- 
ing that all persons within the jurisdiction of the 
United States shall have the same right in every State 
and territory, to make and enforce contracts, to sue, 
be parties, give evidence, and to the full and equal 
benefit of all laws and proceedings for the security of 
person and property asis enjoyed by white citizens, 
declares that they shall be subject ‘to like punish- 
ment, pains, penalties, taxes, licenses, and exactions 
of every kind and none other, any law, statute, ordin- 
ance, regulation, or custom to the contrary notwith- 
standing.” (16 Stats., ch. 114, § 16.) 

The defect in the argument of counsel consists in his 
assumption that any discrimination is made by the 
laws of Alabama in the punishment provided for the 
offense for which the plaintiff in error was indicted 
when committed by a person of the African race and 
when committed by a white person. The two sections 
of the Code cited are entirely consistent. The one 
prescribes generally a punishment for an offense com- 
mitted between persons of different sexes; the other 
prescribes a punishment for an offense which can only 
be committed where the two sexes are of different 
races. There is in either section any discrimination 
against either race. Section 4184 equally includes the 
offense when the persons of the two sexes are both 
white and when they are both black. Section 4189 
applies the same punishment to both offenders, the 
white and the black. Indeed the offense against which 
this latter section is aimed cannot be committed with- 
out involving the persons of both races in the same 
punishment. Whatever discrimination is made in the 
punishment prescribed in the two sections is directed 
against the offense designated and not against the per- 
son of any particular color orrace. The punishment 
of each offending person, whether white or black, is 
the same. 

Judgment affirmed. 


UNITED STATES SUPREME COURT 
ABSTRACT. 

APPEAL — JURISDICTION DEPENDENT ON AMOUNT. 
—The cashier of a Natioual bank was under a law of 
Ohio called upon by a country auditor to appear and 
testify concerning the condition of the bank,in order to 
enable such auditor to perfect the county tax lists. 
Thereupon the bank filed a bill in equity in the Federal 
Circuit Court, to enjoin the auditor, alleging for cause 
that such a proceeding on his part would unlawfully 
expose its business affairs, lessen public confidence in 
itasa depository of moneys, diminish its deposits, 
and greatly impair the value of its franchises. The 
Circuit Court dismissed the bill. Held, that an appeal 
would not lie to this court. In Barry v. Mercein, 5 
How. 120, it was decided that to give this court juris- 
diction in cases dependent upon the amount in con- 
troversy, ‘‘the matter in dispute must be money or 
some right, the value of which in money can be calcu- 
lated and ascertained.’’ To the same effect are Pratt 
v. Fitzhugh, 1 Black. 273; De Krafft v. Barney, 2 id. 
714; Potts v. Chumasero, 92 U. S. 361. Appeal from 
U. 8. Cire. Ct., N. D. Ohio, dismissed. First National 





Bank of Youngstown v. Hughes. Opinion by Waite, 
Cc. J. 
[Decided Jan. 8, 1883]. 


CONSTITUTIOLAL LAW — TAXATION FOR PRIVATE 
PURPOSE INVALID — MUNICIPAL BONDS UNDER VoID 
LEGISLATIVE ACT — ESTOPPEL — RESCISSION OF CON- 
TRACT. — (1) There was no provision in the Constitu- 
tion of West Virginia in force in 1868, authorizing the 
levying of taxes to be used to aid private persons in 
conducting a private manufacturing business. Held, 
that an act of the legislature of that State passed dur- 
ing that year, authorizing the city of Parkersburg to 
issue its bonds for the purpose of lending the same to 
persons engaged in manufacturing, was invalid, and 
the bonds issued under it are void, as against the city. 
(2) As the consideration for bonds to the amount of 
$20,000, issued by the city to M., under said act he 
executed to J., as trustee, a deed conveying to J. cer- 
tain real estate and personal property, in trust to se- 
cure the payment by M. to the city of semi-annual 
interest on $20,000, and of annual installments on the 
principal, with a power of sale in case of default. The 
bonds were payable to M. or order. He indorsed them 
in blank and sold them to the plaintiffs, who bought 
them for value in good faith. M. paid to the city one 
installment of interest. The city made five payments 
of interest on the bonds. It took into its possession 
the property and refused to make further payments 
of interest. In a suit in equity brought by the holders 
of the bonds against the city, held, that the bonds 
were void because the necessary amount to pay the 
principal and interest of them was to be raised by 
taxation, and such taxation was not taxation for a 
public object, and the Constitution of the State did 
not authorize such taxation, and the Legislature had 
no power to pass said act; that the payment of 
interest on the bonds by the city did not, nor did the 
acts of its officers or agents in dealing with the prop- 
erty, operate by way of estoppel or ratification, to 
make the city liable on the bonds, there having been a 
total want of power to issue them originally (Loan 
Association vy. Topeka, 20 Wall. 655), but that M. hada 
right to reclaim the property and to call on the city to 
account for it in disaffirmance of the illegal contract, 
the transaction being merely maluwm_ prohibitum, 
and the city being the principal offender. Such right 
passed to the plaintiffs as an incident to the bonds. 
White v. Franklin Bank, 22 Pick. 81; Morville v. 
American Tract Society, 123 Mass. 129; Davis v. Old 
Colony R. Co., 181 id. 258. Decree of U.S. Cire. Ct., 
West Virginia, reversed. City of Purkersburg v. 
Brown. Opinion by Blatchford, J. 

[Decided Jan. 8, 1883.] 


EVIDENCE — INSTRUMENT ACKNOWLEDGED — PRE- 
SUMPTION—CONSIDERATION — PRACTICE — PARTITION 
— EQUITABLE DECREE — INNOCENT PURCHASER. — (1) 
When an instrument concerning real estate is ac- 
knowledged or proved so as to be admitted to record, 
and read in evidence,the burden of proof is on the par- 
ty denying its execution,and the fact that a person whose 
name is signed as a witness to its execution is alive 
and is not called to testify leaves a strong inference 
that its execution cannot be disproved. (2) Whena 
man who has married a woman and become the father 
of two children by her, makes to her an assignment of 
a mortgage, after she discovers that he had a wife liv- 
ing from whom he had no divorce, the assignment isa 
meritorious act and not impeachable for immorality 
of consideration. (3) The difference between a judg- 
ment and writ of partition at common law, and a par- 
tition by decree in chancery as it affects the title, 1s 
that the former operates by way of delivery of posses- 
sion and estoppel, while in the latter the transfer of title 
can be effected only by the execution of conveyances 
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between the parties, which may be decreed by the 
court and compelled by attachment. In some of the 
States of the Union the chancery courts have been 
authorized to make such conveyances by master com- 
missioners, or it has been enacted that the decree 
itself shall operate as such conveyance. But where in 
a partition in equity no such decree for conveyance 
has been made, and no such statute exists, the pro- 
ceeding is incomplete, and while it may be effectual 
as a division and allottment of the property, no title 
passes, and that remains as it wasbefore. See Whaley 
y. Dawson, 2Sch. & L. 866; Attorney General v. 
Hamilton, 1 Madd. 214; Cartwright v. Pultney, 2 Atk. 
380. Where such a decree undertook to declare the 
nature of the estate of each co-tenant, and does it 
erroneously and where deeds have been made three 
days after,inter partes,which do not follow this errone- 
ous decree, and where twelve years afterward a bill in 
chancery is brought to perfect the partition by com- 
pelling conveyances in accordance with the erroneous 
declaration of the orginal decree, it is open to the 
court on this new bill to inquire into the equities of 
the parties arising out of the surrounding circum- 
stances, and to refuse to decree conveyances in accord 
with the title as found by the former decree, when it 
is inequitable to do so. If such former decree was 
made by cousent of the party against whom the error 
was committed, and without any valuable considera- 
tion, and no one is interested but volunteers, or those 
who have purchased with full notice of the facts, no 
such decree for conveyance will be made, but the 
parties will be left to rely for their title on the con- 
veyances which were interchangeably made to each 
othér in accordance with the allotments to the parties. 
(4) No person can be an innocent purchaser for value 
under the first decree who bought while the suit to 
‘enforce it was pending, and who was attorney for the 
plaintiff in that suit throughout and whose purchase 
was from such plaintiff. Decree of U. S. Cire. Ct., N. 
D., Illinois, affirmed. Gay v. Parport. Opinion by 
Miller, J. 

[Decided Jan. 8, 1883.] 


— + 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

CONSTITUTIONAL LAW — STATE LICENSE TAX — EX- 
PRESS COMPANY.— A license or privilege tax imposed 
by a State on the business of an express company en- 
gaged solely in commerce between the States, where 
there is no intention by this means to obstruct or pro- 
hibit the business, is not unconstitutional. Railroad 
Co. v. Maryland, 21 Wall. 456; Osborn v. Mobile, 16 id. 
479; U. S. Cire. Ct., Sept. 9, 1882. Memphis & Little 
Rock Railroad Co. v. Nolan. Opinion by Hammond, 
D. J 


LIMITATION — INJUNCTION RESTRAINING COLLEC- 
TION OF DEBT.— A debtor who procures and keeps in 
force an injuction against the collection of a debt 
which he ought to pay, until it is barred at law by the 
statute of limitations, will not be allowed to avail him- 
self of the bar in a court of equity. Where under the 
State statute the purchaser at a tax sale can bring no 
suit for possession after the lapse of five years from 
the time of the sale, nor can the owner after that time 
question the validity of the sale, and such purchaser 
has been prevented from asserting his legal rights in a 
court of law by unfounded and protracted litigation 
until the statute has run against him, he is not rem- 
ediless in a court of equity. See Williamson v 
Flowers, 37 Miss. 579; Barrett v. Love, 48 Iowa, 108; 
U.S. Cire. Ct., Indiana, July, 1882. Union Mutual 


Life Insurance Co. of Maine v. Dice. Opinion by 
Gresham, D. J. 


MUNICIPAL BONDS—INVALID BONDS — RATIFICA- 
TION — INNOCENT PURCHASER.— Where a town had no 
power to issue bondsin aid of a railroad extension, 
there can be no protection of the holder of such bonds 
as an innocent purchaser, and no ratification of a 
power that never existed can aid him, although the 
bonds are regular on their face and recite that they 
are issued ‘‘under the provisions’ of an act 
of the legislature and specify the act, and 
although he took them otherwise bona fide. East 
Oakland y. Skinner, 94 U. S. 255; South Ottawa v.- 
Perkins, id. 260; McClare v. Oxford, id. 429; Ogden v- 
Daviess Co., 102 id. 634; Buchanan v. Litchfield, id. 
278; U.S. Circ. Ct., N. D. New York, Sept. 6, 1882. 
Thomas v.Town of Lansing. Opinion by Blatchford, J. 


—__——_—_____—. 


KANSAS SUPREME COURT ABSTRACT. 
JULY TERM, 1882.* 


CONSTITUTIONAL LAW — STATUTEINVALID IN PART 
AND VALID IN PART. — While it is undoubtedly true 
that a statute may be constitutional in one part and 
unconstitutional in another, yet this rule obtains only 
where the two parts are separate and independent; and 
where they are so related that the latter is a condition 
of, a compensation for, or aninducement to the for- 
mer, or where it is obvious that the legislature, having 
respect to opposing rights and interests, would not 
have enacted one but for the other, then the unconsti- 
tutionality of the latter avoids the entire statute. 
Warren v. Mayor of Boston, 2 Gray, 84; Slauson v. 
City of Racine, 13 Wis.; Meshmeier v. State, 11 Md. 
482; Lathrop v. Mills, 19 Cal. 529; Reed v. Omnibus 
R. Co. , 33 Cal. 212; Campau v. City of Detroit, 14 
Mich. 275; State v. Wheeler, 25 Con. 290; State v. 
Dousman, 28 Wis. 541. Central Branch Union Pacific 
Railroad Co. v. Atchison, Topeka & Santa Fe Railroad 
Co. Opinion by Brewer, J. 


LIBEL — DEFENSE — CHARGE OF LAWYER ABANDON” 
ING CLIENT. — It is not necessarily a defense to an 
action of libel, that every act charged in the alleged 
libellous article might be done without the violation 
of any law. It is enough if the acts charged are such 
as are calculated to render the party in the judgment 
of his fellows infamous, odious, or ridiculous. While 
a lawyer may sometimes be justified in abandoning the 
cause of his client in the midst of a litigation, yet to 
do so unnecessarily and wantonly, and under such 
circumstances as to cause large additional expense to 
the client, and especially when the litigation is 
brought on by following his advice, is unprofessional 
and dishonorable; and an article charging a lawyer 
with such conduct is prima facie libellous. See White 
v. Nichols, 3 How. 266; Curtis v. Mussey, 6 Gray, 261; 
Russell vy. Anthony, 21 Kan. 450. Hetherington v. 
Sterry. Opinion by Brewer, J. 


PRACTICE — PROPERTY IN CUSTODIA LEGIS.—Where 
property is held by an individual under a bond given 
in judicial proceedings for the re-delivery of the 
specific property, it is to be deemed in custodia legis 
the same as if it had continued in the possession of 
the officer. C., a merchant, sold and delivered a stock 
of goods to P. Thereafter A., a creditor of C., claim- 
ing that the sale was fraudulent, commenced an action 
against C.. issued an order of attachment and levied 
upon the stock of goods. PP. replevied from the 
sheriff, gave bond as required by law and took posses- 
sion of the stock. While this replevin action was 
pending, B., another creditor of C., commenced an 








* Appearing in 14 Federal Reporter. 





* Appearing in 28 Kansas Reports. 
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action against C. and P. jointly, alleging that P., as a 
condition of the purchase from C., promised in writ- 
ing to pay C.’s debt to B. He also issued an order of 
attachment and levied upon the same stock of goods 
asthe property of P. P. thereafter moved to dis- 
charge the property from this attachment, on the 
ground that the goods were in custodia legis, being 
held by virtue of said replevin bond. The district 
court sustained the motion, and discharged the goods. 
Held, no error. See Acker v. White, 25 Wend. 614; 
Selleck v. Phelps, 11 Wis. 380; Hogan v. Lucas, 10 Pet. 
400; Rhiner v. Phelps, 3 Gilm. 455; Roberts v. Dunn, 
71 Ill. 46. Also, Rives v. Wilbourne, 6 Ala. 848; Kane 
v. Pilcher, 7 B. Mon. 651; Tyler v. Safford, 24 Kans. 
580. Mc Kinney v. Purcell. Opinion by Brewer, J. 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 


CONTRACT — RESCISSION OF.—A party seeking to re- 
scind a contract must ordinarily restore or offer to re- 
store whatever he has received under it; and in case 
of the refusal of the wrong-doer to receive it, an offer 
to restore, properly made, is equivalent to actual 
restoration. Concord Bank v. Gregg, 14 N. H. 331; 
Sanborn v. Batchelder, 51 id. 426; Luey v. Bundy, 9 
id. 298, 303; Manahan v. Noyes, 52 id. 232, 237; Moody 
v. Drown, 58 id. 45. Noyes v. Patrick. Opinion by 
Clark, J. 


EXEMPTION — HOMESTEAD — MATERIALS TO REPAIR 
NOT EXEMPT.— Materials designed for rebuilding or 
repairing a homestead dwelling are not included in 
the class of chattels protected from attachment by 
statute, nor arethey in terms covered by the home~ 
stead act. If the lumber was exempt from attach- 
ment, if was because it had become a part of the 
homestead Things movable and personal in their 
nature, when fitted and applied to use asa part of the 
realty, and necessary to its beneficial enjoyment, may 
be regarded as incident to itand become an essential 
part of it. But it is by adaptation and use that chat- 
tels acquire this character. A mere unexecuted in- 
tention of future use is not sufficient to impart it. 
Burnside v. Twitchell, 43 N. H. 390; Wadleigh v. 
Janvrin, 41 id. 503, 512; Manchester Mills v. Rundlett, 
23 id. 271; Woodman v. Pease, 17 id. 282, 284. The 
‘character of the lumber was not changed by being 
placed on the homestead lot. There was nothing to 
designate it as exempt from attachment, or to dis- 
tinguish it from ordinary lumber suitable for build- 
ing purposes. It was not affixed to the soil. It was 
neither in form nor position as it was designed to be 
permanently used. It was intended, at some future 
time, to be madea part of the homestead dwelling, 
but until it became such it was not within the pro- 
tection of the homestead law. Chattels are not ex- 
empt from attachment and levy under the provisions 
of the homestead law unless they have become a part 
of the homestead. The case Krueger v. Pierce, 37 
Wis. 269, dissented from. Carkin v. Babbitt. Opinion 
by Clark, J. 


FRAUD — FRAUDULENT SALE OF CHATTEL.— The 
title of a vendee of a chattel, in a sale void as to cred- 
itors of the vendor for want of a change of possession, 
is invalid against a subsequent mortgage of the chat- 
tel by the vendor to one having no notice of the sale. 
A mortgagee is a creditor of the mortgagor, and to the 
extent of his claim a purchaser, and as such is en- 
titled to the same protection from secret equities and 
trusts, of which he had no notice,as any other bona 
fide purchaser. Plaisted v. Holmes. Opinion by 
Clark, J. 


*To appear in 58 New Hampshire Reports. 








NEGLIGENCE— INJURY TO PLAINTIFF'S CHILD— 
DAMAGES.— In case for loss of service and expenses 
incurred in caring for and nursing plaintiff's child, 
injured by defendant’s horse, plaintiff may recover for 
his own time spent in taking care of the child. Time 
spent by plaintiff stands on the same ground as money 
paid by him for medical attendance or nursing. Con- 
nelly. Putnam. Opinion by Stanley, J. 


TAXATION — ASSESSMENT OF LAND TO ONE NOT 
OWNER — REMEDY .— The fact that atax on land is 
assessed to one who does not own it, affords no suf- 
ficient reason why the tax should be abated on the 
owner's appeal, it not being shown that the tax is ex 
cessive. Justice requires that he should pay his share 
of the public taxes. He will therefore be left to his 
choice, to pay the tax, or take his chances of losing 
his title or having a cloud thrown over it by a sale for 
non-payment. State Railroad Tax Cases, 92 U. S. 575; 
Du Page County v. Jenks, 65 Ill. 275; Ottawa Glass 
Co. v. McCaleb, 81 id. 556; Albany & Boston Mining 
Co. v. Auditor-general, 37 Mich. 391; Cedar Rapids, 
etc., R. Co. v. Carroll Co., 41 Iowa, 153; Morrison y, 
Hershire, 32 id. 271; Parmley v. Railroad Co.,3 Dill. 
25; Harrison v. Haas, 25 Ind. 281; Twombly v. Kim- 
brough, 24 Ark. 459; Adams v. Castle, 30 Conn. 404; 
Lawrence v. Killam, 11 Kans. 499. Carpenter v. Town 
of Dalton. Opinion by Smith, J. 


———_-—_—_——_ 


NEBRASKA SUPREME COURT ABSTRACT. 


ADVERSE POSSESSION — ESTOPPEL — ERRONEOUS 
BOUNDARY LINE AGREED UPON BY ADJOINING 
OWNERS. — In 1864 the owner of a north half section 
of land sold and conveyed to T. the north-east 
quarter section, and to H. the north-west quarter 
section of such half section. H. and T. went into 
possession and caused a division line to be run equi- 
distant between the east and west lines of the half 
section, fixed monuments and occupied up to the line, 
building division fences thereon. Held, that after 
P ble pc ion of the parties more than ten years 
(the time for adverse possession then to be established), 
the line thus established would not be disturbed al- 
though it was not in accordance with the true quarter 
section line, and did not divide the half section into 
equal parts. Whether owners of adjoinining lands 
having agreed upon a dividing line between them and 
built fences upon the line agreed upon are estopped 
from changing the line if afterward it is found not to 
conform to the true line, is a question upon which the 
courts are somewhat at variance. Thus in Laverty v. 
Moore, 32 Barb. 347, where two adjoining owners of 
land covered with water which they were about to 
fill agreed upon a line between them, and one of them 
thereupon filled his part to the line agreed upon, it 
was held that the other was estopped to deny that the 
line agreed upon was the true one. And in Burdick 
v. Heivley, 23 Iowa, 515, where the parties by mistake 
had occupied up to a dividing fence on each side for 
the period of limitation, the bar of the statute was 
held to be complete. Inthe case of Yetzer v. Tho- 
mun, 17 Ohio St. 130, it was neld that where one of 
two proprietors, respectively, of adjoining lands holds 
actual, continuous, notorious and exclusive possession 
up to acertain line, though »ot originally the true one 
for the full period of 21 years, the statute of limita- 
tions applies in his favor and against the adjoining 
proprietor, although such mistake may have grown 
out of the mutual mistake of the parties as to the true 
line between them. In McAfferty v. Conover, 7 Ohio 
St. 99, it was held that where adjoining proprietors 
under a mutual mistake occupy up to and acquiesce in 
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a line other than the true one for a period less than 
the limitation fixed by statute, neither party as a 
general rule is estopped to assert title to the true line. 
The rule seems to be that if parties by mistake agree 
upon a line between them, believing it to be the true 
one, and afterward the true line is found, the parties 
will not be estopped to claim to the true line unless 
the action is barred by the statute or some equitable 
ground of estoppel exists. In other wordsif aline not 
the true one is agreed upon under a mistake of fact, 
the parties will not be precluded from making the 
proper correction and establishing the true line. 
Where however the line is ambiguous and uncertain, 
if the parties agree upon a line and mutually enter 
upon the occupancy of their lands in conformity 
thereto, and make improvements thereon, they willbe 
estopped from disputing the line thus agreed upon. 
Joyce v. Williams, 26 Mich. 332; Smith v. Hamilton, 
20 id. 488; Kip v. Norton, 12 Wend. 127; Houston v. 
Sneed, 15 Tex. 307; Davis v. Townsend, 10 Barb. 333; 
Knowles v. Toothaker, 58 Me. 174. Trussell v. Lewis. 
Opinion by Maxwell, J. 

[Decided Dec. 7, 1882.] 

CIVIL DAMAGE LAW — EVIDENCE OF SALE.—In a 
prosecution under the civil damage act the sale of 
intoxicating liquor may be proved by circumstantial 
evidence. People v. Hulbert, 4 Denio, 133; State v. 
O’Connor, 48 Me. 594; State v. Hynes, 66 id. 114. Thus 
suppose it is shown that a place is a licensed saloon 
and that persons go in there sober and. come out under 
the influence of liquor. These facts raise a presump- 
tion that such persons obtained intoxicating liquor in 
the saloon. Com. v. Stone, 97 Mass. 548; Com. v. 
Kennedy, id. 224. The business of a saloon keeper is 
to sell intoxicating liquors by the glass. If therefore 
the proof shows that he has sold or furnished liquorat 
his place of business the presumption would seem to 
be that such liquor was such as his business required 
him to keep and furnish to his customers —- intoxicat- 
ing liquors. The fact of intoxicating liquor being 
furnished by a saloon keeper may be proved like any 
other fact. McDougall v. Giacomina. Opinion by 
Maxwell, J. 

(Decided Dec. 7, 1882). 


PAYMENT — BURDEN OF PROOF. — Where payment 
is pleaded, the burden of proof is on the party assert- 
ing said fact. 2 Greenl. Ev., §516; Abb. Tr. Ev. 446; 
Knapp v. Runnals, 37 Wis. 136; Fullerton v. Bank, 1 
Pet. 604. In the case of North Pennsylvania R. Co. 
v. Adams, 54 Penn. St. 96, it is said: ‘‘ But payment, 
tender and readiness to pay are all affirmative pleas, 
casting the burden of proof upon the defendant.’’ See, 
also, Gernon v. McCann, 23 La. Ann. 84. Magenau v. 
Bell. Opinion by the court. 

(Decided Jan. 18, 1883]. 


—————_.—___———_ 


INSURANCE LAW. 

FIRE POLICY — ESTOPPEL— KNOWLEDGE OF ACTS OF 
INSURED — KNOWLEDGE OF AGENT — WAIVER.— (1) 
Knowledge by the president of an insurance company, 
who has exercised the power of making and renewing 
contracts of insurance, that the insured was making 
additions to the insured buildings with a verbal per- 
mission to do so, estops the company from defending 
an action brought upon the _ policy upon 
the ground that by reason of such addi- 
tions, there had been an increase of risk. (2) 
Knowledge by the company of the existence of a sub- 
sequent insurance, followed by any words or acts on 
the part of the company by which the insured is in- 
duced or permitted to believe that the contract of in- 
surance is still subsistingand the property of the in- 





sured is still protected, is a waiver of the condition or 
an estoppel against an assertion that a forfeiture of 
the policy has occurred because of a failure of the in- 
sured to comply with the condition to give notice of 
such subsequent insurance and have it indorsed upon 
the policy or acknowledged in writing. (3) Where the 
knowledge of an agent is to be imputed to the company, 
it should be the knowledge of an agent authorized to 
bind the company by his actsin regard tothe trans- 
action concerning which the knowledge is to operate 
asawaiver. (4) Where the case of the plaintiff rests 
upon analleged waiver of a condition requiring the 
indorsement in writing of subsequent insurances by 
knowledge of an agent of the company, followed by 
acts of the company, and it appears that the evidence 
in regard to the extent of the agent’s authority is 
meagre and unsatisfactory, and the evidence as to 
whether any information of such insurances was 
given to such agent was contradictory, a direction that 
a verdict be rendered for the plaintiff is erroneous. 
Authorities referred to: Franklin Ins. Co. v. Martin, 
11 Vroom, 568; Carson v. Jersey City Ins. Co., 14 id. 
300; Fire Ins. Co. v. Building Assoc., 14 id. 652; 
Schenck v. Mercer County Ins. Co., 4 Zabr. 447. New 
Jersey Sup. Ct., June Term, 1882. Martin v. Jersey 
City Insurance Co. Opinion by Reed, J. (15 Vroom, 
273.) 


FIRE POLICY — MUTUAL COMPANY — DEPOSIT NOTE 
— NOTICE — PAYMENT OF DUES.— When a party takes 
out a policy in a mutual insurance company, and the 
contract is complete, he at once becomes a member, 
and is bound by the rules and provisions of the charter 
and by-laws of the company, and he is presumed to 
have knowledge of them all. Mitchell v. Lycoming 
Ins Co., 51 Penn. St. 402; Simeral v. Dubuque Ins. Co. 
18 Iowa, 319; Coles v. Iowa State Ins. Co., id. 425; 
Walsh v. tna Life Ins. Co., 30 id. 133. While the 
charter and by-laws are explicit in requiring payment 
of the interest on the deposit note, at or before a fixed 
and definite time, the contract of insurance has re- 
ference to the time thus expressly designated, and the 
member is bound to take notice of it at his peril. 
Although there may be a habit or usage of the com- 
pany to give notice to the members, of the amount of 
the annual interest, and the time of payment; yetif 
no obligation to give such notice is created by the 
charter or by-laws of the company, there is nothing in 
such habit or usage that could impose such a duty 
upon the company, with the consequence of making 
the notice a condition precedent to the right of the 
company to receive the interest on the premium note, 
according to the contract of insurance. The company 
is under no obligation to give such notice, and assumes 
no responsibility in giving it. The duty of the assured 
to pay at the day is the same, whether notice be given 
or not. Thompson v. Knickerbocker Ins. Co., 104 U- 
S. 252. The case Insurance Co. v. Eggleston, 96 id. 
572, distinguished. And evenif a dividend of profits 
were declared in favor of the policy holder, unless ex- 
pressly made applicable to the payment of the annual 
interest on his premium note, the insurance company 
would neither be bound nor justified, in the absence 
of the assent or request of the insured, in so applying 
the dividend. Wheeler v. Connecticut Ins. Co., 82.N. 
Y. 548. Maryland Ct. of Appeals, July 11, 1882. Mu- 
tual Fire Insurance Co. of Cecil County v. Miller Lodge 
of Odd Fellows. Opinion by Alvey, J. (58 Md. 463.) 


MARINE POLICY —IMPLIED WARRANTY OF SEA- 
WORTHINESS — MISREPRESENTATION — ESTOPPEL.— (1) 
On a voyage policy of insurance whereby the under- 
writers assumed to insure the freight list of a vessel 
“lost or not lost’ for a voyage at sea, the condition 
of a vessel in respect to her seaworthiness, at the time 
of the commencement of the risk, is a material part of 
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the contract, and a misrepresentation in this respect 
will render the policy void. There isan implied war- 
ranty of aseaworthiness at the time of the inception 
of the risk in case of a marine insurance, and where a 
vessel encountered no extraordinary peril, and no gale 
or storm which would have imperiled a stanch, strong 
vessel, and she rolled heavily upon the waves produced 
merely by trade winds, and leaked badly, her unsea- 
worthiness at the commencement of the voyage will 
be presumed, and unless rebutted by evidence the con- 
tract of insurance is void. Cort v. Washington Ins. 
Co., 2 Wash. C. C. 375; McLanahan v. Insurance Co.‘ 
1 Pet. 170. A positive representation as toa material 
fact is as essentially a part of the contractas a war- 
ranty, and must be substantially true, or if untrue it 
will operate as a release of the obligor thereunder. 
Hazard v. Insurance Co., 8 Pet. 578; Sawyer v. Insur- 
ance Co., 6 Gray, 221; Curry v. Insurance Co., 10 Pick. 
535; Wilber v. Insurance Co., 10 Cush. 446; Kimball v. 
Insurance Co., 9 Allen, 540; Campbell v. Insurance Co., 
98 Mass. 381. (2) Where the loss had occurred before 
respondent became aware of the fact of unseaworthi- 
ness at the time of the inception of the risk, or of the 
misrepresentation as tu the rating of the vessel, the 
fact of their not returning or offering to return the 
premiums paid until the hearing of the case will not 
estop respondent to deny the validity of the policy. 
U. S. Dist. Ct., N. D. Illinois, Nov. 5, 1882. Higgie v. 
American Lloyds. Opinion by Blodgett, D. J. (14 
Fed. Rep. 143.) 


NEW BOOKS AND NEW EDITIONS. 
Sou.e’s LAWYER'S REFERENCE MANUAL. 

The Lawyer's Reference Manual of Law Books and Citations. 
By Charles C. Soule. Boston; Soule and Bugbee, 18983. 
Pp. x. 497. 

The author in his preface says that this is designed 
as ‘‘a convenient desk-book to give thorough but con- 
densed information about reports and text books, 
together with a practical index to abbreviations.’’ The 
plan of the work embraces a list of American reports, 
digests and statutes, with brief notes in regard to 
editions and peculiarities; lists of the English, Irish, 
Scotch and British Colonial reports, with notes; an 
index of authors and titles of works, including law 
journals; an index of subjects of these works; an 
index of abbreviations. The volume is the result of 
the labor of many years by one of the most competent 
of our compilers. It is doubtless as accurate as such a 
work can possibly be, and in point of arrangement 
and typography seems to us the most admirable as yet 
published. We find the notes peculiarly interesting 
and instructive. Our only doubt about the work is 
whether the enormous amount of labor of which it is 
the outgrowth will ever be appreciated or compensated. 
It certainly deserves generous recognition. 


PuHILuLIPs’ MECHANICS’ LIENS. 

A Treatise on the Law of Mechanics’ Liens on Real and 
Personal Property. By Samuel L. Phillips. Second edi- 
tion, enlarged. Boston, Little, Brown and Company; 
1883. Pp. xxxii. 847. 

A careful examination of the first edition of this 
work led us to speak highly of it. (See X ALB. Law 
JourN. 111.) Since that time there has been a vast 
amount of legislation and litigation on the subject, 
which not only warranted but demanded this new edi- 
tion, which is a fifth larger than the former. The 
present publication seems to us very complete, com- 
pact, and neatly arranged, and indispensable to those 
who have to deal with this every-day subject. 





COURT OF APPEALS VDEVCISIONS. 

HE following decisions were handed down. 

day, March 13, 1883: 

Judgment affirmed with costs — People ex rel. West- 
chester Fire Insuranee Company v. Davenport; People 
ex rel. Twenty-third Street Railroad Company v. Com- 
missioners of Taxes, etc.; Scolt v. Stebbins.—— Judg- 
ment reversed, new trial granted, costs to abide the 
event — The Prospect Park and Coney Island Railroad 
Company v. Williamson ; Toles v. Adee.— Order af- 
firmed with costs— Catlin v. Ricketts; People ex rel, 
American Fire Insurance Company v. Commissioners 
of Taxes, etc.; McNamara y. Canada Steamship Com- 
pany ; In re Schnitzler v. Andrews ; People ex rel. Arch- 
ambault v. Supervisors of Ulster county; Dold v. Hag- 
gerty.— Appeal dismissed, with costs — Pomeroy vy, 
Ricketts; Bernheimer v. Ricketts; The Mayor, 
ete., of New York v. Tenth National Bank.— 
Motions for re-argument denied—Hall v. The People; 
Boland v. The People; Bork v. The People-——Motions 
to put cause on preferred calendar denied, with $10 
costs — Curo v. Metropolitan Elevated Railroad Com- 
pany.— Motion to advance cause granted, withont 
costs — Julliard v. Chaffee.——Motion to put cause on 
preferred calendar on a day certain. Granted — Peo- 
ple v. Albany Insurance Company; People v. Home 
Insurance Company; People v. Fire Association of 
Philadelphia. —— Motion to put cause on preferred cal- 
endar. Granted without costs—The Mayor, etc., of New 
York v. Davenport.——Motion for appellant to file a 
new undertaking. Granted and appeal dismissed, un- 
less appellant file bond within ten days — Clute v. 
Emmerich. —— Motion to dismiss appeal. Granted 
with costs — Woolsey v. Long Island City ; Woolsey v. 
Morris.—Motion to make order of General Term 
amending order, the order of this court. Granted, 
without costs — Fishkill Savings Institute v. Bostwick. 
—Motion to put case on preferred calendar. Denied, 
without costs — Talbot v. Adams. 


Tues- 


NOTES. 


The Supreme Court of Alabama, composed of three 
judges, without the aid of stenographers—- the chief 
justice only having a secretary — have decided over 
eight hundred cases during the past two years, 1881 
and 1882, nearily five hundred of which were decided 
in 1882, writing opinions in all except a dozen or less. 
These figures are official, being taken from the clerk’s 
docket. The court have commenced the present year 
completely up with their work. Is there any other 
court in America that has excelled this?— Alabama 
Law Journal.—— The West Publishing Co., of St. 
Paul, Minn., are issuing the ‘*Supreme Court Re- 
porter, being a supplement to the Federal Reporter, 
and containing all the current decisions of the Supreme 
Court of the United States. Robert Desty, editor.” 
It is issued in monthly parts, making two volumes 
yearly at $5ayear. It is well printed and well edited, 
and forms an appropriate completion of the great 
work of the Federal Reporter.——The London Law 
Times suggests that something should be done to the 
swing seats which constantly catch the gowns of the 
barristers in the court of the Lord Chief Justice of 
England. We would suggest to our learned cotem- 
porary, instead of doing any thing to the seats, that the 
barristers remove their gowns and put on their coats 
like men.— Chicago Legal News. Probably the En- 
glish lawyers would reply, in the words of Sheridan’s 
famous jest, ‘‘ pudor vetat.” 
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CURRENT TOPICS. 


HE Senate of this State hesitate to pass the 
amended excise law as sent to it from the 
Assembly. Without discussing it as a moral or 
economic problem, the legal question involved 
should make its rejection an assured fact. The 
present bill provides that all sworn officers of the 
law during week days shall be powerless to arrest 
any person violating the law in open sight of such 
officer, but on the contrary such arrest can only be 
made on warrants sworn out before some magis- 
trate. Nothing in this respect can be more absurd 
than the distinction between Sunday and the week 
days. If an arrest can be made on the jirst day of 
the week, why, in the name of common sense, can- 
not a similar arrest be made on the second day of the 
week? But this legislation is all wrong in princi- 
ple, for it overturns the very foundations of crimi- 
nal law existing from time immemorial. Any person 
may make an arrest, subject to an action for false 
imprisonment, and every officer of the law is bound 
to arrest where a crime or misdemeanor is com- 
mitted in his presence. The practical result of such 
legislation would be to give immunity to transgres- 
sors of the excise law. The police have ‘‘ beats” 
which they cannot leave. The criminal magistrates 
are very few compared with those ‘ beats.” So 
that complaints for violation of the excise law 
would virtually cease, and free rum have unlimited 
sway as a legal result. 


In reply to the question of the Alabama Law 
Journal in our last number, as to the work of the 
Supreme Court of that State in comparison with 
other courts, we may say that we are informed that 
the Supreme Court of this State, in the Fourth Ju- 
dicial Department, in the two years, 1878-9, de- 
cided 909 cases, and wrote opinions in at least five- 
sixths of them, and in 1880-1 the same court decided 
916 cases, and wrote opinions in at least three- 
fourths of them. The court was composed of three 
judges — neither of them had a secretary — and 
only one of them had a stenographer, and he fora 
few weeks only, in 1881. By the census of 1880 
the population of the department exceeded that of 
the State of Alabama by more than 200,000. 


The French Minister of Justice, Dufaure, by an 
order of 27th of March, 1876, established in Paris a 
“Committee on Foreign Legislation,” which has 
been at work since that time. Its object was two- 
fold: ‘‘It should first. establish a library, which is 
to contain the laws, legislative reports, and most 
important works on jurisprudence of all countries; 
besides, it should cause to be translated and pub- 
lished, by direction of the minister, the most im- 
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portant foreign laws.” The recent report of the com- 
mittee to the minister, published in the ‘‘ Journal 
Officiel,”” shows that the hbrary contains about 
14,000 volumes at the present time, embracing nu- 
merous works on international law, comparative 
jurisprudence, and the history of law in the different 
countries. A regular system of exchanges has been 
established with foreign governments. Collections of 
the laws of the several German States, the princi- 
pal English Colonies, Mexico, and the States of the 
North-American Union have been obtained. To 
the latter have been added the reports of the several 
States. The laws of the South American countries 
Brazil, Chili, Peru, the Argentine Republic, will be 
obtained shortly. Of translations, the German Com- 
mercial Code has been published. The German Code 
of Criminal Procedure will soon follow. The Rus- 
sian Procedure Act, the Dutch Criminal Code, and a 
collection of charters and constitutions of the 
American States are in press. Among works in 
preparation is a translation of the Criminal Code 
and the Code of Criminal Procedure of the State of 
New York (1882). Allthis is done by the French 
government to serve the comparative study of juris- 
prudence, and to enable its courts to inform them- 
selves as to the law of foreign countries in cases 
where such inquiry may become necessary. 


It is said that the attempts to produce the Passion 
Play in the city of New York have been abandoned. 
The mayor has refused to sanction the exhibition, and 
the theatrical people are not quite prepared to pro- 
duce it and run the risk of the consequences. It may 
seem at first blush rather illiberal to prohibit an ex- 
hibition which cannot be pronounced immoral, and 
which was originally, and is yet in some countries, 
regarded as a religious observance. But there can be 
no doubt that the exhibition would be abhorrent to 
a vast majority of christian people, and even to 
very many who, if not avowedly religious, are lov- 
ers of decency and order. The mayor is right in 
refusing his sanction. The exhibition would be at- 
tended by the worst class of the community — the 
same class who daily shock the ears of decent peo- 
ple on the streets by cursing in the name of the be- 
ing in whom they do not believe, and whom they 
profess to despise. It would be reported with hor- 
rible illustrations in the ‘‘ Police Gazette.” Even 
in Germany, where the exhibition has been so long 
kept up, and where it is in some measure redeemed 
by the religious associations and traditions attend- 
ing it, it has been a shocking thing to see, as for- 
eigners have sometimes seen, the actors of the parts 
of our Savior and Judas, drinking beer together at 
a public garden. It would hardly be thought de- 
cent to produce on the stage a representation of the 
assassination and death of Lincoln or of Garfield, 
or to represent the execution of John Brown. How 
much less should the tragedy of the Redeemer be 
made so common and so inevitably grotesque! The 
mayor of some other city has recently refused to li- 
cense the acting of a play representing the life, ex- 
ploits and death of Jesse James, and this we think 
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is also right and decent, although we admit the 
prohibition is much more questionable than that of 
the Passion Play. 


An apparently important bill is introduced in our 
State Senate by Mr. Nelson, proposing that a 
majority vote of all the voters of the State shall be 
necessary to enact a constitutional amendment. 
Theoretically there seems to be no objection to the 
bill, but practically it may not be of much avail. 
There have probably been very few — perhaps not 
any — constitutional changes which have received 
the vote of a majority of all the voters of the State, 
and yet there has probably not been one which is to 
be regretted. The bill now proposed would simply 
compel voters to declare themselves, and possibly 
this is right when a change of fundamental law is 
to be effected. We see no force in the argument of 
its, opponents that this measure may and probably 
will be adopted, if adopted at all, by less than a 
majority of the voters of the State. In short we 


regard the measure as of fanciful and specious, 
rather than of substantial and vital importance. 


The objections to the Davis bill for the relief of 
the Federal Supreme Court are thus pointedly stated 
’ in the minority report of the judiciary committee of 
the house of representatives: ‘‘ Probably the most 
serious objection to this proposed innovation in our 
judicial systen is the disorganizing effect which it 
must have upon the unity and homogeneity of our 
people. It has been found necessary to carry on a great 
war to maintain that unity, and yet it isnow deliber- 
ately proposed to disintegrate the Union ina more 
insidious and more dangerous manner by removing 
that greatest of all our bonds of union, the Supreme 
Court, from the actions and the affections of the 
people and converting it into a creature of the great 
corporations, and by the establishment of nine other 
Supreme Courts tointercept and waylay the ordinary 
suitor and cut him off from the tribunal to which 
the founders of the Constitution have taught him to 
look for justice and the authoritative exposition of 
the law under which he lives, and with reference to 
which he is expected to ordain his actions. Nine 
different courts of appeal, with power of final 
adjudication, and no connecting link between them, 
must necessarily give rise to inconsistent decisions; 
and the same Federal law will be differently expoun 
ded in different parts of the country. At atime when 
the public demand is for uniformity in the law and 
homogeneity in judicial decision, for unity of senti- 
ment and equal rights and equal justice to all, the in- 
terjection into our Federal law of a measure which 
can scarcely fail to contravene these desired results, 
would seem to be most undesirable.” Upon the 
geographical question the report says: ‘‘ The peo- 
ple, as such, do not resort to appellate tribunals; 
and this bill will not bring the administration of 
justice home to them. What greater advantage or 
convenience is it to the citizen of Minnesota or 
Nebraska to have to go to St. Louis instead of 
Washington for his law? Is it more convenient or 





better for the people of Georgia or of Texas to have 
questions of law adjudicated for them at New Or. 
leans than at the Federal capital, by a second- 
rate tribunal, than by the Supreme Court of the 
United States.” And upon the sectional influence 
of the scheme it says: ‘‘The scheme of the friends 
of the pending measure is to organize nine groups 
of States, that are to maintain quasi Supreme Courts 
for their own inspection and interests, having their 
own system of jurisprudence. This is as dangerous as 
it is a radical departure from the scheme of the 
founders of the government. Only once in the his- 
tory of this country —over eighty years ago — was 
it ever proposed that inferior courts,under the Con- 
stitution, should have jurisdiction beyond the limits 
of the States.” 


The Pacific Coast Law Journal publishes an essay 
by Mr. F. P. Deemig, on ‘‘ The judiciary as a depart- 
ment of Government,” from which we extract the 
following statistics as to the manner of election, the 
tenure of office, etc., of the judges in this country: 
‘‘Of all the States formed since 1790, Louisiana, 
Florida and Mississippi, in Constitutions ratified 
since the war of the rebellion, alone give to the 
Governor and the Senate the power to appoint the 
Supreme Judges. Of the original thirteen States, 
seven —- New Hampshire, Vermont, Massachusetts, 
Rhode Island, Connecticut, South Carolina and 
Virginia — still concede a similar prerogative to 
their Executive and Legislature. Therefore, except 
in ten States — five New England and five Southern 
—the judges are directly chosen by the people. 
That any of the States, at this day, should vest the 
selection of its judges in the co-ordinate branches 
of Government, is explainable by reason of the con- 
servatism of the New England States, many of which 
retain their original Constitutions with but slight 
amendments, and of the natural preference of the 
Southern States, in their Constitutions adopted since 
the war, to confide this’ important function to the 
Legislature than to the body of voters largely com- 
posed of emancipated slaves. In Virginia, by the 
Constitution of 1850, Mississippi, Constitution 1852, 
and Louisiana, Constitution 1832, the office of judge 
had been declared elective. * * * The tenure 
of the judge’s office during good behavior is being 
abandoned. In two of the new States only has this 
life-tenure been introduced —in Maine in the Con- 
stitution of 1820, and in Florida in that of 1868; and 
in but three of the original Constitutions has it been 
retained — Delaware, Massachusetts and New Hamp- 
shire. In Maine and New Hampshire these life- 
tenures cease on the incumbents reaching seventy 
years of age. The biennial legislative appointment 
in Vermont, and the similar annual selection of 
judges in Rhode Island, have operated almost in 
giving life-tenures, but the power to determine the 
office is retained to be used if needed. While, as it 
is perceived, there isa prevailing dislike to commis- 
sion the judges for life, yet there is no harmony in 
the tenure of office prescribed, it varying from one 
year in Rhode Island to fourteen years in New York. 
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In other particulars — the fixity of salary, singleness 
of office, and liability to impeachment — newly- 
adopted Constitutions follow their early models. 
Thirteen of the States now give the power to the 
Legislature, on a two-thirds vote of all its members, 
to remove a judge: Kansas, Constitution 1859; 
Louisiana, 1868; Ohio, 1851; Oregon, 1857; Tennes- 
see, 1870; West Virginia, 1872; Wisconsin, 1848; 
California, 1879; Virginia, 1870; South Carolina, 
1868; Massachusetts, 1780; North Carolina, 1876; 
while Maryland, 1867, North Carolina and South 
Carolina give a like prerogative to the Legislature 
where a judge is incapacitated by reason of mental 
or physical infirmity or continued sickness.” 


NOTES OF CASES. 


N Watson v. Watson, to appear in 49th Michigan 
Reports, it was held that inasmuch as it had been 
enacted that in an action for seduction it is not 
necessary to allege or prove loss of service; and that 
if the female seduced be a minor the action may be 
brought by her father, mother or guardian, and if of 
full age, by her father or any other relative author- 
ized by her to bring the same; and that nothing in 
these provisions shall prevent any person entitled to 
her services from maintaining an action for the loss 
thereof,the female herself may maintain an action 
of damages for her own seduction. The court 
observed: “These several provisions point unmis- 
takably and clearly to the conclusion that the design 
and intention was to give the person seduced the 
right to recover damages for the injury she had sus- 
tained and thus do away with the unjust rule that 
prevailed at common law. The female if of full age 
may authorize her father or any other relative to 
bring the action, and in such a case their authority 
must be alleged and proven, and although on the 
trial it should clearly and conclusively appear 
that there was no loss of service, and if a distant 
relative were plaintiff there could be no injury to 
parental fzelings, and but little shame or mortifica- 
tion, yet the action would be maintained and the 
right to recover substantial damages be clear. Ina 
case so brought there would be no damages for loss 
of service, but for the suffering, the shame, the 
mortification and the expense, which not the nomi- 
nal plaintiff, but the person seduced had suffered, 
that would form the basis of the recovery. If the 
parent or any other person had a claim for damages 
for loss of service, he might maintain an action 
therefor nothwithstanding the recovery -by the 
person seduced in the name of her relative. It has 
been well argued by counsel in the brief submitted, 
that unless the person seduced may, under this 
legislation, bring the action in her own name, cases 
may arise where no action can be brought or main- 
tained. If the person is of full age, and the father 
is not living, and her relatives are dead, or beyond 
reach, or refuse to bring the action, she would have 
noremedy. The action which she authorizes to be 
brought under this legislation must be for her use 





and benefit, as it could not have been the intention 
of the Legislature to give a distant relative, whose 
only right to maintain an action would be the 
authority conferred by the person seduced, substan- 
tial damages where no real injury was sustained. 
Where the law empowers a person to confer upon 
another authority to commence and maintain an 
action for an injury which the latter has not sus- 
tained, such action will be for the use and benefit of 
the person really injured, as the one entitled thereto. 
The cause of action in such a case, orthe claim 
which the injured person may have, is not assigned 
to the person who brings the action; the statute does 
not require this; it only requires that authority be 
conferred upon the person to briag the action and 
in no other respect is the relation of the parties 
changed. The question however at once arises, if 
such is the construction to be given this legisiation, 
why did not the Legislature in clear and unmistak- 
able terms give the person seduced, if of full age, the 
right to bring the action in her own name? The 
answer to this may, we think, be found in the con- 
dition of the law at that date, as the law stood at 
the time this statute was passed and up to 1861 the 
plaintiff in an action was not ordinarily a competent 
witness, and it may well have been supposed that tu 
have given her the right to bring the action in her 
own name would have defeated the very object in 
view.” See, ante, 142. 


In Karrow v. Continental Ins. Co., Wisconsin 
Supreme Court, Feb. 20, 1883, 15 N. W. Rep. it 
was held that where there is nothingin the policy to 
the contrary, a fire insurance company is not relieved 
from liability because the property was burned by 
the assured while in a state of insanity. The court 
said: ‘‘ The learned counsel contends, that while an 
insane person cannot be guilty of a,crime, nor liable 
for a tort wherein the intent is a necessary ingredient, 
yet that a lunatic has always been held liable for 
other torts resulting indamage. In support of this, 
counsel cite several cases, and argues from them that 
if a lunatic burns the buildings of A., he is liable to 
A. for the amount of the actual damages sustained ; 
and that since this is so, it must follow that a lunatic 
cannot burn his own buildings upon which he has 
previously obtained an insurance, and then turn 
around and recover of the insurer the damages he 
has sustained by reason of his own act. The argu- 
ment is plausible, and deserves very careful con- 
sideration, especially in the absence of any direct 
authority upon the question involved.” The court 
then show that the liability for civil torts ‘‘is 
solely upon the ground that where a loss must 
fall upon one of two persons equally innocent, it 
must be borne by the one who caused it.” They then 
proceed: “This brings us to the question, whether 
he can recover if he happens to set fire to the build- 
ing without any intent or degign to injure any one. 
In the absence of fraud or design, there can be no 
question but that a fire insurance company is not 
relieved from liability on its policy by reason of loss 
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by fire through the negligence of the assured or his 
servants. Dobson v. Sotheby, Moody & M. 90; Busk 
v. Royal Exchange. 2 Barn. & Ald. 73; Walker v. 
Maitland, 5 id. 171; Shaw v. Robberds, 6 Adol. & E. 
75; Catlin v. The Springfield, 1 Sumn. 434; Colum- 
bian v. Lawrence, 10 Pet. 507; Waters v. Merchants’, 
11 id. 218; St. Louis v. Glasgow, 8 Mo. 713; Nelson 
v. Suffolk, 8 Cush. 477; Gates v. Madison, 5 N. Y. 
469; Matthews v. Howard, 11 id. 14; Huckins v. 
People’s,11 Foster, 247; Johnson v. Berkshire, 4 Allen, 
888; Mickey v. Ins. Co., 35 lowa, 174; 8. C., 14 Am. 
Rep. 494; Cumberland v. Douglass, 58 Penn, St. 423; 
National v. Webster, 83 Ill. 470; Gove v. Farmer's Ins. 
Co., 48 N. H. 41; 8. C., 2 Am. Rep. 168. * * * Since 
burning through the negligence of an insured 
who is sane does not relieve the company from 
liability, fora much stronger reason the same act by 
one who is incapable of care would not. The 
act of burning the property of another necessarily 
destroys the property burned, and injures the owner 
to the extent of its value. But the act of burning one’s 
own property does not necessarily injure an insur- 
ance company. Whether it does or not depends upon 
whether the company has, for the time being, as- 
sumed the risk of such burning. It is because the 
company, for a consideration paid, has, for the time 
being, assumed the risk of burning,and hence relieved 
the owner from such risk, that the liability contin- 
ues, even where the burning is by the assured’s own 
negligence, or that of his agents or servants. Such 
policy covers all risks from loss by fire not excepted 
therefrom, nor affected by the intent, design, or 
procurement of the assured. Such being the risk 
which the defendant here by its contract expressly 
assumed, it cannot be relieved therefrom merely be- 
cause the assured burned the property, if it is made 
to appear that at the time of such burning the as- 
sured was incapable of forming a design or intention 
to injure. In Gove v. Farmer’s, supra, the wife of 
the assured, while insane and alone in the house, 
burned his buildings, and it was there held that 
‘the defendants will be liable for the loss, unless 
they can show actual design or such a degree of 
negligence and carelessness on the part of the hus 

band as will evince a corrupt design or a fraudulent 
purpose on his part.’ Of course, such act of burning 
by such insane wife was not, under the authorities 
cited, a criminal act, but at most a tort committed 
without any design or intent to injure, and py one 
incapable of controlling her reasoning powers, and 
hence incapable of planning or designing such act 
in advance, or comprehending its consequences, 
especially to the insurance company. Such burning 
by such insane wife, being a mere tort of the char- 
acter indicated, was therefore imputable to the hus- 
band, for it is well settled that the husband 
is liable for the torts of his wife. Such being 
the law, it is evident that had such insane wife 
burned the house of a neighbor instead of the house 
of her husband the husband would,on the principle 
of the authorities cited, have been liable for the tort ; 
but having burned her husband’s house, and such 
risk of burning having, for value received, been ex- 





pressly assured by the insurance company for the 
very purpose of relieving the assured therefrom, it 
would seem that the case was rightly decided, 
Whether the criminal act of intentional burning by 
a sane wife, without the knowledge, privity, or con- 
sent of the husband, would relieve the company from 
liability to him, need not be here considered. In 
the recent case of the Midland Ins. Co. v. Smith, 6 
Q. B. Div. 561; S. C., 29 Eng. (Moak) 710, the 
company sought to cancel the policy held by the 
husband forsuch act of criminal burning by the 
wife, but a demurrer to the bill was sustained. It 
was there observed that ‘the loss of damage caused 
by the wrongful act of the wife either is or is not a 
loss which the company have agreed to indemnify 
the husband against. Now, if it is such a loss, an 
attempt by the company to enforce against the hus- 
band a return, indemnity, or reimbursement, is at 
variance with the very substance of their undertak- 
ing to indemnify him. If on the other hand, the 
loss, by reason of its having arisen from the act of 
the wife, is not within the risks and losses covered 
by the policy, then this action is as wholly miscon- 
ceived, unnecessary, and unfounded as if the loss 
had been caused by any other risk not covered by 
the policy.’ The court continued, and gave opinion 
upon the ‘real and substantial contention on the part 
of the insurance company,’ although conceding that 
it did not and could not arise in the case, as follows: 
‘I have no hesitation in saying that it appears tome 
to be upon principle perfectly clear and free from 
doubt that such a loss would be covered by an ordi- 
nary policy against loss caused by fire. Undersuch 
a policy the company would be liable for every loss 
caused by fire, unless the fire itself was caused and 
procured by the willful act of the assured himself, 
or some one acting with his privity and consent. In 
order to escape from responsibility for such a loss 
as the present, the company ought to introduceyinto 
their policy an express exception.’ The substance 
of the decisions seem to be that a fire policy covers 
all risks of loss or damage by fire, save only such as 
are excepted by the terms of the policy and such as 
are caused by the voluntary act, assent, procure- 
ment, or design of the assured himself. In this 
respect the law of fire insurance seems to be in 
harmony with the law of life insurance.” As to 
negligence of the insured, see also Enterprise Ins. 
Oo. v. Parisot, 35 Ohio St. 35; 8. C., 35 Am. Rep. 
589. 


COMMON WORDS AND PHRASES. 


RIBUTARY. —In Harbottle v. Terry, 10 Q. B. 
Div. 131, it was held that reservoirs formed by 
damming the Whittle Burn, for supplying a neigh- 
boring town, the overflow passing back into the Burn 
and thence into the river Tyne, are not ‘‘ tributaries” 
of the Tyne, within the Fishery act. Field, J., said 
a tributary ‘‘must be something in the nature of & 
stream. For an instance, I should have very great 
difficulty in saying that an artesian well was & 
tributary of a stream from which the water came and 
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to which it returned. * It is impossible to 
say that the Legislature meant to include in the word 
‘tributaries’ all water which has once been ina 
stream and finds it way back again.” Stephen, J., 
said: ‘‘I think that a person speaking fn ordinury 
Janguage would not say that a pond, formed by 
obtaining a flow of water from a stream — the water 
being afterward returned to the stream — was a 
tributary of the stream. In ordinary language a 
‘tributary’ is a stream running into another stream.” 

ADDITIONAL INSURANCE — This term in an insur- 
ance policy means other insurance, and covers pre- 
vious as well as subsequent insurance. Behrens v. 
Germania Ins. Co., 58 Iowa, 26. 

OrDINARY STaGE oF WaTER—This means the 
ordinary height at high water. Decorah Woolen Mill 
Oo. v. Greer, 58 Towa, 86. The court said: ‘It is 
used to indicate the stage of water that ordinarily 
occurs in the spring, or, other seasons of the year, 
when the stream stands at the highest water-mark. 
It does not mean that stage of water which continues 
for the longest period of time in ordinary seasons, 
But the usual rises which are expected, according to 
the course of nature, in ordinary seasons, produce 
ordinary stages of water. Freshets and floods, which 
are unusual, and occur after great storms, cannot be 
said to cause an ‘ordinary stage of water,’ and 
should not be considered in determining the height 
ofthe dam, while the periodical, or other rises of 
the stream, must constitute the basis of such determi- 
nation.” 

Acatnst Consent. — It was said by Lord Hard- 


wicke in Reynish v. Martin, 3 Atk. 334, that there 
was a material distinction between a condition that 
the legatee should not marry without consent, and 
a condition that she shall not marry against consent. 
The soundness of this distinction was questioned in 
Hogan v. Curtin, 88 N. Y. 162, where the court 
said: ‘‘The precise distinction which Lord Hard- 


wicke had in mind is not pointed out. It could 
hardly be claimed that a condition not to marry 
against consent could be broken only where there 
was an affirmative prohibition of the marriage be- 
fore it took place. Such a construction would permit 
aclandestine or secret marriage to be contracted, 
without involving a forfeiture of the legacy.” 

Devicr.—In an ordinance prohibiting saloon- 
keepers from permitting at, in, or about the doors, 
windows, openings, or in the interior of their 
saloons, ‘‘ any blind, screen, painted or frosted glass, 
shade, curtain or other device,” the words ‘‘ other 
device” do not embrace a board partition between 
different rooms of a building, such partition extend- 
ing from floor to ceiling, fastened in the usual 
manner, and intended by the owner, when he placed 
it in the building, as a permanent accession to the 
realty. Shultz v. Incorporated Village of Cambridge, 
Ohio Supreme Court, March, 1883. 

IntaND Waters. — ‘‘James River is an inland 
water in any sense which can be given to the term 
‘inland.’ It lies within the body of counties in 
Virginia. For miles below Richmond and below the 
obstruction mentioned a person can see from one of 





its banks what is done on the other. Rivers across 
which one can thus see are inland waters. it matters 
not that the tide may ebb and flow for niles above 
their mouth; that fact does not make them any part 
of the sea or bay into which they may flow, though 
they may be arms of both.” JU. S. v. Steam Vessels, 
U. S. Supreme Court, Jan. 1883. 

ENDANGER. —- Under a statute making it a felony 
by the explosion of gun powder, etc., to endanger 
the life of any person, it was held that the offense 
was complete if there was exposure to risk or chance 
of injury, and there need be noactual injury. Reg. 
v. McGratt, 14 Cox C. C., 598; S. C., 31 Eng. Rep. 
(Moak) 725. 

InHABITED DwE.uine Hovss. — A building used 
in part by a club and in part for an auctioneer’s 
office, occupied during the day but no person sleep- 
ing init at night, is not an ‘‘inhabited dwelling 
house.” Riley v. Read, 4 Ex. Div. 100; 8. C., 31 
Eng. Rep. (Moak) 392. 

NAvVIGATED.— Six barges fastened together in 
pairs, and towed by a steam tug, four men being in 
charge, but none on either of the last two, are 
“navigated.” Hlmore v. Hunter, 3 C. P. Div. 116; 
8. C., 30 Eng. Rep. (Moak) 58. 

Person. —A corporation is not a ‘‘ person” 
within a statute making a penalty recoverable ‘‘ by 
the person or persons who shall sue for the same.” 
Guardians of H. Leonards v. Franklin, 3 C. P. Div. 
377; S. C., 30 Eng. (Moak) 237. 

Seaman. —In a recent case in the Southwark 
county court, England, it was held that a fireman 
on a steamship is not a ‘‘seaman,” within the Em- 
ployers’ Liability Act. The court said: ‘In Web- 
ster’s Dictionary, the following definition is given of 
the word ‘seaman’: 1, ‘A sailor, a mariner, a man 
whose occupation is to assist in the management of 
ships at sea.’ 2. By way of distinction ‘a skilful 
mariner, one well versed in the art of navigating 
ships at sea, in which sense it is applied both to 
officers and to common seamen.’ Now, I take it to 
be clear that any person employed or engaged in any 
capacity on board any ship who does not fall within 
the first of the above definitions (upon the true 
significance of which much light is thrown by the 
second) is not a ‘seaman,’ and that a person who is 
not employed and occupied in the management of 
the sails, the steering of the vessel, or otherwise 
directly assisting in the management and navigation 
of the ship, with skilled knowledge relating to the 
same, is not a ‘ seaman.’” 

NeceEssariEs. —In Miller v. Young, Cambridge 
county court, England, last month, it was held that 
half a dozen sherry, half a dozen port, one bottle of 
brandy, and one of maraschino, are not ‘‘neces- 
saries” for an infant undergraduate at Cambridge 
University, son of a rector of small means and many 
infants. The court said: ‘‘There was evidence for 
the defendant, viz., that of his father, that defend- 
ant was his eldest son, one of ten children, and that 
he (the father) was the rector of a living yielding 
him nominally £1,100 a year, but really, owing to 
the bad times, little more than half of this, and that 
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he had no income from any other source, and I 
understood that defendant had no property or in- 
come of his own, certainly it was not proved, as 
suggested, that he had. The father also proved that 
he and his family — on the ground, as I understood, 
of economy —— did not use wine, spirits, or beer, but 
that defendant could, on his (the father’s) credit, 
have had from the college butler such wine as might 
be considered necessary by the college authorities — 
particularly fora wine party if given by leave. I 
was decidedly of opinion at the hearing that the 
maraschino and brandy were not necessary. The 
contrary was not contended as to the maraschino, 
but as to the brandy it was contended that this was 
a necessary thing for a young man to have at hand. 
I thought, and think, that in the absence of ill- 
health, which was not proved or suggested, keeping 
brandy in a young man’s rooms was not only not a 
necessary, but was a pernicious habit. I had more 
hesitation as to the wine, as the quantity was moder- 
ate, especially before the father’s evidence as to the 
supply of any necessary wine from the college was 
given, but further consideration, and a reference to 
the authorities, have satisfied me that as to the wine 
also I ought to decide in favour of defendant. Some 
principles are clear, viz. (1), that the burden of proof 
of a thing being necessary for an infant is on the 
party supplying it and suing for the price ; (2) that 
the question isto be judged with reference to the 
‘state, degree, and station in life’ of the infant; 
things being necessary for an infant in one station 
which would not be in another; and (3), that the 
actual circumstances in which the infant is situate 
are material, not plaintiff's knowledge of them; and 
(4), that plaintiff is not bound to inquire as to those 
circumstances, but that if he omits to do so, it is at 
his peril. I have then to consider whether a lad of 
nineteen, the son of, and wholly dependent on, a 
gentleman of small means and large family, is under 
the necessity when he goes to college of having wine, 
either for his ordinary drinking, which he had not 
at home, or for entertaining his friends; in other 
words, whether I am prepared to hold that any 
tradesman supplying wine to a Cambridge under- 
graduate, an infant, on credit, in moderate quantities, 
can recover the price of it; for if Iso hold in this 
case, I must do so in every action for wine. If so, 
one of these consequences must follow: —viz., 
either a father, a gentleman of moderate means and 
large family, who cannot put wine on his table at 
home, must in prudence forbear from sending his son 
to the University, which therefore would be closed 
to the sons of poor gentlemen, or he must send his 
son there to indulge in an unwonted luxury, and to 
give entertainments which he cannot properly afford. 
Neither of these consequences, however, will follow 
if itis the case, as I think it is, that a young man 
may creditably and honorably say: ‘I cannot afford 
to drink or to give wine,’ and may act accordingly. 
I think that by taking this straightforward course, 
a young man will not deprive himself of the society 
which is most suitable for him and best worth his 
cultivating. I was pressed with the consequences of 





my decision, particularly to the retail trade of Cam. 
bridge. I cannot take this consideration into ac- 
count, and if I could, Iam not struck with the mis. 
chief which would ensue if credit for wine and such 
luxuries were not given to young men under age, I 
say luxuries, because I think that as a general rule 
and in the absence of special considerations of 
health wine is a luxury, not a necessity to a young 
man in college. The worst consequence of my 
decision would be that infant undergraduates would 
have to pay cash for their wine, which they should 
be able to do if they can properly afford it. My 
decision would, I think, have been the same now if 
it had not been the fact that the defendant could 
get wine in college if those to whom his father had 
given charge of him thought it fit he should have 
it; but this fact materially strengthens the case 
against the plaintiff, noting that the plaintiff, as he 
deposed, did not know the fact.” The court relied on 
Brooker v. Scott, 11M. & W. 67; Wharton v. Mae- 
Kenzie, 5 Q. B. 606. See Browne’s Humorous Phases 
of the Law, art. Necessaries. In the case last cited 
a bill for dinners, fruit, etc, to an undergraduate 
son of aclergyman of £2,000 a year, but to whom 
commons were supplied in hall, was disallowed. It 
seems that clergymen’s infants are more prone than 
lay infants to treat their college mates, or at least 
that their fathers are more apt to resist payment. 
His honor’s advice in the principal case to wine- 
bibbing youth is sound, and we are glad to observe 
that he was not influenced by the pressure of ‘the 
retail trade of Cambridge.” If the ‘‘retail trade of 
Cambridge ” cannot make aliving without poisoning 
and inebriating the college lads, we can see no 
reason for their living at all, and the sooner they 
starve to death the better. 

AccomPLice. — As the excise law makes only the 
person selling, and not the purchaser, guilty of a 
crime, the purchaser is not an ‘‘ accomplice,” re- 
quiring corroboration. People v. Smith, 28 Hun, 
“ An accomplice is a person involved either directly 
or indirectly in the commission of the crime. To 
render him such, he must in some manner aid, or 
assist, or participate in the criminal act, and by that 
connection he becomes equally involved in guilt with 
the other party by reason of the criminal transaction. 
This witness incurred no such relation to the offense 
committed, and therefore was not an accomplice 
within the meaning of this section of the Code.” 
The like is held of detectives, joining criminal organi- 
zations for the purpose of exposing and punishing 
them, although they may have encouraged and 
counse’ed the crime. Campbell v. Commonwealth, 
84 Penn. St. 187; State v. McKean, 36 Iowa, 343; 
8. C., 14 Am. Rep. 530. 

Like Cuaracter. — A hack driver isnot of “like 
character ” to “ merchants, auctioneers, brokers, ven- 
dors of lottery tickets, and keepers of taverns, 
theatres, and other exhibitions of which an admis- 
sion fee is charged.” City of Jackson v. Newman, 
59 Miss. 385. 

PAYABLE ON TimE.—A note payable ‘‘on de- 
mand after date” is not ‘‘ payable on time.” Hitch- 
ings v. Edmands, 132 Mass, 338. 
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ICY SIDEWALKS. 

T this season of the year, when pedestrians are in 
constant danger of losing their equilibrium, it often 
becomes interesting as well as comforting to know that 
acity in some cases is liable for an injury received from 
a fall on an icy sidewalk. Whenever it is held there is no 
common law obligation upon a corporation to keep its 
sidewalks in repair, it can of course only be held respon- 
sible under a statutory provision. Whether an accumu- 
lation of ice or snow upon a sidewalk constitutes a 
defect, for which a city will be liable to one injured 
thereby, is not well settled. In Hall v. Lowell, 10 
Cush. 260, the action was to recover damages fur an 
injury caused by a fall onan icy sidewalk. The ice 
was from two to four inches thick, and was formed by 
a leakage of water froma pipe which conducted the 
water from the roof. In the night time it froze, and 
the plaintiff in walking thereon fell and was injured. 
Yhe court held the city liable for all reasonable 
breaches to keep its sidewalks in asafeand convenient 
condition. But in Stanton v. Springfield, 12 Allen, 
566, there was no special cause for the formation 
of ice as in Hall v. Lowell, and the court held the 
city not liable under a statute requiring the corpora- 
tion to keep its sidewalks safe and convenient “ at all 
seasons of the year.” Two cases involving a similar 
doctrine and decided in the same manner, Hutchins v. 
Boston, and Johnson v. Lowell, are published in full 
by the reporter, in a note to Hall v. Lowell. In Shea 
v. Lowell, 8 Allen, 36, the defendant was held liable, 
and proof that the ice in the vicinity of the place 
where the plaintiff fell could easily have been removed 
with a shovel, was beld competent and proof of the 
city’s neglect. In Street v. Holyoke, 105 Mass. 82, the 
ice was cleared from the sidewalk with the exception 
of a ridge in the center, which was partially covered 
by falling snow. In that case the town was held 
liable notwithstanding the falling suow rendered the 
ice incapable of being seen. It was also ruled that the 
fact of the plaintiff's crossing the sidewalk made no 
material difference as to the right to recovery for the 
injury. In Gilbert v. Roxbury, 100 Mass. 185, the ice 
was caused by a heavy rain falling and freezing. On 
this the plaintiff slipped and fell, and in an action for 
the injury the city was held not liable. Landolt v. 
Norwich, 37 Conn. 615, was a case where extraordinary 
care had been taken to prevent the water overflowing 
the sidewalk. On this particular morning it had over- 
flown and frozen and the plaintiff who was walking 
thereon slipped and was hurt. The city was held not 
chargeable with neglect in respect to the particular 
piece of ice in question. In the Supreme Court of the 
United States, Providence v. Clapp, 17 How. 161, the 
city of Providence was held liable for an injury caused 
by a hard-trodden ridge of snow and ice in the middle 
of the sidewalk, over which the plaintiff fell in the 
night-time, breaking his thigh-bone. The Rhode 
Island statute under which the decision was rendered 
is substantially similar to one in Massachusetts. The 
case of Cook v. Milwaukee, 27 Wis. 191, was caused by 
the pumping of water on the sidewalk by a fire 
engine. The water froze and a person walking upon 
the sidewalk slipped and was injured. In the absence 
of proof that the engine was not being used for lawful 
purpose, the city was held not liable. Probably if the 
corporation allowed a sidewalk to be constructed in 
such a manner that water would remain standing upon 
it, and be dangerous when frozen, the city would be 
liable. But in such cases it is for the jury to deter- 
mine whether the city was guilty of negligence in fail- 
ing to repair such a defect. Whart. Neg., § 980. In 
Blakeley v. Troy, 18 Hun, 167, it was held the mere 
neglect of the city to remove ice that had formed 
during the previous night, before one o’clock, p. m., 





of the following day, was not such negligence as 
would make the city liable in damages for a fall occa- 
sioned thereby. See also, Darling v. New York, id. 340. 
In the case of Dooley v. Meriden, the ice had not been 
cleared from the walk for a week previous to the acci- 
dent and there was nothing to show that itcould not 
reasonably have been done in that time. There was 
no way by which the plaintiff could avoid crossing the 
ice in question. Held, the plaintiff could recover. In 
Battersby v. New York, 7 Daly, 16, there had been an 
unusual amount of snow during the winter in which 
the accident occurred. It also appeared that the city 
employed men almost every other day to clear the 
snow and ice. In an action to recover for an injury, 
held, this state of facts showed a case in which the 
city was not liable. The case of Morse v. Boston, 109 
Mass. 446, was one in which water flowed from a hill 
by the side of the highway and froze on the sidewalk, 
on which the plaintiff fell and was injured. Held, the 
city was not amenable under the statute for a defect. 
Gray, J., in Pinkham v. Topsfield, 104 Mass. 83, says: 
“the fact that a highway of no unusual slope or con- 
struction, is slippery by reason of a smooth coating 
of ice, from whatever canse arising, does not consti- 
tute a defect or want of repair for which a city or 
town is liable under the highway act,”’ citing Hutchins 
v. Boston, 12 Allen, 571, (note,); Nason v. Boston, 14 
id. 507; Stone v. Hubbardston, 100 Mass. 49; Gilbert v. 
Roxbury, id. 185; Billings v. Worcester, 102 id. 829. 
But see Stanton v. Springfield, 12 Allen, 566. 

While cities or towns may properly be held liable 
for defects in sidewalks, consisting of loose boards or 
holes, the case of accumulations of ice or snow is far 
different. The former is something whichthe city may 
with reasonable diligence remedy; while the latter is 
caused by the elements. To require a corporation 
to keep its walks cleared of ice would be at some 
seasons of the year almost impossible-to perform. 

In McLaughlin v. Corry, 77 Penn. 109, the accident was 
caused by the plaintiff falling over a ridge of snow and 
ice which it was claimed had been negligently left by 
the city. A verdict was found for the defendant, and 
on appeal a new trial was ordered. The court say: 
‘**A municipality cannot prevent the general slipperi- 
ness of its streets, caused by the snow and ice during 
the winter, but it can prevent such accumulations 
thereof in the shape of ridges and hills, as render their 
passage dangerous.’’ 

It has been questioned whether the doctrine of the 
contributory negligence of the plaintiff could be set up 
as a defense in cases in this sort. In Durkin v. Troy, 
61 Barb. 437, it was expressly ruled that a failure by the 
pedestrian, who had seen the ice, to avoid it was such 
negligence on his part as would defeat his recovery. 
Probably cases of this nature would be placed upon the 
same footing,in regard to contributory negligence, with 
those of other defects. However the negligence of the 
plaintiff is a question of fact forthe jury. But as in 
Morey v. Troy, 61 Barb. 580, when the city had allowed 
the snow to remain upon the walk a sufficient time to 
warrant the jury attributing negligence to the city, 
the rule is different. In Clark v. Lockport, 49 id. 580, 
decided somewhat earlier, it was held, that the negli- 
gence of the city in failing to remove the ice, could not 
be counteracted by the negligent conduct of the 
plaintiff. Wilson v. Charlestown was a case in which a 
person attempted to pass over a sidewalk which he 
knew to be dangerous, by reason of ice upon it, and in 
doing so was injured by a fall. In an action, held, a 
case of contributory negligence, and there could be no 
recovery. The case of Street v. Holyoke, 105 Mass: 82, 
before referred to, was one in which a female was in- 
jured by a fall on an icy pavement. It was argued by 
the defense that knowledge of the dangerous place by 
the husband, would operate as knowledge by the wife, 
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and she would be guilty of contributory negligence in 
venturing upon the ice complained of. But the court 
held knowledge of such a defect by the husband 
would not be notice to the wife, and she might recover. 
Just what amount of ice or show upon a sidewalk, 
will constitute a defect, as an abstract matter of law, 
it is impossible to determine. In all cases the question 
is one for the jury. Street v. Holyoke, 105 Mass. 82. 
Citing also Luther v. Worcester, 97 id. 268, 271. 
Appison G. McKEAN. 
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ACTION BY STATE UPON CLAIM OF CITIZEN 
AGAINST ANOTHER STATE. 


SUPREME COURT OF THE UNITED STATES, 
MARCH 5, 1883. 


State oF New HAMPSHIRE V. STATE OF LOUISIANA. 
One State cannot create a controversy with another State 
within the meaning of that term as used in the judicial 
clauses of the Federal Constitution, by assuming the 
prosecution of debts owing by the latter State to the 
citizens of the former. 
ILLS in chancery, one filed by the State of New 
Hampshire, and the other by the State of New 
York against the State of Louisiana. The opinion 
fully states the facts. 

Waite, C. J. Onthe 18th of July, 1879, the Gen- 
eral Court of New Hampshire passed an act, of which 
the following is a copy: 

*“Anact to protect the rights of citizens of this 
State, holding claims against other States. Beit en- 
acted by the Senate and House of Representatives in 
General Court convened: 

“*SecTICN 1. Whenever any citizen of the State shall 
be the owner of any claim against any of the United 
States of America, arising upon a written obligation 
to pay money issued by such State, which obligation 
shall be past due and unpaid, such citizen holding such 
claim may assign the same to the State of New Hamp- 
shire, and deposit the assignment thereof, duly ex- 
ecuted and acknowledged in the form and manner 
provided for the execution and acknowledgment of 
deeds of real estate, by the laws of this State, together 
with all the evidence necessary to substantiate such 
claim, with the attorney-general of the State. 

“Suc. 2. Upon each deposit being made, it shall be 
the duty of the attorney-general to examine such 
claim and the evidence thereof, and if, in bis opinion, 
there is a valid claim which shall be just and equitable 
to enforce, vested by such assignment in the State of 
New Hampshire, he, the attorney-general, shall upon 
the assiguor of such claim depositing with him such 
sum as he, the said attorney-general, shall deem neces- 
sary to cover the expenses and disbursements incident 
to, or which may become incident to the collection of 
said claim, bring such suits, actions, or proceedings in 
the name of the State of New Hampshire, in the Su- 
preme Court of the United States, as he, the said 
attorney-general, shall deem necessary for the recov- 
ery of the money due upon such claim; and it shall be 
the duty of the said attorney- general to prosecute such 
action or actions to final judgment, and to take such 
other steps as may be necessary after judgment for 
the collection of said claim, and to carry such judg- 
ment into effect, or with the consent of the assignor, 
to compromise, adjust, and settle such claim before or 
after judgment. 

“Seo. 3. Nothing in this act shall authorize the ex- 
penditure of any money belonging to this State, but 
the expenses of said proceedings shall be paid by the 
assignor of such claim; and the assignor of such claim 
may associate with the attorney-general in the prose- 





cution thereof, in the name of the State of New Hamp. 
shire, such other counsel as the said assignor may 
deem necessary, but the State shall not be liable for 
the fees of such counsel or any part thereof. 

“Sec. 4. The attorney-general shall keep all moneys 
collected upon such claim, or by reason of any com- 
promise of,any such claim, separate and a part from any 
other moueys of this State which may be in his hands, 
and shall deposit the same to his own credit, as special 
trustee under this act, in such bank or banks as he 
shall select; and the said attorney- general shall pay to 
the assignor of such claims all such sums of money as 
may be recovered by him in compromise or settlement of 
such claims, deducting therefrom all expenses in- 
curred by said attorney not before that time paid by 
the assignor. 

“Src. 5. This act shall take effect on its passage.” 

Under this act six of the consolidated bonds of the 
State of Louisiana, particularly described in the cases 
of State ex rel. Elliott v. Jumel and Elliott. v. Wiltz, 
just decided, were assigned to the State of New Hamp- 
shire by one of its citizens. This assigument was 
made for the purposes coutemplated fn the act, and 
passed to the State no other or different title than it 
would acquire fn that way. After the assignment was 
perfected a bill in equity was filed in this court in the 
name of the State of New Hampshire, as complainant, 
against the State of Louisiana and the several officers 
of that State who compose the board of liquidation 
provided forin the act authorfzing the issue of the 
bonds. The averments in the billare substantially the 
same as those in Elliott v. Jumel, supra, save only that 
in this case the ownership of the bonds specially in- 
volved is stated to bein New Hampshire, while in 
that it was in Elliott and his associates. The prayeris 
in substance for a decree that the bonds, and the act 
and Constitutional Amendment of 1874, constitute a 
valid contract between Louisiana and the holders of 
its bonds; that the defendants and each of them may 
be prohibited from diverting the proceeds of the taxes 
levied under the act from the payment of the interest, 
and that the provisions of the debt ordinance of 1879 
may be adjudged void and of no effect, because they 
impair the obligation of the contract. The bill was 
signed in the name of New Hampshire by the attor- 
ney-general of that State, and also by the same counsel 
who appeared for Elliott, Gwynn & Walker in their 
suit in equity just decided. 

On the 15th of May, 1880, the Legislature of New 
York passed the following act: 

‘““Anact to protect the rights of citizens of this 
State owning and holding claims against other States. 
The people of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

‘“Secrion 1. Any citizen of this State, being the 
owner and holder of any valid claim against any of the 
United States of America, arising upon a written ob- 
ligation to pay money, made, executed, and delivered 
by such State, which obligation shall be past due and 
unpaid, may assign the same to the State of New York, 
and deliver the assignment thereof to the attorney- 
general of the State. Such assignment shall be in writ- 
ing, and shall be duly acknowledged before an officer 
authorized to take the acknowledgment of deeds, and 
the certificate of such acknowledgment shall be duly 
indorsed upon such assignment before the delivery 
thereof. Every such assignment shall contain a guar- 
anty, on the part of the assignor, to be approved by 
the attorney-general, of the expenses of the collection 
of such claim, and it shall be the duty of the attorney- 
general, on receiving such assignment, to require on 
behalf of such assignor,such security for said guaranty 
as he shall deenr adequate. 

‘*Sec. 2. Upon the execution and delivery of such 
assigument, in the manner provided for in section one 
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of this act, and furnishing the security asin said sec- 
tion provided, and the delivery of such claim to him, 
the attorney-general shall bring and prosecute such 
action or proceeding, in the name of the State of New 
York, as shall be necessary for the recovery of the 
money due on such claim, and the said attorney-gen- 
eral shall prosecute such action or proceeding to final 
judgment, and shall take such proceedings after 
judgment as may be necessary to effectuate the same. 

“Src. 3. The attorney-general shall forthwith de- 
liver to the treasurer of the State, for the use of such 
assignor, all moneys collected upon such claim, first 
deducting therefrom all expenses incurred by him in 
the collection thereof, and said assignor or his legal 
representatives, shall be paid said money by said 
treasurer upon producing the check or draft therefor 
of the attorney-general to his or their order and proof 
of his or their identity. 

“Sec. 4. This act shall take effect immediately.” 

On the 20th of April, 1881, E. K. Goodnow and Benj. 
Graham, being the holders and owners of thirty cou- 
pons cut from ten of the consolidated bonds of Louisi- 
ana falling due January 1, 1880, July 1, 1880, and Jan- 
uary 1, 1881, assigued them to the State of New York 
by an instrument in writing, of which the following is 
a copy: 

“Know all men by these presents. that we tne 
undersigned citizens of the State of New York, being 
the owners and holders of valid claims against the 
State of Louisiana, arising upon written obligations to 
pay money, made, executed, and delivered by the 
State of Louisiana, and now past due and unpaid, 
being the coupons hereto annexed, in cousideration 
of one dollar to each of us paid by the State of New 
York, and for other good and valuable considerations, 
hereby assign and transfer the said claims and cou- 
pons to the State of New York. 

“ And we do hereby covenant with the said State 
that if an attempt is made by it to collect the said 
claim from the State of Louisiana we will pay all the 
expenses of the collection of the same. 

‘*In witness whereof we have hereunto set our hands 
and affixed our seals this twentieth day of April, in 
the year of our Lord one thousand eight hundred and 
eighty one. 

“KE. K. Goopnow. 
‘* BENJ. GRAHAM. 
“Sealed and delivered in presence of 
“FRANK M. CARSON.” 

Thereupon the State of New York, on the 256th of 
April, filed in this court a billin equity against the 
State of Louisiana and the officers of the State com- 
posing the board of liquidation, with substantially the 
same averments and the same prayer as in that of the 
State of New Hampshire. There was however a state- 
ment in this bill not in the other, to the effect that 
many of the consolidated bonds were issued to citi- 
zens of the State of New York in exchange for old 
bonds of Louisiana which they held, and that citizens 
of New York now hold and own bonds of the same 
class to a large amount. Testimony has been taken in 
support of this a¥erment. 

The first question we have to settle is whether, 
upon the facts shown, these suits can be maintained 
in this court. 

Article [11., § 2 of the Constitution, provides that 
the judicial power of the United States shall extend 
to“ controversies between two or more States,” and 
“between a State and citizens of another State.” By 
the same article and section itis also provided that in 
cases “‘ in which a State shall be a party, the Supreme 
Court shall have original ‘uvisdiction.” By the judic- 
iary act of 1789, ch. 20, §13, 1 Stat. 80, the Supreme 
Court was given ‘exclusive jurisdiction of all contro- 
versies of a civil nature, where a State is a party, 


[L. s.] 
{u. s.] 





except between a State and its citizens; and except 
also between a State and citizens of other States, or 
aliens, in which latter case it shall have original but 
not exclusive jurisdiction.”’ 

Such being the condition of the law, Alexander 
Chisholm, as executor of Robert Farquar, commenced 
an action of assumpsit in this court against the State 
of Georgia, and process was served on the governor 
and attorney-general. Chisholm v. Georgia, 2 Dall. 
419. On the llth of August, 1792, after the process was 
thus served, Mr. Randolph, the attorney-general of 
the United States, as counsel for the plaintiff, moved 
for a judgment by default on the fourth day of the 
next term, unless the State should then after notice 
show cause to the contrary. At the next term Mr. 
Ingersoll and Mr. Dallas presented a written remon- 
strance and protestation on behalf of the State against 
the exercise of jurisdiction, but in consequence of 
positive instructions they declined to argue the ques- 
tion. Mr. Randolph thereupon proceeded alone, and 
in opening hisargument said: ‘I did not want the 
remonstrance of Georgia to satisfy me that the motion 
which I have made is unpopular. Before the remon- 
strance was read, [ had learnt from the acts of another 
State, whose will must always be dear to me, that she 
too condemned it.’’ 

On the 19th of February, 1793, the judgment of the 
court was announced, and the jurisdiction sustained, 
four of the justices being in favor of granting the mo- 
tion and one against it. All the justices who heard 
the case filed opinions, some of which were very elab- 
orate, and it is evident the subject received the most 
careful consideration. Mr. Justice Wilson in bis opin- 
ion uses this language (p. 465:) ‘‘ Another declared 
object (of the Constitution) is, ‘to establish justice.’ 
This points ina particular manner to the judicial au- 
thority. And when we view this object in conjunc- 
tion with the declaration, ‘that no State shall passa 
law impairing the obligation of contracts;’ we shall 
probably think that this object points in a particular 
manner to the jurisdiction of the court over the sev- 
eral States. What good purpose could this constitu- 
tional provision secure, if a State might pass a law 
impairing the obligation of its own contracts; and be 
amenable, for such a violation of right, to no control- 
ling judiciary power?” And Chief Justice Jay (p. 
479: ‘The extension of the judiciary power of the 
United States to such controversies, appears to 
me to be wise, because it is honest, and because 
it is useful. It is honest, because it provides for 
doing justice without respect to persons, and by 
securing individual citizens as well as States, in 
their respective rights, performs the promise which 
every free government makes to every free citizen, of 
equal justice and protection. Itis useful, because it 
is honest, because it leaves not even the most obscure 
and friendless citizen without means of obtaining 
justice from a neighboring State; because it obviates 
occasions of quarrels between States on account of the 
claims of their respective citizens; because it recog- 
nizes and strongly rests on this great moral truth, that 
justice is the same whether due from one man or a 
million,or from a million to one man ;becauses it teaches 
and greatly appreciates the value of our free republi- 
can national government, which places all our citizens 
on an equal footing, and enables each and every of 
them to obtain justice without any danger of being 
overborne with the might and number of their op- 
ponents; and because it brings into action, and en- 
forces the great and glorious principle, that the peo- 
ple are the sovereign of this country, and consequently 
that fellow citizens and joint sovereigns cannot be 
degraded by appearing with each other in their 
own courts to have their controversies determined.’’ 

Prior to this decision the public discussions had been 
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confined to the power of the court under the Consti- 
tution to entertain a suit in favor of a citizen against 
a State, many of the leading members of the conven- 
tion arguing with great force against it. As soon as 
the decision was announced, steps were taken to ob- 
tain an amendment of the Constitution withdrawing 
jurisdiction. About the time the judgment was 
rendered, another suit was begun against Massachu- 
setts, and process served on John Hancock, the gover- 
nor. This led to the convening of the General Court of 
that Commonwealth, which passed resolutions in- 
structing the senators and requesting the members of 
the House of Representatives from the State, “to adopt 
the most speedy and effectual measures in their power 
to obtain such amendments in the Constitution of the 
United States as will remove any clause or articles of 
the said Constitution, which can be construed to imply 
or justify a decision that aStateis compellable to 
answer in any suit by an individual or individuals iu 
any courts of the United States.” Other States also 
took active measures in the same direction, and soon 
after the next Congress came together the eleventh 
amendment to the Constitution was proposed, and 
afterward ratified by the requisite number of States, so 
as to go into effect on the 8th of January, 1798. That 
amendment is as follows: 

“ The judicial power of the United States shall not 
be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens and 
subjects of any foreign State.” 

Under the operation of this amendment the actual 
owners of the bonds and coupons held by New Hamp- 
shire and New York are precluded from prosecuting 
these suitsin their own names. The real question 
therefore is whether they can sue in the name of their 
respective States after getting the consent of the State, 
or to put it in another way, whether a State can allow 
the use of its name in such a suit for the benefit of one 
of its citizens. 

The language of the amendment is in effect, that the 
judicial power of the United States shall not extend 
to any suit commenced or prosecuted by citizens of 
one State against another State. No one can look at 
the pleadings and testimony in these cases, without 
being satisfied, beyond all doubt, that they were in 
legal offect commenced, and are now prosecuted solely 
by the owners of the bonds and coupons. In New 
Hampshire, before the attorney-general is authorized 
to begin a suit, the owner of the bond must deposit 
with him a sum of money sufficient to pay all costs and 
expenses. No compromise can be effected except with 
the consent of the owner of the claim. No money of 
the State can be expended inthe proceeding, but all 
expenses must be borne by the owner, who may asso- 
ciate with the attorney-general such counsel as he 
chooses, the State being in no way responsible for fees. 
All moueys collected are to be kept by the attorney- 
general, as special trustee, separate and apart from the 
other moneys of the State, and paid over by him to 
the owner of the claim after deducting all expenses 
incurred not before that time paid by the owner. The 
bill, although signed by the attorney-general, is also 
signed, and was evidently drawn by the same counsel 
who prosecuted the suits for the bondholders in Louis- 
iana, and it is manifested in many ways that both the 
State and the attorney-general are only nominal 
actors in the proceeding. The bond owner, whoever 
he may be, was the promoter and is the manager of the 
suit. He pays the expenses, is the only one author- 
ized to conclude a compromise, and if any money is 
ever collected, it must be paid to him without even 
passing through the form of getting into the treasury 
of the State. 

In New York no special provision is made for com- 





promise or the employment of additional counsel, but 
the bondholder is required to secure and pay all ex- 
penses and gets all the money that is recovered. This 
State as well as New Hampshire is nothing more nor 
less than a mere collecting agent of the owners of the 
bonds and coupons, and while the suits are in the 
names of the States, they are under the actual control 
of individual citizens, and are prosecuted and carried 
on altogether by and for them. 

It is contended however that notwithstanding the 
prohibition of the amendment, the States may prose- 
cute the suits, because as the ‘‘sovereign and trustee 
of its citizens,’’ a State is ‘‘ clothed with the right and 
faculty of making an imperative demand upon another 
independent State for the payment of debts which it 
owes to citizens of the former.’”’ There is no doubt 
but one nation may, if it sees fit, demand of another 
nation the payment of a debt owing by the latter toa 
citizen ofthe former. Such power is well recognized 
as an incident of national sovereignty, but it involves 
also the national powers of ievying war and making 
treaties. As wassaid in United States v. Diekelman, 
92 U. S. 524, if a sovereign assumes the responsibility 
of presenting the claim of one of his subjects against 
another sovereign, the prosecution will be ‘as one 
nation proceeds against another, not by suit in the 
courts, as of right, but by diplomatic negotiation, or if 
need be, by war.’’ 

All the rights of the States as independent nations 
were surrendered to the United States. The States 
are not nations, either as between themselves or 
toward foreign nations. They are sovereign within 
their spheres, but their sovereiguty stops short of 
nationality. Their political status at home and abroad 
is that of States in the United States. They can 
neither make war nor peace without the consent of 
the National government. Neither can they, except 
with like consent, “enter into auy agreement or 
compact with another State.’’ Art. I., §10, cl. 3. 

But it is said, that even if a State, as sovereign trus- 
tee for its citizens, did surrender to the National gov- 
ernment its power of prosecuting the claims of its cit- 
izens against another State by force, it got in lieu the 
constitutional right of suit in the national courts. 
There is no principle of international law which makes 
it the duty of one nation to assume the collection of 
the claims of its citizens against another nation, if the 
citizens themselves have ample means of redress with- 
out the intervention of their government. Indeed, 
Sir Robert Phillimore says in his Commentaries on 
Internationol Law, vol. 2 (2d ed.), pagel2: “Asa 
general rule, the proposition of Marten’s seems to be 
correct, that the foreigner can only claim to be put on 
the same footing as the native creditor of the State.” 
Whether this be in all respects true or not, it is clear 
that no nation ought to interfere, except under very 
extraordinary circumstances, if the citizens can them- 
selves employ the identical and only remedy open to 
the government if it takes on itself the burden of the 
prosecution. Under the Constitution, as it was origi- 
nally construed, a citizen of one State could sue 
another State in the courts of the United States for 
himself, and obtain the same relief his State could get 
forhimif it should sue. Certainly, when he can sue 
for himself, there is no necessity for power in his 
State to sue in his behalf, and we cannot believe it 
was the intention of the framers of the Constitution 
to allow both remedies in such acase. Therefore the 
special remedy granted to the citizen himself must be 
deemed to have been the only remedy the citizen of 
one State could have under the Constitution against 
another State for the redress of his grievances, except 
such as the delinquent State saw fit itself to grant. In 
other words, the giving of the direct remedy to the 
citizen himself was equivalent to taking away any 
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indirect remedy he might otherwise have claimed, 


through the intervention of his State, upon any prin- 
ciple of the law of nations. It follows that when the 
amendment took away the special remedy there was 
no other left. Nothing was added to the Constitution 
by what was thus done. No power taken away by the 
grant of the special remedy was restored by the 
amendment. The effect of the amendment was simply 
tu revoke the new right that had been given, and leave 
the limitations to stand as they were. In the argu- 
ment of the opinions filed by the several justices in 
the Chisholm case, there is not even an intimation 
that if the citizen could not sue, his State could sue 
for him. The evident purpose of the amendment, so 
promptly proposed and finally adopted, was to pro- 
hibit all suits against a State by or for citizens of 
other States, or aliens, without the consent of the 
State to be sued, and in our opinion, one State cannot 
create a controversy with another State, within the 
meaning of that term as used in the judicial clauses of 
the Constitution, by assuming prosecution of debts 
owing by the other State to its citizens. Such being 
the case, we are satisfied that we are prohibited, both 
by the letter and the spirit of the Constitution, from 
entertaining these suits, and the bill in cach of them is 
consequently dismissed. 


—_—— »>___—_ 


MUNICIPALITY NOT LIABLE FOR INJURY 
RESULTING FROM ERRONEOUS PLAN. 
NEW YORK COURT OF APPEALS, JANUARY 16, 1883. 


URQUHART V. CITY OF OGDENSBURG. 

A municipal corporation is not liable for an injury to a travel- 
ler upon its street, resulting from the construction of a 
sidewalk upon an erroneous plan proposed or approved by 
its common council. 

CTION for personal injury. The opinion states 
the case. Defendant appealed. 


Edward C. James, for appellant. 
Leslie W. Russell, for respondent. 


MILLER, J. This action was brought to recover 
damages for injuries sustained by reason of a fall upon 
a sidewalk in the city of Ogdensburg. 

The complaint alleged that the defendants with full 
knowledge and notice, did negligently and carelessly 
allow, suffer and permit one of the streets and side- 
walks of the said corporation and city to remain and 
be in an unsafe and dangerous condition, and did suffer 
and permit the said sidewalk and highway to be con- 
structed in a dangerous and unskillful and careless 
manner, and that the plaintiff, while passing along said 
sidewalk and street, sustained the injuries for which the 
damages areclaimed. Theprincipal defect complained 
of is the slope of the sidewalk from the building to the 
street, which was proved to have been about 7%¢ inches 
in a width of 61¢ feet. Ice had been formed upon the 
sidewalk by water being carelessly spilled just previous 
to the accident, in consequence of which the injury 
was caused. At the close of the testimony upon the 
trial the counsel for the defendant moved for a non- 
suit, upon the ground that negligence cannot be pre- 
dicated upon the plan or slope on which the walk was 
built, for that was in the discretion of the common 
council. The motion was denied, and the defendant 
excepted. The same question was presented by a re- 
quest to the court to charge that the defendant cannot 
be held liable for any fault in the plan ef the work, 
and hence was not liable for the steepness of the slope 
or incline from the platform to the curbstone. This 
also was denied and an exception taken to the ruling. 
The court however did charge, that if the corporation 





had adopted a plan in terms, that is, if the common 


council — the body having charge of sidewalks — 
had taken into consideration in advance the subject 
of what would have been a proper walk to construct at 
this place, and had determined that, the city would 
not have been liable undoubtedly for constructing a 
walk of this kind. But the common council did not 
take into consideration in advancethis subject; it took 
ne action upon it. 

The court erred in refusing the motion for a non- 
suit, and also in refusing to charge as requested. The 
rule is well settled that where power is conferred on 
public officers or a municipal corporation to make im- 
provements, such as streets, sewers, etc., and keep 
them in repair,the duty to make them is quasi judicial 
or discretionary, involving a determination as to their 
necessity, requisite capacity, location, ete., and for a 
failure to exercise this power or an erroneous estimate 
of the public needs, no civil action can be maintained. 
But when the discretion has been exercised and a 
street or improvement made, the duty of keeping it in 
repair is ministerial, and for neglect to perform such 
a duty an action by the party injured will lie. Hinesv. 
City of Lockport, 50 N. Y. 238; Mills v. City of Brook- 
lyn, 32 id. 489; Lansing v. Toolan, 37 Mich. 152; Mar- 
quette v. Cleary, 37 id. 296; Durling v. Bangor, 68 
Maine, 112. 

Cooley, C. J., in reversing the judgment in the 
Toolan case, says: ‘* In planning public works a muni- 
cipal corporation must determine for itself to what 
extent it will guard against possible accidents. Courts 
aud juries are not to say it shall be punished in dama- 
ges for not giving to the public more complete protec- 
tion; for that would be to take the administration of 
municipal affairs out of the hands to which it has been 
intrusted by law. What the public have a right to 
require of them is that in the construction of their 
works after the plans are fixed upon, and in their 
management afterward, due care shall be observed; 
but negligence is not to be predicated upon the plan 
itself.’’ 

This rule was held to be applicable as well to work 
done as toa design proposed. The approval of a plan 
when completed is as much a judicial act as the design 
of it. It is of no consequence that the judgment was 
exercised at different times so long as it comprehended 
the single plan. See Lansing v. Toolan, 37 Mich. 152. 

These remarks are directly in point, and any other 
rule than the oue laiddown in the cases cited would 
enlarge the liability of the municipal authorities to an 
extent not sanctioned by any adjudicated “case. The 
sidewalk iu question was proved to have been strongly 
constructed and in good repair, and the allegation is 
that the plan upon which it was built was defective 
and dangerous; that it was too steep, and not that it 
was out of repair. It is very plain the city could not 
be held liable for a defect or error in the plan, and 
it is therefore manifest that the court erred in refusing 
to non-suit, and also in refusing to charge as requested, 
unless that portion of the charge already stated obvi- 
ated the difficulty. 

Such, we think, was not the case, and this rule was 
expressly, as we have seen, repudiated in Lansing v. 
Toolan, supru. The effect of such a rule would be that 
if the common council had the right in its discretion 
to build this walk upon the plan and exactly as it was 
built, it would have no right in its discretion to omit 
to disapprove of it after it had notice of the manner in 
which it was built, and that for this reason it would 
be liable. If the common council were authorized to 
direct the walk to be built upon the plan which was 
adopted, and did not do it, it is unreasonable to say 
that they would be liable for a defect which would not 
have existed if they had not ordered it. 

The evidence shows there had been a sidewalk at the 
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place in question since 1855, and there was no proof by 
whom or under what authority it was originally built. 
About the year of 1874 or 1875 a new plank walk was 
built over the old one. It does not appear by what 
authority this new walk was built, and the only proof 
given by the plaintiff on that subject was that noth- 
ing could be found in the city records respecting it. 
There was some evidence on the part of the plaintiff 
tending to show that the new walk was steeper than 
the old one, but it is not very clear what the differ- 
ence was, or that the change was of a radical character; 
the old plan was followedsubstautially in the building 
of the new walk. We think that as the original plan 
required the exercise of judicial discretion in establish- 
ing the grade, it must be assumed that such discretion 
was also exercised in carrying out the plan in laying 
down and constructing the new walk; and as the 
action of the plaintiff cannot be maintained upon the 
ground that the original plan was defective, it is not 
apparent in what way it can be upheld by reason of 
the alleged change in the grade. In this connection it 
may be remarked that the cases relied upon by the 
counsel for the respondent relate only to the prosecu- 
tion of the work, which the law holdsto be ministerial 
in its character and that it should be performed in a 
safe and skillful manner. This action is not brought 
for unskilfulness in making and repairing the walk, 
but for a radical defect in the plan and in the repara- 
tion thereof according to the same. 

In the case of Clemence v. The City of Auburn, the 
common council had directed the sidewalk, and one 
of its members in constructing it made an alteration 
from the original plan which was entirely unauthor- 
ized. The slanting stone which caused the accident 
in that case, instead of being laid as directed by the 
common council, was laid contrary to its directions 
by an alderman. The result was the injury complained 
of. There is a wide distinction between that case and 
the one at bar. 

Conceding that when the grade has been fixed the 
commou council are bound to see that the grade is 
adhered to and cannot establish a different one, as 
it is not clear that any such change or variation was 
made in deviation from the original plan as would 
establish negligence on the part of the defendant, no 
liability was incurred. If the city can be held liable 
for the injury sustained, it must be upon the assump- 
tiou that it was responsible for the plan of the work 
and its continuance, and having this in view it is diffi- 
cult to see how the city can be held responsible upon 
the ground stated in the judge’s charge. 

As anew trial must granted upon the ground already 
considered, it is not necessary to consider the other 
questions raised. For this reason also the questions 
arising upon the demurrer do not demand examination. 

Judgment reversed; new trial granted; costs to 
abide the event. 

All concur, except Rapallo, J., absent. 


—_>—__——_ 


REMOVAL OF INSURED GOODS AVOIDS 
POLICY. 


RHODE ISLAND SUPREME COURT, FEBRUARY, 1883. 


Lyons v. PROVIDENCE WASHINGTON INSURANCE Co. 
Articles of furniture and wearing apparel insured against 
fire were described in the policy as ‘‘ al! contained in” a 
specified house. Held, that their permanent removal to 
another house without the consent of the insurance com- 
pany avoided the policy. 
CTION upon an insurance policy. 
states the facts. 
S. S. Lapham, for plaintiff. 
John F. Tobey, and A. & A. D. Payne, for defendant. 


The opinion 





CARPENTER, J. The plaintiff proved in the trial of 
this case in the Court of Common Pleas that she pro- 
cured from the defendant a policy of insurance against 
fire on certain articles of furniture and wearing ap- 
parel described in the policy as ‘‘ all contained in house 
No. 23 McMillen street, Providence, R. I.;’’ that at 
the time of the fire the articles had been removed and 
were in a house on Power street, where the fire oc- 
curred; that the defendant had never been informed 
of the removal; that she never told them of the re 
moval and did not think it was necessary to tell them; 
and that at the time she procured the policy of insur 
ance, she owned the house on McMillen street in which 
the articles insured then were. In this state of the 
proof the defendant requested the presiding justice to 
instruct the jury that the permanent removal of the 
goods insured from the house on McMillen street, to 
the house on Power street, without the knowledge 
and assent of the defendant corporation, terminated 
the contract of insurance and that the plaintiff could 
not recover. The presiding justice refused such in- 
struction, whereupon a verdict was returned for the 
plaintiff, and the defendant brings this bill of excep- 
tions. 

On a former trial of this case the plaintiff was non- 
suited, and on exceptions the case was remanded fora 
new trial. Ou the first trial there was no proof that 
the house on McMillen street was owned by the 
plaintiff, but on the second trial that fact was proved. 
The defendant argues that inasmuch as this fact was 
presumably known to the defendant corporation at 
the time of the issue of the policy, there arises a 
presumption of intention by the parties to the contract 
sufficient to distinguish the case now presented from 
that formerly decided in this action. Wedo not find 
it necessary to pass on this question. This bill of 
exceptions, except for the fact above referred to, is in 
substance a motion for leave to re-argue the exceptions 
formerly sustained by the court, and we have accord- 
ingly considered the whole question anew, both on 
principle and authority. 

There seems to be no doubt that if this question 
were to be decided on authority, it must be taken as 
the general rule, that all the material statements of 
the policy of insurance, including statements as to the 
place in which the insured property is situate, are 
warranties, and that such warranties must be true 
and must continue to be wrue during the 
whole life of the policy as the condition of 
any recovery thereunder. Eddy Street Iron Foundry 
v. Hampden Insurance Company, 1 Cliff. 300; Shertzer 
v. Mutual Fire Insurance Company, 46 Md. 506; Wall 
v. East River Mutual Insurance Company, 3 Seld. 370; 
Hartford Fire Insurance Company v. Farrish, 73 Ill. 
166. 

The plaintiff however contends that this case comes 
within an exception to the general rule. The argu- 
ment is that inasmuch as the insured property is 
household and personal effects, and inasmuch as it is 
matter of common knowledge that certain persons do 
at times change their place of abode, carrying with 
them such of their effects as are of the kind here in- 
sured, therefore it is to be presumed that the defend- 
ant issued the policy in suit with the knowledge and 
expectation that the plaintiff might make such re- 
moval during the term of the insurance, and with the 
implied agreement that she might make such removal 
without vitiating the policy. There is indeed to be 
deduced from the cases an exception to the geueral 
rule as above stated; but we do not think that either 
in reason or on authority it goes to the extent claimed 
by the plaintiff. Briefly stated, the rule seems to be 
that the temporary removal of property, whether 
occasional or habitual, in pursuance of a use which is 
a‘‘certain necessary consequence” arising from the 
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character of the property, without any change in the 
ordinary place of keeping, will be no defense to an 
action on the policy. The reasoning of Lord Mans- 
fleld, although in acase of marine insurance, applies 
exactly to this question. Pelly v. Governor and Com- 
pany of the Royal Exchange Assurance, 1 Burr. 341; 
Holbrook v. St. Paul Fire and Marine Insurance Com- 
pany, 25 Minn. 229. 

The plaintiff further contends that the general rule 
above laid down is not founded in justice and sound 
reason and ought not to be adopted in this case. The 
argument is that no person not learned in the purport 
of judicial dectsions could know or infer that the 
words of the policy above quoted, which are in appear- 
ance merely descriptive, imported a warranty; and 
that therefore they should not now be so construed. 
We cannot agree with this argument. We must 
assume that the words of a written  instru- 
ment conveyed to the minds of the parties to 
that instrument the meaning and effect which 
have been imputed to those words by well- 
established judicial determinations. Undoubtedly 
such determinations, if they are to remain as authority, 
must appear to be based on the words themselves, or 
on something in the circumstances or relations of the 
parties, or of the contract. We think the interpreta- 
tion of the words of this policy as a warranty is well 
drawn from the nature of the contract of insurance. 
It must beevident to any person who at all considers 
the nature of that contract that the amount to be 
charged for premium must vary on consideration of 
the location of the property to be insured; and but 
small reflection would be necessary to perceive that 
the removal of the property to another place might be 
greatly to the disadvantage of the insurer, although 
such new place of deposit might not be in itself more 
exposed to damage from fire, since the result of such 
removals, if permitted to a considerable extent, might 
be to expose an undue proportion of his capital to the 
risks of a single conflagration. 


ASSIGNEE OF CLAIM MAY NOT MAINTAIN 
EQUITABLE SUIT. 
SUPREME COURT OF THE UNITED STATES, 
JAN. 15, 1883. 


HAYWARD V. ANDREWS. 

Th assignee of a chose in action may not proceed by bill 
in equity to enforce for his own use the legal right of his 
assignor merely because he cannot sue at law in his own 
name. So held in asuit where an account by infringers of 
a patent was asked and a decree for the amount of 
damages. 

PPEAL from the Circuit Court of the United 
States for the Northern District of lllinois. The 
opinion states the facts. 

MaTTHEWS, J. This appeal brings into review the 
decree of the Circuit Court sustaining a general de- 
murrer to the amended bill of the complainant, and 
dismissing the bill for want of equity. 

The case made by the amended bill and exhibits is 
this: Aaron H. Allen was the owner of reissued 
patent No. 1,126, granted to him upon the surrender of 
original patent No. 12,017, dated December 5, 1854, for 
& new and useful improvement in seats for public 
buildings, which was extended for seven years from 
December 5, 1868, and which consequently expired by 
limitation December 4, 1875. The complainant claimed 
to be the sole and exclusive owner in equity of all 
claims for damages arising out of or occasioned by in- 
fringements of said reissued letters-patent, committed 
after September 18, 1869, and of all claims for gains 





and profits, derived by others by reason of such in- 
fringements, by virtue of certain written instruments, 
set out as exhibits to the bill. 

The first of these is an instrument, dated September 
18, 1869, by which Allen grants to J. W. Schermerhorn 
& Co. *‘the sole right and privilege of manufacturing 
and selling school furniture, made according to ’’ the 
reissued patent, “‘fora tilting seat on the lever prin- 
ciple,’ subject to the terms and conditions of an in- 
denture between the parties, which however is not set 
out. On April 22, 1881, John H. Platt, as assignee of 
James W. Schermerhorn, George M. Kendall, and 
George Munger, bankrupts, trausfers to the com- 
plainant all the interest of the bankrupts in the Allen 
patent, and all causes of action arising to him, as 
assignee of the bankrupts, by reason of his interest in 
the said patent, and especially his claim in a certain 
suit then pending, brought by Allen in the Circuit 
Court of the United States for the Southern District 
of New York against the city of New York. 

The second and only other instrument of title ex- 
hibited is an assignment from Allen, the patentee, to 
the complainant, dated March 8, 1880, whereby Allen 
transfers to him and to his assigns all his right and 
interest in the suit, mentioned in the assignment from 
Platt, against the city of New York, “together with 
all claims for damages arising since the 18th day of 
September, 1869, against any persons, firms, or cor- 
porations, by reason of infringements of letters-patent 
of the United States for a tilting seat supported on the 
lever principle,’’ being the reisued patent specified in 
the bill. And the complainant is thereby further con- 
stituted the attorney in fact of Allen, irrevocably in 
his name, to demand and recover all such damages, for 
his own use, paying all expenses, but accounting for 
thirty per cent of all sums recovered to Allen, until 
the latter shall have received $6,600, and no longer. 

It is alleged in the amended bill that in the suit 
against the city of New York a decision was reached 
sustaining the validity of the patent, but no final 
decree therein has been entered; and that owing to 
the delays incident to that litigation, while waiting 
for a decision upon the validity of the patent, neither 
Allen nor complainant has been in a situation to 
prosecute other infringers or sooner to file this bill. 

It is also alleged in the amended bill that the de- 
fendants have infringed the said letters-patent since 
September 18, 1869, and until the expiration thereof, 
and in violation thereof ‘‘ have manufactured, sold, 
and used the said invention for improvements in seats 
for public buildings, patented as aforesaid, whereby 
great injury resulted to your orator, and great gains 
and profits accrued to the said defendants,” for which 
accordingly an account is prayed, and a decree for the 
amount thereof and for damages. 

The original bill was filed December 1, 1881, Allen 
being a co-complainant, and the amended bill on May 
25, 1882, the original bill having been dismissed as to 
Allen. 

It is manifest that the right claimed by the com- 
plainant receiv:s no support from any title derived 
from Allen through J. W. Schermerhorn & Co., for 
the right of the latter under the instrument of Sep- 
tember 18, 1869, was that of mere licensees. They 
could maintain no action for damages or profits against 
infringers, for they had no interest in the patent, nor 
was there any assignment to them of any right of 
action accrued or to accrue to Allen. In addition to 
this, the license itself only extended to the manufac- 
ture and sale of school furniture, and there is no alle- 
gation in the amended bill that the defendants had 
infringed the patent in that respect. That branch 
therefore of the complainant’s bill is removed from 
the case, and he is relieved from the embarrassment 
which, it is alleged in argument, is occasioned by the 
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uncertainty produced by alternative and inconsistent 
titles, and which is made one of the grounds for claim- 
ing the right to resort to equity. 

The case then is left to stand upon the right derived 
under the contract between Allen and the complain- 
ant of March 8, 1880, and the single question remains 
whether the assignee of a chose in action may proceed 
by bill in equity to enforce for his own use the legal 
right of his assignor, merely because he cannot sue at 
law in his own name. 

It is admitted, that according to the rule declared 
and established in Root v. Railroad Co., 105 U. 8. 189, 
the patentee could not, in hisown name and right, 
maintain the present suit, and the original bill, in 
which he was a co-complainant with the appellant, was 
accordingly dismissed as to him. To permit the latter 
to proceed in equity, upon the mere ground of the 
assignment to him, would be substantially to abrogate 
that rule. The principle was stated to be that the 
relief granted to a patentee in equity, by the recovery 
of profits and damages against an infringer, was “ in- 
cidental to some other equity, the right to enforce 
which secures to the patentee his standing in court;” 
that “the most general ground for equitable interposi- 
tion is to insure to the patentee the enjoyment of his 
specific right by injunction against a continuance of 
the infringement; but that grounds of equitable 
relief may arise other than by way of injunction;”’ 
and among these, by way of illustration, was men- 
tioned that ‘‘where the title of the complainant is 
equitable merely ;”’ but it is the obvious meaning of 
the passage, to limit the exception to cases where the 
purpose and necessity of the resort to acourt of chan- 
cery are to enforce the peculiar equity personal to the 
complainant, and not merely the legal right of which 
he is the beneficial owner. If the assignee of the chose 
in action is unable to assert in a court of law the legal 
right of the assignor, which in equity is vested in him, 
then the jurisdiction vf acourt of chancery may be 
invoked, because it is the proper forum for the en- 
forcement of equitable interests, and because there is 
no adequate remedy at law; but when, on the other 
hand, the equitable title is not involved in the litiga- 
tion, and the remedy is sought merely for the purpose 
of enforcing the legal right of his assignor, there is no 
ground for an appeal to equity, because by an action 
at law in the name of the assignor the disputed right 
may be perfectly vindicated, and the wrong done by 
the denial of it fully redressed. To hold otherwise 
would be to enlarge the jurisdiction of courts of equity 
to an extent the limits of which could not be recog- 
nized, and that in cases where the only matters in 
controversy would be purely legal rights. 

In opposition to this view, a passage from Story Eq. 
Jur., § 1,057 a, is cited and relied on in argument, in 
which that learned author, after stating that it had 
been “recently held that the assignee of a debt, not in 
itself negotiable, is not entitled to sue the debtor for 
it in equity, unless some circumstances intervened, 
which show that his remedy at law is, or may be, ob- 
structed by the assignor,” adds that ‘‘ this doctrine is 
apparently new at least, in the broad extent in which 
it is laid down, and does not seem to have been gener- 
ally adopted in America. On the contrary, the more 
general principle established in this country seems to 
be, that wherever an assignee has an equitable right or 
interest in a debt or other property (as the assignee of 
a debt certainly has), then a court of equity is the 
proper forum to enforce it; and he is not to be driven 
to any circuity by instituting a suit at law in the name 
of the person who is possessed of the legal title.’’ In 
the next paragraph however it is admitted, that “if 
the assignment be of a contract involving the consid- 
eration and ascertainment of unliquidated damages, 
as in case of the assignment of a policy of insurance, 





then unless some obstruction exists to the remedy at 
law, it would seem that a court of equity ought not, or 
might not interfere to grant relief; forthe facts and 
the damages are properly matters fora jury to ascer- 
tain and decide. But the same objection would not 
lie to an assignment of a bond or other security fora 
fixed sum.” 

The doctrine referred to in this passage, as ‘* appar- 
ently new,” is that stated by Vice-Chancellor Shad- 
well, in Hammond v. Messenger, 9 Sim. 327-332, where 
he said: ‘If this case were stripped of all special cir- 
cumstances, it would be simply a bill filed by a plaint- 
iff, who had obtained from certain persons to whom a 
debt was due, a right to sue in their name for the debt. 
It is quite new to me, in such a simple case as that, 
this court allows in the first instance a bill to be filed 
against the debtor by the person who has become the 
assignee of the debt. Iadmit that if special circum- 
stances are stated, and it is represented that notwith- 
standing the right which the party has obtained to sue 
in the name of the creditor, the creditor will interfere 
and prevent the exercise of that right, this court will 
interpose for the purpose of preventing that species of 
wrong being done; and if the creditor will not allow 
the matter to be tried at lawin his name, this court 
has a jurisdiction inthe first instance to compel the 
debtor to pay the debt to the plaintiff, especially ina 
case where the act done by the creditor is done in col- 
lusion with the debtor. If bills of this kind were 
allowable, it is obvious they would be pretty frequent; 
but I never remember any instance of such a billas 
this being filed, unaccompanied by special circum- 
stances.” 

And’ accordingly the Supreme Judicial Court of 
Massachusetts, in Walker v. Brooks, 125 Mass. 241, held, 
that ‘*a court of equity will not entertain a bill by the 
assignee of a strictly legal right, merely upon the 
ground that he cannot bring an action at law in his 
own name, nor unless it appears that the assignor 
prohibits and prevents such an action from being 
brought in his name, or that an action so brought 
would not afford the assignee an adequate remedy.” 
And Chief Justice Gray, delivering its opinion in that 
case, referring to the passage from Story to the con- 
trary said: ‘“* But the adjudged cases, including those 
cited by the learned commentator, upon being ex- 
amined, fail to support his position, and show that the 
doctrine of Hammond v. Messenger, is amply sus- 
tained by earlier authorities in England and in this 
country.’’ This conclusion he then verifies by a re- 
view of the cases from the time of Lord Chancellor 
King, whose decision in Dhegehoft v. London Assurance 
Co., was affirmed in the House of Lords; Mosely, 83, 
4 Bro. P.C. (2d ed.), 436; followed by Lord Hard- 
wicke, in Motteaux v. London Assurance Co.,1 Atk. 
545, 47; and Lord Loughborough, in Caton v. Burke, 
1 Bro. Ch. 434, to Vice-Chancellor Knight Bruce, in 
Rose v. Clarke, 1 You. & Col. Ch. 534, 548; and in this 
country from Carter v. United Insurance Co., 1 Johus. 
Ch. 463, by Chancellor Kent; and Ontario Bank v. 
Mumford, 2 Barb. Ch. 596, 615, by Chancellor Wal- 
worth; including several others in various States. He 
then points out that in Riddle v. Mandeville, 5 Cranch, 
522, the principal case cited by Mr. Justice Story in 
support of his statement, a bill in equity by an in- 
dorsee of a promissory note against a remote indorser, 
was sustained by this court, upon the ground that in 
Virginia, the law of which governed the case, no 
remedy at law could be bad against him, except by the 
circuitous course of successive actions by each indor- 
see against his immediate indorser, and that in that 
particular case the intermediate party was insolvent; 
and that Chief Justice Marshall, who delivered the 
opinion in that case, did not consider it as establish- 
ing the general proposition for which it was cited, was 
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manifest from his opinion in the later case of Lenox v. 
Roberts, 2 Wheat. 373, in which the assignee of all the 
property of a banking corporation was allowed to 
maintain a bill in equity in his own name upon a 
promissory note which had not been formally indorsed 
to him, for the reason, that “as the act of incorpora- 
tion had expired, no action could be maintained at 
law by the bank itself.”’ 

The same doctrine had received a pointed applica- 
tion by this court in the case of Thompson v. Railroad 
Companies, 6 Wall. 134. That case was commenced in 
the State Court in Ohio, by the parties in interest, in 
theirown name, although only beneficially entitled, 
in accordance with the Code of the State. It was re- 
moved into the Circuit Court, where the plaintiffs 
filed a bill in equity, because their title was equitable 
merely. A decree in their favor, on appeal, was re- 
versed by this court, Mr. Justice Davis remarking, in 
the opinion, that ** this case does not present a single 
element for equitable jurisdiction and relief,’’ and 
added: ‘‘ The absence of a plain and adequate remedy 
at law is the only test of equity jurisdiction, and it is 
manifest that a resort to a court of chancery was not 
necessary, in order to enable the railroad companies to 
collect their debt.”’ 

That decision has been cited with approval in the 
subsequent cases of Walker v. Dreville, 12 Wall. 442; 
Van Norden v. Morton, 99 U. S. 380; and Hunt v. Hol- 
lingsworth, 100 id. 103. 

In the present case, the complainant had a plain and 
adequate remedy at law by an action in the name 
of Allen, whose willingness to permit his name to be 
so used, in accordance with his agreement to that 
effect, is manifest, from the fact that in the original 
bill he was named as one of the complainants. There 
was therefore no error committed by the Circuit Court 
in dismissing the amended bill for want of jurisdic- 
tion in equity. The decree is 

Accordingly affirmed. 


— —— 


NEW YORK COURT OF APPEALS ABSTRACT. 

CORPORATION — CONTRACT FOR PERSONAL SERVICE 
WITH—DETERMINED BY DISSOLUTION OF CORPORATION 
BY STATE— INSURANCE COMPANY.— M. was employed 
by an insurance company, under a contract to act as 
its general agent for a specified term. During the 
term the company became insolvent, and was dis- 
solved anda receiver of its assets appointed by the 
State authorities in accordance with the State law, 
and the company and its agents were enjoined from 
further action. Held, that M. was not entitled to 
claim against the fund in the hands of the receiver 
compensation for a breach of the contract of employ- 
ment. There was no breach of contract. The State 
by the injunction order operating alike upon the com- 
pany and its agents, paralyzed the action of both the 
contracting parties, so that neither could perform or 
put the other in the wrong. See Shaw v. Republic 
Ins. Co., 69 N. Y. 292; James v. Burchell, 82 id. 113; 
Jones v. Knowles, 30 Me. 402. Both parties contracted 
with reference to the law, and by that the corporation 
could live only by permission of the State. Attorney- 
General v. Security Ins. Co., 78 N. Y. 115. The sub- 
ject-matter of the contract was skilled personal servi- 
ces. Substituted service would notanswer. The con- 
tract of its own nature was dependent upon the con- 
tinued life of both parties. With the natural death of 
one, or the corporate death of the other, the contract 
must end. The contract differed from that with the 
policyholders which was broken before the State in- 
terfered. See Yelland’s case, L. R., 4 Eq. 350; Clarke's 
case, 7 Eq. 350; Logan’s case, 9 Eq. 149; McClure’s case, 
5 Ch. App. 737; Gilbert’s case, 41 L. J., N.S. (Eq.), 





476. The contract differed from one where property 
rights are affected, and which survives the death of 
the parties. See People v. National Trust Co.,82N. 
Y. 283. Besides the claim of M. comes in collision 
with the policyholders in equity, and while he is found 
not to have a debt for damages, because of his relation 
to the company and the nature of his contract, and 
therefore no shadow of equity against the assets, the 
policyholders, resisting his claim, are protected by an 
equity not to be disregarded. Order affirmed. People 
v. Globe Mutual Life Insurance Co. Opinion by Finch, 
J. 

[Decided Jan. 23, 1883.] 


Costs — ALLOWANCE TO COUNSEL FOR POLICYHOLD- 
ERS IN PROCEEDINGS TO DISSOLVE INSURANCE COM- 
PANY NOT PERMITTED.— An insurance company was 
dissolved on the ground of its insolvency. In the pro- 
ceedings for dissolution policyholders intervened. 
They were not necessary parties. Held, that such 
policyholders could not be granted an allowance out 
of the funds in the hands of the receiver for disburse- 
meuts or counsel fees. Such an allowance cannot be 
defended on the principle, which permits allowances 
in cases where suits are brought or defended by 
trustees, or persons acting in respect to the right of 
another. The principle upon which counsel fees are 
granted iu such instances is that of a necessary dis- 
bursement, and it stands upon the same ground as 
any other necessary expense for the preservation of 
the fund. The trustee owes those whose interests are 
in his keeping no duty to expend his own money for 
their benefit, and whatever he does so expend in the 
reasonable and prudent care of the trust fund is 
properly allowed to him as an expense. Downing v. 
Marshall, 37 N. Y. 387; Irving v. DeHay, 9 Paige, 
553; Wetmore v. Parker, 52 N. Y. 450. Nor can the 
allowance be made under the principle of cases, where 
one of several persous interested in a common fund, 
brings action in his own name for the benefit of others 
who may chose to come in and avail themselves of the 
litigation. See Trustees v. Greenough, 25 Alb. L. J. 
492. Such proceedings are analagous to those for re- 
storing property to the uses of acharity, which had 
been unjustly diverted (Attorney-General v. Brewers 
Co., 1 P. Wms. 376; Attorney-General v. Non.., 4 
Beav. 297); creditors’ suits, where a fund has been 
realized by the diligence of plaintiff (Stanton v. Hat- 
field, 1 Keen, 858; Thompson v. Cooper, 2 Colly, 87); or 
in bankruptcy cases. Worsell v. Harford, 8 Ves. 4. 
Nor can it be made on the ground that the expenses 
of the necessary parties to the distribution of a fund 
in the hands of the court are alien and a charge upon 
the fund, not as costs taxable under the Code, but as 
necessary expenses or just allowances, prior to, and a 
necessary expense of distribution. Authorities recog- 
nize the right of the court to allow every substantial 
equity in distributing a fund (Eastbrook v. Kirk, 2 
Johns. Ch. 317; Hotaling v. Marsh, 14 Abb. Pr. 164; 
Campbell v. Dunstan, 4 Johns. Ch. 453; Barnes v. 
Newcomb, 59 How. 240), but the policyholders here 
have no equitable claim for counsel fees for the pro- 
tection of their own interests. The case Attorney- 
General v. Continental Ins. Co., 80 N. Y. 572, is in 
harmony with the case at bar. Order affirmed. Mat- 
ter of Attorney-General v. North America Life Insurance 
Co. Opinion by Finch, J. 

(Decided Jan. 16, 1883.] 


MUNICIPAL CORPORATION—LIABILITY FOR DANGER- 
OUS OBSTRUCTION IN STREETS ERECTED BY PRIVATE 
PERSON.— The liability of municipal corporations for 
injuries sustained by persons lawfully using the public 
streets, in consequence of defects or obstructions 
therein, springs from the duty imposed upon them by 
law, to keep them in repair and in a safe conditiou for 
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use. But this duty is relative and not absolute. When 
the defect or obstruction which has caused the injury, 
was created or placed there by the unlawful and un- 
authorized act of persons, not officers of the city, the 
duty of the city to repair the defect or remove the 
obstruction, only arises after actual notice of its ex- 
istence, or after such a lapse of time as would justify 
the imputation of negligence, if the defect or obstruc- 
tion had not been discovered, and what is such reason- 
able time, is a question for the jury. A pile of bricks 
was placed uponacity street, not only without per- 
mission of the city authorities, but in direct violation 
of the city ordinance. It was constructed in a danger- 
ous manner in several particulars. It was thirteen to 
fifteen feet high, was commenced April 29th, and com- 
pleted May 3d. On Monday, May 5th, plaintiff who 
was working in the street, was injured by the fall of 
this pile. In an action against the city for the injury, 
held, that while the city was not liable for a failure to 
remove this obstruction until after actual notice of its 
existence, or a lapse of time that would imply notice, 
notice to a policeman of the city was notice to the 
city, and the city was then bound to make observation 
or inquiry as to the structure, and was negligent for 
permitting it to exist, and the question of negligence 
was one of fact forthe jury. See Hume v. Mayor of 
New York, 47 N. Y. 640; Reed v. Northfield, 13 Pick, 
94; Morristown v. Moyer, 57 Penn. 355; Donaldson v, 
City of Boston, 16 Gray, 508. Judgment reversed. 
Rehberg v. Mayor of New York. Opinion by Andrews, 
Cc. J. 

[Decided Jan. 23, 1883.] 

——_—_--_ > — — 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


CARRIER—NEGLIGENCE—DUTY TO STOP TRAIN—DAM- 
AGEs.—(1) It is the duty of those in charge of a railway 
train, on approaching a station where such trains stop, 
upon being flagged so to do, to be on the alert and 
lookout for such signal, and stop when it is given. (2) 
In the absence of gross negligence, recklessness, will- 
fulness, malice, insult or inhumanity, only actual dam- 
ages can be allowed. No recovery can be allowed for 
inconvenience or even pbysical hardship when the 
same are voluntarily undertaken. The general rule is 
“that pain of mind is only the subject of damages 
when connected with bodily injury; it must be so 
connected in order to include it in the estimate, unless 
the injury is accompanied by circumstances of malice, 
insult, or inhumanity.’’ Francis v. St. Louis Transf. 
Co., 7 Mo. App. 7; Tugg v. St. Louis, ete., R. Co., 6 
Am. & Eng. R. cases, 349; Nelson v. Atlantic, ete. R. 
Co., 68 Mo. 593; Milwaukee, etc., R. Co.v. Armstrong, 
91 U. S. 489: Chicago, etc., R. Co. v. Scurr, 59 Miss. 
456. U.S. Circ. Ct., S. D. Mississippi, Nov. 29, 1882. 
Morse v. Duncan. Opinion by Hill, D. J. 


CoNSTITUTIONAL LAW — STATE STATUTE REGULAT- 
ING OPERATION OF RAILROADS. —A State statute 
requiring railroads to draw the cars of other corpora- 
tions as well as their own, at reasonable times and for 
a reasonable compensation, to be agreed upon by the 
parties or fixed by the railroad commissioner, does not 
conflict with the constitutional provision that Congress 
shall have power to regulate commerce between the 
States. In Railroad Co. v. Fuller, 17 Wall. 560, it was 
held that a State statute requiring railroads to fix 
their rates for transportation of passengers and freight, 
and to cause a printed copy of such rates to be posted 
up at all their stations along the line, was a mere 
police regulation, and did not conflict with an act of 
Congress authorizing railroads to receive compensa- 
tion for the transportation of passengers and merchan- 


* Appearing in 14 Federal Reports. 








dise over their lines. It was stated by Swayne, J., to 
be such an act as forms ‘‘a portion of the immense mass 
of legislation which embraces everything within the 
territory of a State not surrendered to the general 
government, all which can be most advantageously 
exercised by the States themselves."’ See also, Chicago 
B. & Q. R. Co. v. lowa, 94 U. S. 155; Munn v. Illinois, 
94 id. 113; Sherlock v. Alling, 93 id. 99, 104. In all 
such cases respecting commerce between different 
States the State legislatures may act, and their statutes 
are valid so long as Congress does not see fit to legis- 
late upon the subject, aud supersede the statutes of 
the State by enactments of its own. U. 8S. Cire. Ct., 
E. D. Michigan, November 1882. Rae v. Grand Trunk 
Railway Co. Opinion by Brown, D. J. 


MARITIME LAW — COMPULSORY PILOTAGE—TENDER 
OF SERVICES. — A pilot who brought a vessel into the 
port of New York from sea became entitled under a 
State statute to pilot her to sea when she next left the 
port, by himself or one of his boat’s company. The 
master of the vessel arranged with the pilot to meet 
him at a certain time and place, whence they were to 
go on board the vessel together. The pilot presented 
himself at the time and place appointed; the master 
did not appear, but went on board and to sea without 
a pilot. Held, that this was sufficent tender of 
his services on the part of the pilot, 
without his presenting himself on board the 
vessel, to charge the vessel with liability for the dam- 
ages resulting from the non-performance of the obliga- 
tion created by the statute. Steamship Co. v. Joliffe, 
2 Wall. 450; Ex parte Mc Niel, 13 id. 242. U.S. Dist. 
Ct., E. D. New York, Dee. 7, 1882. The Francisco 
Gargwilo. Opinion by Benedict, D. J. 


MARITIME LAW — EVIDENCE — INEVITABLE ACCI- 
DENT — BURDEN OF PROOF. — Where in case of a col- 
lision at sea at night, the defense of inevitable accident 
is raised, and the main issue is whether the weather 
was such that the lights of one vessel could be seen in 
time by the other to enable her by due nautical skill 
to keep out of the way, held, that the burden of proof 
is upon Jibellants to show not only that their lights 
were burning, but also that the weather was such that 
they could be seen a sufficient distance to avoid the 
collision. See The Morning Light, 2 Wall. 550; The 
Mabey, 14 id. 204; Butterfield v. Boyd, 4 Blatch. 356; 
The Marphesia, L. R., 4 P. C. 212; The .Benmore, L. 
R., 4 Adm. 132; The Abraham, 2 Asp. Mar. Cas., N. S., 
34; The Dayton, 18 Blatch. 411. U. 8. Dist. Ct., S. 
D. New York, Dec. 8, 1882. The Florence P. Hall. 
Opinion by Brown, D. J. 


UNITED STATES SUPREME COURT 
ABSTRACT. 

CORPORATION — RAILROAD CO.— ULTRA VIRES— DIS- 
POSITION OF FRANCHISES.-— The South Georgia & Flor- 
ida Railroad Co., having power, by its charter, to con- 
struct a railroad from Albany to Thomasville, Georgia, 
and from Thomasville to the Florida line, and also 
power to purchase and sell ail kinds of property of 
every nature and quality, and to incorporate its stock 
with that of any other company, contracted with the 
Albany & Gulf Railroad Co. to construct its road from 
Thomasville to Albany, and to sell and deliver it tothe 
latter company in sections as completed, together with 
the franchise of using the same, and to incorporate its 
stock created for building said road with that of the 
Albany & Gulf Railroad Co. Held, that this contract 
was not wlira vires. The Afbany & Gulf Railroad Co. 
had the same general power, except that of incorpo- 
rating its stock with that of other companies, and had 
the right under ite charter also to construct a railroad 
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from Thomasville to Georgia. Held, that it was not 
acting ultra vires to make the purchase of said road 
and franchises as above stated, and to pay for the same 
by issuing its own stock therefor; which was delivered 
to and accepted by the contractorsin lieu of the stock 
of the South Georgia & Florida Railroad Co., which 
latter stock they had subscribed for and agreed to 
take in payment for the work of construction. When 
arailroad company has the right of constructing a 
particular line of railroad, with general power to pur- 
chase all kinds of property of whatever nature or kind 
it may purchase from another company a road con- 
structed upon that line, if the latter company had 
power to sell and dispose of the same. As a general 
rule a corporation cannot dispose of its franchises, nor 
arailroad company its road, without legislative au- 
thority; but in this case it was held that the legisla- 
tive authority existed. Prior tothe purchase of the 
railroad the Albany & Gulf Railroad Co. had executed 
atrust deed by way of mortgage upon all its railroad 
and property acquired or to be acquired. Held, that 
inasmuch as the road purchased was within its chart- 
ered limits, and might have been constructed if it had 
not been purchased, the mortgage extended to and 
covered the said road, when purchased, the same as it 
would have done had the company itself constructed 
it. The contractors who built the road and accepted 
in payment therefor the stock of the Atlantic & Gulf 
Railroad Co. in lieu of that of the South Georgia & 
Florida Railroad Co., and the assignees and purchas- 
ers of said stock, after the transaction between the 
two companies has been carried into effect, and the 
road has been possessed and operated by the Atlantic 
& Gulf Railroad Co. for several years, are estopped 
from claiming the right to be regarded as stockholders 
of the South Georgia & Florida Railroad Co., or as 
preferred creditors as against the railroad itself. Hav- 
ing voluntarily accepted the position of stockholders 
of the purchasing company, they cannot question the 
validity of the transaction adversely to it, or to the 
mortgage giving by it, covering the road in question. 
The stock thus issued and accepted was preferred 
stock, on which interest was payable. Held, that the 
holders thereof, and their assigns having accepted it, 
and received interest on it for several years, are es- 
topped from questioning the power of the company to 
issue such preferred stock. The South Georgia & 
Florida Railroad Co. having received all it stipulated 
for, and having incorporated its stock with that of the 
Albany & Gulf Railroad Co. by accepting the stock of 
that company in lieu of issuing its own stock, and 
being in fact amalgamated therewith so far as the 
road in question is concerned, has no ground to com- 
plain that the terms of the contract have not been ful- 
filled by the Atlantic & Gulf Railroad Co. It has lost 
nothing. It has not incurred any liability which is 
not protected by first liens on the road, the priority 
of which is conceded by all parties. Decree of U.S. 
Cire. Ct., S. D. Georgia affirmed. Branch v. Jesup. 
Opinion by Bradley, J. 
[Decided Jan. 15, 1883.1 

REMOVAL OF CAUSE— WHEN THIS COURT WILL NOT 
REVIEW ORDER OF Circuit CourT.—In a suit for fore- 
closure, commenced ina State Court, and removed to 
the Circuit Court of the United States, a motion to 
remand the cause was made and overruled. Subse- 
quently a final decree of sale was passed. Upon appeal 
merely from the order confirming the sale, the final 
decree not disclosing affirmatively a want of jurisdic- 
tion, this court will not examine the record, prior to 
such final decree, to see whether the petition for re- 
moval was filed in proper time, or whether it makes a 
case of Federal jurisdiction by reason of the presence 
in the suit of a controversy between citizens of dif- 
ferent States; but assuming that the final decree was 





within the power of the Circuit Court to render, will 
only examine the decree to ascertain whether the sale 
was had in conformity with its provisions. See Wil- 
liams v. Nottawa, 104 U. S. 209; Removal Cases, 100 
id. 457; Babbitt v. Clark, 103 id. 606; Railroad Co. v. 
Wiswall, 23 Wall. 507; Insurance Co. v. Comstock, 16 
id. 258; Railroad Co. v. Koontz, 104 U. S. 15. Order 
of U.S. Cire. Ct., 8. D. Illinois affirmed. Turner v. 
Farmers’ Loan & Trust Co. Opinion by Harlan, J. 
[Decided Jan. 15, 1883.] 


PRACTICE — APPEAL— WHAT OPEN FOR REVIEW — 
WHAT DEMURRER ADMITSs.—(1) The only questions open 
for examination on a bill of review for error of law 
appearing on the face of the record are such as arise on 
the pleadings, proceedings, and decree, without refer- 
ence to the evidence in the cause. Whiting v. Bank 
of the United States, 13 Pet. 6; Putnam v. Day, 22 
Wall. 66; Buffington v. Harvey, 95 U.S. 99; Thomp- 
son v. Maxwell, id. 397. (2) A demurrer admits only 
such facts as are. properly pleaded. As questions of 
fact are not open for re-examination on a bill of re- 
view for errors in law, the truth of any fact averred 
in a bill of review inconsistent with the decree is not 
admitted by a demurrer, because no error can be as- 
signed on such a fact, and it is therefore not properly 
pleaded. Decree of U. 8. Cire. Ct., N. D. Illinois, af- 
firmed. Shelton v. Van Kleeck. Opinion by Waite, 
Cc. J. 

(Decided Jan. 8, 1883.] 


a 


MINNESOTA SUPREME COURT ABSTRACT. 
DECEMBER, 1882. 


FIXTURES—ONE ERECTING SHELVING AND COUNTERS 
UNDER LICENSE MAY REMOVE — CONVERSION.— Plaint- 
iff under a license from defendant, the owner of a 
building,annexed to such building shelving and count- 
ers. Held, that plaintiff had the right to remove this 
property, and defendant having upon request refused 
him permission to enter the building and remove it, 
that an action would lie for damages for wrongful cou- 
version notwithstanding the fact that the property 
had not been dissevered from the realty. The general 
rule which obtains where the common-law distinctions 
between different forms of action are preserved, un- 
doubtedly is thatreplevin or trover will not lie for 
any thing attached to the realty. This proceeds upon 
the theory that it ceases to be a chattel by being af- 
fixed to the land, and becomes real property, but re- 
ducible again to a chattel state by separation from the 
realty, and that replevin or trover will only lie fora 
chattel. It may well be doubted whether the more 
sensible as well as logical rule would not have been 
that whenever the right of removal exists, the fixture 
retains its chattel natureeven during annexation, and 
that therefore trover or replevin would lie, even before 
severance from the realty, in favor of him having the 
right of removal against the owner of the realty, who 
upon demand, refuses him permission to enter and re- 
move. But whatever may have been the propriety in 
common-law forms of action of this rule, it can have 
no application under a system of practice, in which all 
distinctions in the forms of action have been abol- 
ished; and even under the common-law practice, the 
rule referred to was not applicable to articles in their 
nature furniture merely, which though fastened to 
the walls for safety or convenience, did not lose their 
character as personal chattels, nor to houses or other 
structures built on the land of another with his con- 
sent, and under an agreement, express or implied, that 
they should continue the personal property of the 
party erecting them, notwithstanding that they had 
not been severed from the land when the action was 
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brought. Warren v. Kinney, 25 Minn. 173; Smith v. 
Benson, 1 Hill, 176; Tift v. Horton, 53 N. Y. 877; Hill 
v. Sewald, 53 Penn. St. 271; Osgood v. Howard, 6 
Greenl. 452; Davis v. Taylor, 41 Il]. 405; Adams v. 
Goddard, 48 Me. 212; Gutherie v. Jones, 108 Mass. 191; 
Tierney v. Watkins, 13 Mo. 201; Vilas v. Mason, 25 
Wis. 312. Stout v. Stoppel. Opinion by Mitchell, J. 


INFANCY — DISAFFIRMANCE OF DEED BY INFANT.— 
To give effect to the disaffirmance of an infant’s deed 
of land, it is not necessary that his grantee should be 
placed in statu quo by the restoration of the considera- 
tion or otherwise. Chandler v. Simon, 97 Mass. 514; 
Tucker v. Moreland, 10 Pet. 73. Where the infant, 
upon reaching majority, applies to a court of equity to 
have his deed avoided, the rule may be different. But 
the question then presented differs from that raised by 
a disaffirmance which has actually taken place. So 
too upon disaflirming, the former infant may in some 
circumstances be liable to restore the consideration to 
his grantee, or otherwise to place him in statu quo; but 
it does not follow that he must do either of these 
things as a condition precedent of disaffirmance. The 
rule with reference to the disafflirmance by an infant 
or former infant of a transfer of personal property is 
quite different from that as to disaflirmance of an 
infant’s conveyance of real estate. Dawson v. Helmes. 
Opinion by Berry, J. 

RAILROAD — FAILURE TO FENCE—LIABILITY FOR 
INJURY TO ANIMAL — PROXIMATE CAUSE.— The Min- 
nesota statute imposes upon all railroad companies 
the duty to build good and sufficient fences on each 
side of their roads, and provides that ‘‘all railroad 
companies shall be liable for domestic animals killed 
or injured by the negligence of such companies, and a 
failure to build and maintain fences as above provided 
shall be deemed an act of negligence on the part of the 
companies.’’ Plaintiff's mule escaped and ran upon 
defendant’s unfenced railroad track, and while run- 
ning and jumping along the railroad track, it got its 
foot into a small hole in the soil between the ties, and 
in some unexplained way broke its leg. The hole was 
asmall one, “about the size of a mule’s foot,’’ and 
from two to four inchesin size ‘teach way.”’ There 
was no train along the track at the time of the injury. 
Held, that the injury was not one reasonably to be 
apprehended, and did not follow asa natural or ordi- 
nary sequence of the absence of a fence, and that the 
railroad company were not liable for the killing of the 
animal. See Holden v. Railroad Co., 30 Vt. 297. The 
cases Salisbury v. Herchenroder, 106 Mass.99; Seimers 
v. Eisem, 54 Cal. 418; Powell v. Salisbury, 2 Younge 
& J. 391, distinguished. Nelson v. Chicago, Milwau- 
kee & St. Paul Railway Co. Opinion by Mitchell, J. 


_————— 


NEBRASKA SUPREME COURT ABSTRACT. 

DEDICATION — BY SELLING LAND IN REFERENCE TO 
PLAT OF STREET — ADVERSE POSSESSION. — The owner 
of land made a plat of the same, wherein lots and 
streets were marked aad sold lots by descriptions 
having reference to the streets, but not including such 
streets. Held, that there was a dedication of the 
streets to the public and a sale under execution against 
the owner of one of the streets gave no title to the 
purchaser. No one but the owner of the fee can 
dedicate land to the use of the public; but where he 
has done an act with the intention of influencing the 
conduct of another, as the filing of a plat of a street 
and selling lots fronting thereon, and such other person 
has thereby been induced to purchase such lots, or 
some of them, the original owner will be estopped to 
deny the dedication. In Livermore v. City of Ma- 
quoketa, 35 Iowa, 358, one L., being the owner of a 





tract of land, laid the same off as a town plat, designat- 
ing a block not divided, as ‘‘ Livermore square.’’ There 
was evidence tending to show that after the filing of 
the plat L. had treated the square as belonging to the 
public. It was held that the dedication was suffi- 
ciently established. And in Giles v. Ortman,11 Kan. 
59, where it appeared that the owners of land, in pre- 
paring the plat of a town for acknowledgment and 
record intended to lay out a strip of ground as an 
alley and thus dedicate the same tothe use of the 
public, and took certain steps to carry the intention 
into effect, it was held that but slight evideuce would 
sustain a finding that such dedication was in fact made. 
So in this case, the street was marked on the plat as 
though it was open, and lots were sold upon such 
street, which probably could not have been done but 
for the fact that it was regarded as the public thorough- 
fare. Held, also, that the owner after such dedication 
could not acquire title by adverse possession as his 
possession thereafter would not be adverse. Burhans 
v. Van Zandt, 7 Barb. 91; Currier v. Earl, 1 Shep. 216; 
Johnston vy. Farlow, 13 Ind. Law, 84. Gregory v. City 
of Lincoln. Opinion by Maxwell, J. 

(Decided Dec. 7, 1882.] 

PARTNERSHIP — REAL ESTATE OF FIRM WITH TITLE 
IN INDIVIDUAL MEMBER NOT LIABLE FOR HIS DEBTS. 
—Judgments against a member of a firm upon indi- 
vidual debts are not a lien against real property pur- 
chased with partnership funds, the title to which is in 
him as against partnership debts. The lien of a judg- 
ment is not an interest in the real estate of the debtor. 
The creditor has neither a jus in re nor a jus in rem as 
regards the real estate. The lien merely confers the 
right to levy thereon to the exclusion of other adverse 
interests subsequent to the judgment. Goveneyer v. 
Insurance Co., 62 Penn. St. 342; Conrad v. Insurance 
Co., 1 Pet. 386; Kemper v. Adams, 5 McLean, 507; 
Schaffer v. Cadwelleder, 36 Penn. St. 126; Thulluson 
v. Smith, 2 Wheat. 396; Metz v. State Bank, 7 Neb. 
165; Galway v. Malchow, id. 285, and it attaches only 
to the interest of a debtor in the lands. Uhl v. May, 5 
Neb. 157; Mansfield v. Gregory, 8 Neb. 432, S. C. 11 id. 
297. In the last case itis said such lien does not ex- 
ceed the actual interest of the judgment debtor in the 
land, and is subject to every equity therein existing 
against the debtor at the time ofits rendition. If 
property is bought by a partner in the firm, acting for 
the firm, the property belongs to the partnership as 
soon as the sale is complete, because the purchaser is 
the firm; and the fact that the title to real estate thus 
purchased is taken in the name of one of the partners, 
will not deprive it of the character of partnership 
property. Where a partuership is insolvent, the rule 
is to give to the creditors all the effects of the partner- 
ship, if necessary, for the payment of the debts, leaving 
only the surplus, if any, to private creditors, and to 
give to private creditors the private assets of the 
several partners, applying only the surplus to payment 
of the partnership debts. Ex parte Crowder, 2 Vern. 
706; Ex parte Cook, 2 P. Wms. 500; Parsons, Part. 
347, 348. The joint creditors have the primary claim 
upon the joint fund in case of insolvency, and the 
partnership debts are to be paid before any portion of 
such funds can be applied to other purposes. Murrill v. 
Neill, 8 How. U. 8. 414; Converse v. McKee, 14 Tex. 
20; 3 Kent, Comm. 65. The basis of the rule is that 
the credit being given to the firm, the assets of such 
firm will be applied where the credit was given, and 
not be diverted to the payment of a debt incurred 
upon the sole responsibility of one member of 
the firm. 3 Kent Comm. 65. tin Maurrill  v. 
Neill, 8 How. 414, the Supreme Court of the 
United States say: ‘The rule in equity governing 
the administration of insolvent partnerships is one 
of familiar acceptation and practice; it is one which 
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will be found to have been in practice in this country 
from the beginning of our judicial history, and to 
pave been generally, if not universally, received. This 
rule, with one or two eccentric variations in the 
English practice, which may be noted hereafter, is 
believed to be identical with that prevailing in Eng- 
land, and is this: That partnership creditors shall, in 
the first instance, be satisfied from the partnership 
estate, and separate or private creditors of the individ- 
ual partners from the separate and private estate of the 
creditors with whom they have made private and in- 
dividual contracts; and that the private and indivi- 
dual property of the partners shall not be applied in 
extinguishment of partnership debts, until the separ- 
ate and individual creditors of the respective partners 
shall be paid. The reason and foundation of this rule, 
or its equity and fairness, the court is not called on to 
justify. Were those less obvious than they are, it 
were enough to show the early adoption and general 
prevalence of this rule to stay the hand of innovations 
at this day; at least under any motive less strong than 
the most urgent propriety.’’ In New York this rule 
has been adopted. Itis held that ‘the partnership 
property of a firm shall all be applied to the partner- 
ship debts, to the exclusion of the individual members 
of the firm; and that creditors of the latter are to be 
first paid out of the separate effects of their debtor, 
before the partnership creditors can claim any thing 
therefrom.’’ Jackson v. Cornell, 1 Sandf. Ch. 60; 
Murray v. Murray, 5 Johns. Ch. 60; Wilder v. Keeler, 
3 Paige, 164; Payne v. Mathews, 6 id. 19; Hutchinson 
y. Smith, 7 id. 26. In McCulloh vy. Dashiell, 1 Harris 
& G. 96, it was held that individual creditors of a part- 
ner were entitled to a preference over the partnership 
creditors in the distributing of the separate estate of 
the debtor. See also Woddrop v. Ward, 3 Des. Eq- 
203; Jarvis v. Brooks, 3 Foster, 136. In Ohio it is held 
that the rule in equity in the distribution of the joint 
aud separate assets of insolvent debtors — partners — 
is that the individual assets of a partner be first ap- 
plied to the debts of his individual creditors, and the 
partnership assets first to the partnership debts. 
But if there is no joint estate and no living solvent 
partner, the rule does not apply. Rogers v. Meranda, 7 
Ohio St. 179; Budge v. McCullough, 27 Ala. 661; 
Daniell v. Townsend, 21 Ga. 155. Bowen v. Billings. 
Opinion by Maxwell, J. 

(Decided Dec. 7, 1882.] 


STATUTE — REPEAL BY IMPLICATION NOT FAVORED. 
— The law does not favor arepeal by implication, but 
a later statute, which contains provisions clearly re- 
pugnant toa former, repeals it as completely as though 
it contained express words to that effect. Johnson v. 
Hahn, 4 Neb. 146; Goodyear v. Boston, 20 Pick. 410; 
* Whitney v. Blanchard, 2 Gray, 209; Pierpont v. 
Cranch, 10 Cal. 316; and the same rule applies to city 
ordinances. Fa parte Wolf. Opinion by Maxwell, J 
(Decided Jan. 3, 1883.] 


——_~—__—— 


ILLINOIS SUPREME COURT ABSTRACT. 
NOVEMBER 1882.* 


BOUNDARY — MONUMENTS CONTROL.— Where the 
frontage of the two corner lots of a block is not given 
on the plat thereof, and a question arises as to the size 
of one of the corner lots, as affecting boundary lines 
between the lots, the location of the lots as actually 
staked must control, and the stakes between the lots, 
if clearly established, will settle the corners and 
boundaries of the lots. Murphy v. Reemenschneider. 
Opinion by Sheldon, J. 








* Appearing in 104 Mine ,is Reports. 





CONSTITUTIONAL LAW — REPEALS BY IMPLICATION. 
— That clause of the Constitution (sec. 13, art. 4.) 
which provides ‘‘that no act hereafter passed shall 
embrace more than one subject,” etc., and “that no 
law shall be revised and amended by reference to its 
title only, but the law revised or section amended 
shall be inserted at length in the new act,’’ was not 
intended to control the doctrine of repeals by implica- 
tion. Geisen v. Heiderich. Opinion by Mulkey, J. 


EQUITABLE ACTION — INCONVENIENT BUILDING IN 
HIGHWAY.— A bill in chancery by property owners, 
seeking to have removed a buildingin a highway ap- 
purtenant and affording access to their property, and 
to enjoin the closing up of the highway, there being 
nothing about the building deleterious to the health of 
the complainants, or such as to render the use of their 
habitations uncomfortable or dangerous, it being 
simply inconvenient to have it occupy the street, 
shows no case for equitable relief. See Dunning v. 
Aurora, 40 lll. 481; Irwin v. Dixon, 9 How. 6; Lining 
v. Geddes, 1 McCord’s Ch. 304; Robeson v. Pitenger, 
1 Greene’s Ch. 57. Clark vy. Donaldson. Opinion by 
Scholfield, J. 


MORTGAGE—ASSUMPTION OF MORTGAGE BY GRANTEE 
— WHAT ESSENTIAL.—A grantee of a mortgagor, who 
merely purchases the equity of redemption, is not 
liable to the mortgagee for any part of the mortgage 
debt not satisfied by sale on foreclosure; but if he 
purchases the property of the mortgagor, and asa 
part of the contract of purchase assumes and agrees to 
pay the mortgage indebtedness, he becomes personally 
liable to the mortgagee, and an appropriate action may 
be maintained against him to enforce his liability 
under the contract. Where a party receives a war- 
ranty deed, containing a clause that it is made subject 
to a prior mortgage given upon the land by the grantor 
to a third person, this of itself will create no personal 
liability on the part of the grantee to pay the out- 
standing incumbrance. A deed, for the expressed 
consideration of $15,000, conveyed certain lots, and 
recited that it was made subject to three mortgages 
on the property, given by the grantor, which were 
described, amounting to $10,191, for which convey- 
ance, and another fora house and lot, the grantee 
therein conveyed to the grantor 560 acres of other 
land, estimated at the value of some $5,000. The deed 
from the mortgagor provided that the grantee should 
pay all taxes for the year of the sale, then a lien on the 
property, but omitted to make provision for the pay- 
ment of the mortgage indebtedness, and the proof was 
that the deed of the mortgagor was drawn as the 
parties had agreed and directed it to be made. It was 
held that the purchaser did not thereby assume and 
bind himself to pay the mortgages, nor did the fact he 
expected to pay them in time, and even paid some 
interest on them, operate to fix his personal liability 
to the mortgagees. Rap yv. Stoner. Opinion by 


Craig, J. 
> 


RECENT ENGLISH DECISIONS. 

CONFLICT OF LAW — SUITS PENDING IN TRIBUNALS 
OF DIFFERENT COUNTRIES — STAY Of PROCEEDINGS. 
— Where two or more actions are pending between 
the same parties in respect of the same subject-matter, 
the court has jurisdiction to stay proceedings in all 
but one of them on the ground that the concur-- 
rent litigation is vexatious, even where one of the 
actions is in a foreign court, and judgment has not 
been obtained in any of the actions. But where one 
action is in a foreign court, the party applying for a 
stay of proceedings must make out a special case for 
relief, whereas where all the litigation is in England 





THE ALBANY LAW JOURNAL. 








(or semble in the Queen’s courts anywhere) the con- 
current proceedings are prima facie vexatious. The 
judgment of Chitty, J. (46 L. T. Rep., N. S. 567; 21 
Ch. Div. 202,) affirmed. Cox v. Mitchell, 1 L. T. Rep., 
N. 8S. 8; 7 C. B., N. S. 55, The Mali Ivo, 20 L. T. Rep., 
N.S. 681; L. Rep. 2 Adm. & Eccl. 356; The Cat- 
terina Chiazzaro, 34 L. T. Rep., N. S. 588; 1 P. Div. 
368, and Lord Dillon v. Alvares, 4 Ves. 357, com- 
mented on. An interlocutory order for accounts and 
inquiries containing no declaration of rights is not a 
judgment. Ct. of Appeal, Dec. 9, 1882. McHenry v. 
Lewis. Opinion by Jessel, M. R., and Bowen, L. Ses 
(47 L. T. Rep., N. S. 549). 


CONTRACT — BY LETTER — FOR LEASE — EVIDENCE 
— FRIVILEGED COMMUNICATION.—(1) A., the defend- 
ant wrote to his solicitor, who was also the solicitor of 
E., the plaintiff: ‘You may make Mr. E. an offer of 
the T. Hotel at 1501. per annum from Lady-day, 1881; 
tenant to pay all rates and taxes, except property tax, 
and do internal and external painting and repairs; 
the roof and walls to be kept in repair by the landlord. 
Term, ten years; a proper lease to be drawn up with 
all proper clauses, and to be approved by me and my 
solicitor.”" This letter was forwarded to the plaintiff, 
who at once wrote and accepted the offer. There was 
some evidence that the defendant knew the plaintiff 
wasa brewer. Held, that the words, ‘‘ to be approved 
by me and my solicitor,” did not prevent the letters 
formiug a complete contract, and that the defendant 
was not entitled to insist on the lease containing a 
covenant against underletting. (2) A subsequent let- 
ter from the defendant to the solicitor, expressing 
satisfaction that E. had accepted the offer, was ten- 
dered in evidence. Held, that the letter was privi- 
leged. Ch. Div., Dec. 12, 1882. Eudie v. Addison. 
Opinion by Pearson, J. (47 L. T. Rep., N. S. 543). 


WILL — CONSTRUCTION — BEQUEST TO CHILDREN 
oF A. AND C.—LAPSE. — (1) A bequest *‘ unto and 
equally amongst all the children of A. B. and the said 
C. D.” is a gift to C. D. himself and not to his chil- 
dren. Moreover, it is not a gift toC. D. as the mem- 
ber of a class, for to constitute a named person a 
member of a class, he must have a common character 
with the unnamed members. Lugar vy. Harman, 1 
Cox, 250; Peacock v. Stockford,3 D. G. & M. G. 73; 
Hawes v. Hawes, 43 L. T. Rep., N. S. 280. (2) The 
will provided thus in relation to the bequest: ‘‘ I direct 
that the same should be vested legacies at the time 
of my decease.”’ Held, that there would arise no lapse 
from C. D.’s death in the testator’s lifetime; for an 
intention to benefit such only of the legatees as should 
be living at the testator’s death was indicated by the 
words quoted. See Porter v. Fox, 6 Sim. 485; Shaw 
v. McMahone, 4 Dr. & W. 431; Clarke v. Phillips, 17 
Jur. 886; Re Stanhope’s Trusts, 27 Beav. 201; Re 
Wood’s Will, 3lid. 323; Drakeford v. Drakeford, 33 
id. 43; Aspinwall v. Duckworth, 35 id. 307; Re Chaplin’s 
Trust, 9 L. T. Rep., N.S. 475; Re Allen, 44 id. 240; 
Ch. Div. Nov. 6, 1882. Re Featherstone’s Trust. 
Opinioa by Kay, J. (47 L. T. Rep., N.S. 538). 


—_—_—_e—___—_ 


CORRESPONDENCE. 


TENANCY BY THE ENTIRETY. 


Editor of the Albany Law Journal: 

Your correspondent under date of March 5th inst., 
thinks “‘tenancy by the entirety”? and “tenancy by 
the curtesy ’’ should “‘ sail in the same boat’’ and be 
borne to the same haven by the same breeze. 

He fails to appreciate, I imagine, that the one lives 
only upon the death of one of its two originators, and 





the other lives, if at all, during the lives of two of itg 
recipients. 

Has tenancy by the entirety survived, or has it not 
long since been consigned to the tomb of the feudal 
Capulets? Who can solve this proposition otherwise 
than as indicated in the convincing opinion of Judge 
Danforth in Meeker v. Wright, 76 N. Y. 262. 

The proposition is this: Lands are conveyed to 
Thomas Jones and Elizabeth French, “ their heirs and 
assigns,” to-day. They are confessedly tenants in 
common. Elizabeth to-morrow marries Thomas. Do 
they cease to be tenants in common? Clearly not, even 
at common law. Why then if lands are conveyed to 
Thomas Jones and Elizabeth Jones, his wife, ‘‘ their 
heirs and assigns,” are they not tenants in common, 
when the statute says, “ and means what it says,”’ “ any 
married female may take any interest or estate in real 
property in the same manner and with like effect as if 
she was unmarried ’’? 


Yours truly, 


B. B. 
Rocuester, N. Y., March 10, 1883. 


—\__»__——_ 


COURT OF APPEALS DECISIONS. 
i ie following decision was handed down, Fri- 
day, March 16, 1883: 

Orders of the Special Term and General Term re- 
versed with costs, and thata peremptory mandamus 
issue requiring the comptroller to countersign the 
warrant drawn in favor of relator— The People ex rel. 
William J. Woods, Appellant v. Isaac W. Crissey, 
Comptroller of the City of Troy, respondent. 

The following decisions were handed down Tuesday, 
March 20, 1883: 

Judgment affirmed with costs—Tag v. Kelettas; 
Metzger v. Hermann® Noyes v. Bailey; Crosser v. Cor- 
nell Steambout Company; Lanetot v. Troy & Lansing- 
burgh Railroad Company; Fisk v. Costor.— Order 
affirmed with costs — Jn re Application of Thomas T. 
Church.—— Order of General Term reversed, order of 
Special Term affirmed with costs— The People v. The 
Mechanics and Traders Saving's Institution.—Judg- 
ment reversed, new trial granted, costs to abide event 
— Vogelv. The Mayor, etc., of New York.—Judg- 
ment affirmed, and judgment absolute on the stipula- 
tion, with costs — Hunter v. Herrick. 


AND NEW EDITIONS. 


REMARKABLE TRIALS, VOL. II 


Remarkable Trials of all Countries: With the evidence and 
speeches of Counsel, Court Scenes, Incidents, etc., com- 
piled from official sources, Volume il. New York. 8.8. 
Peloubet & Company, 1882. P. 436. 

This book contains reports of five trials, namely: 
those of Jacob Rosenzweig in 1871, in New York; 
John Brown in 1859, at Charlestown, Va.; Frank H. 
Walworth in 1873, in New York; George W. Cole, in 
1868, and a second trial the same year, in Albany, N. 
Y. Also accounts of a Moorish execution, of the 
crime of Count de, Bocaime, of a murder by Dr. 
Coolidge and of a remarkable escape from prison. 
The reports of trials are in a sensational daily news- 
paper style and appear to be taken from newspaper 
articles published at the time of the occurrences. To 
those enjoying the perusal of such matters the 
book willbe of interest. To the professional reader 
we cannot recommend it as of great value, though he 
will find much therein that is very readable. 


NEW BOOKS 
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CURRENT TOPICS. 


HE recent action of Governor Cleveland in par- 
doning a murderer on condition that he refrain 
from intoxicating drink for five years has been a 
good deal criticized by the press, on the ground 
that there is no power to compel the fulfillment of 
the condition. That is true; but conditional par- 
dons are authorized by the constitution, and in case 
the condition shall be broken the Governor has 
power toremand the offender to his punishment. 
Exactly such a pardon had been granted in Arthur 
v. Craig, 48 Iowa, 264; 8. C., 30 Am. Rep. 395, and 
exactly this was held as to the effect of it. We 
know nothing of the particular circumstances of the 
case in question, but there can be no question of the 
Governor’s power to grant such a pardon and to re- 
voke it in case of breach of condition. 


Our Legislature have stultified themselves by pass- 
ing an amendment of the Penal Code allowing cigar, 
tobacco and ice-cream shops be kept open on 
Sunday. It isa humiliating confession that these 
articles are so essential to the health and happiness 
of mankind that the matter could not have been left 
to the construction of the courts, and needed a 
grave legislative enactment. Probably the Chinese 
would think the trade in opium ought to be per- 
mitted on Sunday. Of course there is no fault to 
be found with having ice-cream shops kept open a 
reasonable time on Sunday morning to supply 
customers who want this provision, but if men are 
such slaves to tobacco that they cannot live over 
Sunday without it, let them lay in their supply on 
Saturday night, and give the shop keepers a chance 
to rest on Sunday. This legislation is of a laughably 
puerile sort. As we understand it, it also extends to 
these articles a privilege which does not attach to 
meats and provisions. These latter can only be sold 
up toa certain hour on Sunday, but if our law- 
makers or others want their tobacco or treat their 
‘girls ” to ice-cream, they are to be at liberty to do 
so at any hour. The Governor has shown himself a 
sensible man thus far; now Ict him put his foot down 
on this silly scheme, and thus assure the community 
that every unnecessary encroachment on the rest and 
quiet of Sunday is to be sternly resisted. 


The Rev. Dr. Ecob, of this city, in a discourse 
last Sunday made the following striking observations 
on Conscience in Law: ‘‘ Consider first conscience 
the soul of law. I beg you to observe just here 
the distinction between legislation and law. We 
Americans carry legislation forever upon our backs 
like an old man of the sea. We are ridden to death 
by legislation. But we are none too rigidly yoked 
with law. Law grows; legislation is made. As the 
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result of a factious warfare between parties, men of 
all mental and moral shapes and colors are brought 
together, and this motly assemblage forthwith dis- 
poses themselves into various committees and what 
not,and proceed to legislate. They vote up and down, 
to the right and left; acts and provisions emanate 
by scores, by hundreds, by thousands, from this 
legislative body. They volley their bills upon us 
like a Gatling gun. When they are done with this 
volley and thundering, and the smoke clears away, 
we find a certain stack of parchments filed snugly 
away, containing a record of the hundreds of 
thousands of acts, acts which the plain citizen 
never feels, nor hears, nor sees. This we call making 
laws. I do not wonder that laws have fallen into 
such contempt, when the laws of the land have be- 
come simply a foot-ball to be kicked back and forth 
between political parties. What do we mean by 
laws as distinct from mere legislation? We mean 
those great common principles of right which lie at 
the heart of all good governments, the rights of 
property, the rights of the individual, freedom, 
order, good morals, These principles, few in 
number, hardly a decalogue, are the nugget of pure 
law in the mountain of the world’s legislation. This 
little deposit of real law is simply the crystallization, 
of the world’s conscience. Your conscience and 
mine is represented there. Touch one of those 
great principles, and we thrill as if a nerve had been 
touched, because the law is part and parcel of us, 
and bearing the express image of the divine power 
within us we know it must be of and from the 
divine power above us. The conscience of the law 
rests upon the conscience of the race, the conscience 
of the race rests upon God. * * * These men 
who by courtesy are called law-makers, but in reality 
are only legislators (in the modern sense), must be 
made to understand that their little vote will be 
called at last before the majority of that inflexible 
judge, the conscience of the State. That judge is 
never confused by multiplicity of enactments. A 
few great principles, clear as the sun, always enlighten 
his eyes. And there is no appeal from the decision 
of that tribunal.”” We commend these words to the 
consideration of those accidental law-makers in our 
capitol who think to inflict upon the people of this 
State the curses of cheap rum and a free-and-easy 
Sunday. 


While we are pursuing the vein of fine judicial 
writing we must not omit to call attention to the 
opinion of Judge Finch,'in Badger v. Badger, 88 N. 
Y. 546. This was the case where a man passed as a 
husband, under an assumed name, in one part of the 
town of his residence, and as a bachelor,under his real 
name,in another. Judge Finch says: ‘‘ It is over this 
cohabitation, and its true character and meaning 
that the controversy arises. So faras we know, the 
association began when the plaintiff was young,and 
the decedent in middle life, and continued until he 
fell dead, an old man of seventy-six. It lasted with- 
out interruption. It survived the loss of youth and 
its attractions; it ran on through sickness, paralysis, 
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and some degree of mental weakness; it showed no 
trace of the satisfied passion that tires of its victim 
and abandons her for new temptation; it did not 
change when the girl had grown into the matron and 
become deaf and lame; it stayed with the tenacity 
of love and duty, remaining patient and faithful 
until the end. Itis argued with great force, that if 
this relation was that only of lover and mistress, it 
approached strangely near to matrimonial truth and 
devotion, and gave to unlawful lust an endurance 
and virtue not common or expected. * * * In 
the general repute surrounding them, the slow 
growth of months and years, the resultant picture of 
forgotten incident, passing events, habitual and 
daily conduct, presumably honest because disinter- 
ested, and safer to be trusted because prone to sus- 
pect, we are enabled to see the character of the co- 
habitation, and discern its distinctive features. 
It is for that reason that such general repute is per- 
mitted to be proven. It sums upa multitude of 
trivial details. It compacts into the brief phrase of 
a verdict the teaching of many incidents and the 
conduct of years. It is the average intelligence 
drawing its conclusion.” This is the very model of 
the judicial style, and as we have more than once 
observed, we regard Judge Finch as at present cer- 
tainly unsurpassed, probably unequalled, as a judicial 
writer. 


The proceedings of the Executive Committee of 
the New York State Bar Association, at their meet- 


ing on Wednesday cf last week, show that the 
Association is rapidly gaining in strength and influ- 


ence. The profession is beginning more fully to 
appreciate the benefits of this Association and is 
rallying to its support. We commend it heartily. 
Those who become members before the visit of Lord 
Chief Justice Coleridge, will have an opportunity to 
participate in the welcome and entertainment of this 
distinguished guest. 


We must add to our collection of Practical Tests 
in Evidence the following from the London Law 
Journal; ‘‘The practice of experimenting before 
judges is likely to receive a check, if it is often fol- 
lowed by such results as happened in a case before 
Mr. Justice Pearson last week. Two German firms 
were disputing the exclusive right in certain patents 
for improvements ‘in the production of coloring 
matters suitable for dyeing and printing.’ The 
contention of the defendants was that the chemical 
means described in the specification were impossi- 
ble, because if the ‘ oxyazo-naphthalinoine’ were to 
be united with the ‘fuming sulphuric acid’ of the 
strength therein described, it would be dangerous 
to human life; and an experiment coram judice was 
proposed, Inanunguarded moment the judge con- 
sented, and adjourned in an empty room, where the 
baleful mixture was concocted by adding a tea- 
spoonful of the unpronounceable liquid to an ounce 
of fuming sulphuric acid. The result was terrific. 
‘So dense and poisonous’ were the effects of the 
fumes which arose, that judge, counsel, witnesses 





and bystanders fled, ‘with the utmost precipitancy, 
to avoid being asphyxiated on the spot.’ Her 
Majesty’s judges are brave men, but even in the 
search for truth they ought not to be exposed to 
dangers hitherto reserved for combatants in China; 
and the smoking out of the Royal Courts of Jus- 
tice, as if it were a nest of hornets, is a contempt of 
court for which none of the penalties provided by 
the Lord Chancellor’s bill is adequate.” The Lon- 
don Law Times says of the same transaction: ‘‘ We 
see no advantage in this kind of exhibition; the 
conditions under which such an experiment has to 
be made must tend to make it misleading, and a 
court should be, as a by-gone judge described it, 
‘a machine put in motion by evidence’ of wit- 
nesses, not by the exhibition of experiments.” 


The libel bill introduced by Senator Koch has 
passed our Senate in a very quiet way. It makes 
the publishers of a newspaper indictable for a libel 
therein, in any county where such newspaper circu- 
lates. We regard this as a very unjust and very 
unwise act. The present law makes the offense in- 
dictable in the county where the newspaper is pub- 
lished, or in the county where the person libelled 
resides. This is fair and just. The new proposi- 
tion can serve no honest purpose. It is designed 
to harass the press. If a person conceiving himself 
to be libelled does not dare have the issue tried 
where he lives, he should not be permitted to drag 
the publisher across the State, and thus subject 
him to unnecessary expense and loss of time, and 
possibly to unfair influences. We believe in holding 
the press to strict accountability for their utter- 
ances, but only in the modes provided for persons 
who do not publish newspapers. It is unwise to 
muzzle the watch dog of the press, although his 
bark is sometimes annoying and vexatious, and 
sometimes he bites the wrong man.— The House 
have killed this bill, but we will let stand what we 


have written. 
——_—_+__—_—_ 


NOTES OF CASES. 


HE latest decision about getting the contents of 
scientific books before the jury is Afarshall v. 
Brown, Michigan Supreme Court, Feb. 27, 1883, 15 
N. W. Rep. 55, which holds that such books cannot 
be indirectly introduced in evidence. The court 
said: ‘‘It was decided in People v. Hall, 48 Mich. 
486, that it was not competent to read professional 
books to the jury as evidence. The decision had 
not been made when this case was tried the second 
time; if it had been the error now complained of 
would probably not have been committed. On 
the cross-examination of Dr. Wood, a witness for 
the defendant, he was asked if he was acquainted 
with a certain book. He replied that he had heard 
of it but had not read it. He was then asked 
whether it was considered good authority, and he 
said it was. He was then requested to read a cer- 
tain paragraph during the recess of the court. 
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When the court convened again he was recalled, 
and counsel reading from the book the paragraph 
to which his attention had been called, asked him 
whether there was a case reported of taking sul- 
phate of zinc, followed by vomiting, purging and 
death? As this was what the paragraph stated, the 
evident purpose of the question was to put the pas- 
sage from the book in this indirect manner before 
the jury, instead of reading from it directly. The 
witness demurred to this method of examination, 
but was required to answer, and did so. The case 
differs from Pinney v. Cahill, 48 Mich. 584, where a 
medical book was produced to contradict a witness 
who professed to be testifying from it.” See 26 
As. Law Jour. 44; 24 id. 284; Huffman v. Click, 
77. N. C. 55; Stilling v. Town of Thorp, 54 Wis. 528; 
8. C., 41 Am. Rep. 60; Union Cent. Life Ins. Co. v. 
Cheever, 36 Ohio St. 201; 8. C., 38 Am. Rep. 573. 


In Andrews v. Capitol, etc., R. Co., Supreme Court 
of the District of Columbia, 1882, 15 Rep. 330, it 
was held that a passenger who remains on the rear 
platform of a street car when there is standing room 
within, and means of support, cannot recover for in- 
juries suffered by him from being thrown from the 
platform by a sudden lurch of the car in going 
around a curve at the customary speed used on the 
straight portions of the track, It appeared also 
that the seats were all comfortably filled, so that 
the plaintiff could not have gotten a seat unless 
room had been made for him by the passengers sit- 
ting closer together. With the exception of one 
white lady and gentleman the passengers were all 
colored persons. They were orderly and well be- 
haved. There were the ordinary straps for stand- 
ing passengers to hold on by. Carter, C. J., said: 
‘The law does not contemplate that these corpora- 
tions shall take the keeping of a man’s discretion 
into their hands. If the plaintiff saw fit, under the 
facts found in the verdict, to stand on the platform, 
he took with him the perils of the platform, and 
cannot recover.” James, J., however said: ‘‘I con- 
cur with the view that the plaintiff was responsible, 
or rather that he lost his right of action by con- 
tributing to the result; but I have not the least 
doubt that the defendant company was in fault. 
The special verdict found as a fact that the car was 
going around the curve at the same speed at which 
they ordinarily travel in a straight line. That is 
too fast to go around acurve; but it is said to be 
necessary from the construction of the car, and 
from the fact that they have to go around pretty 
rapidly with one horse; so that the rapid speed 
which they keep up in rounding a curve is largely 
attributable to the arrangement which they have 
chosen to make so as to use only one horse. I think 
therefore that the defendant was also in fault; but 
the plaintiff ought not to recover when his own act 
contributed to the accident.” See Thirteenth, etc., 
Ry. Co. v. Bowdrou, 92 Penn. St. 475; 8S. C., 37 
Am. Rep. 707, and note, 710. In Nolan v. Brooklyn, 
ete., R. Co., 87 N. Y. 63; 8. C., 41 Am. Rep. 345, 





it was held that it was not negligent for a passen- 
ger to ride on the front platform of a street car, al- 
though there were vacant seats, when he was smok- 
ing, and the rule of the company required passen- 
gers when smoking to ride on that platform, and 
the conductor took his fare there without objection 
or notice. And in Goodrich v. Penn, ete., Co., 28 
Hun, it was held that a passenger was not, as mat- 
ter of law, precluded from recovery for injury re- 
ceived while unnecessarily standing on the platform 
of a steam railway car, it appearing that he had 
or saw no prohibition, and did not know that it 
was against the rules to stand there. 


In Bates v. Bates, Massachusetts Supreme Court, 
January, 1883, Mass. L. Rep., March 22, 1888, it 
was held that a provision by will for the permanent 
preservation and repair of the testator’s mortuary 
monument is not a charitable use, and is therefore 
void. The clause in qestion was as follows, verb. 
et lit.: ‘‘My house and furniture, silver plate, fix- 
tures and every thing to be sold, if thei” should not 
be enough from my husband’s estate for a monu- 
ment, I wish to have my money expended for a 
monument of granet, with four pillows like one in 
the grove, only larger, if their should be money 
enough left from my husband’s estate. I want a 
momento of Hope, Faith and Charity, the expences 
to be taken from my own estate, and his name cut 
on the steps, the remainder left I wish it to be kept 
in trust to beautify and keep the it in good order. 
I wish this to be carried strictly through.” The 
court said: ‘“‘ Funds cannot be established indefinitely 
inalienable in the hands of those to whom they are 
intrusted and their successors, the income of which 
is to be perpetually devoted to uses which are not, 
legally speaking, charitable. That the testatrix 
sought to create a fund in perpetuity for the beauti- 
fying and keeping in repair of the monument or 
memento clearly appears, and the inquiry therefore 
is whether this is a charitable use. That it may be 
charitable, the use must be of such a character that 
the general public is to have the advantage of it, 
and not merely individuals, An examination of the 
authorities cited in Giles v. Boston Fatherless and 
Widows’ Society, 10 Allen, 355, with others, will 
show that it has been repeatedly held that a bequest 
to provide a fund for the permanent care of a pri- 
vate tomb or burial place could not be treated as a 
public charity and thus made perpetual, and that 
such bequest would be void. Durour v. Motteua, 1 
Ves. Sen. 322; Doe v. Pitcher, 6 Taunt. 370; Lloyd 
v. Lloyd, 2 Sim. (N. 8.) 264; Rickard v. Robson, 31 
Bea. 244; Fowler v. Fowler, 33 id. 616; Came v. 
Long, 8 W. R. 570. No distinction between these 
cases and that at bar can be made favorable to the 
latter. The repair of a private monumental struc- 
ture is a matter strictly individual and personal. 
The fund constituted by the testatrix is to be ex- 
pended for her own gratification upon an object in 
which the public has no interest, and which has no 





proper similitude to a charitable use. The provi- 
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sion in the testatrix’s will, establishing a fund for 
the preservation, embellishment and repair of the 
monument or memento erected hy her, is therefore 
void, as it seeks to create a perpetuity for a use not 
charitable. The right to sell, having been given for 
an object which cannot be accomplished, cannot it- 
self be exercised.” See, to the same effect, Piper 


v. Moulton, 72 Me. 155, and note, 39 Am. Rep. 748. 


In Dutton v. Merchants’ National Bank, Pennsylva- 
nia Common Pleas, Feb. 16, 1883, 12 W. N. C. 549, 
a clearing house due-bill, payable to ‘‘ banks,” and 
** only in the exchange through the Clearing House 
the day after issue,” was held a negotiable instru- 
ment. The court said: ‘‘In construing such an 
instrument as this, we are aware that the leading 
authorities in this country are somewhat in conflict, 
Miller v. Austin, 13 How. 218, and kindred authori- 
ties, holding in principle one doctrine, and Patterson 
v. Poindexter, 6 W. & 8. 227, followed by other cases 
in Pennsylvania, apparently another. * * * This 
is not, therefore, ‘a mere certificate of deposit on 
special terms,’ but an agreement to pay so much 
money on demand; true the place of payment is 
named, only in the exchange through the Clearing 
House; that is, by a bank; but the amount is fixed, 
and the time at which the paper is payable is also 
certain, and it is also payable in dollars; that is, the 
legal currency of the country. It is payable to 
‘banks,’ but it has been settled time and again, that 
words equivalent to ‘ order ’ or ‘ bearer’ are sufficient. 
Thus in United States v. White, 2 Hill, 59, it was 
held that, ‘ words in a bill, from which it can be in- 
ferred that the person making it, or any other party 
to it, intended it to be negotiable, will give it a 
transferable quality against that person.’ See also 
Raymond v. Middleton, 29 Penn. St. 530. And the 
whole tenor of this instrument, together with the 
usual custom of the banks and of the mercantile 
community, tends to establish the fact that these 
instruments are regarded as payable to ‘bearer,’ as 
such deposited as cash, and paid on presentation by 
the bank of issue through the Clearing House. All 
the cases in Pennsylvania from Patterson vy. Poin- 
dexter down, proceed upon the principle that the vari- 
ous instruments of writing sued upon, although in 
some instances bearing the words ‘ order’ or ‘ bearer,’ 
had about them, in terms, language indicating a 
mere intent to ‘deposit upon special terms, and 
subject to a particular stipulation as to the manner 
and time of payment, and accompanied with a 
collateral engagement to allow interest.’ * * * 
We can come to no other conclusion than that this 
Clearing House due-bill is not a mere certificate of 
deposit creating a contract of bailment, but is as 
negotiable an instrument as a check payable to 
bearer, or asa promissory note payable to order or 
bearer, is absolutely unfettered by any special con- 
dition or stipulation, is also ‘simple’ in terms, 
‘certain’ in amount and manner of payment, ‘ uncon- 
ditional,’ and subject to no ‘ contingency.’ It cannot, 
in the language of Judge Sharswood, in Woods v. 
North, 3 Norris, 410; 8. C©., 24 Am. Rep. 201, be 





subject to the criticism applied by Chief Justice 
Gibson to an agreement to confess judgment, which 
he called ‘ luggage, which negotiable paper, riding 
as it does, on the wings of the wind, is not a courier 
able to carry.’” To the same effect Klauber y, 
Biggerstaff, 47 Wis. 551; 8. C., 832 Am. Rep. 773, 
where the certificate was payable in ‘‘ currency.” 


ITABILITY FOR LOSS FROM NEGLIGEN1 
FIRES. 


or the Statute 6 Anne (A. D. 1708) ch. 13, 

the common-law of England was, that one on 
whose premises a fire arose from negligence of him- 
self or servant, was liable to his neighbor for the 
latter’s loss therefrom. Twubervil v. Stamp, 1 Salk, 
13; 1 Bl Com. 421. This was a harsh rule; for 
however unintentional the fire, if negligence was in- 
volved (as it commonly is in all fires) the liability 
arose. Toremedy this severity, that statute provi- 
ded, that no action should be maintained against any 
one ‘‘in whose house or chamber any fire shall 
accidentally begin,” and statutes 12 and 14 George 
III (A. D. 1772-74) added to ‘“ house or chamber” 
the words ‘stable, barn, or other building, or on 
whose estate.” 

The law on this subject, as it thus was on April 
19, 1875, became by New York Constitution of 1777, 
a part of our common law, and remained such until 
49 N. Y. 420, post, changed it. Const. 1777, § 35; 
1 Kent’s Com. 473; Bogardus vy. Trinity Church, 4 
Paige, 198. But if our Colonial common law of 
1775 included only the old law, as changed by the 
statute of Anne, and not by the later statutes, 
then, as that law differed in parallel cases (exempt- 
ing from liability if the fire arose in a house and 
imposing it if any other building, store, barn, etc., 
and thus lacked any general principle, our courts 
were free to establish a uniform law, based upon 
sound reason and public welfare. 

In this state of our law, the case of Webb v. Rome 
W. & O. Railroad Co., 49 N. Y. 420, involving the 
broad question of liability for a neighbor’s loss from 
fire arising on one’s premises from his servant's 
negligence, came before the Court of Appeals; 
and a recovery was sustained upon the theory (1), 
that liability existed under the early common-law of 
England, and (2), that the remedial statutes above 
referred to, concerning fires that ‘‘ accidentally 
begin,” did not include fires arising from negli- 
gence. And thus we were brought under the harsh 
old rule; and to any complaint that this rule 
threatens wide ruin any day, the judicial answer 
must be that of Thirning, J., in Beaulieu v. Finglam 
Year Book, 2 H. IV. fl. 8, pl. 6): ‘‘ What is that to 
us? It is better that the defendant should be utterly 
undone, than that the law should be changed for his 
sake.” 

But whether our court needed to change the 
common law rule, or the statutes of Anne and 
George III changed it, quere? Turning to the 
opinion in 49 N. Y. 420, it appears that the conclu- 
sion, that fires which, within the intent of said 
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statute, ‘‘ accidentally begin” do not include those 
involving negligence, was rested, not upon the 
statutes themselves, but upon a supposed decision 
to that effect in Filliter v. Phippard, 63 Eng. ©. L. 
R. 346, and on examining that case, it appears that 
there the ‘‘fire was knowingly lighted by the 
defendant”; and thus such conclusion wholly rests 
upon an obiter dictum in that case. Nor has that 
dictum of Lord Denman any reasonable basis. His 
reasoning is that accidental may be used in contra- 
distinction to willful orto negligent, and that con- 
sidering ‘‘ how great a change in the law” would 
result from adopting the latter sense, the former be- 
comes the more reasonable one. But the statutes 
were passed to change the law (that of 14 George 
III added, “any law, usage or custom to the con- 
trary notwithstanding”); and thus to construe 
‘‘accidentally begin” ne@gatived that intent, and 
rendered the statutes pro fwnto meaningless and 
nullities; for it was only where there was negligence 
that there was any common-law liability. Besides, 
the same statutes recognized accidental as including 
negligent, by guarding against fires from negligence 
of servants by a penalty of £100, on the negligent 
servant; whilst the theory as to owners seems to 
have been that self-interest is a sufficient safe-guard., 
Vide 1 Bl. Com. 431. 

But whatever the basis of Lord Denman’s dictum 
or of the decision in Webb v. Rome, W. & O. Rail- 
road Co., that decision forms the law under which 
we now are; and so severe and alarming is that law, 
that there is urgent need of a legislative act to the 
effect that noone shall be liable, except by agree- 
ment, for any loss by fire arising otherwise than by 
his intention or direction, or if our legislators 
would hold railroad companies to a severer rule, 
that could be specially provided for. 

Liability for loss to others from fires intentionally 
kindled (as in brush or fallow) may well be left to 
depend, asnow, upon their being negligently kindled 
or managed. 


- 


WITHDRAWAL OF OFFER TO SELL. 


O decision has given rise to so much discussion 
among courts and text-writers as the well-known 

case of Cooke v. Oxley. It has been analyzed and com- 
mented on by Story, Kent, Duer, Metcalf, Bell, Leake, 
Pollock, Benjamin, and Anson. The American law- 
writers are unanimous in condemning the adjudica- 
tion, as one both contrary to the _ dictates 
of justice and at variance with the acknowl- 
edged principles of law. It forms no part 
of our present purpose to review the strictures 
which have been passed upon Cooke v. Oxley by these 
eminent writers. Indeed Mr. Benjamin’s very able 
and masterly defense of the decision, to say nothing 
of the arguments of Mr. Pollock and Mr. Leake in its 
support, has rendered this a supererogatory task. The 
opinion of Mr. Anson too is in substantial accord 
with the views of Mr. Benjamin, yet strangely 
enough, after correctly stating the legal proposition 
established in Cooke v. Oxley, Mr. Anson erroneously 
infers that the case is also an authority for the rule 
that when contracting parties are in immediate com- 
munication the proposer may lawfully revoke his pro- 
posal, any time before acceptance, without notifying 





the other party. It is to this absurdly unjust rule, 
which has unfortunately met with the approval of 
some courts and writers, that we desire to call especial 
attention. 

In order to guard against the possibility of miscon- 
struing or misstating Mr. Anson’s language on this 
point, we quote his precise words. In his admirable 
book on contracts (lst English edition, p. 17) he says: 

“As a proposal creates no legal rights, it is obvious 
that it may be withdrawn before acceptance; but us 
respects the communication of the withdrawal or re- 
vocation to the party to whom the offer is made, a 
distinction exists which needs to be noted, and which 
may be stated thus: 

(a) Where the parties are in immediate communica- 
tion a proposal may be revoked without notice to the 
person to whom it has been made. 

(b) Where the parties communicate by correspond- 
ence, notice of revocation, in order to be valid, must 
reach the person to whom the proposal is made before 
he has accepted. 

‘* This first rule (a), he continues, ‘is illustrated by 
Cooke v. Oxley (1) and Dickinson v. Dodds (2).’” Let 
us briefly examine these cases and see whether they 
warrant such an inference. 

The facts of Cooke v. Oxley were these: Oxley offered 
to sell Cooke some goods at a certain price and prom- 
ised to leave his offer open until 4 o’clock. Cooke 
notified Oxley of his acceptance of the offer before 4 
o’clock and also before Oxley had sent him any notice 
of revocation, but Oxley, having sold the goods in the 
meanwhile, refused to deliver them to Cooke who 
thereupon brought suit. In his declaration the plaint- 
iff averred ‘‘ that he did agree to purchase the goods 
upon the terms of the proposal, and did give notice 
thereof to the defendant before the hour of fourin 
the afternoon of that day;’’ he also averred “ that he 
requested the defendant to deliver to him the said 
goods and offered topay the defendant the price 
agreed to be paid therefor, yet the defendant did not, 
etc.”’ Judgment was rendered in favor of the plaint- 
iff, but it was afterward arrested on motion of the de- 
fendant on the ground that the declaration was fatally 
defective. The case was argued before Lord Kenyon, 
C. J., Buller, J., and Grose, J., and it is submitted 
that there is nothing in the opinions of these learned 
judges to support the rule laid down by Mr. Anson. 
The sole question before the court was this: Did the 
plaintiff's averments as set forth in his declaratian con- 
stitute a breach of contract on the part of the defendant? 
The court thought they did not, and therefore de- 
cided that the plaintiff's declaration was bad on mo- 
tion in arrest of judgment. In other words, the court 
held that the plaintiff could not maintain bis action, 
even on the assumption that every statement in his 
narr. was true, because the facts showed that the de- 
fendant had only done what he was entitled to do, 
viz. : revoke his offer before it was accepted. The court 
was not called upon, nor did it express any opinion as 
to whether or not an offer can be revoked by the pro- 
poser without notice to the party to whom it is ad- 
dressed. The very defect in the declaration rendered 
the consideration of this point unnecessary. In point 
of fact there was a valid contract between Cooke and 
Oxley; in point of fact, Oxley had violated his agree- 
ment, because although he had a perfect right to re- 
tract his offer any time prior to Cooke’s acceptance, he 
failed to give notice of his revocation before Cooke 
accepted the offer. The court however was con- 
strained to grant the motion in arrest of judgment, 
because Cooke failed to aver the very thing essential to 
the maintenance of his action, to wit: that the offer 
still continwed unrevoked at the time he signified his ae- 

(1) 3 T. R. 653. 

(2) T. R., 2Ch, D. 463. 








‘THE ALBANY LAW JOURNAL. 











ceptance of it to Oxley. Had he made this averment, 
the declaration would unquestionably have been held 
to disclose a good cause of action.(3) 

Dickinson v. Dodds supports the rule laid down by 
Mr. Anson no better than Cooke v. Oaley. In this 
case the complainant applied for a decree of specific 
performance under the following circumstances: On 
Wednesday, June 10, 1874, Dodds delivered the follow- 
ing memorandum to Dickinson: ‘I hereby agree to 
sell to Mr. George Dickinson the whole of the dwell- 
ing-house, garden ground, etc., belonging to me, for 
the sum of £800. As witness my hand this tenth day 
of June, 1874. 

(Signed) Joun Dopps.”’ 

“P.8.—This offer to be left over until Friday, 9 
o’clock A. M. (the twelfth) 12th June, 1874. 

(Signed) J. Dopps.”’ 

This offer Dickinson accepted on Thursday, June 
llth, but be did not signify his acceptance at once, 
believing that he could bind the proposer by accept- 
ance any time before 9 A. M. on Friday morning. On 
Wednesday, June 10th (the day befere Dickinson 
actually determined to accept the offer), Dodds signed 
a formal contract for the sale of thesame property to 
a certain Thomas Allan. On Thursday afternoon 
(probably after Dickinson had determined to accept 
the proposal, but certuinly before he had communi- 
cated his acceptance to Dodds), he was informed by a 
Mr. Berry that Dodds had agreed to sell the property 
to Thomas Allan. On the following (Friday) morning, 
Berry, who was acting as agent for Dickinson, ap- 
prised Dodds of Dickinson's acceptance. Dodds re- 
plied that it was too late, as he had sold the property. 
A few moments later Dickinson himself found Dodds 
and handed him a duplicate notice of acceptance, but 
Dodds stil] refused to receive it. 

In this case the question presented to the consider 
ation of the court, was simply whether the acceptance 
of an offer, before the expiration of the time limited in 
the proposal, but after the party towhom the offer is 
made knows of its withdrawal, is such an acceptance as 
will bind the proposer.(4) The court very correctly de- 
cided that the contract was not binding on the de- 
fendant Dodds. How this casecan be construed to 
decide that no notice of the withdrawal of an offer is 
essential when the contracting parties are in immedi- 
ate communication, it is rather difficult to compre- 
hend, when we remember that Dickinson actually re- 
ceived notice of revocation before he communicated 
his acceptance to Dudds. Whether Dickinson v. Dodds 
also decides that notice of revocation will be legally 
sufficient, even though the proposer himself has taken 
no steps to communicate it; as for example, where a 
stranger volunteers the information, is a point to 
which we shall advert hereafter. 

In justice to Mr. Anson it must be said that he has 





(3) Cooke v. Oxley has frequently been cited in support of 
doctrines which it neither directly nor indirectly sanctioned, 
and it has as often been repudiated where it was an author- 
ity for, or at least did not conflict with, the principle sought 
to be established. It would be profitable study to collect all 
the cases which have thus either wrongly interpreted or un- 
justly repudiated Cooke v. Oxley. See Rail Co. v. Bartlett, 3 
Cush. 224, 228; Hallock v. Commercial Insurance Co., 2 
Dutcher (N. J.), 268, 282 

(4) The precise time at which the acceptance was deter- 
mined on does not appear in the notes to this case, but if the 
determination to accept the offer preceded the notice of revo- 
cation, in point of time, the real question before the court, to 
be more precise, was this: Will the acceptance of an offer, 
actually determined on by the party to whomit is made, 
within the time limited in the proposal, and before he has any 
knowledge of its revocation, but not communicated to the 
proposer until after he has knowledge of the proposer’s revo- 
cation, bind the latter? This however is a matter of minor 
importance, for it is well settled that an uncommunicated 
acceptance is binding on nobody. 





somewhat modified his views on this subject in the 
second edition (5) of his work on contracts, chiefly on 
the authority of Byrne v. Van Tienhoven.(6) In this 
case the defendant at Cardiff wrote a proposal to the 
plaintiff at New York, directing him to reply by cable. 
The plaintiff received the letter on the 11th of Oct- 
ober, and sent his reply by cable accepting the offer. 
On the 8th —seven days after the date of his original 
letter—- the defendant posteda letter revoking his 
offer. The court (Lindley, J., delivering the opinion) 
was called upon to consider three questions: 1. Can 
an offer be withdrawn prior to acceptance? 2. Cana 
withdrawal of an offer have any effect before it is com- 
municated to the party to whom the offer has been 
sent? 3. Is the mere posting of a letter of withdrawal 
a communication to the person to whom the letter is 
sent? The first point was very briefly disposed of, by 
citing with approval the case of Roulledge v. Grout, 4 
Bing. 653, which decides in the affirmative. Concern- 
ing the third question, the court held that a letter of 
revocation is not communicated until it is received by 
the party to whom the offer was made. With regard 
to the second question — the one with which we are 
now chiefly concerned — Lindley, J., says: “1 am 
aware that Pothier,and some other writers of celebrity, 
are of the opinion that there cau be no contract if an 
offer is withdrawn before it is accepted, although the 
withdrawal is not communicated to the person to 
whom the offer has been made. The reason for this 
opinion is this: There is not, in fact, any such consent 
by both parties as is essential to constitute a contract 
between them. Against this view however it has 
been urged that a state of mind not notified cannot 
be regarded in dealings between man and man, and 
that an uncommunicated revocation is for all practical 
purposes, and in point of law, no revocation at all. 
This is the view taken in the United States (see Tyler 
v. Merchants’ Fire Insurance Co., 9 How. 390), and is 
adopted by Mr Benjamin. * * * This view, more- 
over, appears to me much more in accordance with the 
general principles of the English law than the view 
maintained by Pothier.” 

From this decision Mr. Anson very properly deduces 
the rule that the withdrawal of an offer has no effect 
unless it is communicated to the party to whom it was 
made; (7) but in another place (8) he still contends 
(contrary to what we have above endeavored to show) 
that Cooke v. Oxley and Dickinson v. Dodds conflict 
with this rule. ‘It must be admitted,’ he says, ‘that 
the language (9) of James, L. J. (in Dickinson v. 
Dodds), is in direct antogonism to the rule laid down 
by Lindley, J., in Byrne vy. Van Tienhoven, and unless 
the cases can be distinguished, this decision of three 
lord justices of appeal must throw doubt on the ruling 
of a single judge in a Divisional Court. Three grounds 
of distinction may be suggested. 

“(1) We may regard the knowledge of the acceptor 
as a good notice of revocation, and say with Mr. Pol- 
lock that ‘ the case decides that knowledge in point of 
fact of the proposer’s changed intention, however it 
reaches the other party, will make the proposer’s con- 
duct a sufficient revocation.’ But this is dangerous 
ground. In Dickinson v. Dodds the matter of the 
contract was the sale of specific land, and the plaint- 





(5) Second English ed., pp. 29-34. 

(6) 5 C. P. D. 344 

(7) Anson on Contracts (2d Eng. ed.), p. 29. 

(8) Idem, p. 30. 

(9) The language referred to is as follows: ‘‘I apprehend 
that there is neither principle nor authority for the proposi- 
tion that there must be an actual and express withdrawal of 
the offer, or what is called a retractation. It must to consti- 
tute a contract appear that the two minds were one at the 
same moment of time, that is, that there was an offer continu- 
ing up to the moment of acceptance. If there was not such @ 
continuing offer, then the acceptance comes to nothing.” 
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iff knew that the property had been passed to another 
and that the defendant had no longer the power to 
fulfill his offer. But would the same rule apply in the 
case of an offer of personal services and the notice 
from a stranger that the offerer had made an incon- 
sistent engagement? Or would it apply if before the 
plaintiffin Byrne v. Van Tienhoven had telegraphed 
his acceptance, a stranger had telegraphed to him that 
aletter of revocation was on its way? The conduct of 
business would surely be impeded by such arule, for 
the acceptor would not know whom to believe, or how 
far he could venture to act on a contract which he 
might otherwise have concluded by acceptance. 
Besides, the distinction is not enough to meet the 
very explicit language of James, L. J. See p. 246, 
note 9. 

“(2) The distinction may be found in the fact that in 
both the cases just cited the matter of the contract 
was the sale of a specific thing; and it may be thata 
sale to another, by which the property is passed to 
him, is a sufficiently overt act to amount to notice of 
revocation. * * * 

(3) Some part of the language of James,L. J.,would 
almost warrant the view that where parties are in 
direct communication, and are not dealing with one 
another by correspondence, the theory of the ‘con- 
tinuing offer’ does not hold. But in business there 
must be many Offers which do not contemplate, per- 
haps do not admit of, an immediate reply; in these 
cases a reasonable time is allowed during which the 
offer is open or ‘continuing,’ and a mere mental 
revocation would not avail against an acceptance made 
within a reasonable or a prescribed time.” 

It is submitted that Mr. Anson’s first suggestion, 
when properly qualified, is the only rational ground of 
distinction possible. Wesay, ‘‘ when properly quali- 
fied,’ because the language of the Lord Justices in 
Dickinson yv. Dodds hardly warrants the inference 
that “*knowledge in point of fact of the proposer’s 
changed intention, however it reaches the other party, 
will make the proposer’s conduct a sufficient revoca- 
tion,” if this is interpreted to mean — which is evi- 
dently the construction put upon it by Mr. Anson -- 
that notice of revocation gratuitously given by a 
stranger to the contract is as good and effective in law 
as if the proposer had actually given the notice him- 
self either in person or through an authorized agent. 
Had the court songht to establish any such absurdly 
unreasonable rule, there would unquestionably be 
much force in the objection which Mr. Anson urges 
against the acceptance of the distinction first above 
suggested, as a possible mode of reconciling Dickinson 
v. Dodds with Byrne v. VanTienhoven. Such how- 
ever is not the case. It is true that the complainant, 
in Dickinson v. Dodds, was notified of Dodds’ revoca- 
tion by a stranger to the contract, who volunteered 
the information; but the ground on which the court 
held Dickinson’s acceptance not to be binding on 
the defendant was that the former admitted and 
expressly stated in his bill of complaint that he 
(Dickinson) knew of the revocation before he communi- 
cated his acceptance to Dodds. Whether the notice was 
authorized or not, Dickinson accepted it as true and 
acted on it without even so much as complaining to the 
court of its insufficiency. Was it for the court to say 
to the complainant: ‘‘Mr. Dickinson, although you 
actually knew of the revocation of Mr. Dodds’ offer 
before you accepted it and expressly state so in your 
bill, yet you cannot be considered as having any such 
knowledge in law, because you were not bound to put 
faith in or be guided by the unauthorized statements 
of a stranger to the contract.’”’ To be sure, Dickinson 
was not obliged to accept the volunteered statements 
of a third party, or indeed any vague rumors at all, in 
lieu of the proper notice of revocation from the pro- 





poser, but if he chose to do so, he did so at his peril. 
(10) Had he properly averred in his bill that at the 
time of his acceptance he had received no notice 
whatever of the revocation of the defendant's offer, 
save what information he might have gathered from 
unauthorized statements of an entire stranger to the 
contract, in which he did not and was not bound to 
put any faith, the court might have rendered a quite 
different decision. Butas already stated, Dickinson 
does not deny that he knew of the revocation before 
acceptance, nor does he in any way complain of the 
sufficiency of the notice. That this was the point on 
which the decision turned is very apparent from the 
remarks of Lord Justice James, who, in delivering his 
opinion, says: ‘It is said that the only mode which 
Dodds could assert that freedom [i. e., the right to 
revoke his offer] was by actually and distinctly saying 
to Dickinson, ‘ Now I withdraw my offer.’ It appears 
to me that there is neither principle nor authority for 
the proposition that there must be an express and 
actual withdrawal of the offer or whatis called a re- 
tractation. * * * Of course it may well be that the 
one man is bound in some way or other to let the other 
man know that his mind with regard to the offer has 
been changed; but in this case, beyond all question the 
plaintiff knew that Dodds was no longer minded to sell 
the property to him as plainly and clearly as if Dodds 
had told him in so many words, ‘I withdraw the offer.’ 
This is evident from the plaintiff's own statements in 
his bill. The plaintiff says, in effect, that having heard 
and knowing that Dodds was no longer minded to sell 
to him, and that he was selling or had sold tosome one 
else, thinking that he could not in point of law with- 
draw his offer, meaning to fix him to it, and endeavor- 
ing to bind him, ‘I went to the house where he was 
lodging, and saw his mother-in-law and left with her 
an acceptance of the offer, knowing all the while that he 
had entirely changed his mind.’”” A careful perusal of 
this opinion will make it clear that the rule regarding 
the sufficiency of notice of revocation as apparently 
deducible from this decision must be strictly confined 
in its application to cases, the surrounding circum- 
stances of which correspond exactly with the facts of 
Dickinson v. Dodds. The opinion is therefore hazarded, 
that asa general proposition, no withdrawal of an 
offer will be legally sufficient unless the proposer sends 
the other party an authorized notice of his revocation 
prior to acceptance. 

In giving our reasons for holding the first distine- 
tion, when properly qualified, to be the only rational 
mode of reconciling Dickinson v. Dodds with Byrne v. 
Van Tienhoven, we naturally anticipated many objec- 
tions to which the second and third distinctions are 
open, and therefore shall not stop to discuss them in 
detail. Before leaving this part of our subject how- 
ever, it is necessary to say a few words on the conclu- 
sions at which Mr. Anson arrives. Immediately fol- 
lowing the three grounds of distinction above laid 
down, he says: ‘‘ Perhaps the cases may be reconciled 
by a combination of the last two distinctions, and it 


‘may be that where parties are in direct communica- 


tion, an offer to sella specific thing on certain terms 
may be revoked by selling the thing and passing the 
property in it to a third person, without notice to the 
party to whom the offer has been made. There can 
be no doubt that Mellish, L. J., attached considerable 
importance to the fact that the property had passed to 
a third party before the offer of sale was accepted, for 
he compares the effect of such a transfer of the subject- 
matter of the contract to the case of a man making an 
offer and dying before it is accepted. In such a case 
no notice is needed to determine the offer.” It is 
perfectly true that Mellish, L. J., does compare the 


(10) This is but an application of the well-established rule 
that rights may be waited. 
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case to that of a man dying before the acceptance of 
an offer which he has made to another, but he did not 
say that the mere selling of the property was the point 
which justified the comparison; it was the complain- 
ant’s knowledge that the property was sold before he 
had communicated his acceptance which warranted 
the institution of such a comparison. This becomes 
at once obvious when we read the remarks of Mellish, 
L. J., which immediately follow the comparison re- 
ferred to. He says: ‘I am clearly of the opinion that 
just as when a man who has made an offer dies before 
it is accepted it is impossible that it can then be ac- 
cepted, so when once the person to whom the offer 
was made knows that the property has been sold to some 
one else it is too late for him to accept the offer, and on 
that ground Iam clearly of the opinion that there was no 
binding contract for the sale of this property by Dodds 
to Dickinson.” 

The views herein expressed concerning Cooke v. 
Oxley are fully confirmed by the recent English 
decision of Stevenson, Jucques & Co. v. Mc Lean, (12) 
in which Cooke v. Oxley is judicially construed. The 
facts of this case, which was decided after the publica- 
tion of the second edition of Anson’s work on Con- 
tracts, are as follows: The plaintiffs were iron mer- 
chants at Middleborough and the defendant, who did 
business in London, wrote to the plaintiffs on Septem- 
ber 24, requesting them to sell for him some warrants 
for iron. On the 26th of September the plaintiffs 
wrote to the defendant informing him of the excited 
state of the iron market and recommending the de- 
fendant to inform the plaintiffs by letter, the price at 
which he would sell the warrants. After the receipt of 
this letter defendant wrote the following to 
the plaintiffs: ‘‘ I instructed the clerk of Mr. Fossick 
(my broker) to telegraph you that I will now sell for 40 
shillings, net cash, and leave the offer open all Monday.”’ 
This telegram the clerk failed to send.On the same day 
Foasick, the defendant’s broker, wrote himself to the 
plaintiffs stating that the defendant was not inclined 
to make a firm offer. On the 28th (Sunday), the 
plaintiffs were thus in receipt of these two letters; 
one from the defendant, the other from Fossick. On 
Monday, 29th, the plaintiffs sent the following dispatch 
to the defendant: “Please wire whether you would 
accept 40 for delivery over two months; or if not, 
longest limit you would give.’ The defendant made 
no reply to this telegram, but after its receipt he sold 
the warrants through Fossick, his broker, for 40 
shillings net cash, and telegraphed at 1:25 a. M. to the 
plaintiffs as follows: ‘ Have sold all my warrants here 
for forty net, to-day.’’ This telegram the plaintiffs 
received shortly after 1:46 A. mM. At1:34 however, 
and before the arrival of the defendant’s telegram, 
the plaintiffs telegraphed to the defendant, ‘*‘ Have 
received your price * * write you fully by post.” 
The defendant however, having already sold the war- 
rants to some one else, refused to be bound by the 
plaintiffs sale to a certain Walker, whereupon the 
plaintiffs instituted suit. In delivering the opinion of 
the court in this case, Lush, J., after holding that the 
first telegram sent by the plaintiffs to the defendant 
was not a rejection of the defendant's offer and a new 
proposal on their part, but only an inquiry, says: ‘‘ The 
other objection raised by the defendant was one 
founded on a well-known passage in Pothier, which 
was supposed to have been sanctioned by the Court of 
Queen's Bench in Cooke v. Oxley, that in order to 
coustitute a contract there must be the assent or con- 
currence of the two minds at the moment when the 
offer is accepted; and if when the offer is made, and 
time is given to the other party to determine whether 
he will accept or reject it, the proposer changes his 


(11) Anson on Contracts (2d . ed.), p. 33. 
20 American Law Reg. (N.8.), p. fe. 








mind before the time arrives, although no notice of 
withdrawal has been given to the other party, the 
option of accepting is gone. The case of Cooke v. Ox- 
ley does not appear to me to warrant the inference 
which has been drawn from it, or the supposition that 
the judges ever intended to lay down such a doctrine. 
* * * Aji that the judgment in that case affirms is, 
that a party who gives time to another to accept or reject 
a proposal is not bound to wait until the time expires. 
And this is perfectly consistent with legal principles 
and with subsepuent authorities which have been sup- 
posed to conflict with Cooke v. Oxley. It is clear that 
a unilateral promise is not binding and that if the per- 
son who revokes an offer revokes it before it has been 
accepted, which he is at liberty to do, the negotiation 
is at an end; see Routledge v. Grant, 4 Bing. 653. But 
in the absence of an intermediate revocation, a party 
who makes a proposal by letter to another is consid- 
ered as repeating the offer every instant of time till 
the letter has reached its destination and the corre- 
spondent has had a reasonable time to answer it. 
Adams v. Lindsell, 1 B. & Ald. 681. ‘‘Common sense” 
tells us, said Lord Cottenham in Dunlop v. Higgins, 1 
H. L. C. 381, “that transactions cannot go on without 
sucha rule. Jt cannot make any difference whether 
the negotiation is carried on by post or by telegraph or 
by oral message. Jf the offer is not retracted, it is in 
force as a continuing offer till the time for accepting 
it has arrived. But if it is retracted, there is an 
end to the proposal. Cooke v. Oxley, if decided the 
other way, would have negatived the right of the pro- 
poser to revoke his offer.” The court finally decided 
that the plaintiff's acceptance of the defendant’s offer 
made a complete aud binding contract. 

This clear statement of the law by Lush, J., renders 
further comment on the supposed incongruity between 
Cooke v. Oxley and the later cases superfluous. In 
conclusion we will briefly recapitulate the doctrines 
laid down in the four cases referred toin this article, 
as the most satisfactory mode of demonstrating that 
all of them are perfectly consistent with each other. 

(1.) Cooke v. Oxley decides: 

That a promise to keep an offer open until the expira- 
tion of acertain time, unsupported by a valid consider- 
ation, does not deprive the proposer of the right to 
revoke the offer any time before acceptance. 

2) Dickinson v. Dodds decides: 

That a party cunnot accept an offer after he has 
actual knowledge of its revocation, even though he 
accepts within the time limited by the proposal. 

(3) Byrne v. Van Tienhoven decides: 

(a) That a withdrawal of an offer has no effect until 
it is communicated to the party to whom it has been 
sent. (b) That a letter of withdrawal is not communi- 
cated, in this sense, until it is received by the party to 
whom it is sent. 

(4) Stevenson, Jacques & Co. v. Mc Lean decides: 

(a) That the acceptance of an offer, before notice of 
revocation, binds the proposer. (b) That the revoca- 
tion will be of no effect unless communicated to the 
other party, and it makes no difference in this respect 
‘* whether the negotiation is carried on by post, tele- 
graph, or by oral message.”’ 

The rule therefore is well settled now in England 
that an offer cannot be retracted without notice to the 
other party. The only problem which remains yet to 
be solved is, what will constitute a sufficient notice of 
withdrawal in law? As we have already pointed out, 
Dickinson v. Dodds decides what sort of notice would 
be sufficient under certain peculiar circumstances, but 
it lays down no general rule. 

SyLvan DREvy. 


[As to contract by letter, see note, 32 Am. Rep. 
40. Ep. ALB. Law Jour. ] 
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OBLIGOR’S NAME NOTIN BODY OF BOND. 


OHIO SUPREME COURT, JANUARY TERM, 1882. 


PARTRIDGE V. JONEs.* 

To charge one as obligor, who has signed a bond or written 
undertaking, it is not necessary that his name should ap- 
pear in the body of such instrument, provided the inten- 
tion that he shall be so charged appears clearly from its 
terms, taken in connection with the circumstances attend- 
ing its execution. 

CTION upon an undertaking brought by Edward 
L. Jones against David H. Ralston, George W. 

Ralston, and Mary Partridge, administratrix of Ebe- 

nezer Partridge, deceased. The obligatory part of the 

undertaking read thus: 

“ Know all men by these presents: That David H. 
Ralston, and George, W. Ralston are held and firmly 
bound unto Edward L. Jones in the penal sum of 
$2,600, to the payment of which, well and truly to be 
made, we do hereby jointly and severally bind our- 
selves, our heirs, excutors, and administrators.’’ The 
undertaking was signed by the Ralstons, and also by 
Ebenezer Partridge, whose name was not mentioned 
therein. ‘Judgment below was for plaintiff Jones. 


Charles H. Kibler and J. R. Davies, for plaintiff in 
error. 
Gibson Atherton, for defendant in error. 


LonawortH, J. Although differing somewhat in 
form from the undertaking whose sufficiency was 
questioned in McLain v. Simington, 37 Ohio St. 484, we 
think the principle of that decision establishes the 
character of the undertaking now before us. It is 
enough in any written contract that the intent of the 
party clearly appear, though it be not fully and par- 
ticularly expressed. In Kursely v. Shenberger, 5 Watts, 
193, it wassaid: “If ever there was a time when 
courts listened to trivial and verbal inaccuracies in 
contracts when the real meaning and intention of the 
parties was plain, that time has gone by, and and the 
only object of the court is,that when the meaning and 
intention of the parties are perfectly plain, no gram- 
matical inaccuracy, or want of the most appropriate 
words, shall render the instrument unavailing.” 

In Ahrend v. Ordione, 125 Mass. 50, it was held that 
when one signs a bond, as a party thereto, it is imma- 
terial that he is not named in the bond. 

‘“*A bond was, ‘I, William Bush, am held, etc. * * , 
to which judgment, etc., * * *I do bind myself, 
my heirs, etc., and every of them * * * Sealed with 
my seal, etc.,’ with condition ‘the said William Bush’ 
should account for money received as collector of 
school taxes, etc. The bond was signed and sealed by 
Bush and four others. Held, that it was the joint and 
several bond of all.’’ Leath v. Bush, 61 Penn. St. 395. 
See also Shud v. Leibshultz, 51 Ind. 38. 

It would be a waste of space to attempt to review the 
cases upon this subject. Their current is uniform. 
Those instances in which it has been held that the 
signer was not bound, will be found to be cases in 
which the language of the instrument was such as was 
thought to exclude the idea of liability, as where a 
bond recites that: ‘‘We, A. and B. are held,” etc., 
and is executed by A., B. and C. Here the pronoun 
“we” is declared to refer to A. and B., and there are 
said to be no words to indicate any intention that C. 
shall be bound. Such intention must be gathered 
from the whole instrument, taken in connection with 
the circumstances of its execution, and cannot be sup- 
plied by parol. 

The language of Brinkerhoff, J., in Stevens v. Allmen, 
19 Ohio St. 485, indicating a contrary rule, has already 


* Appearing in 38 Ohio State Reports. 





‘mother with their father, William Rose Hynes. 





been commented upon, and disapproved in McLain v. 
Simington, supra. 
Judgment affirmed. 


Notre.—See as bearing upon the question above 
passed upon Adums vy. Hedgepath, 5 Jones (N. C.), 327; 
Tiernan v. Fennimore, 17 Ohio, 546; Kelty v. State, 25 
Ohio St. 546; Parks v. Brinkerhoff, 2 Hill, 668; Ex 
parte Fulton, 7 Cow. 484; Decker v. Judson, 16 N. Y. 
439; Smith v. Crooker, 5 Mass. 588; Danker v. Atwood, 
119 id. 146; Potter v. State, 23 Ind. 552; 4 Haywood, 
239; Stone v. Wilson, 4 McCord, 203; Martin v. Dorch, 
1 Stew. (Ala.) 479; Campbell v. Campbell, Brayt. (Vt.) 
38; Joyner v. Cooper, 2 Bailey, S. C., 199; Bartley v. 
Yates, 2 Hen. & M. (Va.) 398; Beale v. Wilson, 4 Munf. 
(Va.) 3880; Blakey v. Blakey, id. 463. 
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MARRIAGE BY COHABITATION. 


NEW YORK COURT OF APPEALS, MARCH 6, 1883. 


Hynes v. McDEerRmortrt.* 


H., a native born citizen of the United States, went to England 
in the spring of 1871, and there, prior to May, 1871, com- 
menced an illicit intercourse with a woman, an English 
subject. In May, 1871, he gave her a ring saying that if 
she would wear the ring and be true to him he would con- 
sider her his wife as much as if they had been married in 
church, and she accepted the ring on these conditions, and 
from that time until his death he openly lived and cohabi- 
ted with her, in England, in the apparent relation of hus- 
band and wife, until his death in 1874, introducing her in 
society as his wife, and having children by her. In June, 
1871, he took her temporarily to Paris, and there intro- 
duced her as his wife, and there cohabited with her. On 
the foregoing facts, in the absence of proof of a marriage 
in England according to the local law, and of the marriage 
law of France, held (1) that the illicit origin of the inter- 
course in England rebutted the presumption of marriage 
which would otherwise have arisen from the cohabitation 
and its circumstances; but (2) that the jury were war- 
ranted in finding that there was the requisite consent in 
Paris to establish a valid marriage according to New York 
law, and that the children of such marriage were entitled 
to inherit their father’s real estate in this State. 


CTION of ejectment. The opinion states the 
case. 
Wm. H. Secor and Joseph H. Choate, for plaintiffs, 
respondents. 


Mr. Drake, for defendant. 


ANDREWS, J. The adult plaintiff, Mary Eliza Hynes 
is the alleged widow of William Rose Hynes, who 
died in London, England, June 27, 1874. The infant 
plaintiffs William Rose Hynes, and Andrew Hynes, 
are the children of William Rose Hynes, Sr., by her, 
and were born in London, the one December 18, 1871, 
and the other May 10, 1873. The father of the infant 
plaintiffs died intestate, seised of the premises in con- 
troversy, and the right of the plaintiffs to recover de- 
pends upon the question of the marriage of their 
This 
issue was found by the jury in favor of the plaintiffs. 
There was no proof of a formal ceremonial marriage 
between the parties, and the sole question upon the 
merits on the appeal is whether, upon the whole facts 
appearing in the record, the jury were authorized to 
find that a marriage between the parents of the infant 
plaintiffs was consummated prior to their birth. 

William R. Hynes, the father, was a native born 
citizen of the United States, and prior to 1871 was a 
bachelor residing in the city of New York. He had 
retired from active business. He possessed quite a 
large property in this country, mainly real estate. He 


*See S. C. on former appeal, 82 N. Y. 41; 8. C., 37 Am. Rep. 
538. 
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was accustomed to make annual visits abroad, and in 
the spring of 1871, while stopping at the Langham 
hotel, London, made the acquaintance of the adult 
plaintiff, a young woman employed in the hotel in the 
capacity of still room maid, having charge of the 
linen and the supervision of the female servants of the 
house. She was an English subject, the widow of 
Charles Saunders, who died in 1869, and had always 
resided in England. 

The plaintiffs, to establish the marriage between Mr. 
Hynes and Mrs. Saunders, proved an intention of mar- 
riage between the parties, and subsequent cohabitation 
in the apparent relation of man and wife, from about 
the Ist of June, 1871, to the death of Mr. Hynes. 

It was shown that in the spring of 1871, at the Lang- 
ham hotel, Mrs. Saunders introduced Mr. Hynes to 
one of her brothers as the person she was about to 
marry. 

In June of that year Mr. Hynes and the plaintiff, 
Mrs. Hynes, were in Paris. A Mr. Fargo of San Fran- 
cisco, an acquaintance of Mr. Hynes, saw them to- 
gether there at a hotel dinner-table, and was intro- 
duced by Mr. Hynes to the adult plaintiff as Mrs. 
Hynes, and afterward frequently saw them at their 
temporary residence in Place Madeleine. How long 
they remained in Paris does not appear. They were 
in London at the birth of their eldest child, and were 
then residing in Gloucester street. In the spring of 
1872 they removed to a house in Leverton street, 
where they remained until the spring of 1873, when 
they removed to a house known as Victoria Villa, in 
Kentish Town, where their second child was born, 
and where they continued to reside until Mr. Hynes’ 
death. 

Mr. Fargo testified that he was a constant visitor of 
Mrs. Hynes, both at the Place Madeleine and at Vic- 
toria Villa; and that Mr. Hynes was in the habit of 
addressing the adult plaintiff in his presence as Mrs. 
Hynes or Lizzie, and that he had frequently seen Mr. 
Hynes address letters to her as Mrs. Hynes. 
life in England, as retailed by the relatives of Mrs. 
Hynes and other witnesses for the plaintiffs, was the 
ordinary household and family life of persons lawfully 
married—having children, the fruit of lawful wedlock. 
He treated Mrs. Hynes with apparent respect and 
affection, and was fond of his children. He spoke of 
Mrs. Hynes in the presence of others as his wife. The 
relatives of his wife visited him on the footing of rela- 
tives by marriage. He introduced Mrs. Hynes’ 
brother as his brother-in-law. When he applied fora 
lease of Victoria Villa he stated that he required a 
house for himself, his wife and family. In June, 1874, 
he was thrown from a carriage in which he was rid- 
ing with Mrs. Hynes, and received the injury of which 
he died. On being taken into a public house he asked 
if his wife was much hurt, and requested that his 
children should be sent for. 

These circumstances — cohabitation, family life, 
declarations of the parties, repute of marriage—while 
they do not constitute marriage, evidence it, because 
they are the circumstances which usually attend and 
characterize that relation, and the cohabitation having 
commenced in England, the presumption is that the 
marriage was contracted in accordance with the forms 
and requirements of the English law. 

The defendants sought to overthrow the presump- 
tion of marriage in England, arising from habit and 
repute, by showing the circumstances under which the 
cohabitation commenced. It appears that Mrs. Saund- 
ers in May, 1871, had left the Langham Hotel, and was 
living in lodgings at 169 Cleveland street, London. It 
was proved that on the night of the Derby day, in that 
mouth, Mr. Hynes visited her, desiring to remain with 
her, and she refused to consent without marriage, 
complaining that he had not kept a promise of mar- 
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riage made to her. He said he did not believe in the 
marriage ceremony or the mumbling of priests. He 
thereupon, in the presence of witnesses, took a ring 
from his pocket and gave it to her, saying that if she 
would wear the ring and betrue to him, he would 
consider her his wife as much as if they had been mar- 
ried in church. She accepted the ring on these con- 
ditions, and he remained there that night, and from 
that time until his death openly lived and cohabited 
with her. At the time of this occurrence Mrs. Saund- 
ers was pregnant of the eldest child, William Rose, 
born in the following December. The evidence seems 
conclusively to establish the commencement of an 
illicit intercourse between Mr. Hynes and Mrs. 
Saunders prior to May, 1871, and also that the cohab- 
itation of the parties did not commence with a mar- 
riage valid by the English law. 

The British marriage act prescribes that marriage 
shall be publicly celebrated, and expressly annuls all 
marriages not solemnized in church, or under a 
license before a magistrate. Nor is there any evidence 
of asubsequent marriagein England in accordance 
with the local law. There seems to be no ground for 
such a presumption in view of the facts above stated, 
and of the further fact which was found, that by the 
British statute all marriages in England are required 
to be registered, and that no registry of a marriage be- 
tween these parties could be found. 

If the issue of marriage depended upon evidence 
that there wasa marriage according to tke forms of 
the English law, the plaintiffs could not recover. The 
presumption of such a marriage, raised in the first 
instance by proof of habit and repute, was rebutted by 
the evidence on the part of the defendants. But it is 
claimed that what took place in Cleveland street con- 
stituted a valid marriage according to the law of New 
York, and while it is admitted that by the general rule 
of law, a marriage valid or void by the lex loci is valid 
or void everywhere, it is insisted that this rule does 
not apply to the case of a domiciled citizen of this 
State, who while temporarily sojourning in another 
country, contracts a marriage there, valid according 
to our law, although invalid by the law of the place by 
reason of non-compliance with the forms of celebra- 
tion prescribed by the local law, and especially that 
the law of the domicile will control as to legitimacy 
and the rights of property depending upon marriage. 
This question, if necessary to be decided, would re- 
quire careful consideration. Ifin the absence of any 
statute regulating the subject, the exception to the 
general rule exists, as is claimed, where both the 
parties to the contract at the time of the marriage are 
domiciled citizens of this State, does it extend toa 
case where one of them was then a subject of and 
domiciled in a country where the contract was made, 
and by the laws of which the marriage was invalid? 
But we deem it unnecessary to decide this question in 
this case. 

‘Mr. and Mrs. Hynes, as has been stated, were in 
Paris during the summer of 1871. There was no proof 
given of the marriage law of France, and it was held 
on the former appeal in this case (82 N. Y. 41), that in 
the absence of proof to the contrary, it would be as- 
sumed that the requisites to constitute marriage are 
the same in another country as in our own, and it may 
be safely assumed as a fact that in France the mutual 
consent of both parties to assume the relation of bus- 
band and wife, followed by cohabitation, constitute a 
marriage, since if it was otherwise it could readily have 
been shown. The jury in addition to their general 
verdict made aspecial finding that the parties, while in 
France, entered into an agreement to take each other 
then and there as man and wife, and thence forward 
cohabited together as such in France and England. 

There is no direct evidence of the interchange of 
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consents during their stay in Paris. There was evi- 
dence that they lived together there in the apparent 
relation of marriage,and assuming that what occurred 
between them in Cleveland street did not constitute 
a valid marriage by the law of the State, for the reason 
that the law of England can only be resorted to to de- 
termine the effect of that transaction, we are never- 
theless of opinion that the jury were authorized to 
find that in France the requisite consents were inter- 
changed, and that the parties then and there became 
husband and wife. 

The presumption of marriage from a cohabitation 
apparently matrimonial is one of the strongest pre- 
sumptions known to the law. This is especially true 
in a case involving legitimacy. The law presumes 
morality and not immorality; marriage and not con- 
cubinage; legitimacy and not bastardy. Where there 
is enough to create a foundation for the presumption 
of marriage, it can be repelled only by the most cogent 
and satisfactory evidence to the contrary. 

In Morris v. Davies, 5 Clk. & Fin. 163, Lord Lynd- 
hurst, speaking of this presumption, says: ‘The 
presumption of law is not lightly to be repelled. It is 
not to be broken in upon or shaken by a mere balance 
of probability. The evidence for the purpose of 
repelling it must be strong, distinct, satisfactory and 
conclusive.” 

In Piers v. Piers,2 H. L. Cas. 331. Lord Campbell 
said that the presumption could be negatived only “‘by 
disproving every reasonable possibility,’’ and Lord 
Brougham in the same case approved the general 
doctrine stated by Lord Lyndhurst in Morris v. Davies, 
and said that the presumption could be dispelled only 
by evidence which was ‘clear, distinct and satis- 
factory.” 

The presumption has been acted aponin several 
cases in our Own courts, and in some recent cases in 
England, which have a very direct bearing in support 
of the finding of the jury in this case. The earliest case 
in our courts is Fenton v. Reed, 4 Johns. 51. In that 
case the question was whether the plaintiff was the 
widow of one Reed. In the year 1785, she was the 
lawful wife of John Guest. Sometime in that year 
Guest left the State for foreign parts, and continued 
absent until some time in the year 1794, and it was re- 
ported and generally believed that he had died abroad. 
The plaintiff in 1792 married Reed. In that year, and 
subsequent to the marriage, Guest returned to this 
State and continued to reside herein until June, 1800, 
when he died. Hedid not object tothe connection 
between the plaintiff and Reed, and said he had no 
claim upon her, and never interfered to disturb their 
relations. After the death of Guest, the plaintiff con- 
tinued to cohabit with Reed until his death, in 1806, 
and sustained a good reputation in society; but no 
solemnization of marriage was proved to have taken 
place between the plaintiff and Reed subsequent to the 
death of Guest. Upon these facts the court below 
decided in favor of the plaintiff. 


The court on appeal affirmed the judgment, saying, . 


“there existed strong circumstances from which a 
marriage subsequent to the death of Guest might be 
presumed. The parties cohabited together as husband 
and wife, and under the reputation and understand- 
ing that they were such, from 1800 to 1806, when Reed 
died, and the wife during that time sustained a good 
character in society. A jury would have been war- 
ranted under the circumstances of the case to have 
inferred an actual marriage, and the court below had 
sufficient ground to draw that conclusion; and as they 
have drawn it, and their decision being a substitute 
for a verdict, we will not disturb it.” 

It will be noticed that the parties to the marriage in 
Fenton v. Rose came together under a void contract 
of marriage, but supposing, as may be assumed, that 





the former husband was dead; but they continued 
their connection after the return of the first husband, 
and from that time until the death of Reed their con- 
nection was known to be meretricious; but this fact 
was not considered sufficient to repel the presumption 
of a subsequent marriage. 

The same presumption was applied under circum- 
stances very similar in Rose v. Clark, 8 Paige, 574, and 
in Caujolle v. Ferrie,23 N. Y. 90. A marriage was 
presumed, to sustain legitimacy, although it appeared 
that the connection of the parties commenced in an 
illicit intercourse. ~ 

The Bredulbane case (Eng. L. R., Scotch and Di- 
vorce Cases, vol. 1, 182), decided by the House of 
Lords upon great consideration, is an authority of 
great weight in support of the finding of the jury in 
this case. The question in that case was one of legit- 
imacy, depending upon the fact whether James Camp- 
bell, who in 1771 eloped with the wife of one Ludlow, 
and with whom Campbell cohabited until his death in 
1806, was married to her after the death of her first 
husband, in 1784, and prior to the birth of the oldest 
son of James Campbell by this woman, in 1788. A 
marriage was celebrated between them in Scotland in 
1782, which was clearly bigamous. By the law of 
Scotland, marriage may be contracted by the consent 
of the parties, without any formal celebration or the 
presence of witnesses. There was no direct evidence 
of the interchange of consents between James Camp- 
bell and his alleged wife after the death of her first 
husband, but they were in Scotland after that time 
and before the birth of their eldest son, and they lived 
together as man and wife and were reputed to be mar- 
ried. It was urged that the intercourse between the 
parties having been illicit in its origin, and the cohab- 
itation having continued after the death of the first 
husband without any marked change in its character, 
there could be no presumption of marriage, and also 
that the matrimonial consent must be referred to the 
commencement of the cohabitation, which would be 
insufficent, as the first husband was living. The court 
however decided that there was a presumption of 
marriage between the parties subsequent to the death 
of Ludlow, Lord Westbury saying: ‘‘ You must infer 
the consent to have been given at ‘the first moment 
when you find the parties able to enter into the con- 
tract.” 

De Thoren v. The Attorney-General, L. R. 1; App. 
Cas. 686, is also a very strong case of the application of 
the presumption of marriage. It appeared that on the 
Ist of July, 1862, William Ellis Wall obtained a decree 
nisi dissolving his marriage, but which did not be- 
come final until the expiration of the period allowed 
for an appeal, during which time he could not legally 
marry again. In ignorance of this temporary disabil- 
ity he went through a ceremony of marriage at Glas- 
gow with Miss Sarah Ogg, on the 16th of July, 1862, 
before the time for appealing from the decree had ex- 
pired, both parties believing that there was no obstacle 
to their marriage. They lived together as husband 
and wife and had children of the union. There was 
no evidence of any interchange of consents between 
them after the marriage in 1862, and neither had any 
suspicion prior to the husband’s death of the invalidity 
of that marriage. The court however held that the 
parties must be presumed to have interchanged con- 
sents as soon as the impediment to their marriage was 
removed. 

It will be observed thatin the Bredalbane case this 
presumption was indulged, although the ceremonial 
marriage was known by the parties to be bigamous, 
and in Dr. Thorn’s case, although the parties regarded 
themselves as lawfully married, and the invalidity of 
the marriage was never known to them during the 
husband’s life. 
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The presumption that Mr. and Mrs. Hyues inter- 
changed the matrimonial consents in France, is we 
think, supported by the cases referred to. This pre- 
sumption moreover giving credence to the testimony 
for the plaintiffs is not inconsistent with the probabil- 
ities. It is true that their first intercourse was illicit, 
but nevertheless it was, as may be inferred, under a 
promise of marriage on the part of Mr. Hynes. 

The transaction in Cleveland street, if the apparent 
meaning was the real one, was intended by the parties 
asan assumption by them at that time of the relation 
of husband and wife. The subsequent conduct of Mr. 
Hynes is inconsistent with the supposition that it was 
amere device on his part to obtain the temporary 
gratification of his passions. It is quite certain, in 
view of the situation of Mrs. Hynes, that she was 
anxious to have the marriage consummated. She was 
presumed to know that the transaction did not con- 
stitute a valid marriage by English law, and the same 
presumption applies to him, although in his case it 
was much less likely to represent the actual fact. But 
Mr. Hynes was not presumed to know that a marriage 
thus consummated would not be a valid marriage by 
the law of his domicile. Whether it was valid by 
that lawisone of the questions elaborately argued 
before usin this case, and it is not settled by any 
statute or authoritative decision in our courts. 

The parties while in France might very naturally 
desire to remove any doubt as to the validity of their 
marriage, and this could be done by renewing there 
their consent to be husband and wife. That they did 
so is the inference of the law, and as has been said, is 
not an unreasonable supposition from the circum- 
stances. 

The defendants sought to countervail this presump- 
tien by proof of acts and conduct, especially on the 
part of Mrs. Hynes after her return to England, and 
the evidence certainly raises grave doubts whether the 
parties ever consummated a marriage or regarded 
themselves as man and wife. It was shown that in 
1873 Mrs. Hynes opened an account at a London bank 
in the name of Elizabeth Saunders, signing that name 
in the books of the bank, which account was continued 
in that name until the death of Mr. Hynes, when she 
had it changed to the name of Mrs. Hynes. In this 
account sums were credited which appear to have 
been obtained on checks of Mr. Hynes payable to “ E. 
Saunders,” and many checks were drawn by her 
against the account in that name. Mrs. Hynes at- 
tempted to explain the reason for the account being 
kept in this way, but the explanation seems quite un- 
satisfactory. The defendants also produced a lease of 
the house in Leverton street, occupied by Mr. and 
Mrs. Hynes in 1872, dated February 9, 1872, to Eliza- 
beth Saunders as lessee, purporting to be signed by 
her in that name. The lease was procured by a de 
tective from the lessors in London, and he testified 
that the signature was in the same handwriting as the 
signature in the bank book. But Mrs. Hynes denied 
that it was her signature, and testified that she never 
saw the lease till the trial. The defendants also pro- 
duced and proved photographic copies from the 
official registry of births in London in the district 
where the plaintiff, Mrs. Hynes, resided, and where 
the infant children were born, made as required by 
the English statute, within forty days after their birth 
respectively, which correctly stated the date of their 
birth, their names, the place where Mrs. Hynes re- 
sided when the children were born; but which, in one 
case, gave the name of the father as “ William Saund- 
ers’’ and the mother as “Mary Saunders, formerly 
Millis,’ and in the other case the father’s name as 
“ William Saunders’ and the mother’s as “ Elizabeth 
Saunders, formerly Millis.”” The name of the infor- 
mauvt purports to be signed in the register. In one 





case it is “ Mary Saunders”? and in the other“E 
Saunders.”” The detective testified that these signa- 
tures were in the bandwriting of Mrs. Hynes; but she 
testified that they were not her signatures, and that 
she neither furnished any information to the register 
nor had any knowledge, prior to the trial, of the ex- 
istence of these records. 

The jury accepted the explanation of Mrs. Hynes in 
respect to the bank account as satisfactory, and also 
her denial in respect to the lease and the register. We 
are not called upon to say whether, on reading the 
testimony, the finding of the jury of a marriage is 
satisfactory to us. There was a presumption of mar- 
riage raised by the testimony forthe plaintiff. It was 
sought to be repelled by circumstances. These cir- 
cumstances did not conclusively repel the presump- 
tion, and this court is precluded by statute from re- 
viewing a question of fact arising on conflicting evi- 
dence in a case like this (Code, § 1337). 

There are no exceptions which would justify a re- 
versal of the judgment. The exception to the refusal 
of the court to charge that the validity of the arrange- 
ment shown to have taken place in England, must be 
determined solely by the law of England, is not avail- 
able for two reasons, first that the case was finally left 
in the charge on the presumption of a marriage, in- 
dependent of the transaction in Cleaveland street, and 
second the special finding of a jury that the parties 
interchanged consents in France, renders the point as 
to the effect of that transaction immaterial. 

The other exceptions are considered in the opinion 
of the General Term, and it is sufficient to say that we 
concur in the conclusion of the learned court in re- 
spect to them. 

The judgment should be affirmed. 

All concur. 


FURNACE IN CHURCH NOT FIXTURE. 
NEW JERSEY COURT OF CHANCERY, OCTOBER TERM, 
1882. 
SAVINGS INSTITUTION V. 
BAPTIsT CHURCH.* 
A portable iron furnace for heating a church, standing on the 
cellar floor, and held in position by its own weight, and 
capable of being detached, with also its pipes, ete., without 
injury to the building, is not, as between mortgagor and 
mortgagee, a fixture 
- to foreclose. On motion for order requiring 
» defendants to replace a furnace, with its attaching 
pipes and registers, removed from the mortgaged 
premises since the commencement of the suit. 


RAHWAY IRVING STREET 


J. Henry Stone, for the motion. 
T.. H. Shafer, contra, 


The CHANCELLOR. The question presented for de- 
cision is whether the furnace removed by the defend- 
ants from the church edifice on the mortgaged premi- 
ses is to be regarded as part of the real estate or not. 
It isa portable furnace, and was placed in the cellar of 
the church, which was excavated as a receptacle for 
the stove, by which it was contemplated to warm the 
church,and for the storage of fuel and ashes, and articles 
of church furniture not needed for use. For several 
years before the furnace was put in, the edifice was 
warmed by a stove or stoves placed in the cellar, the 
heat from which was conveyed to the audience-room, 
on the first floor, by registers in the floor of that room. 
These stoves appear to have proved insufficient for the 
purpose, and other means of warming the room were 
resorted to, which also proving unsatisfactory the 





*To appear in 9 Stewart (36 N. J. Eq.) Reports. 
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furnace or heater was putin. Itis not mentioned in 
the mortgage, but was put in a long time after the 
mortgage was given. It stood on the bottom of the 
cellar, and was not attached to the building except by 
the pipes attaching it to the registers and the smoke- 
pipe connecting it with the chimney. The smoke- 
pipe does not appear to have been fastened to the 
chimney in any way. Stoves set up in the way in 
which they usually are at the present day are not 
fixtures. Ewell on Fxt. 300; Williams v. Bailey, 3 
Dane's Abr. 152. There are numerous adjudged cuses 
in which stoves have been held to be fixtures, but it 
will be found that in all of them there was either 
actual annexation to the freehold or other evidence of 
intention to make them permanent additions thereto. 
In Smith v. Heiskell, 1 Cranch C. C. 99, and Folsom v. 
Moore, 19 Me. 252, Franklin stoves were held to be 
fixtures, but they were probably permanently fixed 
and substituted for the fire-places. In Blethen v. Towle, 
40 Me. 310, it was held that stoves were fixtures; but 
the stoves in that case were standing permanently 
attached in the places where they were used, and it 
was also held in that case that stoves not standing in 
their places permanently attached, but put away for 
the summer, were not fixtures. In Tuttle v. Robinson, 
33 N. H. 104, it was held, as between the administrator 
and the heir, that a stove was a fixture, but the stove 
was a heavy One placed by the ancestor in a chimney 
having no fire-place; the stove was without legs, and 
set on brick-work, and had a short funnel bricked 
around in the chimney, so as to render it doubtfuj 
whether it could be removed without disturbing the 
brickwork. In Goddard vy. Chase, 7 Mass. 432, stoves 
were held to be fixtures; but they were cast iron 
stoves fixed to the brickwork of the chimneys of the 
house, and it seems that they were set into the chim- 
neys, so that it was necessary to pull down the fire- 
places to get them out. In Main v. Schwarzwaelder, 4 
E. D. Smith, 273, it was held that a furnace, so placed 
in a house that it could not be removed without 
disturbing the brick-work of the house adjoining the 
furnace, and probably not without causing a portion 
of the ceiling to fall, was a fixture. 

In Stockwell vy. Campbell, 39 Conn. 362, portable fur- 
naces placed in the cellar of the house were held to be 
fixtures, on what ground will be seen hereafter. But 
in Freeland y. Southworth, 24 Wend. 191, it was held 
between vendor aud vendee of land, on which there 
was a dwelling-house without a fire-place and without 
a chimney except from the chamber floor upward, 
that a stove from which went a pipe into the lower 
end of the chimney was not a fixture. Inthe case in 
hand there was no such attachment of the furnace 
(which was in fact merely a large stove) as to indicate 
any intention to annex it to the free-hold. It was not 
attached to the chimney, and the connection with the 
registers in the floor above it was only such as was 
necessary to convey the heat into the audience-room. 
It was not attached to the cellar bottom, nor did it 
even stand in a place specially adapted to receive it, 
as did the furnaces in Stockwell v. Campbell, 39 Conn. 
362. That case is often cited in discussions on the law 
of fixtures, but an examination of the facts and 
opinion leads to the conclusion that its doctrine can- 
not be accepted as a guide. According to the report, 
the furnaces were portable cone-furnaces, not set on 
brick or otherwise fastened to the house or floor, but 
set in pits made in the cellar bottom to receive them, 
and they were held in their places by their own weight. 
‘The smoke-pipes were similar to ordinary stove-pipes, 
and led from the furnace to the chimneys, carrying 
off the smoke and gas generated by the combustion of 
the fuel used to supply the heat, aud could be detached 
from the chimneys and furnaces without injury to 
either or to the pipes themselves. The hot-air pipes 





were not sold with the furnaces, and were connected 
with them by short pieces of pipe which could be re- 
moved without injury to the hot-air pipes or the 
furnaces or the short pipes themselves. The furnaces 
could be removed and reset without difficulty, and 
without any appreciable injury either to them or to 
the house, except that if they were reset elsewhere the 
casings might require different apertures for the pipes 
and the closing up of those previously used. They 
could have been placed in the house after it was com- 
pleted, without difficulty, and as easily as at the time 
they were in fact placed therein. The decision that 
they were fixtures seems to have been wholly based 
on the conclusion that the intention to make the an- 
nexation permanent was shown by the preparation of 
the house for their reception in the making of the pits 
in the bottom of the cellar, adapted to them in size 
and depth, and for the express purpose of receiving 
them. Now, while it is true that it is not necessary 
to constitute an article a fixture that it be actually 
fastened to the freehold or something accessory 
thereto (the case of the factory-bell, Alvord Carriage 
Manf. v. Gleason, 36 Coun. 86, and the case of the 
windlass in the slaughter-house, Capen v. Peckham, 35 
id. 88, and that of the steam-pipes on brackets in a 
factory, Quimby v. Manhattan Cloth Co., 9 C. E. Gr. 
260, are illustrations of that doctrine), it cannot be 
held that the mere fact that a chattel is placed in a 
part of the house which has been adapted to receive it, 
will make it a fixture; for example, a bedstead in a 
house obviously would not be made a fixture by the 
mere fact that it was placed in an alcove made to re- 
ceive a bedstead. And so, too, the mere fact that a 
stove or portable furnace is placed in a niche made to 
receive a stove, or is set in a depression or pit or other 
place in a floor made to receive a stove or portable 
furnace, will not make such stove or furnace a fixture. 
In the case under consideration however there was 
no such evidence of intention as the court found in 
Stockwell v. Campbell. The furnace stood on the level 
cellar bottom, and was held in place by its own weight 
alone. No injury was done to the building by its 
removal. It appears to me quite clear that it was not 
a fixture. The motion is denied. 

Note.—‘ A lessee made a furnace for the use of a 
dyer and fixed it to the wall of his house, and the 
lessee, being condemned in debt, the sheriff came to 
the furnace, and put his hands upon it and delivered 
it to the defendant; and the lessee brought trespass. 
Glunvil: ‘A furnace may be delivered in execution 
and the house never the worse; * * * it is not 
waste to take away a furnace.’ Beuwmond: ‘It is 
doubly fixt to the land and to the wall, and it is clear 
that the sheriff cannot take it from the wall.’ Dyer: 
‘The diversity is when the furnace is fixt to the 
middle of the house, and when to the wall, for the 
termor may take it from the middle of the house, but 
not from the wall.’ And to this Owen agreed,’’ Day 
v. Austin, Owen 71. 

‘lu the time of Lord Dyer this difference was here 
taken and agreed, that a furnace fixed in medio domus 
is but a chattel, and is removable; but otherwise it is 
being fixed to the walls,’’ Day v. Bisbitch, Cro. Eliz. 
374. 

A furnace, though fixed to the freehold and pur- 
chased with the house, shall go to the executor and 
not to the heir, Squier v. Mayer, Freem. Ch. 249; but 
see 11 Vin. Abr. 167; and a fire engine set up for the 
benefit of a colliery by a tenant for life, Lawton v. 
Lawton, 3 Atk. 13, see Kelsey v. Durkee, 33 Barb. 410; 
Bain v. Brand, L. R.1 H. L. C. 762; iron backs to 
chimneys belong to the executor, and not to the heir, 
Harvey v. Harvey, 2 Str. 1141; Leach v. Thomas, 7 C. 
& P. 327; Bishop v. Elliott, 11 Exch. 118; ranges go to 
the heir, Wynne v. Ingleby,5 B. & A. 625; Rexv. St. 
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Dunstan, 4 B. & C. 686; Fratt v. Whittier, 58 Cal. 126; 
and stoves and grates fixed with brickwork into the 
chimneys, King v. St. Dunstan, 4 B. & C. 686; Leonard 
v. Stickney, 131 Mass. 541. 

Iron stoves fixed to the brick work of the chimneys of 
a house are fixtures, and may be levied on, under 
execution, as part of the house, Goddard v. Chase, 7 
Mass. 432; and pass to the vendee of the house, Smith 
v. Heiskell, 1 Cranch C. C. 99; Folsom v. Moore, 19 Me. 
252; but not a mere stove, Freeland v. Southworth, 24 
Wend. 191; see Blethen v. Towle, 40 Me. 310; nor a 
portable furnace, resting by its own weight upon the 
ground, although connected with the house by a cold- 
air box, and hot-air pipes and registers, Towne v. 
Fiske, 127 Mass. 125; Allen v. Mooney, 130 id. 155; 
Heysham vy. Dettre, 89 Penn. St. 506; contra Thielman 
v. Carr, 75 Ill. 385; although it may be a question of 
fact, id.; Turner v. Wentworth, 119 Mass. 459; nor a 
portable fence, Pennybecker v. McDougal, 48 Cal. 160; 
but see Wood's L. & T. 877; Ricketts v. Dorrell, 55 Ind. 
470; nor boilers, etc., for heating a conservatory, 
which rested by their own weight on bricks and were 
not fastened to the land, Gardiner v. Parker, 18 
Grant’s Ch. 26; see Jenkins v. Gething, 2 Johns. & 
Hems. 520. 

An organ in a church built into a recess, left for and 
adapted to the purpose, is a fixture, Rogers v. Crow, 
40 Mo. 91; Chapman v. Union Ins. Co., 4 Bradw. 29; 
and a mirror so built into a house, Mackie v. Smith, 5 
La. An. 717; Lockwood v. Lockwood, 3 Redf. 330; 
Ward vy. Kilpatrick, 8 N. Y. 413; but nota cupboard 
fitted into a recess, Blethen v. Towle, 40 Me. 310; nora 
safe, Moody v. Aiken, 50 Tex. 65; but see Folger v. 
Kenner, 24 La. An. 436; Dostal v. McCaddon, 35 lowa, 
318; nor show-cases in a store, with shelves, drawers 
and mirrors, and nailed to the walls, Kimball v. Grand 
Lodge, 131 Mass. 59; Guthrie v. Jones, 108 id. 191; nor 
a hotel sign, Woodward v. Lazar, 21 Cal. 448; nor a 
ferry-boat run by achain fastened to the shore, Cowart 
v. Cowart, 3 Lea, 57; nor settees in a church, Chapman 
v. Union Ins. Co., 4 Bradw. 29; as to seats in atheatre, 
see Gross v. Jackson, 6 Daly, 463; 17 Alb. L. J. 479, 
note; or stools in a store, Lawrence v. Kemp, 1 Duer 
363. A key, although in the lock of a door of a house, 
may be the subject of larceny, Hoskins v. Tarrence, 5 
Blackf. 417, and doors taken off of the hinges by the 
defendant, Willke’s case, 34 Tex. 155.—Jonn H. 
Stuart, Rep. 
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REPLEVIN OF GRAIN RAISED ON LAND 
HELD ADVERSELY. 
CALIFORNIA SUPREME COURT, DECEMBER 20, 1883. 


MARTIN Vv. THOMPSON. 

Replevin will not lie to recover grain sown and harvested by 
defendant on land to which he claimed title and of which 
he had the actual adverse and exclusive possession. 
CTION to recover possession of grain. The opinion 

states the facts. From action for defendants 
plaintiff below appealed. 


L. Aldrich, for appellants. 
M. Mullany, for respondent. 


By the Court. The action is brought to recover 
the possession (or the value thereof) of certain grain 
sown and harvested by defendant upon lands to which 
he claimed title, and of which he had the actual, ad- 
verse and exclusive possession. The action cannot be 
maintained. 

In Halleck, v. Mixer, 16 Cal. 574, a demurrer to 
the complaint had been sustained in the court below 
upon the ground that the complaint showed the title 








to land to be involved in such sense as precluded the 
action. The complaint alleged that the plaintiffs 
testator was seized and possessed of certain real estate 
at the time of his death, and that the executor, ever 
since his appointment, had been in possession of the 
same; that persons (whose names were not designated) 
had entered upon the lands without authority and 
cut down timber growing thereon, to the amount of 
three hundred cords; that defendant afterward also 
entered upon the premises, without authority and 
removed the wood thus cut, and still detained it, ete, 
There was no suggestion or pretense that the defend- 
ant, or any other person than plaintiffand his testator, 
ever had possession of the land on which the wood 
was cut. 

It was said by the Supreme Court, in reversing the 
judgment of the District Court, that the complaint in 
Halleck v. Mixer did not show title to the land to be 
involved in such sense as to preclude the action. “In 
all cases where the owner of real estate sues for 
property severed from the free-hold, the action must 
rest upon the proof in the first instance of title or 
right of possession (or possession) taken previous in 
the plaintiff; and if the position of the respondent 
were tenable, no action for the recovery of said prop- 
erty would ever lie. If the complaint alleged the title, 
it would, upon his argument, be demurrable; if it 
merely alleged ownership of the property, the party 
would be excluded on the trial from the proof of his 
title, or be nonsuited on its production. The true 
rule is this: The plaintiff out of possession cannot sue 
for property severed from the free-hold, when the 
defendant is in possession of the premises from which 
the property was severed — holding them adversely in 
good faith under claim and color of title, in other 
words, the personal action cannot be made the means 
of litigating and determining the title to the real 
property as between conflicting claimants. But the 
rule does not exclude the proof of title on the part of 
the plaintiff in other cases, for it is, as we have already 
observed, upon such proof that the right of recovery 
rests. * * * A mere intruder or trespasser isin no 
position to raise the question of title with the owner 
so as to defeat the action.”” The court then cites with 
approval Harlan v. Harlan, 15 Penn. St. 513. 

This was the case of Harlan v. Harlan. The plaintiff 
was the purchaser of certain real estate, being a cotton 
manufactory. Certain machinery in the mill passed 
to him as a part of the free-hold. A fixture, part of 
the machinery, was detached by the former owner, 
and it was held that the purchaser of the real estate 
could maintain replevin for it. 

Certain cases were cited by council as authority to 
the point that the action would not lie, but Roger, J., 
commenting upon those cases, pointed out the distine- 
tion between ther and the case then at bar. 

In the case of Harlan v. Harlan, the title to the real 
property was not disputed by the defendant, and the 
court suggested that it might be that the mere asser- 
tion of a title would avail little. ‘* The court looks to 
the substance, and where it appears in truth it is a 
trial of title, then it is properly ruled that replevin is 
not the proper action, but that it must be tried in 
another form.” 

It was said in Elliott v. Powell, 10 Watts, 453, as was 
also said in Halleck v. Mixer, supra, it is a mistaken 
supposition that title to real estate may not be inci- 
dentally tried in a transitory action, much less that 
replevin cannot be maintained where the plaintiff can 
make title to the chattel only by making title to the 
land from which it was severed. See also, 12 Johns, 
140; 5 Marsh. 341; Wm. Jones 243. The cases cited by 
the Pennsylvania Court in Harlan v. Harlan, indicate 
the true rule. In Mather v. Trinity Church, 3 Serg. & 
R. 509, it was ruled that trover for gravel from land 
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does not lie by one who has the right of possession 
against one who has the actual adverse possession ‘‘and 
sets up title to it ’’—that conflicting claims of title can- 
pot be tried in the action of trover. To the same effect 
Baker v. Howell, and Brown v. Caldwell, 6 Serg. & R. 
476; 10id. 114. The cases go to the point that where 
the property sued for has been severed from plaintiff's 
land, he can show his ownership of the chattel by 
showing his ownership of the land, unless defendant 
has, and had when the property was severed from the 
free-hold, adverse possession of the land claiming 
title thereto. Of course, to exclude plaintiff's right to 
sue for the personal property, defendant must have 
the adverse possession claiming title. Ifatenancy or 
quasi tenancy exists, the defendant and occupant not 
claiming to be owner of the personal property, as 
owner of the realty, the reason for precluding the 
personal action does not exist. Harlan v. Harlan, 
supra; Ferrand v. Thompson, 5 B. & Ald. 826; Mooers 
vy. Wait, 9 Wend. 104. 

But we find nowhere exceptin Kimball v. Lohmas, 
31 Cal. 159, that with respect to the right of a plaintiff 
to resort to areplevin, a distinction exists between a 
defendant in adverse possession of the land, claiming 
title by writing, and a defendant in adverse possession, 
claiming title without any written foundation for the 
claim. The distinction seems to have been suggested 
by a phrase employed in the opinion of Halleck v. 
Mixer, with reference to a holding adversely “in good 
faith,” ete. 

But the case now before us differs in two respects 
from Kimball v. Lohmas: First—The defendant claims 
aright to the possession under color of title. Second— 
The grain, the subject of the present controversy, was 
sown while defendant was in the adverse possession of 
the land. It did not exist, even potentially, while 
plaintiff had possession of the land — if plaintiff ever 
had possession of the land. 

The present is also unlike the case of Atherton v. 
Fowler, 96 U. 8.513. There the hay, the subject of 
controversy, was cut from the meadows set in grass 
by plaintiff's testator. And besides, in that case the 
District Court of the State, ‘‘ having given the law on 
the subject very clearly ’’—(in favor of plaintiff's right 
to maintain the action)—and inasmuch as it related to 
“a doctrine not affected by the Constitution or laws 
of the United States,’’ the Supreme Court of the 
United States held, they ‘‘must take itto have been 
correctly expounded to the jury.”” 96 U.S., p. 515. 

There is no precedent for an action like the present, 
and no good reason why this should be made a pre- 
cedent. 

We cannot say the court abused its discretion in 
disallowing plaintiff's motion to file a second amended 
complaint. It does not appear from the transcript 
that any proposed amendment was served or presented, 
or that the notice of motion pointed out the precise 
amendment which plaintiff would ask leave to make 
or file. 

Judgment and order affirmed. 


- --— 


NEW YORK COURT OF APPEALS ABSTRACT. 

CONSIDERATION — SETTLEMENT OF DIVORCE SUIT — 
PUBLIC POLICY.— Plaintiff, a married woman, had 
instituted an action against defendant, her husband, 
for divorce a vinculo, on the ground of adultery, and 
had examined one witness conditionally, who had 
testified to the acts charged. She was in a condition 
to apply to the court for alimony and counsel fees, and 
had she prosecuted the action to its termination might 
have compelled the payment of alimony, and the costs 
and expenses of the action. In consideration of the 





giving of a promissory note fora certain amount by 
defendant, she discontinued the action, and fur- 
nished to defendant astipulation signed by herself 
and her attorneys to discontinue the action without 
costs. She also condoned the adultery charged, and 
returned to live with defendant. Held, that this was 
sufficient consideration for the note, and the arrange- 
ment was not against public policy. An objection by 
defendant that the settlement was not a good con- 
sideration, because it was not final within the case 
Kirby v. Kirby, 1 Paige, 565, where it was held thata 
settlement of a divorce suit was subject to the super- 
vision of the court, was not tenable, it appearing that 
this settlement had stood and defendant had received 
the benefit of it. Order affirmed. Adams vy. Adams. 
Opinion by Rapallo, J. 

(Decided Feb. 9, 1883.] 


CORPORATION — LIABILITY OF STOCKHOLDERS FOR 
DEBTS OF MANUFACTURING, NOT ENFORCEABLE BY RE- 
CEIVER.—The liability of stockholders of a corporation 
created under the general law of 1848, relating to man- 
ufacturing corporations, is a several individual liabil- 
ity of each stockholder, directly to such of ‘the cred- 
itors as have complied with the requisite conditions 
precedent. There is no statutory provision by which 
the rights of such creditors can be vested in a receiver 
of the corporation. The provision of section 448, Code 
Civ. P., which empowers one or more of the creditors 
to sue in behalf of all who are similarly situated, and 
to enjoin separate suits, recognizes that the right of 
action is in the creditors, and is the only one by which 
any creditor can be enjoined from bringing his separate 
action. The liability imposed by the act of 1848, re- 
ferred to, does not exist in favor of the corporation 
itself nor for the benefit of all of its creditors, but 
only in favor of such creditors as are within the pre- 
scribed conditions. It is not a general right, but one 
which attaches only to the particular creditors, who 
are within the conditions. The case Story v. Furman, 
25 N. Y. 214, does not apply in this case, being limited 
to an act relating to Herkimer county. See Cuyken- 
dall v. Corning, 88 N. Y. 129. Judgment reversed. 
Farnsworth v. Wood. Opinion by Rapallo, J. 
[Decided Feb. 6, 1883.] 


Costs — ASSAULT AND BATTERY — WHERE TITLE TO 
REAL ESTATE NOT IN CONTROVERSY.— A complaint 
alleged that defendant wrongfully entered plaintiff's 
grounds and house, and there committed an assault. 
No injury to the freehold was alleged, nor were dam- 
ages claimed for entering upon the premises. The 
injury for which indemnity sought was to the person. 
The answer, besides a general denial, averred that one 
H. was the owner of the house, but the defense set up 
was, that the acts complained of were committed in 
defense of certain parties who being first assaulted by 
the plaintiff requested the assistance of the defendant 
as their servant. The evidence of neither party was 
exerted to obtain or defend possession or title. Held, 
that title to land was not brought in question by the 
pleadings, and there being no certificate that the title 
to lands came in question upon the trial, upon a re- 
covery of less than $50, plaintiff was entitled to no 
more costs than damages, under Code Civ. Pro., § 
$228, sub. 1, 3. Judgmentreversed. Langdon v. Guy. 
Opinion by Danforth, J. 

[Decided Feb. 9, 1883.] 


EMINENT DOMAIN — RIGHTS OF ABUTTING OWNER 
WHEN TITLE TO STREET IN CITY — DAMAGES — STREET 
RAILWAY — USE OF STREET FOR STORING CARS.— (1) In 
an action by an abutting owner against a street rail- 
way company injuring him by occupying the street 
with its cars in front of his premises, the rule of dam- 
ages differs according as the occupation is lawful or 
unlawful. If the structure is unlawful, plaintiff is 
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entitled to damages for all the annoyance caused by 
the cars in front of his premises; if lawful, only for 
such as results from an unreasonable use. (2) An 
abutting owner simply, the fee of the street being in 
the city, is entitled to the use of the street, and neither 
the legislature nor the city can devote it to purposes 
inconsistent with street uses without compensation, 
according to the principle of Story v. Elevated R. Co., 
90 N. Y., recently decided. But that case has left un- 
touched the decision in People v. Kerr, 27 N. Y. 188, 
that a horse railroad constructed under legislative 
authority on the surface of a city street, the fee of 
which is in the city, is not an unlawful interference 
with the rights of abutting owners; but is a street use 
consistent with their rights therein. A street can 
not however be converted into a yard for the storing 
of cars to the injury of adjoining owners, and an un- 
reasonable use of the street by a street railway com- 
pany may afford a right of action to the property 
owners, specially injured thereby. Judgment reversed. 
Mahady v. Bushwick Ruilroad Co. Opinion’ by 
Andrews, ©. J. Rapallo, Miller, and Earl concur. 
Danforth and Finch dissent. 

(Decided Jan. 23, 1883.] 


WITNESS — COMPETENCY — TRANSACTION WITH DE- 
CEDENT — CopE Crv. Pro., § 829.—Plaintiff brought 
action upon an alleged loan made to defendant's intes- 
tate, and produced in evidence of the loan a check for 
the amount claimed, given by him to intestate and 
paid to intestate. It wasshown thaton the day the 
loan was alleged to have been made, plaintiff and in- 
testate had a transaction in relation to a corporation 
in which they were both interested, in which plaintiff 
gave intestate a check for the same amount as the 
alleged loan. Plaintiff claimed that he had two trans- 
actions with intestate that day involving equal 
amounts. On the trial, plaintiff was asked whether 
the check produced had any thing to do with the 
affairs of the corporation mentioned. Jleld, that an 
answer was inadmissible as involving a personal trans- 
action with a deceased person under Code Civ. Pro., 
§ 829. It is not the test of the admissibility of the 
evidence, that an answer inthe affirmative would have 
been adverse to the interest of the plaintiff; but 
whether proof of the fact to which the inquiry related 
would involve a disclosure of the nature of the trans- 
action at the time the check was given. The case 
Pinney v. Orth, 88 N. Y. 451, does not determine the 
question. There it was held that defendant might 
deny that he ever had any conversation with plaintiff's 
intestate at a place where a witness for plaintiff had 
testified there was a conversation between defendant 
and intestate. Judgmentaffirmed. Koehler v. Adler. 
Opinion by Andrews, J. 

[Decided Feb. 6, 1883.] 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

CORPORATION — MISSOURI STATUTE—LIABILITY OF 
STOCKHOLDER FOR DEBT — COLLATERAL SECURITY — 
EXEMPTION — CONFLICT OF LAW— WHEN FEDERAL 
COURT WILL NOT FOLLOW STATE IN CONSTRUING 
STATE LAW.—(1) By a statute of Missouri, stockholders 
of acorporation at its dissolution are liable for its 
debts; but it is provided that no person holding stock 
as executor, administrator, guardian, or trustee, and 
no person holding stock as collateral security, shall be 
personally subject to such liability, but the persons 
pledging such stock shall be considered as holding the 
same and liable; and the estates and funds in the 
hands of executors, etc., shall be liable. Held, that 
persons to whom stock of a corporation is pledged as 





collateral security by the corporation itself are within 
the exemption of the statute; that certificates of the 
stock absolute on their face, issued toa creditor as 
collateral security, or in trust may be shown to beso 
held by evidence in puis; that the holder of such 
stock, as collateral security or in trust, though 
he vote on such stock is not thereby es- 
topped from showing that the stock belongs 
to the company and not to him, and that 
he only holds it as collateral security. See 1 Lindsay 
Partn. 128; Matthews v. Albert, 24 Md. 527; McMahon 
v. Macy, 51 N. Y. 155. (2) The Supreme Court of 
Missouri, after the transaction arose, and after the 
Circuit Court had decided this case, made a contrary 
decision against the same stockholders, at the suit of 
another plaintiff, holding that the clause of exemption 
in the statute does not extend to persons receiving 
stock as collateral security from the corporation itself; 
and this decision being urged as conclusive upon the 
Federal courts, held, that this court is not bound to 
follow the decision of the State court in such a case. 
The Federal courts have an independent jurisdiction 
in the administration of State laws in cases between 
citizens of different States, co-ordinate with and not 
subordinate to that of the State courts; and are 
bound to exercise their own judgment as to the mean- 
ing and effect of those laws. But since the ordinary 
administration of the law iscarried on by the State 
courts, it necessarily happens that by the course of 
their decisions certain rules are established which 
become rules of property and action in the State, and 
have all the effect of law, especially with regard to the 
law of real estate and the construction of State Con- 
stitutions and statutes; such established rules are 
always regarded by the Federal Courts, no less than 
by the State Courts themselves, as authoritative de- 
clarations of what the Jaw is. But where the law has 
been thus settled, it is the right and duty of the 
Federal Courts to exercise their own judgment; as 
they also always do in reference to the doctrines of 
commercial law and general jurisprudence; and when 
contracts and transactions have been entered into and 
rights have accrued thereon under a particular state 
of the decisions, or when there has been no decision of 
the State tribunals, the Federal courts properly claim 
the right toadopt their own interpretation of the law 
applicable to the case, although a different interpreta- 
tion may be adopted by the State courts after such 
rights have accrued. But even in such cases, for the 
sake of harmony and to avoid confusion, the Federal 
courts will lean toward an agreement of views with 
the State courts if the question seems to them bal- 
anced with doubt. Acting on these principles of 
comity, the courts of the United States, without 
sacrificing their own dignity as independent tribunals, 
endeavor toavoid, and in most cases do avoid, any 
unseemly conflict with the well considered decisions 
of the State courts. As however the very object of 
giving to the National courts jurisdiction to admin- 
ister the laws of the States in controversies between 
citizens of different States was to institute independent 
tribunals which it might be supposed would be unaf- 
fected by local prejudices and sectional views, it would 
be a dereliction of their duty not to exercise an in- 
dependent judgment in cases not foreclosed by pre- 
vious adjudication. MaqKeen v. Delancy’s Lessee, 5 
Cr. 22; Polk's Lessee v. Wendell, 9 id. 98; Thatcher v. 
Powell, 6 Wheat. 127; Preston’s Heirs v. Bowman, id. 
581; Daly v. James, 8 id. 535; Elmendorf v. Taylor, 10 
id. 159, 165; Shelby v. Guy, 11 id.367; Jackson v. Chew, 
12 id. 167-168; Fullerton v. Bank U. S.,1 Pet. 604; 
Gardner v. Collins, 2 id. 58; United States v. Morri- 
son, 4 id. 136; Green v. Neil’s Lessee, 6 id. 295-300: 
Groves v. Slaughter, 15 id. 497; Swift v. Tyson, 16 id. 
18; Carpenter v. Washington Ins. C., id. 511; Carroll 
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y. Sofford, 3 How. 460; Lane v. Vick, id 476; Rowan v. 
Runnels, 5 id. 189; Smith v. Kernochen, 7 id. 219; 
Nesmith v. Sheldon, id. 818; Williamson v. Berry, 8 
id. 558; Van Rensselaer v. Kearney, 11 id. 318; Web- 
ster v. Cooper, 14 id. 504; Ohio Life & Trust Co. v. 
Debolt, 16 id. 481; Beauregard v. New Orleans, 18 id. 
500; Watson v.Tarply, id. 519; Pease v. Peck, id. 598; 
Morgan v. Curtenius, 20 id. 1; League v. Egery, 24 id. 
266; Suydam v. Williamson, id. 433; S. C., 6 Wall. 736; 
Leffingwell v. Warren, 2 Black, 603; Mercer Co. v 
Hacket, 1 Wall. 95; Gelpcke v. City of Dubuque, 1 id. 
75; Seybert v. Pittsburg, id. 273; Havemeyer v. Iowa 
City, 3 id. 294; Thompson v. Lee Co., 3 id. 330; Christy 
y. Pridgeon, 4 id. 203; Mitchell v. Burlington, id. 274; 
Lee Co. v. Rogers, 7 id. 183; Butz v. Muscatine, 8 
id. 583; City of Kenosha y. Lamson, 9 id. 485; Olcott v. 
Supervisors of Fond du Lac, 16 id. 678; Supervisors v. 
United States, 18 id. 81; Boyce v. Tabb, id. 548; Town- 
ship of Pine Grove v. Talcott, 19 id. 677; Elmwood v. 
Marcy, 92 U. S. 294; State Railroad Tax cases, id. 617; 
Ober v. Gallagher, 93 id. 207; Ottawa v. Perkins, 94 id. 
260; Davie v. Briggs, 97 id. 637; Fairfield v. Gallatin 
Co., 100 id. 47; Oates v. Bank of Montgomery, id. 245; 
Douglass v. Pike Co., 101 id. 686; Barrett v. Holmes, 
102 id. 655; Town of Thompson y. Perrine, 103 id. 616; 
8. C., 106 id. 99. (3) A judgment entered by consent 
for aspecific amount, subject to any credits which 
the defendant may produce vouchers for, is good as 
between the parties themselves and their privies. 
Judgment of U. 8S. Cir. Ct., EK. D. Missouri, affirmed. 
Burgess v. Seligman. Opinion by Bradley J. 

(Decided Jan. 29, 1883.] 


MARITIME LAW—PRIZE MONEY AND BOUNTY — 
INLAND WATERS.—(1) Prize money, or bounty in lieu 
of it, is not allowed by the laws of Congress where 
vessels of the enemy are captured or destroyed by the 
navy with the co-operation of the army. To win 
either, the navy must achieve its success without the 
direct aid of the army, by maritime force ouly. No 
pecuniary reward is conferred for anything taken or 
destroyed by the navy when it acts in conjunction 
with the army in the capture of a fortified position of 
the enemy, though the meritorious services and gal- 
lant conduct of its officers and men may justly entitle 
them to honorable mention in the history of the 
country. The Siren, 13 Wall. 389. (2) Under the pro- 
vision of the act of Congress of June 30, 1864, § 7, reg- 
ulating prize proceedings, etc. (13 Stat. at L. 377), 
“that no property seized or taken upon any of the 
inland waters of the United States by the naval forces 
thereof, shall be regarded as maritime prize;”’ the 
term “inland ’’ was intended to apply to all waters of 
the United States upon which a naval force could go, 
other than bays and harbors on the seacoast. James 
river is an inland water where it lies within the body 
of counties in Virginia, and where aperson can see 
from one of its banks what is done on the other. 
Rivers across which one can thus see are inland 
waters. It matters not that the tide may ebb and 
flow for miles above their mouths; that fact does not 
make them any part of the sea or bay into which they 
may flow, though they may be arms of both. United 
States v. Grush, 5 Mason, 290. Decree of Dist. Colum- 
bia Sup. Ct., affirmed. United States v. Steam Vessel 
Seabord. Opinion by Field, J. 

{Decided Jan. 15, 1883.] 


NATIONAL BANK — ACTS ULTRA VIRES— DENIAL OF 
RIGHT UNDER BANKING ACT— APPEAL — JURISDIC- 
TION.— In this action, plaintiff in error, sought in a 
State court to enjoin the enforcement of an execu- 
tion for the delivery of property ona judgment against 
them, on the ground that the owner of the property 
at whose instance the writ was issued,a National 
bank, which had acquired such property by convey- 





ance, had no power under the provisions of the Na- 
tioual banking law to take and hold the property, and 
that the conveyauce to it was inoperative and void. 
They set up no title to the property against the bank. 
The decision of the State court was against plaintiffs 
inerror. Held, that they were not by that decision 
denied any ‘title, right, privilege, or immunity speci- 
ally set up or claimed’’ under the banking act. As 
early as 1809, it was held by this court in Owings v. 
Norwood’s Lessee, 5 Cr. 344, thatin order to give it 
jurisdiction in this class of cases the right, title, or 
immunity which is denied must grow out of the Con- 
stitution, or a treaty, or statute of the United States 
relied on. Under this rule jurisdiction was not taken 
in that case, although it was an action of ejectment 
by Norwood’s lessee, and the record showed that an 
effort was made to defeat the recovery because of an 
outstanding title in a third person adverse to Norwood 
and protected by a treaty. Thecourt said: ‘When- 
ever a right grows out of, or is protected by a treaty, 
it is sanctioned against all the laws and judicial decis- 
ious of the States, and whoever may have this right, 
isto be protected. But if the person’s title is not 
affected by the treaty, or if he claims nothing undera 
treaty, his title cannot be protected by the treaty.” 
The principle thus announced has been recognized in 
many cases since. Montgomery v. Hernandez, 12 
Wheat. 129; Henderson vy. Tennessee, 10 How. 823; 
Wynn vy. Morris, 20 id. 5; Hale v. Gaines, 22 id. 160; 
Verden vy. Coleman, 1 Black, 472; Long v. Converse, 
91 U. 8.105. Henderson y. Tennessee, like Owings v. 
Norwood’s Lessee, was an action of ejectment, and the 
effort was to defeat the recovery by showing an out- 
standing title in athird person undera treaty with 
which the party in possession did not connect himself, 
but the jurisdiction was denied, it being said: “The 
right to make this defense is not derived from the 
treaties, nor from any authority exercised under the 
general government. It is given by the laws of the 
State, which provide that the defendant in ejectment 
may set up title in a stranger in bar of the action. It 
is true the title set up in this case was claimed under 
atreaty. But to give jurisdiction to this court the 
party must claim the right for himself, and not fora 
third person in whose title he has no interest.” And 
in Hale vy. Gaines, it was said: ‘‘ The plaintiff in error 
must claim (for himself) some title, right, privilege, or 
exemption under an act of Congress, etc., and the 
decision must be against his claim to give this court 
jurisdiction. Setting upa title in the United States 
by way of defense is not claiming a personal interest 
affecting the subject in litigation.’’ Writ of error to 
Kentucky Court of Appeals, dismissed. Willer v. 
National Bank of Lancaster. Opinion by Waite, 
C. dF 

[Decided Jan. 15, 1883.] 


STATUTORY CONSTRUCTION — IMPLIED REPEAL.— 
When an affirmative statute contains no expression of 
a purpose to repeal a prior law, it does not repeal it 
unless the two acts are in irreconcilable conflict, or 
unless the later statute covers the whole ground oc- 
cupied by the earlier and is clearly intended as a sub- 
stitute for it, and the intention of the legislature to 
repeal must be clear and manifest. The leaning of the 
courts is against repeals by implication (United States 
v. Tynen, 11 Wall. 88), and if it be possible to reconcile 
two statutes, one will not be held to repeal the other. 
McCool v. Smith, 1 Black. 459. It was held by this 
court in Wood vy. United States, 16 Pet. 342, thata 
repeal by implication must be by “necessary implica. 
tion; for itis not sufficient to establish that subse- 
quent laws cover some or even all the cases provided 
for by it, for they may be merely affirmative or cumu- 
lative or auxiliary.’’ In United States v. Tynen, if 
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was declared that ‘it is when the later act plaiuly 
shows that it was intended as a substitute for the 
former act that it will operate as a repeal of that act.” 
So in the case of Henderson v. Tobacco, 11 Wall. 652, 
this court said, that ‘‘ when the powers and directions 
under the several acts are such as may well subsist 
together an implication of repeal cannot well be al- 
lowed.”’ Inthe case of King v. Cornell, decided at 
the present term, the court on this point said: ‘‘While 
repeals by implication are not favored, it is well set- 
tled that when two acts are not in all respects repug- 
nant, if the later act covers the whole subject of the 
earlier and embraces new provisions which plainly 
show that the last was intended as a substitute for the 
first, it will operate as a repeal.’’ See also Murdock vy. 
Memphis, 20 Wall. 590. Accordingly where there 
were two acts, the first one passed to authorize the 
towns ina certain group of counties to aid in the 
construction of one line of railroad, and the other to 
authorize the towns in another group of counties to 
aid in the construction of another line of road, and 
the county of M. happened to be common to both 
groups,held,that considering the different objects which 
it was reasonably clear the legislature had in view in 
the passage of these two acts, it was a fair construc- 
tion to hold that it was not the intention of the legis- 
lature, by the passage of the later act, to repeal the 
older act, either totally or partially. Judgment of U. 
S. Cir. Ct., Minnesota, affirmed. Town of Red Rock 
v. Henry. Opinion by Woods, J. 

(Decided Jan. 8, 1883.] 


PUBLIC OFFICER — WHEN NOT LIABLE FOR INTEREST 
ON MONEYS IN CHARGE.— Where an officer of the gov- 
ernment has money committed to his charge, with the 
duty of disbursing it as required, he cannot be charged 
with interest until it is shown that he has converted 
it to his own use or failed to pay when occasion re- 
quired, or to transfer or pay to the government on 
some lawful order. United States v. Curtis, 100 U. 8. 
119. Judgment of U. 8S. Cir. Ct., Massachusetts, 
affirmed. United States v. Power. Opinion by Mil- 
ler, J. 

(Decided Jan. 8, 1883.] 


——— 


SUPREME COURT ABSTRACT. 

BOUNDARIES—ORDER OF DEGREE OF PROOF — FIELD 
MONUMENTS PREFERRED. — The rules of evidence to 
be resorted to in ascertaining the true location of the 
streets, blocks and lots of a city or town, according to 
the plat and survey thereof, are ranked in degree as 
follows: (1) The highest regard is had to natural 
boundaries; (2) the lines actually run, and corners 
actually marked on the ground, at the time of the 
making of the plat and survey; (3) the lines and cor- 
ners of an adjoining lot or block, if called for or ascer- 
tained; (4) if no monuments are mentioned or in 
existence, evidence of long-continued occupation; 
(5) if the description is ambiguous or doubtful, parol 
evidence of the practical construction given by the 
parties by acts of occupation, recognition of monuments, 
or boundaries; and (6) the courses and distances 
marked on the plat or survey. In this case, in ascer- 
taining the true location of the street in question 
before resorting to the uncertain courses and distances 
on the plat and survey, recourse should have been had 
(1) to the natural monuments referred to in the plat 
and survey; and (2) to the artificial monuments placed 
by the surveyor to mark the lines or boundaries 
thereof. The plat or survey should be resorted to, to 
show the existence of the street or block as such, 


WISCONSIN 





to establish the lines and 
“The principle 
is that effect 


and the monuments 
corners according to the same. 
on which these rules are founded 
should be given to those things about which 
men are least liable to make a mistake.” Davis y, 
Rainsford, 17 Mass. 210; McIvor vy. Walker, 9 Cranch, 
178; 1Greenl. Ev., § 301 and note. See also Owen 
v. Bartholomew, 9 Pick. 520; Stone v. Clark, 1 Mete, 
378; Vroman y. Dewey, 23 Wis. 530; Marsh v. Mitch- 
ell, 25 id. 306; Fleischfresser v. Schmidt, 41 id. 223; 
Nys v. Biemeret, 44 id. 104; Lampe v. Kennedy, 49 
id. 602. City of Racine v. Case Plow Co. Opinion by 
Orton, J. 

[Decided Jan. 9, 1883]. 


MUNICIPAL CORPORATION — REPAIRS OF STREETS — 
TAKING MATERIALS FROM ONE STREET TO REPAIR 
ANOTHER.—In the absence of any provision to the 
contrary in its charter, a city may take stones or other 
material from one street for the purpose of repairing 
another street therein. In Bissell v. Collins, 28 Mich, 
277, the court say: ‘“‘ We would not assent to the 
doctrine that acity, in improving a street, may not take 
the natural material found within its limits sultable for 
the purpose, and distribute it in making improve- 
ments as the authorities may deem best.’’ The same 
language, in substance, was held in the case of New 
Haven v. Sergent, 38 Conn. 50. In the case of Aldrich 
v. Drury, 8 R. I. 454, it was held that a railroad com- 
pany might use the materials taken from the land of 
one man in grading their road-ved for the purpose of 
making embankments on the land of another on the 
line of the road, but the company would have no right 
to sell such materials to persons who used it for pvur- 
poses not connected with the railroad. The same 
doctrine was held by the Supreme Courts of Iowa and 
New Hampshire. See Henry v. Dubuque & Pacific R. 
Co., 2 Clarke, 288; Chapin v. Sullivan R. Co., 39 N. H. 
564. Huston v. City of Fort Atkinson. Opinion by 
Taylor, J. 

[Decided Dec. 12, 1882.] 


SALE — RESCISION OF, FOR CONSTRUCTIVE FRAUD — 
RIGHT OF PURCHASER TO RE-IMBURSEMENT. — Where 
a sale of real estate was rescinded on the ground of 
constructive fraud, but there was no actual or positive 
fraud in the transaction, held, that the purchaser 
was entitled to re-payment of the purchase-money 
with interest, also taxes paid, and was to be charged 
with the rental value of the property. In such case 
where the one entitled to do so objects to the purchase 
it is a common practice for the court to order a resale 
of the property at a fixed price, which is called the 
upset price, which includes the purchase-money paid, 
and interest, with costs of all the substantial and per- 
manent improvements made by the purchaser, chargs 
ing him with the profits or the fair annual rent of the 
property. That was the decree in Davoue v. Fanning, 
2 Johns. Ch. 251, where Chancellor Kent discusses the 
doctrine of purchases by persons standing in the rela- 
tion of actual trustees for the sale in a most elaborate 
and able opinion. Sometimes the court orders 
the sale to be set aside’ entirely, and the purchase- 
money refunded. As bearing on this question see 
Mason v. Martin, 4 Md. 124; Spindler v. Atkins, 3 id. 
409; Scott v. Freeland, 7 S. & M. 409; Buckley v. 
Lafferty’s Legatees, 2 Rob., (Va.) 294; Bailey’s Adm’r 
v. Robinson, 1 Grat. 4; Mulford v. Ulrich, 3 Stock. 16; 
Britton v. Johnson, 2 Hill, Ch. 430, 436, note; Imboden 
v. Hunter, 23 Ark. 622; King v. Wilcox, 11 Paige, 589; 
Drury v. Cross, 7 Wall. 299; Murray v. Palmer, 2 
Schoales & L. 474. Cooke v. Berlin Woolen Mill Co. 
Opinion by Cole, C. J. 

(Decided Jan. 30, 1883.] 
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SUPREME JUDICIAL COURT AB- 
STRACT. 


DECEMBER, 1882.* 


ASSIGNMENT FOR CREDITORS — SALE VALID AS TO AS- 
SIGNOR IS AS TO ASSIGNEE.—A bill of sale given in good 
faith, which would be binding on the vendor, is binding 
on his assignee, ininsolvency. The assignee in insol- 
vency stands in the place of the insolvent, and takes 
the property subject to all valid claims and liens. 
Ex parte Dalby, 1 Lowell, 431; Windsor v. McLellan, 
2Story, 492. Creditors electing to avoid a fraudulent 
conveyance take the property as it was when trans- 
ferred and subject to all liens then existing. Avey v. 
Hackley, 20 Wall. 411. Hutchinson v. Murchie. 
Opinion by Appleton, C. J. 


MAINE 


LIMITATION — CESTUI QUE TRUST AND TRUSTEE.— 
Time does not run against a cestui que trust until 
the trust is disavowed, and the disavowal made 
known to the cestui que trust. Frost v. Frost, 
63 Me. 399. Haskell v. Hervey. Opinion by Appleton, 
C. J. 


MUNICIPAL CORPORATION — LIABILITY FOR DEFECT 
ON ROAD FORMING BOUNDARY. — When the centre of 
a road is the divisional line between two towns, and 
no crosswise division has been made in pursuance of 
the provisions of a statute allowing such division, 
each town is liable for defects occurring within its 
limits, and is bound torepair them. Towns so situ- 
ated cannot be jointly indicted, and neither town is 
to be held liable for defects arising from the neglect of 
the other. ‘‘ In England,’”’ observes Bell, J., in State v. 
Canterbury, 28 N. H. 218, “if a part of a bridge is 
within one county and the other part in another 
county, each county shall repair that part of the bridge 
which is within it. Arch. Cr. Pl. 375; 3 Chitty Cr. 
Law, 595. If a difficulty should arise from this cause, 
it would seem to call for legislation as to the mode of 
building, rather than for a change of the Jaw imposing 
liability.” In Commonwealth v. Deerfield, 6 Allen, 
449, the defect was in the Deerfield part of the bridge. 
In delivering the opinion of the court, Hoar, J., re- 
marks: ‘If they (defendants) have neglected to 
repair a part of the road which it is their duty to 
maintain, it is no defense that this part would be of no 
practical use, because the bridge company have always 
been guilty of a neglect of duty. Otherwise; if a bridge 
between two towns were carried away, neither of 
them could be compelled by indictment to restore the 
structure, and the public would be without remedy.” 
State of Maine v. Inhabitants of Thomaston. Opinion 
by Appleton, C, J, 


~~. 


NEW YORK STATE BAR ASSOCIATION. 


A meeting of the Executive Committee of the New 
York State Bar Association was held in the Associa- 
tion Rooms in the New Capitol in the City of Albany, 
on the 21st day of March, 1883. 

Present: The Chairman Mr. Burt, and Messrs. 
Smith, Forsyth, Shepard, Dexter, Hickman, White, 
Bissell, Stevens, Cary, Gerry, Nelson, Foote, Low, 
Olney and Buchanan — a quorum. 

On motion, the minutes of the last meeting of this 
Committee were adopted and their reading dispensed 
with. 

Mr. Shepard offered the following resolution: 

Resolved, That Article VI of the By-Laws be and is 
amended by striking out all after the words: ‘ And 





*To appear in 74 Maine Reports. 





each District Committee shall choose from their num- 
ber a chairman thereof;’’ and inserting the follow- 
ing: 

‘*Candidates for membership must be proposed in 
writing by one or more members of the Association, 
and any member of the Committee on Admissions in 
the district where the nominee resides or practices 
may affix thereto the approval of the Committee on 
Admissions, and transmit the same to the Secretary 
of the Executive Committee for further action. Pro- 
posals of the candidates for membership will state the 
name of the candidate, his place of residence and busi- 
ness, the time and place of his admission to the bar, 


‘and such particulars as may best make known his 


character and professional status. 

“Each District Committee, in accordance with the 
regulations prescribed by the General Committee, may 
examine into the qualifications of any candidate, and 
transmit a report thereon to the Secretary of the Ex- 
ecutive Committee. 

‘‘The proceedings of the General Committee and of 
each District Committtee, shall be secret and confi- 
dential, except as communicated between the com- 
mittees or to members thereof, or as publicity is re- 
quired under the Constitution. 

‘Tt shall be the duty of the Committee on Admis- 
sions to seek to bring into membership of the Associa- 
tion all the lawyers in the respective Judicial Districts 
of the State of honorable standing in the profession 
who have been at the bar at least three years.” 

Proof of twenty days’ previous notice in writing of 
the proposed amendment to the Executive Committee 
and also to the Chairman of the Committee on Ad- 
missions was offered. The resolution was unanimously 
adopted. 

It was announced that the Committee of Arrange- 
ments had renewed the invitation to Lord Chief Jus- 
tice Coleridge of England to visit America as the guest 
of this Association and that he had accepted the same 
and stated his intention of visiting this country next 
summer. 

Many candidates were proposed and elected to 
membership in the Association; including members 
of the present legislature who belong to the legal pro- 
fession. The following are some of those who were 
elected from the First Judicial District: 

Henry M. Alexander, Charles B. Alexander, Daniel 
H. Chamberlain, George A. Adee, Frederick Billings, 
George Zabriskie, Walter S. Carter, William C. 
Beecher, Sherman W. Knevals, Amos G. Hull, Smith 
E. Lane, Welcome R. Beebe, Gunning 8. Bedford, 
Franklin A. Paddéck, Benjamin F. Dunning, Frank 
Dunning, Philo T. Ruggles, T. G. Strong, Rufus G. 
Beardsley, John H. Riker, William Brodsky, Osborne 
E. Bright, Jacob M. Patterson, Jr., Governeur M. 
Ogden, Jr., Edward 8S. Rapallo, Butler H. Bixby, 
John H. Cadwalader, Thomas Boese, Samuel G. Court- 
ney, George Henry Warren, George H. Warren, Jr., 
Thomas C. E. Ecclesine, N. Gano Dunn, John H. 
Platt, Cephas Brainerd, Lispenard Stewart, Augustus 
Schell, Ward McAllister, Philip Van Volkenburgh, Jr., 
Cephas Brainerd, Jr., George De F. Lord, Nathaniel 
A. Cowdrey, James A. Dering, John H. Platt, William 
C. Trull, Charles 8. Fairchild, William C. Whitney, 
Howard Payson Wilds, John D. Townsend, Edwin M. 
Felt, Ulysses 8S. Grant, Jr., Smith E. Lane, Thomas 
Herland, James K. Hill, Orlando B. Potter, Charles 
H. Russell, Jr., Thomas E. Stillman, William K. 
Thorn, J. Egmont Schermerhorn, and others. 

Among those elected from the Third Judicial District 
are: 

John C. Keeler, Fred. E. Wadhams, George H 
Stevens, Edward W. Rankin, Francis H. Woods, 
Albert Hessberg, William P. Rudd, Myer Nussbaum, 
David A. Thompson, and others. 
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On motion, it was 

“Resolved, that the Clerk of the Association be and is 
authorized and directed to visit Buffalo and New York 
City, and such other places as the Chairman of this 
Committee may hereafter designate, for the purpose of 
stimulating the membership of this Association and 
collecting and remitting, under regulations to be made 
by the Treasurer, the dues of members, and that the 
Treasurer audit and pay the Clerk’s travelling expenses 
incurred under this resolution.” Adopted. 

On motion, it was 

“Resolved, that an assistant to the Clerk of the Asso- 
ciation be employed at an expense not to exceed $156 
per annum. 

Said assistant shall be employed by the clerk and 
shall hold office during the pleasure of the clerk and 
his salary shall be paid quarterly by the Treasurer on 
the warrant of the clerk. 

He shall be present at the rooms of the Association 
whenever the Clerk shall find it necessary to be absent 
therefrom, and shall during the Clerk's absence per- 
form such other duties as the Clerk may require of 
him.”’ Adopted. 

It was recommended by this Committee that the 
name of Hon. Sherman 8. Rogers be added to the 
Committee of Arrangements. 

On motion, adjourned. 


CORRESPONDENCE. 


A LEGAL PARADOX. 


Editor of the Albany Law Journal: 

I beg leave to call your attention to the following 
apparent legal paradox which has actually arisen in 
this State, and which may be of interest to your 
readers. Under section 2705 of the Code of Georgia, 
a deed is required to be recorded within twelve 
months of its date. On failure to do so it may be 
recorded at any time thereafter, but loses priority over 
a junior deed from the same vendor, recorded in time 
and taken without notice of the first. A failure to 
record does not, however, postpone a deed to a 
judgment against the grantor subsequent;to the execu- 
tion of the deed. Buta judgment against a grantor 
is not affected by a subsequent deed, nor is the lien of 
the judgment divested thereby. 

Under this law the following case arose: A. made 
a deed to B. in January, 1876, conveying a certain lot 
of land. B. failed to record his deed. In February 
following C. recovered judgment against A., the 
maker of the deed. In March, A. made asecond deed, 
conveying the same lot to D., who bought without 
notice and recorded his deed promptly. The judgment 
of C. was levied on the land, and both B. and D. inter- 
posed claims thereto. (A claim under Georgia law, is 
the usual mode of testing whether or not property is 
subject to levy.) By agreement, the two claims were 
tried together on equitable pleadings, in order that 
the whole question might be determined at once. 

Now it is evident that the deed of B. takes preced 
ence of the judgment of C., but being unrecorded, is 
inferior to the deed of D., but on the other hand, the 
deed of D. is subject to the judgment of C. Thus C. 
can subject the property as against D., but A. can 
take it from the clutches of C.’s judgment, only how- 
ever to be driven out by the recorded deed of D. The 
question is, who is entitled to the property, or what 
should be done with it? 

As a matter of fact, the case was settled, but the 
legal question remains. 

Yours truly, 
J. H. LUMPKIN. 

ATLANTA, GA., March 21, 1883. 





NEW BOOKS AND NEW EDITIONS. 


COHN ON THE GROWTH OF THE LAW. 
An Essay on the Growth of the Law. By Morris M. Cohn, 
Chicago: Callaghan & Co., 1882. Pp. ix, and 181. 

Mr. COHN has written a small book upon a large 
subject, yet we are confident that his readers will 
forgive him for being brief, seeing that most writers 
who philosuphise about the law err if at all in an op- 
posite direction. He has in the compilation of his 
essay drawn very largely upon the productions of 
others more or Jess well known who have treated upon 
its subject. Indeed, so extensively does he quote in 
the body of the work that it is on most pages difficult 
to say who is speaking, Mr. Cohn or some one whose 
views he approves or condemns. We assume that the 
introduction, conclusion and appendix are original. 
Our author does not hesitate to criticise and condemn 
the opinions of those with whom he does not agree. 
Mr. Austin, Professor Amos and (O procul profani!) 
the great Lord Coke are all declared to have promul- 
gated error. The work is written in the style com- 
mon to those of its kind, and abounds in such words 
as “‘neural,”’ “environment,” “ outcome,’’ ‘ connota- 
tion,” etc. It contains what appears to be a new 
definition of law which we re-produce for the benefit 
of those who desire to know what our venerable fabric 
now means. ‘* Laws,’”’ says Mr. Cohn “ are recognized 
rules of action, having a political aspect, prevailing 
among agiven community, and acted upon therein 
either voluntarily or under compulsion.” 

The book is well printed upon good paper and will 
doubtless find a place in the libraries of those who 
desire to possess all that is written in its field of 
literature. 

—__ _—————— 


COURT OF APPEALS DECISIONS. 


- following decisions were handed down Tues- 

day, March 27, 1883. 

Judgment affirmed with costs — Mack v. Phelan; 
Harrington v. Keteltas; Haight v. Continental Insur- 
ance Company; Martin v. The Dry Dock, East Broad- 
way and Battery Railroad Company; Delaney v. Van 
Aulen; Hand v. Newton; Whitmore v. Patterson; In 


the Matter of the Estate of Peter G. Fox. Judgment 
affirmed — The People v. Cornetti; The People v. Wil- 
letts.——Judgment reversed, new trial granted, costs 
to abide the event — Phillips v. Mackellar.——Inter- 
locutory judgment of General Term in favor of de- 
fendants affirmed, and final interlocutory judgment of 
General and Special Terms in favor of plaintiff re- 
versed, new trial ordered, costs to abide the event— 
Crabb v. Young.—Judgment reversed, and judgment 
ordered for the plaintiff upon the demurrer, unless 
the defendant within thirty days pays plaintiff's costs 
and answers in the action— Wetmore v. Porter.— 
Motion to advance cause granted—In re Clemente v. 
Jackson. 


NOTES. 

‘WHE Law Magazine and Review, for February, con- 

tains a very complimentary review of Judge 
Oliver Wendell Holmes, Jr.’s work on the Common 
Law.——The Criminal Law Magazine, for March, con- 
tains leading urticles on the Peltzer case, by Francis 
Wharton, and the Grand Jury, by Decius S. Wade, 
also an exhaustive note on Arrest without process, by 
W. W. Thornton.—tThe Southern Law Review, for 
February-March, contains the following leading arti- 
cles: Limitation of the doctrine of the dissolution of 
a corporation by death of all its members, by Thos. D. 
Ross ; Negotiable Instruments--Collateral Stipulations, 
by J. M. Kerr; Corporate Creation and Existence, by 
Frank Titus; Presumptions in Indictments for Con- 
spiracy, by Edward P. Payson; Conditions in Pardons, 
by Frank T. Reid ; Auctions andAuctioneers, by Charles 
Burke Elliott. 
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CURRENT TOPICS. 


N Harris v. Webster, 58 N. H. 481, Foster J., says 
the following good things on the subject of the 

married woman’s position at common law and under 
the modern statutes: ‘‘At common law the wife alone 
can neither sue nor be sued. The reason of this is foun- 
ded upon the general doctrine of conjugal union ex- 
pressed by ‘the father of the English common law,’ 
in the emphatic and sacred phrase, ‘Man and wife 
are the same flesh.’ Sunt idem corpus et eadem caro, 
vir et uaor. Bracton, f. 31. Sunt quasi unica persona, 
quis caro una et sanguis unus. Bracton, f. 430. And 
herein, says an old writer, ‘The common law shaketh 
hands with divinitie "an illustration of the habit 
of presenting every established fact which is too bad 
to admit of any other defense, as an injunction of 
religion. * * * The social condition and legal 
status of woman was the natural condition of the 
age of feudalism which produced it — an age when 
every social relation was governed by feudal 
analogies. It is not surprising, therefore, that in 
such an age a theory of conjugal life should have 
gained ground in England which seemed to repro- 
duce at every fireside the bond of lord and vassal, 
and to place the lord in the attitude of Petruchio: 
‘I will be master of what is mine own: 
She is my goods, my chattels; she is my house, 
My household stuff, my fleld, my barn, 
My horse, my ox, my ass, my anything.’ 

But feudalism exists no longer, and the 
social and legal conditions which the system pro- 
duced have likewise passed away. The benign in- 
fluences of Christianity, and a more diffused as well 
as a higher system of moral and intellectual educa- 
tion, have gradually ameliorated the hardships of 
woman’s social condition, and have elevated her to 
the state of dignity and importance she possesses to- 
day —a social position of honor and respect. The 
change has been gradual, but it has been as marked 
as any other step in the course of advancing civiliza- 
tion, for it has been nothing less than a slow but 
steady march from slavery to freedom. * * * 
And if it be true, as mainiained by Spencer, that in 
the United States ‘women have reached a higher 
status in the social structure than anywhere else’ (1 
Principles of Sociology 764), it is equally true that 
in many of the States, certainly in New Hampshire 
more than anywhere else, have the legal distinctions 
between the sexes been swept away.” 


* * * 


In connection with Mr. McKean’s article on Icy 
Sidewalks, ante, 227, and the decision of our Court 
of Appeals on that subject in Urquhart v. City of 
Ogdensburg, ante, 231, we call attention to the decis- 
ion of the Pennsylvania Supreme Court, in City of 
Erie v. Magill, Dec. 1882, holding that where a 
person has knowledge that the sidewalk in a city is 
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in a dangerous condition, by reason of ice and snow 
which has been allowed to accumulate through the 
remissness of the city authorities, and instead of 
going around the dangerous point attempts to cross 
it, and in so doing slips and is injured, he is guilty 
of contributory negligence, and cannot recover. The 
court said: ‘We do not know how the conclusion 
could be resisted that the plaintiff had knowledge 
of the dangerous character of the drift. Had she 
been riding along the street she might not have 
noticed it, but she was a foot passenger along this 
very walk, and the drift was in her path. She was 
compelled to cross it or go around it. She attempted 
to cross it, and it is contrary to all human experience 
to suppose that she did so without noticing the sur- 
face upon which she was treading. She does not 
pretend to say that she did not notice it. On the 
contrary, she gives a minute description of it, and 
especially points out the elements of danger that 
were apparent. She does not say that she acquired 
this knowledge after the event. She expressly testifies 
that she knew of the drift before, and thought it 
was dangerous. We are of opinion that all the 
testimony, including that of the plaintiff, clearly 
proves that the drift of snow and ice which she 
attempted to cross was of a dangerous character, and 
that this was known to her at the time of the injury. 
That she could have avoided it by going around it 
was conclusively proved by herself and her witnesses. 
In view of this condition of the testimony we think 
the case should have been taken from the jury. In 
other courts similar rulings have been sustained 
upon a similar state of facts, though of much less 
strength than those developed in this case. Wilson 
v. City, 8 Allen, 137; City v. Krouse, 64 Ill. 19; 
Durkin v. Troy, 61 Barb. 437.” Gordon, Trunkey, 
and Sterrett, JJ., dissented. This decision is in 
harmony with Schefler v. City of Sandusky, 33 Ohio 
St. 246; 8. C., 31 Am. Rep. 533; City of Quincy v. 
Barker, 81 Ml). 300; 8. C., 25 Am. Rep. 278; Bruker 
v. Town of Covington, 69 Ind. 33; 8. C., 35 Am. Rep. 
202; but is opposed to Hvans v. City of Utica, 69 
N. Y. 166; 8. C., 25 Am. Rep. 165. The latter case 
was one of injury at night. By the way, the formula, 
‘*Gordon, Trunkey and Sterrett, JJ., dissented,” 
strikes us as a very familiar one, and it occursto us 
that we have often thought the dissenters in the 
right—as we now do. 


Here is a case that must certainly go into our 


“Humorous Phases.” Miss Keyser sued Mr. Fore- 
paugh, the celebrated circus person, for damages for 
hiring her to ride on an elephant, in the character of 
Lalla Rookh, and furnishing her with a beast which 
he knew to be vicious, whereby she was thrown off 
and injured. The plaintiff engaged with the defend- 
ant, in response to an advertisement by him for the 
most beautiful woman in the world to ride in his 
street procession. She was to be known as the Ten 
Thousand Dollar Beauty, and the public were to be 
led to believe that that sum was paid to her for 
exhibiting herself-in that manner. The plaintiff was 
not a novice in the amusement business, and she 
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readily engaged with the defendant for the sum of 
one hundred dollars per week, with transportation 
and board. The ten thousand dollars premium was 
not paid to her, and it was agreed by the parties that 
their action in regard to it should be kept secret. 
The defendant contended that the plaintiff had been 
twice before thrown by the same elephant, and that 
she was guilty of contributory negligence in getting 
on a beast that had proved fractious, and that the 
result was one of the risks incident to the employ- 
ment. The plaintiff denied this, and averred that 
the previous rearing up and pitching off was by 
another elephant, and that the elephant in question 
was as gentle asa lamb. The question of fact was 
left to the jury, under instructions that although it 
was the duty of the circus man to supply a proper 
elephant, yet if the elephant had in fact thrown and 
dislodged the Beauty before, she had no remedy for 
her injury. (Probably if Mr. Forepaugh had prom- 
ised to repair the elephant, it would have been 
different.) The jury were also instructed that if the 
elephant in question was not the same as on the two 
former occasions, it was not negligent in the defend- 
ant to furnish an untried elephant unless he knew it 
to be vicious. The jury found for the Beauty, $500, 
and this was affirmed by the Pennsylvania Common 
Pleas, March 24, 1883, 40 Leg. Int. 130. It is our 


private belief that the whole affair is a designed 
advertisement on the part of Mr. Forepaugh. 


In a recent lecture Mrs. Lillie Devereux Blake is 
reported to have said: ‘‘In this republic it is a 
crime to be a woman, and she is punished for her 
sex. If a woman makes a mistake it is telegraphed 
all over the country. If the blunders of men were 
treated in the same manner the papers would be 
full of nothing else.” It seems to us that the 
‘*blunders” of the men are treated in the same 
way, and that the newspapers are full of them. If 
we were conventionally gallant, we should say that 
it is easy to report the “mistakes ” of women, be- 
cause they are so infrequent, and consequently so 
striking. Mrs. Blake takes a womanish view of the 
matter. Nobody knows better than herself how 
easy for women to escape punishment for crime in 
this country. Her assertion that in this country it 
is a crime to be a woman is fit to make a man laugh. 
America is the paradise of women. We wiil not 
say it is a crime, but we will say it is a blunder to 
be a ‘‘ strong minded ” woman, which is the only 
kind of woman recognized by Mrs. Blake and her 
sisterhood. 


We have seldom met any utterance that we could 
more heartily agree with than the following, from 
the London Law Times: ‘‘In fact, from the point 
of view of ordinary morality, it is almost impossi- 
blé to justify a demurrer; for the logical result of 
it is this, that the defendant admits the truth of the 
plaintiff's statement, but at the same time expresses 
a deliberate intention of availing himself of the 
technicalities of the law so as to deprive the plaint- 
iff of aremedy.” If we cculd have our way, we 





do not know that we would go so far as to hang 
the lawyer who should put in an unsound demurrer, 
but we certainly would compel the party to abide 
by his demurrer without privilege of amendment, 


In the death of Sir George Jessel, Master of the 
Rolls, the English bench has sustained a serious 
loss, and one of which it may be said, with a nearer 
approach to truth than is usual on such occasions, 
that it is irreparable. He has long impressed as 
the brightest mind on the English bench. The 
Law Times says: ‘‘We pay no disrespect to the 
judges or the bar when we say that no man living 
can fill the position which has been vacated as it 
was filled by Sir George Jessel.” Lord Justice 
Chitty said: ‘* To the public his loss is almost irre- 
parable. The extraordinary swiftness of his ap- 
prehension, his complete mastery of the facts of 
law, his grasp of principles, and the marvellous cer- 
tainty of his judgment mark him out as one of the 
most illustrious judges that ever sat on the English 
bench, and will render him famous among his great 
predecessors in the high office that he bore.” His 
learning was immense, he was equally at home in 
the common law and in equity, he grasped the 
broadest principles of jurisprudence and the minut- 
est details of practice, and his mental operations 
were so rapid, and his conclusions so prompt that 
they could be justified only by their general sound- 
ness. He was not an old man, and has probably 
worked himself to death. 


We have received from first to last about a dozen 
letters from legal sources asking our opinion of the 
constitutionality and policy of the proposed scheme 
of buying Niagara Falls for the State. We have 
refrained from answering these inquiries because 
we had not supposed there was any doubt about 
the constitutionality, and as to the policy it was 
none of our business. Holding ourselves subject 
to correction, we now do not see why it is not as 
constitutional to buy, preserve and ornament Ni- 
agara Falls, or the Adirondacks, for a public park, 
as it is to build an unnecessarily gorgeous capitol. 
As to the policy of the matter, it is probable that 
two or three millions spent in this way would be as 
useful to the State now and inthe future as seven 
times that amount spent on the capitol. Neither of 
these projects is very necessary, but it must be re- 
membered that a republic of five millions of people 
—one of the richest and most powerful on the face 
of the earth—may reasonably indulge itself in 
some luxuries. We do not object to them, unless 
they smell strongly of jobbery. Probably they 
cannot be altogether divested of jobbery, but unless 
the jobbery is extensive and apparent, we may sub- 
mit for the sake of the benefits. It is always a 
grave question how much robbery the people may 
submit to in order to obtain certain desirable bene- 
fits. This is not an ideal state of being, but it 
seems to be the only one practicable at present. 
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“NOTES OF CASES. 


[* Libby v. Berry, 74 Me. 286, it is held that a 
wife cannot maintain an action of assault and 
battery against her husband, nor against those who 
act with and by his direction therein, even after 
divorce. This is a reiteration of the doctrine of 
Abbott v. Abbott, 67 Me. 304; S. C., 24 Am. Rep. 
27. The court say: “According to the construc- 
tion already given to the act of 1876, it does not so 
far modify the common law as to authorize a civil 
action by the wife against the husband to recover 
damages for an assault, nor against those who act 
with the husband, and under his direction in doing 
such a wrong. It only authorizes her to maintain 
alone such actions as previously could be sus- 
tained when brought by the husband alone, or by 
the husband and wife jointly. It enlarges not her 
right of action, but her sole right of action. It 
does not enable her to maintain suits which could 
not have been maintained before, but to bring in 
her own name those which before must have been 
brought in the husband’s name, either alone or as 
a party plaintiff with her. The reasoning in Abbott 
y. Abbott, is also conclusive upon the point that if 
such right of action does not exist during coverture 
it does not arise upon divorce. From the compe- 
tency of married women to make legal contracts, 
and from the full recognition of their separate right 
of property, certain special instances have arisen in 
which after divorce actions of assumpsit by them 
against their former husbands have been sustained, 
as in Webster v. Webster, 58 Me. 189; 8. C., 4 Am. 
Rep. 258; Carlton v. Carlton, 72 Me. 115; 8. C., 39 
Am. Rep. 307. See also, Blake v. Blake, 64 Me, 177. 
But nothing in those cases indicates such right of 
action in tort.”” The same doctrine as to the action 
during coverture has recently been held in this 
State. See 26 ALz. Law Jour. 361, 462. 


In State v. City of Portland, 74 Me. 268, it is held 
that a municipal corporation may be indicted for a 
nuisance created by a sewer defectively planned. 
After laying down the doctrine that neither evil in- 
tent nor negligence is an essential element of a nui- 
sance (citing Drew v. New River Co., 6 C. & P. 754; 
Franklin Wharf Oo. v. Portland, 67 Me. 46; 8. C., 
24 Am. Rep. 1), the court continue: “It remains 
to be seen only whether the public have a remedy 
by indictment for a failure in the performance of 
the defendants’ duty here; and it seems to follow 
that they have, according to the general rule con- 
ecded to be correct, with the statement of which 
this discussion commenced. The doctrine of State 
v. Great Works M. & M. Corporation, 20 Me. 41, was 
denied in State v. Vermont Central R. Co., 27 Vt. 
108, 108, and State v. Morris & Essex R. Co., 3 Zab. 
360, 366, and it has been—not overlooked — but 
disregarded in this State, in State v. Freeport, 43 
Me. 198, and Statev. P. & K. R. Co., 57 id. 402. 
In the first of these cases the indictment was sus- 
tained, and in the last it was held defective only 
for want of a particular allegation, and not because 








it must needs fail for the sweeping reason given in 
20 Me. 41. The doctrine laid down in State v. 
Great Works M. & M. Corporation, so far as it re- 
lates to indictments of this character, is not merely 
obsolete, but properly overruled upon grounds so 
satisfactory, and heretofore so well stated by other * 
courts, that it is needless to reiterate them. See 
Commonwealth v. Proprietors of New Bedford Bridge, 
2 Gray, 345, 346; People v. Corporation of Albany, 
11 Wend. 539, and Freeman’s note on that case, 27 
Am. Dec. 99; Mayor v. Furze, 3 Hill, 615.” 


In London and Lancaster Fire Insurance Co. v. 
Graves, Kentucky Court of Appeals, Feb. 21, 1883, 
1 Ky. L. J. & Rep. 706, two buggies were insured 


‘against fire, and described as “ contained in a frame 


building occupied as a livery stable.” They were 
destroyed by fire while temporarily removed from 
the building for repairs. Held, that the insurers 
were liable. The court said: ‘An examination of 
the various cases referred to by counsel leads us to 
the conclusion that the words ‘‘ contained in” must 
be construed with reference to the nature of the 
property to which they are applied. In insurances 
of personal property which is generally kept in one 
place, and whose use does not require it to be 
moved, such as a stock of merchandise in a store, 
or carriages in a wareroom for sale, the location is 
an essential element of the risk, and is generally a 
continuing warranty; but in insurances on property 
whose ordinary use requires it to be moved from 
place to place, the presumption is that they are in 
use, and that the policy is issued in reference to 
such use, In the first class of cases the words de- 
scribing the situation are regarded as a warranty 
not only that the property is situated as described, 
but that it will so continue. In the latter class the 
words defining the situation are words of descrip- 
tion and of warranty only so far that the property 
will continue to be in the place of deposit, except 
when absent for temporary purposes incident to its 
ordinary use and enjoyment.” The court relied on 
McCluer v. Girard Ins. Co., 48 Iowa, 349; 8. C., 
22 Am. Rep. 249; Hverett v. Continental Ins. Co., 21 
Minn. 76; Longueville v. Western Ass. Co., 51 Iowa, 
553; S. C., 38 Am. Rep. 146; and distinguished 
Annapolis, etc., R. Co. v. Baltimore Fire Ins. Oo., 
32 Md. 37; S. C., 3 Am. Rep. 112. 


In Galveston, etc., Ry. Co. v. Moore, Texas Su- 
preme Court, March 6, 1883, 1 Tex. L. Rev. 145, it 
is held that the negligence of the parent is not im- 
putable to an infant. The court said: ‘The lead- 
ing case in America supporting the affirmative of 
the proposition is the case of Hartfield v. Roper, 21 
Wend. 615, which, with many exceptions and modi- 
fications, has been followed in the main by the 
courts of several other States. This line of deci- 
sions seem to apply the rule without reference to 
whether the parent is present, and in some way ac- 
tually contributes by negligent act to the injury or 
not, and even to make the remote negligence of the 
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parent or other legal custodian imputable to the 
child. The case of Robinson v. Cone, 22 Vt. 213, is 
an exponent of the negative of the proposition, and 
courts of several of the States have gone in the 
same direction. Among those in which the ques- 
tion seems to have been carefully considered are the 
following: Bellefontaine & I. R. Co. v. Snyder, 18 
Ohio St. 400; Government Street R. Co. v. Hanlon, 
58 Ala. 71; Boland v. Missouri R. Co., 36 Mo. 491; 


Ranch vy. Lloyd, 31 Penn. St. 370; Daley v. 
Norwich & Worcester R. Co., 26 Conn. 5938. 
The case of Waite v. Northeastern R. Co., 


EL, Bl. and El. 719, is the leading English case upon 
the subject, and seems to limit the operation of the 
rule to cases where the parent or custodian is actu- 
ally present, and directing or controlling the action 
of the child, and to us this would seem to be the 
utmost limit to which the rule, in reason and upon 
sound principle, could be extended. This rule 
seems to have been recognized in the case of Stillson 
v. Hannibal & St. J. R. Co., 67 Mo. 671. The basis 
of all obligation to compensate for an injury result- 
ing to a child of tender age, not capable of contract- 
ing, arises from a breach of duty. In case of a 
parent, the duty of protecting the child from in- 
jury is a legal one, which ordinarily finds sufficient 
promptings in parental affection to induce its full 
performance. The parent is under a legal obliga- 
tion to educate and maintain the child, and it has 
no legal claim upon others to perform that duty; 
but the obligation to do no act which will result in 
injury to a child rests upon all persons and corpora- 
tions as well as upon the parent, and in this respect 
it does not differ even in degree.” See also Lynch 
v. Smith, 104 Mass. 52; 8S. C., 6 Am. Rep. 188; 
Ihl v. Forty-Second St., ete., R. Co., 47 N. Y. 317; 
8. C., 7 Am. Rep. 450; Kay v. Penn. R. Co., 65 
Penn, St. 209; S. C., 3 Am. Rep. 628. 





COMMON WORDS AND PHRASES. 





ORE or Less — 473,000 feet of timber is enough 
to satisfy a call for ‘‘ 500,000 feet, more or 
less.” Holland v. Rea, 48 Mich. 218. 

‘¢ DETACHED AT LEAST ONE HUNDRED FEET.”— A 
warranty in an insurance policy, that the insured 
building is ‘‘ detached at least one hundred feet,” 
is not broken by the fact that there was a small 
office, seventy-five feet distant, which did not in- 
crease the risk. Burleigh v. Adriatic Fire Insurance 
Co., New York Court of Appeals, October, 1882. 
The court said: ‘‘ The argument is that to avoid a 
forfeiture the words used must be most strongly 
construed against the insurer; that the word 
‘detached ’ will not be defined so as to destroy the 
contract; that in the sense of separate, or disen- 
gaged from, the policy does not add from what; 
that it may mean ‘detached at least one hundred 
feet’ from ‘earth, sea, or sky,’ or from ‘ Lake 
Champlain ;’ and that if it means from any building 
it must be construed to mean any building which 


constitutes an exposure and increases the risk, which 





was not true of the office building, since the trial 
judge found as a fact that it did not so increase the 
risk. We do not think the language is so vague or 
ambiguous as to make the warranty void. The fair 
import of the words, and the intent of the parties 
indicated by the terms of their agreement must 
guide the construction. Higgins v. Mut. Life Ins. 
Co., 74 N. Y. 6. It cannot be doubted that both 
parties perfectly understood the meaning of the 
phrase to be that the storehouse stood by itself as a 
detached or separate building, and apart from other 
buildings at least a distance of hundred feet. The 
expression, although brief, is not meaningless, but 
to the common understanding and especially in con- 
nection with an insurance against fire, conveys un- 
mistakably the idea we have expressed, and must 
have been so understood by each of the contracting 
parties. If it did not mean that, it meant nothing, 
and what was intended asa serious business transac- 
tion becomes an idle play with words. But the 
further contention that the language must be held 
to mean detached one hundred feet from any other 
building of such character as to constitute an ex- 
posure and increase the risk seems to us a sensible 
and just construction. The brevity of the language 
requires that something be added to complete and 
elucidate the meaning. The phrase may mean de- 
tached one hundred feet from any other building, 
whatever its size or character. This would be a 
rigorous and severe interpretation, most favorable to 
the insurer, and operating harshly upon the insured. 
So construed it would make any thing which 
could be deemed a_ building, however small or 
insignificant, as an ice-house, or privy or open shed, 
within the prescribed distance, operate as a breach 
of the warranty. If a construction so literal or 
severe is intended by the insurer, he should at least 
say so by apt and appropriate language, and not ask 
the courts to supply it by intendment. If it be 
granted, that such small and insignificant structures 
were not meant, and should be treated as if they 
did not exist, the question would remain how small 
and how insignificant must they be to be disregarded, 
and how large, and of what character to justify a 
conclusion of breach of the warranty, and where 
and upon what principles is the line to be drawn 
between buildings strictly such, but proper to be 
disregarded, and those whose presence breaks the 
warranty? These questions can be wisely answered 
in but one way. The test must be whether the 
building within the distance named, is, or is not an 
exposure which increases the risk. One which does 
not can scarcely be supposed to come within the 
warranty unless such result is indicated by explicit 
language which will bear no other reasonable in- 
terpretation. No such language is contained in these 
policies, and when the courts are asked to supply a 
defect and complete an imperfect phrase, they should 
remember that the necessity is the fault of the insurer, 
and construe the language in view of the natural 
understanding of the parties, and with justice to 
both. Declining to hold the phrase in the policy to 
be meaningless and void, we are compelled to choose 
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between two constructions; the one rigorous and 
hard and producing a forfeiture, and the other 
natural and reasonable, and supporting the obliga- 
tion. We have heretofore decided that in such case, 
the latter construction is to be preferred.” 

LyINnG AT ANCHOR. — A vessel beached, her plugs 
withdrawn, her furniture removed, and abandoned 
except for occasional visits of workmen, but secured 
by cable and anchor, is not ‘lying at anchor,” 
within the meaning of an insurance policy. Reid v. 
Lancaster Fire Ins. Co., New York Court of Appeals, 
November, 1882. The court said: ‘‘ We see no just 
reason for holding that the words ‘lying at anchor’ 
or ‘unoccupied,’ as used in the policy, have any 
other than their ordinary and familiar meaning, or 
are used in any special sense. The terms of the 
policy indicate very plainly an intention to limit the 
insurance to a particular period during the running 
of the policy. The risk is assumed ‘ while’ the vessel 
is plying in certain waters, or lying at anchor or at 
any bulk-head, dock or pier, and while not un- 
occupied for more than twenty days. The risk was 
taken while the vessel was in use, or ready for use, 
and awaiting employment, or if laid up for the want 
of it, at least occupied. The language certainly did 
not contemplate a liability when the vessel was 
beached, when its furniture was removed, when it 
had no occupant, and practically for the time being 
was laid up and abandoned. It is easy to see that 
in the latter case the risk is materially different. 
While the vessel is lying at anchor and occupied, 
approach to it is not easy, nor danger of fire so great, 
as when lying upon the sands of the beach, appar- 
ently stranded and abandoned, approachable at low 
tide by even casual wanderers, and tempting to mis- 
chief and trespass. The fact that at high tide she 
might have been afloat for an hour, and that one of 
her cables was fastened to an anchor to prevent her 
movement in storms, does not, in the ordinary sense 
of the phrase, as used in the policy, amount to ‘ lying 
at anchor.’ That properly applies to vessels afloat, 
unless when temporarily or incidentally aground ; 
ready to move and usually certain to move if the 
anchor is lifted, and held by it within the range of 
the cable’s swing. It does not apply to a vessel 
hauled up upon the beach, lying upon the sands, 
with holes in the hull to let the water in and out, 
and at low tide a mile from the water's edge, although 
more firmly held to its place on the beach by a cable 
and anchor. The mode of securing the vessel indi- 
cated not use, or readiness for use, or the care and 
oversight which naturally belongs to and accom- 
panies use, but abandonment and desertion. The 
vessel was beached, not casually or incidentally 
aground, but drawn up upon the sands obviously to 
be kept stationary by its weight upon the beach, the 
plugs withdrawn to prevent its floating as far as 
possible, and the sole purpose of the cable and an- 
chor to prevent its shifting position in its bed. It 
would be an unfair and strained construction to say 
that a vessel so situated was lying at anchor.” In 


Walsh v. N. Y. Floating Dry Dock Co., 77 N. Y. 458, 


it is held that a vessel is not ‘‘lying at anchor” 
when fastened to a pier. 

Money. —‘‘Currency” is money. Klauber v. 
Biggerstaff, 47 Wis. 551; 8. C., 32 Am. Rep, 773. 
‘Money is a generic and comprehensive term. Itis 
not a synonym of coin. It includes coin, but is not 
confined to it. It includes whatever is lawfully and 
actually current in buying and selling, of the value 
and as the equivalent of coin. By universal consent, 
under the sanction of all courts everywhere, or 
almost everywhere, bank notes, lawfully issued, 
actually current at parin lieu of coin, are money. 
The common term, ‘ paper money,’ is in a legal sense 
quite as accurate as the term, ‘coined money.’ * 
* * Tn fact almost all civilized countries, includ- 
ing this country, have a mixed circulation of coin 
and bank notes. These constitute the currency of the 
country —its money; and the general term, ‘ cur- 
rency,’ includes both. Currency therefore means 
money, — coined money and paper money equally.” 

Rou. — ‘‘ A schedule of parchment, which may be 
turned up with the hand in the form of a pipe or 
tube, sheet to sheet, tacked together in such manner 
that the whole length might be moved up together 
in the form of spiral rolls.” Colman v. Shattuck, 2 
Hun, 497, 

Team. — ‘‘A team consists of one horse or two 
horses with their harness and the vehicle to which 
they are customarily attached foruse.” So awagon 
was held not exempt except as part of ateam. Brown 
v. Davis, 9 Hun, 43. But in Finnin v. Mallory, 33 
N. Y. Super. 382, it was said: ‘I hold that under 
the evidence in this case this horse is a ‘ working 
team,’ as described in the statute, without any con- 
nection with the cart and harness in which he was 
worked by the plaintiff. The word ‘team’ as used 
in our language and this country, has a broader and 
more extensive meaning than that given in our 
dictionaries, or in any of the cases that I have found 
which have dwelt upon its interpretation. A horse 
or other animal trained and used for labor and ser- 
vice, when it constitutes the motive power to accom- 
plish such labor and service, isin my opinion a team, 
according to the popular and statutory meaning of 
the word. It may be trained and worked to carry 
burdens, without carriage, harness or other appen- 
dage, and as often is the case, it may be used (with- 
out trappings of any kind) to supply motive power 
to varities of machinery, and in diverse other ways 
made use of, as a co-laborer with its owner. I hold 
that the horse or animal that thus performs labor 
and works for its owner, may be justly and properly 
designated as a ‘working team,’ without its being 
associated or used with any other specified articles 
of property, and therefore I hold that the laboring 
horse is of itself a ‘ working team,’ within the popular 
and statutory definition of these words.” 

Srack or Corn. — A bundle of cornstalksis not a 
“stack of corn.” Grove v. Van Duyn, New Jersey 
Court of Errors and Appeals, December, 1882. 

UNMARRIED. — Under a statute of bastardy, au- 
thorizing ‘‘an unmarried woman, pregnant,” etc., 
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to make complaint, it was held that the woman 
could not make complaint after she had married. 
Volksdorf v. People, Illinois Appellate Court, January, 
1883. 

Dur. —This word sometimes ‘‘ payable,” and 
sometimes merely ‘‘ owing.” Allen v. Patterson, 7 
N. Y. 476. 

Storing or KEEpine. — These words, in an insur- 
ance policy, as applied to prohibited articles, imply 
an appropriation for both storing and keeping. 
Hynds v. Schenectady Co. Mutual Ins. Co., 11 N. Y. 
554. Gardiner, C. J., said: ‘‘ This is the definition 
that has been settled by repeated decisions in refer- 
ence to the word ‘storing,’ and there is no reason 
why it should not be applied to ‘ keeping,’ a word 
of more extensive significance, undoubtedly, but 
which in this connection seems to demand a con- 
tinued occupation of the whole, or a part of the 
premises insured, in pursuance of a design for that 
specified purpose. Thus the storing of gun powder 
implies the user of the premises for that purpose, and 
such a condition would not be violated by keeping 
that article for sale at retail. But such a ‘keeping’ 
would be a breach of the condition of this policy, 
because it would require a continued user of some 
part of the premises to effect that purpose. But if 
the insured, on his return from hunting, should leave 
his flask, containing powder, ina desk in a building 
covered by the policy for an hour, or a day, this would 
not be within the prohibition,” etc. In Williams 
v. People’s Fire Ins. Co., 57 N. Y. 274, there wasa 
condition against ‘storage’ of crude petroleum. The 
insured kept on the premises a jug containing from 
two to six quarts of crude peroleum, ‘‘ with which 
he habitually bathed his person, and then dried it in 
before a fire for medicinal purposes. Held, no 
breach. So in Williams v. Fireman’s Fund Ins. Co., 
54 N. Y. 569; S. C., 13 Am. Rep. 620, where the 
like peculiar course of treatment had been adopted 
for the relief of a cutaneous disorder which the in- 
sured had contracted as the result of a gunshot 
wound received in military service during the civil 
war. Reynolds, Commissioner, suggested that even 
if the insured had taken a quantity of the oil 
internally it would not have amounted to astoring 
on the premises. We once remarked on this decision: 
** Any other decision would have been an ungenerous 
requital for the sufferings of the plaintiff in the 
cause of his country, and would operate to retard 
enlistments in the event of another unholy rebellion. 
Let it once be adjudged that a man must not only 
bleed but itch for his country, unallayed by emollients 
of an inflammable nature, or run the risk of having 
his property destroyed by fire without the power of 
enforcing his insurance, and our liberties are no 
longer secure.” 

CaBInET WarRE.—In an insurance policy this 
means finished articles, and does not cover the un- 
finished material in process of construction. Appleby 
v. Astor Fire Ins. Co., 54 N. Y. 253. 

PREPARED. — This word on a druggist’s label 
‘*must be understood to mean that the article was 
manufactured by him, or that it had passed through 








some process under his hands, which would give him 
personal knowledge of its true name and quality.” 

Fortuwirta. — Fifteen days is not ‘‘ forthwith.” 
Buck v. Creswell, 2 Abb. 386. 

Bucks. — This includes does. State v. Dunnarart, 
3 Brev. 9. . 

Corn. — This includes pease and beans. Mason v. 
Skurray, Sittings after Hil. T., 1780. Also malt. 
Moody v. Surridge, 2 Esp. 633. But not rice. Scott 
v. Bourdillon, 2 New, 218. 

BouLEvVARD —— Drive — Park. — ‘‘A_ boulevard 
or public drive is adapted and set apart for purposes 
of ornament, exercise and amusement. It is not 
technically a street, avenue or highway, though a 
carriage-way over it is a chief feature. The word 
‘drive,’ employed as a noun, has been lately exten- 
ded beyond its former meaning, which only signified 
an excursion in a carriage; so the word ‘ boulevard,’ 
which originally indicated a bulwark or rampart, 
and was afterward applied to a public walk or road 
on the site of a demolished fortification, is now em- 
ployed in the same sense as ‘ public drive.’ A ‘ park’ 
is a piece of ground adapted and set apart for pur- 
poses of ornament, exercise and amusement. It is 
not a street or road, though carriages may pass 
through it.” People v. Green, 52 How. Pr. 440. 

GarpDEN. — ‘‘A gardenis a piece of ground ap- 
propriated to the cultivation of herbs or plants, 
fruits and flowers. It is usually a small plot of 
ground near a dwelling-house, and used in connec- 
tion therewith.” People v. Commissioners, 57 N. Y. 
549. 

JANITOR. — “A janitor is understood to be a 
person employed to take charge of rooms or build- 
ings, to see that they are kept clean and in order, to 
lock and unlock them, and generally to care for 
them.”? Fagan v. Mayor, 84 N. Y. 348. 

Toon. — A sled, used by the owner for drawing to 
market wood and timber, cut on his land, isa 
**tool,” but not so of a wagon used for ordinary 
driving. Parshley v. Green, 58 N. H. 271. 


—__>___—_—— 


LANDLORD'S DUTY AS TO WATER FIX- 
TURES — CONCURRENT NEGLIGENCE 
OF TENANT. 

MAINE SUPREME COURT, FEBRUARY 2, 1883. 


McCarty v. YorK County SAvViInGs BANK.* 


When a water bow! is set by the landlord in a tenant’s room 
for his exclusive use, with insufficient apertures for the 
outflow of the water if the faucet is left open, and this de- 
fect and the tenant’s negligence in using the bowl are to- 
gether the cause of damage to another tenant, the landlord 
is not liable therefor. 

ASE, for injury to a stock of goods of a lower tenant 
by overflow of water from a bowl set in an upper 
story. The opinion states the facts. The plaintiffhad 
judgment below. 
W. L. Patten, for plaintiff. 
Wilbur F. Lunt, for defendants. 


Symonps, J. In the consideration of this case we 
shall assume, without deciding, that the relation of 





* To appear in 74 Me. 
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landlord and tenant between the plaintiff and the de- 
fendants has no effect to limit the right of action, that 
the restrictions upon the liability of lessors to lessees in 
such a case do not apply, that as to the water fixtures, 
their construction and condition, the defendants were 
subject toward the plaintiff to the ordinary responsi- 
bilities of a general owner of property in the posses- 
sion of tenants to third persons alleging injury through 
its faulty or defective construction, ruinous condition, 
or by reason of a nuisance upon the premises at the 
date of the demise. The case will not bear a statement 
more strongly in favor of the plaintiff than this. 

The occupancy by the tenant, Fiske, of the upper 
room in which the bowl was set is one of the facts 
stated in the findings. There is nothing to indicate 
that his control of the faucet which he negligently left 
open over night, thereby causing the damage alleged, 
was not as exclusive of any rightful exercise of au- 
thority by the landlord in regard to its use, as was his 
possession of any part of the leased premises. The 
bowl supplied with water was in the room when Fiske 
began his tenancy under the defendants. He used it 
and paid the rent. He was tenant of the bank as to 
the bowl and its appurtenances, as of the other parts 
of the room, and with such rights of possession and 
control as pertained to the tenancy. These fixtures 
were leased to him and as lessee he was the actual oc- 
cupant of them. 

They were not like roofs of buildings let to several 
tenants, nor like passageways, eutries and staircases 
used in common by different lessees, in regard to 
which under some circumstances, it is held, the lia- 
bility for failure to exercise reasonable care to keep 
them safe remains upon the landlord, because they do 
not pass from his control into the exclusive possession 
of either tenant. This distinction is a radical one and 
important to be observed, for it removes from further 
consideration a whole class of cases cited by the 
learned counsel for the plaintiff as the very basis of his 
claim. The damages here resulted from the tenant’s 
use of a thing of which at the time, as tenant, he had 
full control. It would not be according to the fact to 
base the landlord’s liability upon the ground that he 
retained the present possession of the faucet and 
bowl which are alleged to have been of improper con- 
struction by reason of the insufficiency of the apertures 
in the bowl to discharge the water delivered by the 
open faucet. These were let to the tenant as much as 
the floor of the room. The liability of the landlord, if 
it exists, must rest upon other grounds than that of 
occupancy, must lie further back than that. 

That water was introduced into the building by the 
bank, that they caused the pipes to be laid and main- 
tained and paid the water-rates, are not facts which 
tend to show their direct and present control of faucets 
within the rooms of their tenants. They may enter, 
if necessary, to change or repair the pipes, but while 
the room with its fixtures is in the possession of a 
tenant, it is he who sustains to third persons the lia- 
bility of an occupant, as the landlord sustains that of 
owuer. 

It will be seen that we are not at present consider- 
ing the measure of liability attaching to the bank for 
defects in the construction or condition of the water- 
pipes generally throughout the building. It is not our 
purpose at this point to deny their liability in any 
respect, but only to limit it by excluding, as not perti- 
nent to the facts of this case, one ground on which it 
is urged in argument, namely, the ground that the 
landlord, notwithstanding the tenancy, remained in 
the immediate possession of the water-fixtures in the 
room occupied by the tenant, which were let to the 
tenant for his use. When such a defect as is here 
alleged in the bowl set in the tenant’s room for his 
exclusive use, and his negligence in using it, are to- 








gether the causes of damage, it would be false to 
charge the landlord with the liability of an occu- 
pant as distinguished from that of an owner. 

The question, then reduced to terms as favorable to 
the plaintiff as the case will permit is this, was the 
construction of the water-fixtures, in the possession of 
a tenant, such as to render the landlord liable to occu- 
pants below for damages resulting to their property 
from the tenant’s use of the fixtures, leaving the faucet 
open and letting the water overflow; such use of the 
fixtures being negligent in reference to the manner in 
which they were constructed, and the damage which 
followed not being the necessary or ordinary result of 
their use in the way in which they were designed to 
be used. 

The fault with which the landlord is charged is stated 
that to be ‘‘ the apertures in the bowl for the outflow 
of the water were not of sufficient size to carry away 
the water coming from the faucet with the pressure 
which ordinarily existed in the night-time. There 
was no metal pan under the bowl for the purpose of 
catching the overflow and from which by means of a 
gutter the water could be carried to a safe place.” 

Can the rulings which follow these findings of fact, 
that having introduced water into the building it was 
the duty of the defendants to provide adequate means 
for the outflow of all that the open faucet would send 
into the bowl under the usual heavy pressure at night; 
that the omission of this duty was negligence; that 
when this negligence concurred with that of the 
tenant in leaving the faucet open and thereby damage 
resulted to the plaintiff, the defendants as matter of 
law were liable, be sustained? Is here a state of facts 
from which negligence and liability are the legal con- 
clusion ? 

To state a stronger case, if the landlord of an upper 
tenement should cause a faucet of proper construction 
and capable of safe use with due care, but without any 
outflow at all, to be put in for the purpose only of 
drawing water, would it bea conclusion of law from 
that fact, without other evidence, that the landlord 
was negligent aud liable for the damages resulting 
from his tenant’s carelessly leaving the faucet open? 

We do not now refer to the intervening act of the 
tenant as precluding recovery against the landlord. 
We disregard, for the present, the distinction between 
remote cause aud proximate cause, and confine our- 
selves strictly to the question whether in such case the 
law holds the landlord guilty of a wrong for putting 
his tenant in possession of such an appliance. The 
inquiry is whether there is a rule of law which forbids 
the use of faucets intended to be closed and adjusted 
80 as to be readily shut to prevent the escape of water; 
or which holds it an actionable negligence to main- 
tain one in any instance without an outflow for all the 
water that the open faucet can deliver at full pressure, 
or a tort to put a tenant who is responsible for his own 
acts in the possession of such a fixture. 

We think there is no such rule of law, and that legal 
liability for negligence does not result from the find- 
ings of fact in this case. 

Nothing unusual in the construction of the fixtures 
is shown. The testimony appears to have been 
that most of the faucets in that part of the city would 
overflow the bowls if left open during the heavy 
pressure at night. The tenant was familiar with this 
faucet from frequent use. There was nothing con- 
cealed from him, no danger which he could not readily 
anticipate and guard against by such care as was 
proper to be exercised by anybody who used it. It 
was not intended to be open, but closed, when not in 
use. It is found that the tenant’s act in leaving it 
open was a negligent one. There was no reason for 
him to suppose it was safe to do that, nothing to induce 
him to believe that the outflow would carry away all 
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the water that the open faucet would deliver at night. 
No harm would result to anybody from the use of it 
with reasonable care in the manner in which the ten- 
ant knew it was designed to be used. It was under 
his control. When damage resulted from the tenant’s 
negligent use of such an appliance as that, what fault 
was there except in the tenant himself? Simonton v. 
Loring, 68 Maine, 164. 

The liability of the landlord does not follow from 
the fact that the building does not contain the latest 
and most improved system of water-pipes. He does 
not insure against the negligence of his tenants, nor is 
he bound te construct his building so as to reduce the 
possibilities of damage from such negligence to an 
absolute minimum. 

In Fish v. Dodge, 4 Denio, 317, it is said, ‘‘one who 
demises his property for the purpose of having it used 
in such a way as must prove offensive to others may 
himself be treated as the author of the mischief.”’ But 
when the letting is for a lawful purpose which can 
create a nuisance only under special circumstances, 
**he cannot be justly charged with the wrong which 
was actually committed by others who were not in his 
employment, unless he knew or had reason to believe 
that he was letting the property for a use which must 
prove injurious to the plaintiff. 

In the opinion of the court in Pickard y. Collins, 23 
Barb. 460, it is said, ‘‘the instruction that if the barn 
was built to be used in a certain way and was let to a 
tenant, who in fact used it in that way and such use 
proved noxious or injurious to the plaintiff, the de- 
fendant is responsible for the injury, I think required 
some modification. If the use in that way would 
necessarily, under ordinary circumstances, be a nui- 
sance, the proposition is correct.” 

** While the lessor of premises who leases them when 
they are already a nuisance, and receives rent, is 
liable for damages to a stranger happening therefrom, 
whether the owner be in possession or not, a lessor of 
premises not per se a nuisance, but which become so 
only by the manner in which they are used by the 
lessee, is not liable therefor.”’  Ditchett v. Railroad 
Company, 68 N. Y. 427. 

In Gandy v. Jubber, 5 B. & S. 78, it is said by Cromp- 
ton, J., ‘‘to bring liability home to the owner, the 
nuisance must be one which is in its very essence and 
nature a nuisance at the time of the letting, and not 
merely something which is capable of being thereafter 
rendered a nuisance by the tenant; by Blackburn, 
J., ‘it must be shown that there has been a demise 
of land, with the nuisance existing upon it; and the 
nuisance be, if I may so term it, a normal one; not 
such for instance as a cellar with a flap which may be 
or not a nuisance, according as it is carefully closed or 
improperly left open.” 

The result of authority is stated in Taylor's Land. 
and Ten., § 175, to be that to render the landlord lia- 
ble, ‘‘the nuisance must be one that necessarily arises 
from the tenant’s ordinary use of the premises for the 
purposes for which they were let, and not to be 
avoided by reasonable care on the tenant’s part.’’ See 
also, § 175 a, n, 6, where Marshall v. Cohen, 44 Ga. 489, 
one of the principal cases cited for the plaintiff is said 
to have turned upon a requirement of statute. Rich 
v. Basterfield, 4 Man. Gran. and Scott, 783, 804; Car- 
stairs v. Taylor, L. R.,6 Exch. 217; Ross v. Fedden, 
L. R., 7 Q. B. C. 661; Lowell v. Spaulding, 4 Cush. 277; 
Saltonstall v. Banker, 8 Gray, 197; Murray v. Richards, 
1 Allen, 414; Mellen v. Morrill, 126 Mass. 545; Stewart 
v. Putnam, 127 id. 403. ; 

The authorities upon this point are numerous and 
have been elaborately cited in the arguments. Under 
them, we think, it must be held that the statement of 
this case does not sustain the ruling that the defend- 
ants are liable as a matter of law, and does not contain 





the evidence upon which negligence on their part 
could legally be found as a matter of fact. 
Exceptions sustained. 
Appleton, C. J., Walton, Barrows, Danforth and 
Peters, JJ., concurred. 


—_—_>____—_- 


STATE LAW TAXING PASSENGERS FROM 
FOREIGN COUNTRIES UNCONSTITU- 
TIONAL. 





SUPREME COURT OF THE UNITED STATES, 
FEBRUARY 5, 1882. 
PEOPLE OF NEw YORK v. COMPAGNIE GENERALE 
TRANSATLA NTIQUE. 

The statute of New York of May 31, 1881, imposing a tax on 
every passenger from a foreign country landing in the 
port of New York, who is not a citizen of the United 
States, and holding the vessel which brings him liable for 
the tax, is a regulation of commerce within the exclusive 
power of Congress. 

The tax is not relieved from this constitutional objection by 
saying in the title of the statute that itis in aid of a law 
called an inspection law, which authorizes passengers to 
be inspected with reference to their being criminals, pau- 
pers, lunatics, orphans, or infirm persons, liable to become 
a public charge. 

Such facts are not to be ascertained by any inspection law, as 
that word was understood at the time the Constitution was 
formed nor since, as guilt and poverty and orphanage 
and lunacy are not to be ascertained by inspection alone. 

Inspection laws, and the words imports and exports, as used 
in article I, section 10, clause 2, of the Constitution, have 
reference to property and not to persons, and can have no 
reference to free human beings. 

This is apparent from the language of section 9 of the same 
article, where, as regards persons of the African race, the 
word migration is used in reference to the carrying of free 
persons, and importation in regard to slaves. 

The tax in question is void because forbidden by the Consti- 
tution of the United States. 


i” error to the Circuit Court of the United States 
for the Southern District of New York. The 
opinion states the facts. 

MILLER, J. This was an action commenced in the 
Court of Common Pleas for the city and county New 
York to recover of the defendant the sum of one dol- 
lar for each alien passenger brought into New York by 
its vessels, for whom a tax had not before been paid, 
with penalties and interest. The case was removed 
into the Circvit Court of the United States for the 
Southern District of New York, which court, on de- 
murrer to the complaint, rendered a judgment in favor 
of the defendant. To that judgment this writ of error 
is prosecuted. 

The tax in this case is demanded under section one 
of a statute of New York, passed May 31, 1881, entit- 
led ‘‘ An act to raise money for the execution of the 
inspection laws of the State of New York.’’ The sec- 
tion reads thus: 

‘*SecTIon 1. There shall be levied and collected a 
duty of one dollar for each and every alien passenger 
who shall come by vessel from a foreign port to the 
port of New York, for whom a tax has not heretofore 
been paid, the same to be paid to the chamberlain of 
the city of New York by the master, owner, agent, or 
consignee of every such vessel within twenty-four 
hours after the entry thereof into the port of New 
York.” 

It has been so repeatedly decided by this court that 
such a tax as this is a regulation of commerce with 
foreign nations, confided by the Constitution to the 
exclusive control of Congress, and this court has s0 
recently considered the whole subject in regard to 
similar statutes of the States of New York, Louisiana, 
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and California, that unless we are prepared to reverse 
our decisions and the principles on which they are 
based, in the cases of Henderson v. Mayor of New 
York, and Chy Lung v. Freeman, 92 U. 8S. 259-275, 
there is little to say beyond affirming the judgment of 
the Circuit Court, which was based on those decisions. 

The argument mainly relied on in the present case 
is that the new statute of New York, passed after her 
former statutes had been declared void in the Passen- 
ger cases, 7 How. 283, and in the recent case of Hen- 
derson v. Mayor of New York, is in aid of the inspec- 
tion laws of the State. This argument is supposed to 
derive support from another statute passed three days 
earlier, entitled “‘An act for the inspection of alien 
emigrants and their effects by the commissioners of 
emigration.”’ 

This act empowers and directs the commissioner of 
emigration ‘‘to inspect the persons and effects of all 
persous arriving by vessel at the port of New York 
from any foreign country, as far as may be necessary, 
to ascertain who among them are habitual criminals, 
or pauper lunatics, idiots or imbeciles, or deaf, dumb, 
blind, infirm, or orphan persons, without means or 
capacity to support themselves, and subject to become 
a public charge, and whether their persons or effects 
are affected with any infectious or contagious disease, 
and whether their effects contain any criminal imple- 
ments or contrivances.”’ 

Subsequent sections direct how such characters, if 
found, shall be dealt with by the board. Other sections 
of the act of May 31, direct the chamberlain of the 
city to pay over to the commissioners of emigration all 
such sums of money as may be necessary for the exe- 
cution of the inspection laws of the State of New 
York, and the net produce of all duties received by 
him under that act, after the necessary payments to 
the commissioners of emigration, to the treasury of 
the United States. 

These two statutes, construed together, it is argued, 
are inspection laws within the meaning of article I, 
section 10, clause 2, of the Constitution of the United 
States, to wit: ‘“‘ No State shall, without the consent 
of the Congress, lay any imposts or duties on imports 
or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of 
all duties and imports laid by any State on imports or 
exports shali be for the use of the treasury of the 
United States, and all such laws shall be subject to 
the revision and control of the Congress.” 

What laws may be properly classed as inspection 
laws under this provision of the Constitution, must be 
determined largely by the nature of the inspection 
laws of the States at the time the Constitution was 
framed. 

In the opinion of this court in the case of Turner v. 
State of Maryland, delivered by Mr. Justice Blatch- 
ford, contemporaneously with the one in the present 
case, an elaborate examination of those statutes, many 
of which are cited, is to be found, and similar citations 
are found in afoot note to the report of Gibbon v. 
Ogden, 9 Wheat. 119. 

We feel quite safe in saying that neither at the time 
of the formation of the Constitution nor since has any 
inspection law included any thing but personal prop- 
erty as a subject of its operation. Nor has it ever been 
held that the words imports and exports are used in 
that instrument as applicable to free human beings by 
any competent judicial authority. 

We know of nothing which can be exported from 
one county or imported into another that is not in 
some sense property — property in regard to which 
some one is owner, and is either the importer or the 
exporter. 

This cannot apply toafree man. Of him it is never 
said he imports himself, or his wife, or his children. 





The language of section 9, article I, of the Constitu- 
tion, which is relied on by counsel, does not establish 
a different construction: : 

“The migration or importation of such persons as 
any of the States now existing shall think proper to 
admit, shall not be prohibited by the Congress prior to 
the year one thousand eight hundred and eight, but a 
tax ora duty may be imposed on such importation, 
not exceeding ten dollars for each person.” 

There has never been any doubt that this clause had 
exclusive reference to persons of the African race. 
The two words “ migration and importation ”’ refer to 
the different conditions of this race as regards freedom 
and slavery. When the free black man came here he 
migrated; when the slave came he was imported. The 
latter was property, and was imported by his owner 
as other property, and a duty could be imposed on 
him as an import. We conclude that free human 
beings are not imports or exports within the meaning 
of the consitution. ° 

In addition to what is said above it is apparent that 
the object of these New York enactments goes far 
beyond any correct view of the purpose of an inspec- 
tion law. The commissioners are ‘‘to inspect all 
persons arriving from any foreign country to ascertain 
who among them are habitual criminals, pauper 
lunatics, idiots or imbeciles, * * * or orphan per- 
sons, without means or capacity to support themselves 
and subject to become a public charge.” 

It may safely be said that these are matters incapa- 
ble of being satisfactorily ascertained by inspection. 

What is an inspection? Something which can be 
accomplished by looking at or weighing or measuring 
the thing to be inspected or applying to it at once some 
crucial test. When testimony or evidence is to be 
taken and examined it is not inspection in any sense 
whatever. 

Another section provides for the custody, the sup- 
port, and the treatment for disease of these persons, 
and the retransportation of criminals. Are these in- 
spection laws? Is the ascertainment of the guilt of a 
crime to be made by inspection ? 

In fact these statutes differ from those heretofore 
held void only in calling them in their caption ‘ inspec- 
tion laws,’ and in providing for payment of any 
surplus, after the support of paupers, criminals, and 
diseased persons, into the treasury of the United 
States —a surplus, which in this enlarged view of 
what are the expenses of an inspection law, it is safe 
to say will never exist. 

A State cannot make a law designed to raise 
money to support paupers, to detect or prevent crime, 
to guard against disease, and to cure the sick, an in- 
spection law, within the constitutional meaning of 
that word, by calling it so in the title. 

Since the decision of this case in the Circuit Court, 
Congress has undertaken to do what this court has 
repeatedly said it alone had the power to do. By the 
act of August 3, 1882, entitled ‘‘An act to regulate 
immigration,” a duty of fifty cents is to be collected, 
for every passenger not a citizen of the United States 
who shall come to any port within the United States 
by steam or sail vessel from a foreign country, from 
the master of said vessel by the collector of customs. 
The money so collected is to be paid into the treasury 
of the United States, and to constitute a fund to be 
called the immigrant fund, for the care of immigrants 
arriving in the United States, and the relief of such as 
are in distress. The secretary of the treasury is 
charged with the duty of executing the provisions of 
the act and the supervision over the business 
of immigration. No more of the fund so raised 
is to be expended in any port than is collected 
there. ‘This legislation covers the same ground as 


the New York statute, and they cannot coexist. 
The judgment of the Circuit Court is affirmed. 
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DEVISE OF USE OF REALTY. 


MINNESOTA SUPREME COURT, JANUARY 15, 1883, 
FARMERS’ NATIONAL BANK OF OWATONNA V. MORAN. 
A will contained this: *‘I devise to my executors my farm on 

which my son-in-law, C., now lives, in trust to permit my 

said son-in-law to use and occupy the same during his 
life, and after his decease in trust for my daughter, ete.’* 

Held, that the interest of C. was liable to sale under ex- 

ecution against his property. 

CTION to recover land. The opinion states the 

facts. Plaintiff appealed. 


A. C. Hickman, for appellant. 
Burlingame & Crandall, for respondent. 


VANDERBURGH, J. The plaintiff claims, by virtue 
of an execution sale against one Charles Adsit, to have 
acquired an estate for his life in the land in question, 
and seeks by this action to recover the possession 
from the defendant, who is occupying under the au- 
thority of Adsit. Adsit’s interest was derived under 
the will of Jonah Woodruff, his father-in-law, the 
provisions of which, in so far as they relate to this 
land,are as follows: ‘Item 4, I give and devise to my 
executors, hereinafter named, my farm in the State of 
Minnesota of 160 acres, on which my son-in-law, 
Charles Adsit, now lives, in trust to permit my said 
son-in-law to use and occupy the same for and during 
the term of his natural life, and after his decease in 
trust for my daughter, Janet Adsit, to be held in the 
same manner and upon the same trusts as is hereafter 
provided for my residuary estate.’’ By item 14 of the 
will, the residue and remainder of his real estate is 
given to his executors in trust “for his daughter, 
Janet Adsit, for the term of her natural life, to per- 
mit her to use and occupy such of said real estate as 
she may desire, and pay over to her the rents, issues, 
and profits of all my said residuary estate for her sole 
and separate use, * * * and upon her demise in 
trust for her said children in equal shares.”’ The ex- 
ecutors are also appointed trustees under the will. 
The 80 acres of land sought to be recovered in this suit 
by plaintiffis a part of the 160 acres mentioned in 
item 4; the remaining 80 acres being admitted to be 
the homestead of Adsit. His wife, Janet Adsit, de- 
ceased in 1878, leaving her surviving four children. 

1. The devise of the land to the trustees ‘to permit 
Charles Adsit to use and occupy the same for and dur- 
ing his natural life,’’ is equivalent to a disposition 
thereof in trust for him or to his use. The general 
rule is that wherever there is a limitation to trustees 
they are to take only so much of the legal estate as 
the duties imposed by the trust require. Barker v. 
Greenwood, 4 Mees. & W. 429-30; Richardson v. Stod- 
der, 100 Mass. 529. And where the words of a trust 
are to permit and suffer another to take the rents or to 
occupy lands the use is executed in the party, the pur- 
poses of the trust not requiring that the legal estate 
should be in the trustees; otherwise where the trus-- 
tees are directed to collect and receive rents and ap- 
ply them to the use of another. Gen. St. 1878, 885,11; 
Barker v. Greenwood, supra; Upham vy. Varney, 15 N. 
H. 464; 2 Jarman, Wills (5th ed.), 294; Hill Trustees, 
*233; 1 Perry Trusts, § 306. 

It is the doctrine of some of the cases, where the 
devise is to trustees in trust to secure the beneficial 
enjoyment of an estate to several persons in succes- 
sion, as to some of which active trusts are created and 
others not, that the legal estate must be deemed to be 
in the trustees from the beginning. Hill Trustees, 
*242; Horton v. Horton,7 Term. R. 652; 1 Perry Trusts, 
§ 309. 

This construction was probably justified by the 
peculiar circumstances of special cases in order to 





protect and secure the several beneficial interests in 

ion, especially in the case of married women, 
and to avoid the construction of a repetition of the 
legal estate in the trustees. Hawkins v. Luscomb, 2 
Sw. 391. 

As respects the facts of the case at bar however the 
trust must be deemed executed in Adsit for the term. 
As to whether any active trusts are created by the 
will requiring the legal estate in the remainder to be 
executed in the trustees after the expiration of the 
life estate of the cestuis que trust in this land, we need 
not inquire. The construction declaring the legal 
estate vested in Charles Adsit for life satisfies the 
statute of uses, and also the general rule that the in- 
terests of the trustees cannot be broader than the 
duties imposed. Tucker v. Johnson, 16 Simmons, 341; 
Heardson v. Williams, 1 Keen, 42; Richardson v. Stod- 
der, supra; Foster vy. Witherill, 11 Phila. 177-8; Wil- 
liams v. Waters, 14 Mees. & W. 172. 

It will be observed that there are no qualifications 
or conditions limiting the beneficial interest secured 
to Adsit under the will. It does not depend upon the 
discretion of the trustees. No actor duty in respect 
to it is required on their part. He is not required to 
reside on the land, nor restrained from selling or in- 
cumbering his interest. He is entitled to the whole 
beneficial interest in the land for the term devised, 
and subject to no right of interference or revocation 
by the trustees. Earl v. Rowe, 35 Me. 419. The terms 
“use and occupy” are not here to be interpreted in 
the narrow sense of personal occupation, but as en- 
titling the beneficiary to the whole estate for life, 
‘For a licensee, to occupy an estate for a particular 
time, is a lease of the whole estate for that time.” Rex 
v. Inhabitants of Eatington,4 Term R. 182; Hawkins, 
Wills, *119. 

The devise passed an estate in the land to Adsit, and 
he could therefore assign it, and it became liable to be 
sold for his debts. Jarman, Wills (5t ed.), *798. Itis 
not pretended that the defendant has acquired any 
interest in the land. The court simply finds ‘‘ that he 
has resided on the premises with said Charles Adsit, 
and worked the 80-acre tract in controversy under the 
lease and authority of Adsit.’’ It seems clear there- 
fore that the plaintiffs are entitled to recover. 

Judgment reversed. 
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TRADE MARK — NAME OF MANUFACTURER 
OF MACHINE. 


HOUSE OF LORDS, DECEMBER 13, 1882. 


SINGER MANUFACTURING CoMPANY v. Looa, 48 L. T. 
Rep. (N. 8.) 3. 


The imitation of a trade mark in a manner liable to mislead 
the unwary cannot be justified by showing either that the 
device upon the imitated mark is ambiguous, or that a 
person who studied it carefully might not be misled. 

Where the evidence shows that a name has come to be used 
in the trade to denote machines made on a particular 
system, not the machines of a particular maker, the pub- 
lication of circulars, price lists, and invoices by a whole- 
sale dealer referring to his goods by that name, for the 
information of the trade, which could not mislead any 
person for whom they were intended, but might possibly 
mislead a retail purchaser if they reached his hands, will 
not be restrained, even though accompanied by an in- 
fringement of trade mark calculated to mislead a retail 
purchaser. 

HIS was an appeal from a judgment of the Court of 
Appeal (James, Cotton, and Lush, L. JJ.), revers- 

ing a decision of Bacon, V. C. 

The case is reported in 44 L. T. Rep. (N. S.) 888, and 

18 Ch. Div. 395. 
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The facts and arguments appear fully from the judg- 
ment of the Lord Chancellor. 


Aston, Q. C., Benjamin, Q. C., Hemming, Q. C., and 
Rigby, Q. C., for appellants. 


Webster, Q. C., Everitt, Q. C., and F. M. Abrahams, 
for respondents. 


Their Lordships gave judgment as follows: 

The Lorp CHANCELLOR (Selborne). My Lords: The 
plaintiffs (appellants here) are the same American com- 
pany who were appellants in the case of Singer Manu- 
facturing Co. v. Wilson, decided by this house in 1877 
(3 App. Cas. 376; 38 L. T. Rep. [N. 8.] 303). They are 
the successors in business of an American manufac- 
turer of and dealer in sewing machines, named Singer. 
Mr. Singer was not originally the inventor or patentee 
of any machine, but he held a license to manufacture 
and sellthem from a patentee named Howe, The 
plaintiffs succeeded to his business on their first incor- 
poration, in 1863, and they have since carried on a 
large and successful trade, both in this country and in 
America. They became proprietors of, or interested 
in several patents (some American, some English) for 
improvements, or supposed improvements, upon the 
machines manufactured and sold by them. All these 
patents however had expired some time before the 
acts were done which are complained of in this suit. 
The plaintiffs say that the machines which they now 
make and sell, and have for considerable time past 
made and sold, are not in any important respect (ex- 
cept that most of them have what is called the ‘‘needle 
and shuttle”’ action) identical with any sewing ma- 
chines which were ever patented; and that they have 
from time to time varied the form and construction 
of their machines, so that those which they make now 
are different from those which they, and Mr. Singer 
before them, formerly made. They allege that the 
word “ Singer,’’ as applied to sewing machines, is 
understood in the trade to signify machines of their 
own manufacture (of which there are several known 
varieties), and nothing else. They have used that 
name or word on the brass plates or labels which they 
have affixed to all the machines sold by them. They 
admit that everybody is at liberty to make and sell 
machines exactly similar, both in form and in con- 
struction to their own, but they deny the right of any 
one to use the word *‘ Singer’’ in any way whatever in 
connection with machines not of their manufacture. 
The present action was brought by them for an in- 
junction and damages against the defendant(the agent 
in this country of a sewing machine manufacturing 
company established at Berlin), on the ground, as 
alleged in the sixteenth paragraph of the statement of 
claim, that by ‘‘representing sewing machines sold or 
offered for sale by him as Singer machines,’’ he had 
“endeavoured to obtain, and succeeded in obtaining, 
for the machines sold by him, some of the reputation 
attaching to the plaintiffs’ manufacture, and had in- 
duced ”* (and unless restrained, would continue to in- 
duce) ‘‘ purchasers of his machines to believe that the 
machines sold by him were in fact machines of the 
plaintiffs’ manufacture, or (in the case of purchasers 
whose attention had not been called to the plaintiffs’ 
firm) to believe that machines sold by him were 
machines made by the manufacturers of the machines 
by which the reputation of the name ‘Singer’ had 
been acquired.” If the case so stated were estab- 
lished, there could be no doubt of the plaintiffs’ right 
to some relief, upon the ordinary principles applicable 
to trade marks and trade names. Toa certain extent 
the case was established, and indeed was not contested 
by the defendant. It was not in controversy that to 
some of the machines manufactured by the Berlin 
company, and sold by the defendant (exactly similar, 


in form, pattern, and construction, to some of those 
manufactured and sold by the plaintiffs), a brass plate 
or label, also similar in form, size, and position to the 
brass plates, or labels, engraved with the plaintiffs’ 
trade mark had been attached; on which brass plate 
or label the word “Singer”? appeared, though asso- 
ciated with other words, which if carefully read, 
might inform a customer that the machine was manu- 
factured by the Berlin company. The defendant, as 
representative in this country of the Berlin company 
(in which character I shall throughout speak of him), 
was a wholesale dealer only; and all persons who 
bought direct from him knew that the machines 
which he sold were of the Berlin company’s manu- 
facture and not of the manufacture of the plaintiffs. 
But the machines bearing those brass plates or labels, 
though supplied by him to wholesale customers who 
could not be themselves deceived, would be liable to 
pass from them by retail into the hands of other per- 
sons, some perhaps ignorant and unwary, who seeing 
upon them a brass plate or label with the same ap- 
pearance as the plaintiffs’,and also having the word 
‘Singer’? upon it, might mistake that plate or label 
for the plaintiffs’ trade mark, and believe that those 
machines were really of the plaintiffs’ manufacture. 
The principles applicable to such a case are well es- 
tablished, and have been several times recognized and 
illustrated in your lordships’ house, the most recent 
authority in this house being Johnston v. Orr Ewing, 
7 App. Cas. 219; 46 L. T., Rep. (N. 8S.) 216. The im- 
itation of a man’s trade mark, in a manner liable to 
mislead the unwary, cannot be justified by showing 
either that the device or inscription upon the imi- 
tated mark is ambiguous, and capable of being under- 
stood by different persons in different ways, or thata 
person who carefully and intelligently examined and 
studied it might not be misled. The plaintiffs have 
obtained an injunction to the full extent necessary to 
protect their trade mark. But Bacon, V. C., by 
whom the action was tried, went further, and also 
prohibited the defendant (in effect) from using the 
word ‘‘Singer’’ in any way whatever, with respect to 
any machines not manufactured by the plaintiffs com- 
pany. The Lords Justices, on appeal, thought that 
when the trade mark was out of the case nothing else 
was shown by the evidence to have been done, or in- 
tended, or likely to be done by the defendant, against 
which he ought to be enjoined. They therefore dis- 
charged that part of the Vice-Chancellor’s order which 
went beyond the protection of the plaintiffs’ trade 
mark,and the question upon this appeal is whether they 
were doing right in doing so. It is necessary for this 
purpose to consider what the defendant (representing 
the Berlin company) has actually done, beyond the use 
of the objectionable brass plate or label, which must be 
taken to have now finally ceased, and what may be 
reasonably presumed, from the nature of his business 
and course of dealing, to be the intention or the prob- 
able effect of what he has done or is likely hereafter 
todo. The plaintiffs take exception to the employ- 
ment of the word ‘‘Singer”’ in a certain manner in 
four documents, of which the defendant makes use 
for the purposes of the Berlin company’s business. 
One of these is a broad sheet or advertisement, printed 
on both sides, and headed on one side, ‘“* The Improved 
Wheeler Wilson and Singer systems manufactured by 
the Sewing Machine Manufacturing Company, late 
Frister and Rossmann, Berlin.”’ In this title the 
words ‘“ Wheeler Wilson,’ ‘Singer,’ and “ Frister 
and Rossmann ”’ are all in large type, and all equally 
conspicuous. It is divided into two equal parts by an 


engraving of the Berlin company’s manufactory, in 
the margin of which the addresses of their agents in 
nine continental cities, besides London, are given. 





Below there follows half a page of letterpress in small 
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type, in the course of which the phrases ‘‘ The Wheeler 
Wilson” and “The Singer systems”’ several times 
occur; also *‘ Our Singer machines, pronounced on un 
questionable authority to be superior to the so-called 
original Singer machine,” aiso ‘‘ Wheeler Wilson’s”’ 
and ‘“‘Singer’s”’ in a context evidently referring to 
the “two systems; ”’ also a statement that ‘‘Our Singer 
machines’’ are made in a way which causes them to 
work without noise, ‘‘contrary to the very noisy 
Singer machine of our competitors.’’ On the other 
side of the broad sheet fifteen different numbers of 
machines are figured, of which the first are described 
as on the ‘‘ Wheeler Wilson system,’’ and the last five 
as on the ‘‘ Singer system ;”’ and in the middle of that 
side, to the left, isa “list of attachments given with 
every F'rister and Rossmann machine, Wheeler Wilson 
system,’’ and to the right a “list of attacaments given 
with every Frister and Rossmann machine, Singer 
system.’’ The second document is a small price list, 
headed, ‘‘The Sewing Machine Manufacturing Com- 
pany, late Frister and Rossmann Limited, 128, Lon- 
donwall, London, FE. C. Price list. Private.’’ It is 
divided into two parts, the first entitled ‘* Wheeler 
and Wilson Improved System,”’ the second, ‘ Singer 
Improved System.’’ That (except the prices attached) 
isall. Of the third document the title page is ‘‘ Di- 
rections for the use of Frister and Rossmann's shuttle 
sewing machine, on Singer’s Improved System,” the 
word “ Singer’s’’ being printed in large letters, but 
not more conspicuously than ‘ Frister and Ross- 
man’s.”’ The directions themselves, which extend 
over sixteen pages, do not contain the word “ Singer,” 
but they are headed “Instructions for use of the 
family shuttle machine on the Singer system.’ The 
fourth and last document was an invoice given to a 
witness who purchased one of the defendant’s ma- 
chines, representing himself to be in the trade, in 
which the article sold was described as ‘“‘one Singer 
hand machine, No. 14.’’ None of these documents 
(unless it be the “directions for use’’) were of a na- 
ture or character, which according to the course of 
the defendant's business, could be intended or would 
be likely to come into the hands of any retail dealer 
to whom machines sold by the defendant might after- 
wards be resold. The defendant's business was, as 
has been stated, exclusively wholesale; he would not 
circulate or deliver these documents or any of them 
to any person not ‘“‘in the trade.’’ Two of them (the 
price list marked “ private,’ and the invoice showing 
the wholesale price of machines sold) were manifestly 
not addressed to retail purchasers, nor likely in the 
ordinary course of the business of any persons who 
bought the defendant’s machines to be communicated 
to them. It was admitted by the plaintiffs’ witnesses, 
and to me it seems clear, that no purchaser of the class 
to whom alone these documents were issued by the 
defendant could possibly be thereby deceived or mis- 
led into supposing that the machines sold by the de- 
fendant were of the plaintiffs’ manufacture, or that 
the business carried on by the defendant was the 
plaintiffs’ business. All such purchasers must neces- 
sarily have understood that the articles which they 
ordered or bought were manufactured by the Berlin 
company, though some of them were made upona 
“system” which was called the ‘Singer system.” 
The invoice is the only document which, even if it had 
got into the hands of a careless retail purchaser, might 
(in my opinion) have been reasonably capable of being 
otherwise understood. It is therefore in my judg- 
ment, superfluous to enter into a close comparison be- 
tween these documents, or any of them, and that 
Dublin price list of the defendant's in the case of 
Singer Manufacturing Co. v. Wilson (ubi sup.) on 
which Lord Cairns, L. C., in this house, made certain 
observations, from which I in no way dissent. That 


was a price list, materially different in its form and 
phraseology from any of these documents, which in 
the ordinary course of Messrs. Wilson and Co.’s busi- 
ness (who were retail as well as wholesale dealers), 
was liable to pass into the hands of ignorant and un- 
wary customers. The present documents (except the 
“directions’’) could not do so, without a deviation 
from the settled course of the defendant’s, and from 
the natural and presumable course of his customers’ 
business. It was contended that the acts of the de- 
fendant enabled his wholesale customers to show these 
documents to their own retail customers for the pur- 
pose of passing off the goods bought from the defend- 
ant as the plaintiffs’ manufacture. The answer is that 
unless the documents were fabricated with a view to 
such a fraudulent use of them, or unless they Were in 
themselves of such a nature as to suggest, or readily 
and easily lend themselves to such a fraud (which in 
my opinion they were not), the supposed consequence 
is too remote, speculative, and improbable to be im- 
puted to the defendant, or to bea ground for the in- 
terference of a court of justice with the course of the 
defendant’s business. There is no evidence that in 
point of fact any such use was ever made of them. 
The “directions for use’’ spoke unmistakably of 
“FPrister and Rossmann’s shuttle sewing machine;” 
and no one however careless could read in that docu- 
ment, the words ‘‘on Singer’s improved system,” 
without seeing and understanding their context. The 
question therefore is whether the defendant, not 
representing the machines which he sells as of the 
manufacture of the plaintiffs, but on the contrary, 
representing them as manufactured by the Berlin 
company, is at liberty to say that he makes them “ on 
the Singer system.’”’ [ agree with the Court of Appeal 
in thinking that he is at liberty to do so, and that by 
so doing (if in substance,he does no more) he infringes 
no right of the plaintiffs. The plaintiffs have insisted, 
throughout this suit, that the words “the Singer 
system ’’ (so used) are misleading, arbitrary, and un- 
meaning; that there is no system or principle what- 
ever, distinctive or characteristic of any class or 
classes of machines manufactured either by them- 
selves or by the Berlin company to which that term 
can rationally be applied; and therefore that it can 
only be intended, and can only have a tendency to 
deceive. I will assume (without deciding) that if it 
were so, this might be some evidence of an intention, 
on the part of the defendant and his company, and 
those dealing with them, to pass into the general 
market goods manufactured by the Berlin company 
under the denomination of ‘‘Singer machines,’”’ in 
order that they might obtain the benefit of the plaint- 
iffs’ reputation, and be supposed (more or less exten- 
sively) to be of the plaintiffs’ manufacture. But on 
this point, the contention of the plaintiffs appears to 
me to be disproved by the evidence. I am satisfied 
that the phrase ‘‘ Singer system,’’ whether scientific 
or not, whether exact or loose, is used by the defend- 
ant, and by other persons in the same trade, to signify 
not a figment but afact. The defendant, as agent of 
the Berlin company, deals in two only of the several 
varieties of machines which the plaintiffs also make, 
viz., those styled the ‘‘ Family”’’ and the ** Medium” 
machines; the ‘‘ Medium ”’ scarcely, if at all, differing 
from the “ Family,” except in size. He also, it must 
be recollected, deals in other machines, at least as 
prominently put forward in his advertisement sheets 
and price lists, which he describes as manufactured on 
‘*the Wheeler Wilson system.’’ There are, in fact, a 
good many different kinds of sewing machines, well 
known in the trade, which have come to be described 
by appellations derived from the names of their orig- 
inal inventors, patentees, or manufacturers, of which 
appellations ‘ Wheeler Wilson” is one. Messrs. 
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Wheeler and Wilson (like Mr. Singer) formed a com- 
pany forthe manufacture of sewing machines; and 
that company, like the plaintiffs in the present case, 
sought to restrain the use of the name ‘‘ Wheeler Wil- 
son” by other manufacturers. It was decided how- 
ever by James, V. C., in 1869, that this name ‘* Wheeler 
Wilson ” had come to signify in the trade, not the par- 
ticular manufacture of Messrs. Wheeler and Wilson, 
or of the Wheeler Wilson Company, but the kind or 
kinds of machines which they made, the manufacture 
of which was publici juris. The injunction therefore 
asked in that case was refused. Wheeler and Wilson 
Manufacturing Co. v. Shakespear, 39 L. J.36 Ch. Your 
lordships have not now to review that decision, nor do 
| assume either that it was or that it was not right; 
but it is part of the history of the trade in those sew- 
ing machines, in which the present defendant now 
deals; and itis manifest, on the face of the defend- 
aut’s advertisement sheets and price lists, that he has 
used the words ‘‘Singer system’’ in exactly the same 
sense relatively to the plaintiffs’ and their predeces- 
sors in business, in which he uses the words ‘“‘Wheeler 
Wilson system” relatively to Messrs. Wheeler and 
Wilson’s and the company carrying on business under 
that name. The defendant’s witness, Mr. Newton 
Wilson, says, ‘‘every sewing machine as it came into 
the English market successively from America came 
to be known in the first place by its outward form, 
and secondly, by the arrangement of parts which con- 
stitute that machine, and that arrangement of parts 
combined with that peculiar outward form, constitutes 
atype or class.’ This is evidently what the defend- 
ant and others in the trade who used the same phrase- 
ology with the defendant mean by the word system. 
In the ninth paragraph of his statement of defense the 
defendant avers that the words ‘‘ Singer system’ and 
“Singer machines, as he uses them, are and are under- 
stood in the trade to be, descriptive of certain special 
characteristics of outward form and internal con 

struction, which he there specifies; and this statement 
is supported (with only, as it seems to me, verbal and 
immaterial variations) by the evidence of a scientific 
witness for the defendant, Mr. Imray. That witness 
divides sewing machines into three principal classes: 
1, the lock-stitch, working with a needle and shuttle; 
2, the chain stitch; and 3, the double chain stitch. To 
the first or ‘‘lock-stitch’’ type of machines, he says, 
all those known under the appellations ‘* Howe,”’ 
* Thomas,” ‘ Singer,’’ and ‘‘ Wheeler and Wilson”’ 
belong, and he specifies the distinctive characters of 
each kind, and among them, in much detail, those of 
the machines known (according to him) under the 
name of ‘‘ Singer.’’ The names, he says, “ always con- 
vey to my mind a distinctive idea of a distinct thing,”’ 
that is, of *‘ great similarity ;’’ ‘‘there might be varia- 
tions in detail, and yet the broad construction and 
form might be the same.’’ I believe this evidence. It 
is in substance confirmed by facts admitted in cross- 
examination by the plaintiffs’ own manager, Mr. 
Woodruffe, and also by a considerable body of docu- 
mentary evidence, some of which proceeds from 
sources independent of the parties to the present liti- 
gation, and some is traceable to the plaintiffs them- 
selves. Among the defendant's exhibits were circu- 
lars of two German houses (unconnected so far as ap- 
pears with the Berlin company) carrying on business 
respectively at Frankfort and Hamburg, in which sew- 
ing machines made or sold by them are classified under 
the several appellations of ‘‘system Wheeler and 
Wilson,” “system Singer,” “system Grover and 
Baker,” “system Howe,” and ‘‘system Wilcox and 
Gibbs,”’ showing that these are known denominations 
of particular kinds of machines upon the continent of 
Europe. It may be (as was said by the plaintiffs’ 
counsel) that all these were issued after 1870, the time 





to which the plaintiffs refer the commencement in 
this country of that use of the name ‘“‘Singer’’ by 
other manufacturers, which they allege to be unlaw- 
ful. No such explanation however can be given of the 
circulars of M. Callebaut, a French manufacturer,who, 
in 1865, obtained a gold medal at the Paris exhibition 
for a machine or machines of the plaintiffs’ own manu- 
facture, for which medal the plaintiffs, in their own 
circulars, claimed credit, and to whom the plaintiffs, 
by agreement, relinquished the exclusive right of 
manufacturing that class of machines in France. In 
this circular of M. Callebaut, published certainly 
before 1870, the words “‘systéme Singer’”’ are used to 
describe the machines of his own French manufacture. 
Nay, more, the plaintiffs themselves, in the same cir- 
culars in which they reckoned M. Callebaut’s gold 
medal among the premiums obtained by them at var- 
ious industriaf and international exhibitions, said: 
“The principle of the Singer Manufacturing Com- 
pany’s sewing machines has never been changed since 
their first introduction to the public; yet many beau- 
tiful labor-saving additions have been attached,”’ etc., 
and they describe their family machine as ‘ con- 
structed on sound mechanical principles which have 
been thoroughly tested witha view to attain the 
greatest possible degree of simplicity and durability 
without liability to derangement,” and as sewing 
“with astraight needle, thus obtaining the greatest 
possible amount of strength and power to pass seams 
and irregularities in the work, which manifestly can 
never be equalled by any system using a curved needle.’’ 
The italics are in the circular. This language the 
plaintiffs’ manager, Mr. Woodruffe, tried in his cross- 
examination to explain away by saying that it “ had 
no meaning” and was “very stupid”? and “deceived 
people,’’ and that the plaintiffs were “‘ capable of doing 
stupid things as well as other people.” It is superflu- 
ous to say that the fact appears to me to be of much 
more value than the explanation. There were also 
expressions of an import which, in my opinion, 
amounts to much the same thing, in the specifications 
of several patents taken outin this country, by the 
plaintiffs or their agents, for improvements in their 
machines. In Newton’s specification of 1863 (the in- 
vention patented being a communication from Mr. 
Singer), mention is made of ‘“‘an ordinary Singer ma- 
chine, fitted with a novel arrangement,’’ and of 
“Singer’s well-known construction of sewing 
machine.’’ In Woodruff’s specification of 1865, “the 
means shown for operating the needle and -shuttle” 
are said to ‘‘require no special explanation,’’ because 
it is ‘‘the well-known arrangement of Singer ma- 
chines.’’ I think it unnecessary to pursue this point 
further. It may be true, as the plaintiffs say, that the 
machines to which they now attach that appellation 
vary in points which may possibly be useful and im- 
portant from their older machines by which it was 
originally acquired; but the conclusion to which I am 
brought unhesitatingly by the whole evidence is, that 
there has been for many years past sufficient continu- 
ity and identity of method in the construction of the 
plaintiffs’ lock-stitch machines (particularly of ma- 
chines of those classes described as ‘‘ Family” or 
‘*Medium,’’ which are also manufactured by the Ber- 
lin company) to make the term ‘‘ Singer system,’’ as 
used with respect to those machines, a bona fide and 
intelligible description, which has obtained extensive 
currency both in England and on the continent of 
Earope of some really distinctive character or char- 
acters in that method of construction. It follows 
that in my opinion the use of that phraseology by the 
defendant is not evidence of any fraudulent purpose 
orintent. It was urged however that it ought not to 
be regarded separately from the use of the brass plate 
or label which has been adjudged to be an infringe- 
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ment of the plaintiffs’ trade mark; that it is one of a 
series of acts, designed with a view to, and practically 
terminating iv, the use of that plate or label; and that 
all such acts, being so connected together, ought to be 
alike prohibited. In this view lcannotagree. I think 
that the representations made by the defendant to his 
wholesale customers, whether orally or by broad sheet; 
price list, or invoice, have no natural or necessary 
connection, in intention or in fact, with any deception 
of retail customers, which might possibly arise from 
the use of the brass plate or label. No one would con- 
tend that there was any such connection if, in those 
representations to the defendant’s wholesale custom- 
ers, the word ‘Singer’? had not occurred; and the 
case is really the same if (as I think) the word “‘Singer”’ 
was 80 used as to obviate any reasonable possibility of 
misunderstanding or deception. The counsel for the 
appellants lastly argued that the platntiffs, trading 
under Mr. Singer’s name, and using his trade mark, 
had acquired such a right of property in that name as 
to entitle them to restrain any rival in trade from in- 
troducing it into any office price list, circulars, or ad- 
vertisements, even in such a way as might exclude the 
possibility of its being understood to represent, di- 
rectly or indirectly, that the goods sold by him were 
manufactured by the plaintiffs, or that his trade or 
business was identical or connected with the trade or 
business of the plaintiffs. For that argument no au- 
thority was cited; and it cannot, in my opinion, be 
maintained on any principle. The reputation ac- 
quired by machines of a particular form or construc- 
tion is one thing; the reputation of the plaintiffs, as 
manufacturers, is another. If the defendant has no 
right, under color of the former, to invade the latter, 
neither have the plaintiffs any right, under color of 
the latter, to claim (in effect) a monopoly of the 
former. If the defendant has (and it is not denied 
that he has) a right to make and sell in competition 
with the plaintiffs’ articles, exactly similar in form 
and construction to those made and sold by the plaint- 
iffs. he must also havea right to say that he does so, 
and to employ, for that purpose, the terminology com- 
mon in their trade, provided always that he does this 
in a fair, distinct, and unequivocal way. The Court of 
Appeal has thought that (apart from the infringement 
of the trade mark) this is all that they have done. I 
think the same, and I therefore move your lordships 
to dismiss this appeal with costs. 

Lords Blackburn, Watson, and Bramwell con- 
curred. 

Judgment appealed from affirmed, and‘ appeal dis- 
missed with costs. 





UNITED STATES SUPREME COURT AB- 
STRACT 

APPEAL — AFTER WAIVER OF JURY. — The rule is 
well settled that if a written stipulation waiving a jury 
is not in some way shown affirmatively in the record, 
none of the questions decided at the trial can be re- 
examined here on writ of error. Kearney v. Case, 12 
Wall, 283; Gilman v. Illinois & Mississippi Telegraph 
Campany, 91 U. S. 614; Boogher v. New York Life 
Insurance Company, 103 id. 96; Hodges v. Easton 
at the present term. Judgmen of U.S. Cire. Ct., 8. 
D., Illinois, affirmed. County of Madison v. Warren. 
Opinion by Waite, C. J. 
(Decided Feb. 5, 1883.] 


APPEAL — BY ASSIGNEE IN BANKRUPTCY — LIMITA- 
TION.—Where a judgment in a State court is rendered 
against one who is shortly thereafter declared to be a 
bankrupt, a writ of error to that judgment sued out 
by the assignee is a suit brought by such assignee 
within the meaning of section 5,057 of the Revised 











Statutes. The limitation of time in that section ap- 
plies to suits by the assignee to recover debts and 
other moneyed obligations, as well as to controversies 
concerning adverse interests in property, more strictly 
speaking. See Glover v. Bailey, 21 Wall. 342. Judg- 
ment of Illinois Sup. Ct., affirmed. Jenkins v. Inter- 
national Bank of Chicago. Opinion by Miller, J. 
(Decided Jan. 29, 1883.] 


EQuITY — EVIDENCE — LOSS OF DRAFT — APPEAL — 
JURISDICTION.—(1) The loss of a draft is not sufficiently 
proved, to support a suit in equity thereon against the 
drawer or acceptor, by evidence that it was left with a 
referee appointed by order of court to examine and 
report claims against an estate in the hands of a re- 
ceiver, and that unsuccessful inquiries for it have 
been made of the referee, the receiver, and the attorney 
for the present defendant in those proceedings, with- 
out evidence of any search in the files of the court to 
which the report of the referee was returned, or any 
application to that court to ebtain the draft. (2) A 
decree of the Circuit Court, dismissing upon the merits 
a bill of which this court on appeal holds that there is 
no jurisdiction in equity, will be reversed, and the 
cause remanded with directions to dismiss the bill 
without prejudice to an action at law, and with costs 
in the court below, and each party to pay his own costs 
on the appeal. Horsburg.v. Baker, 1 Pet. 232; Barney 
v. Baltimore, 6 Wall. 280; Kendig v. Dean, 97 U. 8, 
423 Decree of U. S. Circ. Ct., N. D. Illinois reversed. 
Rogers v. Durant. Opinion by Gray, J. 

[Decided Jan. 29, 1883.] 


CONSTITUTIONAL LAW — STATE LAW FOR INSPEC- 
TION OF TOBACCO HELD VALID. — Section 41 of chap- 
ter 346 of the laws of Maryland of 1864, as amended 
and re-enacted by cnapter 291 of the laws of 3870, pro- 
vides as follows: ‘‘ After the passage of this act, it 
shall not be lawful to carry out of this State in hogs- 
heads and tobacco raised in this State, except in hogs- 
heads which shall have been inspected, passed and 
marked agreeably to the provisions of this act, unless 
such tobacco shall have been inspected and passed 
before this act goes into operation; and any person 
violating the provisions of this section shall forfeit and 
pay the sum of three hundred dollars, which may be 
recovered in any court of law in this State, and which 
shall go to the credit of the tobacco fund; provided, 
that nothing herein contained shall be construed to 
prohibit any grower of tobacco, or any purchaser 
thereof, who may pack the same in the county or 
neighborhood where grown, from exportifig or carry- 
ing out of this State any such tobacco without having 
the same opened for inspection; but such tobacco so 
exported or carried out of this State without inspec- 
tion shall in all cases be marked with the name in full 
of the owner thereof, and the place of residence of 
such owner, and shall be liable to the same charge of 
outage and storage as in other cases, and any person 
who shall carry or send out of this State any such to- 
bacco, without having it so marked, shall be subject 
to the penalty prescribed by this section.’’ Under 
that proviso, no requirement of the act of 1864 is dis- 
pensed with, except that of having the hogshead 
opened for inspection. The hogshead must still be 
delivered at a State tobacco warehouse and there 
numbered and recorded and weighed and marked and 
be found to be of the dimensions prescribed by stat- 
ute, and to have been packed and marked as required. 
Said section 41, as so amended and re-enacted, is not 
in its provisions as to charges for outage and storage, 
in violation of clause 2 of section 10 of article 1 of the 
Constitution of the United States, as respects any im- 
post or duty imposed by it on exports, or in violation 
of the clause of section 8 of article 1 which gives power 
to the Congress ‘*to regulate commerce with foreign 
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nations and among the several States." The charge 
for outage, under the proviso of said section 41, as so 
amended and re-enacted, is an inspection duty, within 
the meaning of the Constitution. Dispensing with an 
opening for inspection of the hogsheads mentioned in 
said proviso, does not, in view of the other provisions 
of the tobacco inspection statutes of Maryland, de- 
prive those statutes of the character of inspection 
laws. The characteristics of inspection laws con- 
sidered, with references to the legislation of the 
American colonies and the States on the subject. It 
is not foreign to the character of an inspection law to 
require every hogshead of tobacco to be brought to a 
State tobacco warehouse. Whether it is not exclu- 
sively the province of Congress, and not at all that of 
acourt, to decide whether a charge or duty, under an 
inspection law, is or is not excessive, quere. Said 
section 41, as so amended and re-enacted, is not a 
regulation of commerce, or unconstitutional as dis- 
criminating between the State buyer and manufacturer 
of leaf tobacco and the purchaser who buys for the 
purpose of transporting the tobacco to another State 
or to a foreign country, or as discriminating between 
different classes of exporters of tobacco. The charge 
for outage in this case appears to be a charge for ser- 
vices properly rendered. See Gibbons v Ogden, 9 
Wheat. 203; Neilson yv. Garza, 2 Woods, 287; Jackson 
Mining Co. v. Auditor Gen., 32 Mich. 488; Cooley v. 
Board of Wardens, 12 How. 299; Brown vy. State of 
Maryland, 12 Wheat. 419. Judgment of Maryland 
Court of Appeals affirmed. Turner v. State of Mary- 
land. Opinion by Blatchford, J. 

(Decided Feb. 5, 1883.] 


MARINE INSURANCE — PRACTICE—SPECIAL VERDICT 
— RE INSURANCE — DUTY AS TO DISCLOSING FACTS. — 
(1) The rule applicable to special verdicts ‘‘that the 
special verdict must contain all the facts from which 
the law is to arise; that whatever is not found therein 
is, for the purpose of a decision, to be considered as 
not existing; that it must present, in substance, the 
whole matter upon which the court is asked to deter- 
mine the legal rights of the parties, and cannot there- 
fore be aided by intendment or by extrinsic facts, 
although such facts may appear elsewhere in the 
record.’’ Collins v. Riley, 104 U. S. 322, held, to need 
qualification in a case like the present, a libel in 
admiralty upon a policy of marine insurance. The 
jurisdiction of this court in cases of this description, 
extending to a determination of the questions of law 
arising upon the record, may be predicated of facts 
which appear in any part of it, whether admitted by 
the parties in the pleadings, or by stipulation, or 
found by the court. But it is essential that the find- 
ings of fact should state the facts, and not the evi- 
dence merely, even although the evidence be sufficient 
to establish the fact. By the terms of the act of 
Congress, of February 16, 1875, this court is limited to 
a determination of the questions of law arising upon 
the record, including the rulings of the Circuit Court, 
presented in a bill of exceptions. And as was decided 
in the case of The Abbotsford, 88 U. S. 440, and sub- 
stantially repeated several times since, The Benefactor, 
102 id. 214; The Adriatic, 105 id. 730; The Annie 
Lindsley, 104 id. 185; The Francis Wright, 105 id. 381; 
“ the facts as found and stated by the court below are 
conclusive. The case stands here precisely as though 
they had been found by the verdict of a jury.” See 
also Barnes v. Williams, 11 Wheat. 415; Prentice v. 
Zone’s Admr. 8 How. 470; Norrs v. Jackson, 9 125. 
(2) The O. insurance company issued a marine policy 
upon a vessel which was chartered for a voyage from 
SanFrancisco to New York, and also upon a voyage 
from San Francisco via Peru to Rotterdam. The 
policy was ambiguous and might apply to the voyage 





from New York to San Francisco only. The O. com- 
pany re-insured the risk with the S. company. Held, 
that to render the S. company liable on the re-insur- 
ance beyond San Francisco it must be shown that the 
parties intended to make a contract for re-insurance 
beyond that point. (3) The fact that the master of the 
ship had over-insurance of his own interest which was 
known to the O. company was not communicated to 
the S. company, which made its re-insurance in ignor- 
ance of such fact. Held, to avoid the policy of re- 
insurance. Held also that evidence that the convey- 
ance of such information, specifically known to the 
insurer, in general terms to the re-insurer would not 
change the result. In respect to the duty of disclos- 
ing all material facts, the case of re-insurance does not 
differ from that of an original insurance. The obliga- 
tion in both cases is one uberrime fidei. The duty of 
communication, indeed, is independent of the inten- 
tion, and is violated by the fact of concealment even 
where there is no design to deceive. The exaction of 
information in some instances may be greater in a 


_ease of re-insurance than as between the parties to an 


original insurance. In the former, the party seeking 
to shift the risk he has taken is bound to communicate 
his knowledge of the character of the original insured, 
where such information would be likely to influence 
the judgment of an underwriter; while in the latter, 
the party, in the language of Bronson, J., in New, York 
Bowery Ins. Co. v. New York Ins. Co., 17 Wend. 359, 
is ‘‘not bound nor could it be expected, that he should 
speak evil of himself.’ ‘‘The assured will not be al- 
lowed to protect himself against the charge of an un- 
due concealment, by evidence that he had disclosed to 
the underwriters, in general terms, the information 
that he possessed. Where his own information is 
specific, it must be communicated in the terms in 
which it was received. General terms may inclade 
the truth, but may fail to convey it with its proper 
force and in all its extent. Nor will the assured be 
permitted to urge, as an excuse for his omission to 
communicate material facts, that they were actually 
known to the underwriters, unless it appears that their 
knowledge was as particular and full as his own in- 
formation. It is the duty of the assured to place the 
underwriter in the same situation as himself; to give 
to him the same means and opportunity of judging of 
the value of the risks; and when any circumstance is 
withheld, however slight and immaterial it may have 
seemed to himself, that if disclosed, would probably 
have influenced the terms of the insurance, the con- 
cealment vitiates the policy.’’ 2 Duer Insur. 398, § 13. 
This statement is sustained by the authorities. Ely v. 
Hallett, 2 Caines, 57; Moses v. Delaware Ins. Co., 1 
Wash. C. C. R., 385, and is a necessary deduction from 
the nature and spirit of the contract of insurance. 
Decree of U. 8. Cire. Ct., S. D. New York, reversed. 
Sun Mutual Insurance Co. v. Ocean Insurance Co. 
Opinion by Matthews, J., Waite, C. J., and Bradley 
and Miller, JJ., dissented. 

[Decided Jan. 22, 1883.] 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


MARITIME LAW — DEFINITION— WORKING DAY — 
USAGE — LOCAL NOT ADMISSIBLE TO EXPLAIN UNAM- 
BIGUOUS TERM.— (1) The expression ‘“ working days”’ 
has, in commerce and jurisprudence, a settled and de- 
finite meaning; it meansdays as they succeed each 
other, exclusive of Sundays and holidays. Brooks v. 
Minturn, 1 Cal. 483. (2) In a written instrument of 
charter-party, where an unambiguous term is used, 


* Appearing in 14 Federal Reporter. 
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and which has an accepted signification, both in com- 
mercial and judicial language, proof of usage will not 
be permitted to show that such term has a local mean- 
ing repugnant to its settled sense. The best consid- 
ered and most discriminating cases, and the com- 
mentators of highest repute establish , in the language 
of Chancellor (then chief Justice) Kent, in Frith v. 
Barker, 2 Johns. 335, that ‘‘ usage ought never to be 
received to contradict a settled rule of law.’’ Homer 
v. Dorr, 10 Mass. 26. Phillips, in his treatise on Evi- 
dence, page 436 (marginal paging), says: ‘*‘ Where the 
legal effect of an instrument or of the terms in it has 
been settled, no evidence of commercial usage is ad- 
missible.’”” To same effect see Starkie, Ev. pt. 4, 
pp. 1036, 1038. In Angomar y. Wilson, 12 La. Ann. 
857, the court cxcluded testimony as to the 
meaning of the term ‘“‘household furniture,’ on 
the ground that “there was no ambiguity in the ex- 
pression.”” In Woodruff v. Merchants’ Bank, 25 
Wend. 674, affirmed in the court of errors (6 Hill, 174), 
parol evidence of usage, to showthat days of grace 
were not allowed upon an order upon a bank to pay to 
the order of A. B., on such aday,a certain sum of 
money, was excluded; the court saying that ‘the 
effect of the proof of usage as given in this case, if 
sanctioned, would be to overturn the whole law on the 
subject of bills of exchange in the city of New York.” 
The doctrine is adhered to in Bowen y. Newell, 8 N. 
Y. 194. U.S. Dist. Ct., E. D. Louisiana, December, 
1882. Pederson yv. Eugster. Opinion by Billings, 
D. J. 


MARITIME LAW — JURISDICTION AS TO FOREIGN 
VESSEL.—In the absence of circumstances showing 
cruelty or great hardship the admiralty courts of the 
United States cannot be required or allow themselves 
to entertain jurisdiction of a case where subjects of a 
foreign government invoke their assistance against a 
merchant vessel of another foreign government. See 
The Carolina, 14 Fed. Rep. 424; Gienar v. Meyer, 2 H. 
Bl. 603; The Golubchick, 1 W. Rob. 143; Gonzales v. 
Minor, 2 Wall. Jr., 348; The Becherdass Ambuidass, 1 
Low. 569; The Maggie Hammond, 9 Wall. 435; One 
Hundred and Ninety-four Shawls, Abb. Adm. 317; 
Gardner v. Thomas, 14 Johns. 134; Johnson v. Dalton, 
1 Cow. 543. U.S. Cir. Ct., E. D. Louisiana, Nov., 
1882. The Monta Pedia. Opinion by Billings, D. J. 


REMOVAL OF CAUSE—DOMICILE TEST OF CITIZEN- 
SHIP — ALIENAGE.— (1) For the purposes of the juris- 
diction of the court of the United States, domicile is 
the test of citizenship. A person may be a resident 
alien, but cannot be a citizen of the State when he has 
abandoned his domicile there. Case v. Clark, 5 Mass. 
70; Cooper v. Galbraith, 3 Wash. ©. C. 546; Lanz v. 
Randall, 4 Dill. 425; (2) The defendant having re- 
moved this suit from the State court, the plaintiff 
moves to remand upon the ground that she was at the 
time of the commencement of the action, and now is 
a citizen of the State of New York, where the defend- 
ants reside. By the affidavit of the husband of the 
plaintiff in support of this motion, and another affi- 
davit in the case, it appears that the plaintiff and her 
husband, a naturalized citizen of the United States, 
resided in the State of New York from 1859 to 1871; 
that in the latter year she removed with her husband 
to Hamburg, Germany, where she has since continu- 
ously resided, her husband having returned to this 
country occasionally on business. Held, that though 
by reason of her husband’s naturalization the plaintiff 
might be entitled to all the privileges of citizenship 
here, the practical inference from the facts as they 
appear inthe affidavits is that she has changed her 
residence, and that the plaintiff's position is no better 
than that of a native-born citizen who has changed 
his domicile. The suit was properly removed. Berger 





v. County Commissioners, 2 McCrary, 483. U. 8. Cir, 
Ct., 8S. D. New York, Jan. 4, 1882. Poppenhauser y, 
India Rubber Comb Co. Opinion by Wallace, C. J. 


——_—__>___——. 


NEW JERSEY COURT OF CHANCERY 
ABSTRACT. 


OCTOBER TERM, 1882.* 


CORPORATION — ULTRA VIRES — PURCHASE BY RAIL- 
ROAD COMPANY OF RIVAL ROAD —INJUNCTION By 
STOCKHOLDER.—The directors of a railroad company, 
without any authority either by statute or charter, 
passed a resolution to assume certain debts and to buy 
a majority of the stock and bonds and the equipment 
of a rival railroad. The resolutions also provided for 
the calling of a special meeting of the stockholders to 
vote upon the matter, and it was not to be carried out 
without their approval. Held, that the proposed pur- 
chase was ultra vires, and hence could not be executed 
even if ratified by the stockholders; that it was void 
and against public policy in that its object was to pre- 
vent lawful competition, and that it could be enjoined 
upon the application of a single stockholder of the 
purchasing company, and that the fact that such 
stockholder had obtained his stock after the passage 
of the resolutions, and with the avowed design of pre- 
venting its consummation, would not affect his right 
to relief. See Colles v. Trow Directory Co., 11 Hun, 
397; Potter on Corp., 130, 131, 132; High on Inj., § 767; 
Boone on Corp. , $$ 148, 149; Kean v. Johnson,1 Stock. 
401; Gifford v. New Jersey Railroad Co., 2 id. 171; 
Beman v. Rufford, 6 Eng. Law & Eq. 106; Grant on 
Corp. 290; Zabriskie v. Hackensack & N. Y. R. Co.,3 
C. E. Gr. 178; Black v. Del. & Rar. Can. Co., 9 id. 455. 
In a recent case, Hawes v. Contra Costa Water Co., 21 
Am. L. R. (N. 8.) 252. Elkins v. Camden & Atlantic 
Railroad Co. Opinion by Runyon, Ch. 


MORTGAGE — TO SECURE LOSSES IN STOCK SPECULA- 
TIONS — VALIDITY OF — CONSTRUCTION OFf.—A mort- 
gage was given by amarried woman, on her own 
lands, to secure the payment of $11,000, representing 
partly moneys due the mortgagee, a stock-broker, for 
losses theretofore incurred by the mortgagor’s hus- 
band; partly, similar losses incurred on the mortga- 
gor’s own account, and partly to secure any further 
advances, not exceeding $4,000, which the mortgagee 
might make on account of subsequent stock specula- 
tions of the mortgagor through the mortgagee. Held, 
that the mortgage was a valid security for so much of 
the consideration as represented the husband’s debt to 
the mortgagee; that it was also valid forso much as 
represented the mortgagee’s losses incurred in bona 
fide purchases or sales of stock by the mortgagee for 
account of the mortgagor, and at her request, includ- 
ing commissions, interest and premiums for money 
used in carrying her stock, and that a stipulation by 
the mortgagee that he would not ‘assign or dispose 
of the mortgage until his future advances, amounting 
to $4,000, had actually been made,’”’ would not 
prevent his foreclosure of the mortgage for the 
sum actually advanced and due thereon, although 
such advances did not amount to $4,000. See Camp- 
bell v. Tompkins, 5 Stew. 170, and 6 id. 362; Knowlton 
v. Fith, 52 N. Y. 288; White v. Smith, 54 id. 522; Smith 
v. Bouvier, 70 Penn. St. 325; Thacker v. Hardy, L. R., 
4Q. B. D. 685; Ex parte Rogers, L. R., 15 Ch. D. 207; 
Maxton v. Gheen, 75 Penn. St. 166; and see also Leh- 
man v. Strassberger, 2 Woods C. C. 554; Bigelow v. 
Benedict, 70 N. Y. 202; Dart v. McAdam, 27 Barb. 187; 
Coleman y. Galbreath, 53 Miss. 303; Robinson v. 
Cromelein, 15 Mich. 316; Maryott v. Renton, 6C. E. 


*Appearing in 9 Stewart (36 N. J. Eq.), Reports. 
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Gr. 381. Baldwin v. Flagg. 
Ch. 

WILL — CONSTRUCTION — GIFT OF PERSONALTY 
WHEN ABSOLUTE — GIFT FOR LIFE.— (1) A gift of per- 
sonal property for life, with power to the legatee to 
use it as she may deem proper, or to sell it, or any 

rt of it, for her benefit, as she may deem needful or 
pest. Held, to be an absolute gift. Dutch Church v. 
Smock, Sax. 148; Bradley v. Westcott, 13 Ves. 445; 
Maxwell’s Will, 24 Beav. 246; Pennock v. Pennock, L. 
R., 13 Eq. 144; Diehl’s Appeal, 36 Penn. St. 120. (2) A 
devise of a residue for the benefit of the testator’s 
children, and in case of the death of them and their 
children without leaving any child or children them 
surviving, the residue to go afterthe death of the 
testator’s widow, to his ‘‘heirs bearing the Kendall 
name.” Held, a gift for life to the children (there 
being evidence that the testator intended to give only 
alife-estate to his children), with remainder in fee to 
the grandchildren with limitation over to the testa- 
tor’s heirs ‘‘ bearing the Kendall name,’’ in case of the 
death of the children, and their children, without 
leaving lawful issue surviving, in the life-time of the 
widow. 4 Kent Com. 541; 2 Powell on Dev. 212; 
Ex parte Rogers, 2 Madd. 449; Dowling v. Dowling, L. 
R., 1 Eq. 442; Holton v. White, 3 Zab. 330, 425. 
Kendall v. Kendall. Opinion by Runyon, Ch. 

WILL — DEVISE OF PROPERTY SUBJECT TO PERSONAL 
USE BY ANOTHER.—A testator gave to his wife certain 
legacies for life, and then provided: ‘“Itis my wish 
that my wife, Margaret, shall have the privilege of oc- 
cupying so much of the house in which I now live as 
she may need, during the time she remains my 
widow.’’ He then gave his residuary estate to his 
son. The house stood on an ordinary town lot. Held, 
that the fee of the house and lot passed to the son 
under the residuary devise, subject to the right of the 
widow to occupy personally so much of the house as 
she might need, during her widowhood, including the 
use of the curtilage, in common with the occupants of 
the remaining parts of the house. See King v. EFating- 
ton, 4T. R157; Rabbeth v. Squire, 4 De. G. & J. 406; 
Maclaren v. Stainton, 4 Jur. (N. S.) 199; Stone v. 
Parkes, 29 L. J. (Ch.) 874; Kingman v. Kingman, 121 
Mass. 249; Marck v. Nason, 21 Vt. 115. Ingersoll y. 
Ingersoll. Opinion by Runyon, Ch. 


Opinion by Runyon, 


—\—_>—___—— 


MINNESOTA SUPREME COURT ABSTRACT: 
JANUARY, 1883. 


CHATTEL MORTGAGE — AFTER-ACQUIRED PROPERTY. 
—Achattel mortgage will not cover after-acquired 
property unless it expressly so provides. It is imma- 
terial that the parties may have intended that it 
should have that effect. The mortgage cannot be 
changed, or its legal effect altered, by any parol agree- 
ment or understanding between the parties at the time 
of its execution; the instrument must speak for itself. 
The intention that it shall take effect upon property to 
beafterward acquired must be expressed in the in- 
strument, and cannot be shown by extrinsic evidence. 
It will not help matters to say that the description in 
the mortgage calls for property not then owned by 
the mortgagors, and therefore it may be shown by 
extrinsic evidence that they intended to include 
property of that description then expected to be ac- 
quired. This mode of helping out the written instru- 
ment is liable to the same objection. Jones, Chat. 
Mort., § 167; Tapfield v. Hillman, Man. & G. 245; 
Farmer’s Loan and Trust Co. vy. Com. Bank of Racine, 
15 Wis. 424. Montgomery v. Chase. Opinion by 
Mitchell, J. 





NEGLIGENCE — VIOLATION OF SUNDAY LAW NOT 
DEFENSE — JURISDICTION — AS TO WATERS DIVIDING 
Two STATES.—(1) In an action for the death of a pas- 
senger on defendant’s steamboat through their negli- 
gence. Held, that the fact that the accident causing 
death took place on Sunday while defendants were 
violating the law in carrying passengers was not a de- 
fense on the ground that intestate was particeps crim- 
inis. To such an objection it is a sufficient answer 
that the defendants on that day occupied the relation 
of common carriers of passengers, and their general 
obligation to use such care and diligence as the law 
enjoins is not limited by the contract with the passen- 
gers, nor with the person who engaged the use of the 
boat and the services of the crew for that day, but is 
governed by considerations of public policy. That the 
undertaking was unlawful does not touch the question. 
58 N. Y. 134; Jacobus v. Railroad Co. 20 Minn. 180. 
As remarked by the court in that case, “‘any relaxa- 
tion of the rule as to duty or liability naturally 
tends to bring about a corresponding relaxation of 
care and diligence on the part of the car- 
rier.”” The suggestion that if the deceased had not 
joined the excursion he would have escaped, may per- 
haps serve to enforce a valuable lesson which finds a 
sanction in law and morals, but as between him and 
the defendants he was rightfully on the boat. His 
presence did not (in a proper sense) contribute to or 
cause the accident; and in such cases wrong-doers, 
though answerable to the State or parties injured by 
them for their own acts, are entitled to the protection 
of the laws against the wrongful acts or culpable neg- 
ligence of others. Carroll v. Staten Island R. Co., 58 
N. Y. 136. (2) The action was brought in Minnesota, 
the accident took place on the St. Croix river, which 
forms a boundary between Minnesota and Wisconsin, 
on the Wisconsin side of the channel of such river. 
Held, that the Minnesota court had jurisdiction of the 
action. By the legislation of Congress, aud the Con- 
stitutions of the States of Wisconsin and Minnesota, 
adopted in conformity therewith, these States have 
concurrent jurisdiction on the St. Croix river and its 
waters. The interstate boundary line is conceded to 
be the center of the main channel, and the jurisdiction 
of each State beyond that and opposite the shore pos- 
sessed by it is limited to the river and its waters. 
Since each State has accepted and consented to this 
qualified grant of jurisdiction on the waters of the 
river within and beyond its boundary line, and incor- 
porated it in its Constitution, it is substantially the 
same as if each had ceded such jurisdiction, and the 
rights and privileges incident thereto. This doctrine 
of concurrent jurisdiction was recognized in State v. 
Dimick, 12 N. H. 194, where the State of New Hamp- 
shire had ceded territory to the United States, re- 
serving to the State certainjurisdiction therein. See 
also, Com. v. Frazee, 5 Amer. Law Reg. (O. 8.) 169. 
If there were any question upon principle as to the 
power of a State thus to grant or accept a qualified 
jurisdiction, the practice of the State and general 
governments has too long been recognized and acted 
on to permit the courts to question the existence or 
validity of such concurrent but limited jurisdiction. 
The operation of the general laws of the States, with- 
out any express provision therein on the subject, must 
be co-extensive with its jurisdiction. Sherlock v. 
Alling, 44 Ind. 193. But beyond its own boundary the 
courts of each State can only take recognizance of such 
causes of action as arise upon ‘‘the river and its 
waters,”’ and such as are appropriate to the nature of 
the jurisdiction which the State is entitled to exer- 
cise. State v. Mullon, 35 Iowa, 199; Gilbert v. Water 
Power Co., 19 id. 821; State v. Cameron, 2 Pinney, 491. 
Opsahl v, Judd, Opinion by Vanderbergh, J. 
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SURETYSHIP — ALTERATION — SIGNATURE BY AD- 
DITIONAL SURETY NOT.—The obtaining by a principal 
intrusted with an obligation by his surety of the sig- 
nature of another surety without the knowledge of the 
first is not an alteration which will discharge the first 
surety. The rule that a material alteration of a con- 
tract avoids it, had its origin largely in the necessity 
of preserving and protecting the integrity and sanctity 
of contracts. Properly applied, the rule is a salutary 
one. But the general sentiment of courts now is, that 
the doctrine had been extended quite far enough, and 
that formerly, especially in England, it had been car- 
ried too far, and applied to cases not within the mis- 
chief intended to be prevented. Therefore the tenancy 
now is, if not to restrict at least not to extend it be- 
yond what has been already decided. The idea that 
when a person signs a note as surety, and deliversit to 
his principal, no other surety is to be obtained, and if 
the note cannot be negotiated in that form it cannot 
be used at all, unless all parties consent to the intro- 
duction of a new surety, is contrary to the general 
understanding of the commercial world. It seems 
that, at least as against an innocent holder, the principal 
obligor to whom the paper has been intrusted by the 
surety, has implied authority to obtain additional 
sureties, until the note is launched into the market by 
delivery to the payee; and as already remarked, this 
common understanding is the only just basis of an 
implied contract resulting from the facts. Courts 
have in some cases gone so far in holding that the 
addition of a new name to a note under certain cir- 
cumstances amounted to a material and unauthorized 
alteration of the instrument, that it may be difficult 
to state the principle which distinguishes some of these 
cases from the present. Keith v. Goodman, 31 Vt. 
268. See also, Gardner v. Walsh, 5 El. & Bl. 84; Gov- 
ernor v. Lagon, 43 Ill. 134; Sampsou vy. Barnard, 98 
Mass. 359; State v. Dunn, 11 La. Ann. 549. Ward v. 
Hackett, Opinion by Mitchell, J. 


—_——— 


RECENT ENGLISH DECISIONS. 

BILL OF PARTICULARS— WHEN NOT ALLOWED IN 
SEDUCTION ACTION.—The plaintiff, in an action for 
the seduction of his daughter by the defendant and 
consequent loss of her services, alleged that the de- 
fendant, when engaging his daughter as servant, had 
entered into acontract to treat his daughter ina 
proper and becoming manner; but that the defendant 
had committed a breach of that contract by behaving 
to his daughterin an improper manner, namely, by 
seducing her whilst in his service, whereby she had 
become pregnant, and that in consequence of her preg- 
nancy the plaintiff had lost her services. The defend- 
ant did not deny the seduction on oath, but sought to 
obtain particulars of the times and places at which the 
alleged connection between himself and the plaintiff's 
daughter had taken place. Held, that under the cir- 
cumstances the defendant, without denying the seduc- 
tion on oath, was not entitled to an order for such 


particulars. Q. B. Div., Dec. 14, 1882. Thompson v. 
Birkley. Opinion by Hawkius, J. (47 L.T. Rep. (N. 
8.] 700.) 


MARITIME LAW — SALVAGE — COLLISION.—Where 
two vessels are in collision, and a salvor renders ser- 
vice to one, without a request from or engagement by 
the other, and the latter is thereby rescued from a 
position of immediate danger, such service being a 
direct benefit to both vessels, entitles the salvor to 
salvage reward from both. Court App., March 8, 1882 
The Vandyck. Opinions by Lord Coleridge, C. J., 
and Brett and Holker, L. JJ. (47 L.T. Rep. [(N. 
8. ] 694.) 





WILL—GIFT CUM ONERE—DISTINCT GIFTS— Ac- 
CRETIONS TO LEGACY.—(1) Where a testator has by one 
and the same gift given to a person property part of 
which is onerous, part beneficial, the court will prima 
facie infer an intention on the part of the testator that 
such person is not to be allowed to disclaim the oner- 
ous part and accept the beneficial part. Where how- 
ever there are in a will two distinct gifts to the same 
person, one gift of onerous, the other of beneficial, 
property, an opposite intention will prima facie be 
inferred, and such person will be allowed to disclaim 
the onerous and accept the beneficial gift. Either in- 
ference may be repelled by acontrary intention ap 
pearing on the face of the will. See Green v. Britten, 
27 L. T. Rep. (N. 8.) 811. (2) Where a specific legacy 
is given contingently upon the happening ofa certain 
event (i. e., where the vesting is postponed), the inter- 
mediate accretions to the subject-matter of the gift 
fall into residue, or pass to the testator’s next of kin, 
asthe case may be. Where however the legacy is 
given toa person, subject to a condition postponing 
the enjoyment until the happening of a certain event, 
the intermediate accretions go to the legatee whose 
enjoyment is postponed. Shaw v. Cunliffe, 4 Bro. C. 
C. 99; Wyndham v. Wyndham, 3 id. 58. Chan. Diy., 
Jan. 16, 1883. Gutherie vy. Walrond. Opinion by Fry, 
J. (47 L. T. Rep. [N. 8.] 614.) 


MARINE INSURANCE—PRESUMPTION AS TO NOTICE OF 
CHARTER-PARTY —- PERILS OF THE SEA — PROXIMATE 
CAUSE.—In the case of an ordinary time policy upon 
freight outstanding, the underwriters must be taken 
to have notice of theexistence of a charter-party, 
though not so as to extend the contract by implication 
to any thing not covered by the terms of the policy. 
A time-charter contained a clause enabling the chart- 
erers, in case the ship should become inefficient for 
the service contracted for, ‘‘to make such abatement 
by way of mulct out of the hire or freight of the said 
ship as they should adjudge fit and reasonable.” The 
ship was rendered temporarily inefficient by reason of 
the perils of the sea, and the charterers exercised their 
power of mulct. Held (affirming the judgment of the 
court below), that the perils of the seas were not the 
proximate cause of the loss of freight, so as to render 
the underwriters of an ordinary time policy “on 
freight outstanding” liable as fora loss by the perils 
insured against. See Beatson v. Schank,3 East, 233; 
Boone vy. Eyre, 1 H. Bl. 273n.; Havelock v. Geddes, 10 
East, 555; Everth v. Smith, 2M. & S. 278; Philpott v. 
Swan, 11 C. B. (N. 8S.) 270; Moretoya v. London Assur. 
Co., 6 Ex. 458; Ionides v. Universal Mar. Ins. Co., 14 
C. B. CY. 8.) 259; Boudrett v. Heutigg Holt, N. P. 149; 
Jackson v. Union Mar. Ins. Co., L. R.,10 C. P. 125; 
Hadkinson v. Robinson, 3 B. & P. 388; Taylor v. Dun- 
bar, L. R., 4 C. P. 206; MeSwiney v. Royal Ex. Assur. 
Co., 14Q. B. 634; Flint v. Flemyng, 1 B. & Ad. 48; De 
Vaux v. Salvador,4 A. & E. 420. House of Lords, 
Aug. 1, 1882. Jnman Steamship Uo. v. Bischoff. Opin- 
ious by Lord Ch. Selborne, and Lords Blackburn, 
Watson and Fitzgerald. (47 L. T. Rep. [N. S.] 581. 


ASSAULT — JUSTIFICATION — MEMBER REMOVED 
FROM HOUSE BY ORDER OF PARLIAMENT.—To a claim 
for damages for an assault committed on plaintiff, a 
member of Parliament whilst attempting to enter the 
House of Commons, for the purpose of taking his seat, 
the defendant pleaded in justification thereof that the 
house had previously resolved and ordered that the 
defendant (one of its officers) should ‘remove the 
plaintiff from the house until he should engage not 
further to disturb the proceedings of the house,” and 
that acting in pursuance of such order the defendant 
resisted and removed the plaintiff. Held, on demurrer 
that the plea was good. Stockdale v. Hansard, 9 Ad. 
& EF. 1, and Burdett v. Abbott, 14 Fast, 1, commented 
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on. See Regina v. Paty, 2 Raym. 1; Ashby v. White, 
2 id. 950; Howard v. Gossett, 10Q. B. 359, Q. B. D. 
Jan. 11, 1883. Bradlaugh vy. Erskine. Opinion by 
Field, J. (47 L. T. Rep., N. S. 618). 


CRIMINAL LAW. 


HOUSE OF ILL FAME — WHAT DOES NOT CONSTITUTE. 
—A single act of illicit intercourse in a house is not 
sufficient to constitute a house of ill fame, and a re- 
fusal so to instruct when requested is erroneous. See 
Commonwealth v. Lambert, 12 Allen, 177. Maine Sup. 
Jud. Ct., Oct. 12, 1882. Stute of Maine v. Garing. 
Opinion by Appleton, C. J., (74 Me. 152). 


TRIAL— ONCE IN JEOPARDY — WHAT IS NOT. — 
Defendant was put on trial for forgery at the March 
Term, 1880. After all the evidence had been introduced 
the presiding judge received a telegram from his home 
at another town to the effect that his wife was sick, 
and asking him to go to hishome. This was on the 
ninth day of March, 1880. The court was adjourned 
until the following Friday, and the jury were dis- 
charged until that time, and the judge went to his 
home. On Friday the judge by a telegram, ordered 
the court to be finally adjourned, and on the Monday 
following his wife died. At the March Term, 1881, of 
said court, the defendant was again put upon trial upon 
the indictment. Held, that he had not been once iu 
jeopardy and the second trial was proper. See State 
v. Redman, 17 lowa, 329; State v. Callendine, 8 id. 
288. Iowa Sup. Ct., Oct. 17, 1882. State of Iowa v. 
Tatman. Opinion by Rothrock, J. 


VARIANCE — HORSE FOR MARE. — The statute of 
California relating to larceny of horses uses the words 
“horse”? and ‘*“‘mare.”’ Held, that an information 
charging defendant with the larceny of a horse was 
sustained by proof of the larceuy of a mare. Although 
the courts of some of the States have held, under a 
statute similar to that of this State, where both words 
“horse ’ and “mare ”’ are used, the proof must agree 
with the indictment as to the sex of the animal, yet 
as at common law the word ‘“‘horse’’ was used in its 
generic sense, and was held to include all animals of 
the horse species, whether male or female, the legisla- 
ture of this State in using the word ‘‘mare” did not 
intend to modify or change the common-law rule, but 
inserted the word possibly for more definiteness. 
California Sup. Ct., Nov. 15, 1882. People of California 
v. Pico. Opinion by Myrick, J. 








CORRESPONDENCE. 


Tue ** LEGAL PARADOX.” 


Editor of the Albany Law Journal: 

In the statement of ** A Legal Paradox ”’ inthe pres- 
ent volume of your JORNAL at page 260, occurs a cler- 
ical or typographical error. I quote as follows: ‘Thus 
C. can subject the property as against D., but A. can 
take it from the clutches of C.’s judgment, only how- 
ever to be driven out by the recorded deed of D.”’ Mr. 
Lumpkin probably means B. (not A.) can take it from 
the clutches of C.’s judgment. 

It seems to me that in the case stated, C., the judg- 
ment creditor of A., prevails over the claim of B. It 
is true C. has no priority over B.,as between C. and 
B. C. does not take precedence of the deed of B. C. 
takes precedence of the deed of D., who takes the 
land as against B., by reason of the neglect of B. to 
record his deed. The title of B. bas failed, and D. is 
owner. (. takes from D., and does not take from B. 
B. cannot take from C. by reason of his title, for B. 
has no title. It passed to D. 





B. is out therefore; perhaps a serious question arises 
between C. and D. From and during the time of C.’s 
judgment against A., A. did not own the land. How 
then can the judgment of C. be interposed asa lien 
on the land against D., or does it at the very instant 
of the passage of title to D. intersect and intercept 
the interest of D? A. had no title from the time of 
his deed to B. in January, 1876, and D. only acquires 
the title by operation of the provisions of the statutes 
for recording and for priority. 

Yours truly, 
EGBERT WHITAKER. 

SauGertiuzs, N. Y., April 2, 1883. 


————».__—_ 
NEW BOOKS AND NEW EDITIONS. 


PoMEROY’s MUNICIPAL Law. 

An Introduction to Municipal Law, by John Norton Pomeroy, 
Second Edition. A. L. Bancroft & Company, San Francisco, 
1883. 

HE second edition of this work, somewhat revised 
and altered, reaches us from San Francisco. It is 
designed as an introduction to the study of municipal 
law, and its purpose is to indicate the leading and more 
general features of the entire system of positive law, 
now prevailing in this country. The scope of the 
work necessarily involves an inquiry into the history 
and development of law in general, which necessitates 
again a short excursion into the philosophy of history 
and into the domain of ethics. The treatment of the 
subject is popular rather than scientific, as it is in- 
tended for laymenas well as for lawyers. As a text book 
for high schools and colleges this work certainly has its 
special advantages; it is not at all technical, and yet is 
exact enough to inculcate those more general principles 
which all educated people ehould not only know, but 
know well. 

The first chapter gives some account of that source 
of law which we term legislation, and incidentally of 
these leading examples of codification, the Twelve 
Tables, the Code Justinian, the Code Civil and the 
Revised Statutes of New York. This chapter is fol- 
lowed by an account of the courts of justice as a 
source of law, the author here distinguishing the 
functions of the judges from that of the jury, by a 
reference to the history of those judicatories, with 
which we are more or less familiar. That section of 
this chapter which relates to procedure contains a 
great deal of useful and practical information about 
the development of the law of pleading, together with 
an outline of criminal procedure in various countries. 

The second part of the work treats among other 
things of the ‘‘ National Sources of English and Ameri- 
can law.’’ The chapter on the feudal system is 
particularly good, though sometimes a little too dog- 
matic for the nature of the treatise, as it makes no 
pretension to historical research. The merit to which 
we allude is the lucid and simple style in which many 
important facts are so arrayed as to convey to the 
reader, without a sense of fatigue, much technical 
knowledge of importance. The same comment will 
apply to the chapter on the Roman Law. To the 
modern critical student of Roman law some statements 
in this chapter may seem trite, but it is on the whole 
a chapter well adapted to the popular taste. What most 
persons want, in a summary of Roman law, is not 
technical precision but general accuracy and 


a statement, half history, half law, which shall give an 
outline of the system, to be filled in more precisely at 
the readers’ pleasure. This the author gives. If the 
reader is not satisfied with this sketch of the Roman 
law let him turn aside and glance at Professor Had- 
ley’s delightful ‘Introduction to Roman Law,’ and 
then proceed with Professor Pomeroy’s chapter on 
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“The Maritime Codes of thé Middle Ages’? which 

follows the chapter on the Roman Law. 

We are satisfied that the sketchy, easy style of 
Prof. Pomeroy’s book will prove attractive to a large 
number of the reading public, lay and professional. 

BYLEs on BILLs. 

A Treatise on the Law of Bills of Exchange, Promissory 
Notes, Bank Notes and Checks. By the Right Hon. Sir 
John Barnard Byies. Seventh American from the thir- 
teenth London edition. By Maurice Barnard Byles, Esq. 
With additional notes, illustrating the law and practice in 
the United States. By George Sharswood. Philadelphia 
T.&J. W. Johnson & Co., 1883. Pp. lix, 567. 

The original of this work is of standard authority 
in England and has always been well received in our 
courts and liberally patronized by our bar. Chief 
Justice Sharswood’s notes are very judicious. The 
work as it stands is excellent, erring, if at all, in excess 
of conciseness. 

LEADING CASES IN THE AMERICAN LAW OF REAL 

PROPERTY. 


This is the first volume of a proposed series, with 
notes by Chief Justice Sharswood and Henry Budd. 
The present volume contains 12 cases, with notes, on 
the creation of estates in fee simple, estates tail, 
estates on condition, conditional limitations, estates 
for life, estates by the curtesy, estates in dower, rights 
of alien as to real property. The cases are certainly 
well selected, and it is evident that the notes contain 
a great amount of learning, well digested and clearly 
stated, and aptly arranged. The series will be of value 
to real estate lawyers. Weare glad to see that Chief 
Justice Sharswood is inclined to make his retirement 
useful to the profession which already owes him so 
much. The book is issued in good form by M. Murphy 
of Philadelphia. 


BALLANTINE’S EXPERIENCES. 

Some Experiences of a Barrister’s Life, by Mr. Serjeant Bal- 
lantine. A new and revised edition from the sixth Lon- 
don edition, with additions, corrections, and a new pre- 
face written by tho author in America. Philadelphia, J- 
B. Lippincott & Co. 


This is a gossippy, rambling, and entertaining vol 
ume of personal reminiscences. The writer’s associa- 
tion with many distinguished men of the present and 
last generations renders his report of more than ordi- 


nary interest. 
a 


COURT OF APPEALS DECTSIONS. 
HE following decisions were handed down Fri- 
day, March 30, 1883. 

Judgments affirmed with costs — Jones v. The New 
York Central and Hudson River Railroad Company; 
Hoyt v. Bartow ; Mead v, Shea; O' Day v. The Syracuse, 
Binghampton and New York Railroad Company. — 
Orders of General and Special Terms reversed, and 
order of Special Term, appointing commissions, and 
all subsequent proceedings of the petitioner appealed 
from, affirmed by consent, without costs — In re. New 
York, West Shore and Buffalo Railroad Company to 
acquire lands of the Syracuse, Chenango and New York 
Railroad Company. Appeal dismissed — Foster v. 
City of Buffalo. —— Order of General Term, so far as 
it gives leave to perfect the title, reversed, but in other 
respects affirmed, with costs of appeal to the General 
Term and to this court to the respondent McMillan; 
his advances with interest to be restored, with the 
reasonable expense of investigating the title — The 


People v. The Open Board of Stock Brokers. —— Order 





affirmed with costs to be paid from the fund — The 
People by the Attorney General v. The Empire Mutual 
Life Insurance Company. -—— Order affirmed with 
costs — In re opening of Lexington Avenue. —— Orders 
of Special General Terms reversed, re-hearing ordered, 
costs to abide the event — In re Righter. In re Bishop. 
— Appeal dismissed with costs — Smith v. Davis. 
—— Order affirmed without costs — In re Trustees of 
Leake v. Watts Orphan Home, etc. —— Motion for re- 
argument denied with $10 costs — Harris v. Hiscock. 
— Motion to amend. Remittitur denied without 
costs — Reed vy. McCrum. —— Motion to dismiss ap- 
peal denied with costs (memorandum by Danforth, J.) 
— Crawford v. West Side Bank. —— Motion to dismiss 
appeal granted with costs-- Voorhis v. Huber. — 
Motion to dismiss appeal of Boise, denied with $10 
costs. Motion to dismiss appeal taken by Raphael 
Moses on behalf of certain policy-holders and also the 
appeal taken by Talcott H. Russell as receiver of the 
American Life and Trust Company, dismissed, unless 
the appeals are perfected by the service of the proper 
undertakings within ten days after the service of this 
order, with sureties, who will justify according to the 
rules and practice of this board, the appellant in each 
case to pay $10 costs — Reese v. Boise, receiver, ete. 
Recess till April 16th. 


—— 


NOTES. 
‘ London Law Times says, ‘A chief justice ought 
to be proud that alone of all the judges he has a 
court named after himself, and a robe unlike that of 
any other judge.’’ In America, all the judges have 
long since been emancipated from this slavish custom, 
except the judges of the United States Supreme Court, 
and they still wear the robes, sacrifice comfort for 
dignity, perspireand suffer. It is also the custom for 
lawyers in this court, to wear black and a frock coat. 
Mr. Conkling is said to be the only man who has ever 
made a speech before the United States Supreme 
Court in a business suit.—Chicago Legal News. We do 
not object to the gowns. As a matter of fact 
they may be made more comfortable than the 
ordinary dress, for the wearers can take off their coats 
and waistcoats, and still preserve a goodly outside. —— 
There is more truth than poetry in the following 
history of a modern lawsuit: 
‘*Man’s back across track; 
Engine roars; Man snores ; 
Engine rushed; man squshed ; 
Widow snorts; seeks courts; 
Lawyer weeps; jury sleeps; 
Judge charges; heavy largess; 
Jury hollers, five thousand dollars.’’ 


The American Law Register for March contains the 
continuation of Warranties in Sales of personal prop- 
erty, by Arthur Biddle; and the following cases: 
Castellain v. Preston, (Eng.), on insurance, as between 
vendor and vendee in contract of sale, with note by 
Edmund H. Bennett; Jordan v. Elliott, (Penn.), on 
duress by threats, with note by M. D. Ewell; Coyle v. 
Commonwealth, (Peun.), on degree of proof of insanity, 
with note by Henry Wade Rogers; Turner v. State, 
(U. 8S. Sup. Ct.), on right of State to enact inspection 
laws, with note by C. J. M. Gwinn.—— Speak- 
ing of a question not necessarily in the case, 
Brett, L. J., recently said: ‘A question has 
been flushed, if I may use the word,” etc. We 
fear that his lordship’s thoughts were straying with 
his dog and gun. Weare glad to observe that he did 
not ‘‘go off half-cocked ”’ on the point. 





THE ALBANY LAW JOURNAL. 


281 




















‘The Alban y Law Journal. 


ALBANY, APRIL 14, 1883. 





CURRENT TOPICS. 


\* find in the Albany Argus some interesting 

statistics of suicide, derived partly from the 
New York Insurance Chronicle. The Argus says: 
“For the year ended with March, 1882, the Chronicle 
reported 817 cases of self-destruction. For the year 
ended March, this year, there were 1,606 suicides. 
The compiler calculates, however, that this large 
apparent increase is due to a great care in keeping 
the record. The report for the past year furnishes a 
few interesting facts. In January last there were 
seventy-five cases, the lowest of the year; in August 
there were 212, the highest. In the three summer 
months there were a greater number of deaths of 
this kind than during the other quarters. The editor 
concludes after attentive observation, that atmos- 
pherie conditions have much to do in producing a 
spirit that leads toward suicide. He quotes Dr. 
John Lee as saying: ‘My observations give me 
every reason to think that alow barometric pressure, 
accompanied by a high thermometric registry with 
sudden fluctuations from alow toa high tempera- 
ture, together with moisture and prevailing south- 
west winds, may, to some extent, at least, account 
for the frequency of self-murder in the spring and 
summer months.’ Dr. John T. Nagle, of New York, 
quite as eminent authority, disagrees with this 
theory, as we have lately shown in an editorial 
paragraph. The Chronicle reports 1638 cases of suicide 
between the ages of twenty and thirty, and in no 
other ten-year period from 10 to 100 was there 
within 40 of as many. Family trouble led in causes, 
with 177 cases; sickness 158, insanity 156, dissipa- 
tion 121, business troubles 127, love 109. Family 
relations, in part, were as follows: Husbands 476, 
bachelors 296, wives 178, males 121. ‘There were 
only 29 widows and 40 widowers. Four hundred 
and eighty-four died of shooting,372 of poison, 269 of 
hanging, 151 of drowning, 131 of cutting the throat. 
One blew himself up with gunpowder, one starved, 
and another jumped into a furnace. Six hundred 
and three of the people were Americans, 483 Ger- 
mans (a large proportion), 142 English, 14 Africans, 
and 127 Irish. But one Indian is known to have 
been so foolish. Two hundred and five farmers com- 
mitted suicide last year, 80 merchants, no other occu- 
pation contributing above forty-five. Only two 
editors took their own life, and these crimes were 
committed in the winter.”’ We infer that the editors 
in question were political and not legal editors 


There has been a very interesting recent case of 
mistaken identity, the party in the mistake being a 
woman and the victim being her alleged husband. 
This singular error is partly accounted for by the 
fact that the parties had uot met in many years. 
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Even in such circumstances the mistake seems almost 
incomprehensible. The woman finally admitted her 
mistake. The New York Daily Register remarks: 
“Dogs, we believe, never make a mistake as to their 
masters, but wives, it seems, sometimes do as to 
their husbands; which is another paradox, in view 
of the generally supposed superiority of reason and 
judgment over instinct. And mothers have some- 
times been misled as to the identity of their children. 
* * * Personal identity is a question of fact, but 
also a question of opinion. The opinion isto be 
tested by the details, and may be corroborated by 
circumstances; but after all in the absence of admis- 
sions, testimony to it is scarcely any thing more than 
opinion evidence; but on this point opinion evi- 
dence is direct evidence. Usually, lapse of time is 
an important element among those which raise the 
doubt in the case; but this is not always so. In Mr. 
Townshend’s entertaining edition of that entertain- 
ing book —- Ram on Facts — is an account of a case 
where an elderly man, in Brooklyn, was killed by 
the fall of a liberty pole in the street, and upon the 
recognition of neighbors was carried into his sup- 
posed residence, after inquest, received by the mis- 
tress of the house as by his widow, and mourned 
with great grief, until in a few hours her living hus- 
band returned home, when it was discovered to be a 
case of mistaken identity.” In Mr. Fuller’s interest- 
ing book, ‘‘ Adventurers and Imposters,” are narra- 
ted some curious cases of mistaken identity. 


Some proposed legislation in this State is worthy 
of remark. Senator MacArthur has introduced a bill 
in relation to libel suits against newspapers which 
we hope will not prevail. It provides whenever any 
complaint is made in any court of this State against 
any person for a criminal libel alleged to have been 
committed by any publication in any newspaper in 
this State against a person residing in this State, the 
complainant shall execute a bond to the defendant 
or defendants inthe penal sum of not less than $250 
and not more than $500, conditioned for the pay- 
ment of the necessary and reasonable travelling ex- 
penses of the defendant or defendants in going to 
and from his or their place of residence and the 
place of trial, and the necessary expenses in attend- 
ance upon said trial, provided, however, that this 
section shall not apply where the complainant is a 
public officer charged by law with the prosecution of 
criminal offenses. The bill also provides for the 
giving of a similar bond in a civil action for the 
like cause. The Troy Times says this enactment 
“-vyould tend to put an end, in a large degree, to the 
persecution of the press by malicious and irrespon- 
sible parties, whom to libel, in nine cases out of ten, 
it would be impossible.” The like might be said 
of any other kind of action. We do not believe in 
treating the newspapers with any greater strictness 
or any more lenity than others. Where it isso easy 
for a newspaper to do irreparable damage by libel 
there should be no obstacle interposed against the 
enforcement of the ordinary remedy. This bill is as 
objectionable in one direction as the bill providing 
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for the indictment of the proprietor in any county 
where his newspaper circulates was in the opposite. 
Freedom of litigation is as essential to a free people 
as freedom of the press. 


A bill introduced by Senator Fitzgerald, in respect 
to the fees of county clerks, strikes usas ill advised. 
It isnot proposed to cut down these fees, which 
would not have seemed a very unreasonable pro- 
position, but to increase them. It is said that the 
proposed changes would almost double the compen- 
sation now received by the county clerks. It is 
notorious that there are plenty of disinterested 
citizens anxious to be county clerks for the present 
fees, and even willing to pay from $5,000 to $10,000 
to get elected. There can be no question that an 
average county clerkship is a fat office. The clerk 
for example can frequently exact quite a pretty sum 
of money for certifying a printed copy of a record, 
which he has only to compare, and which generally 
he does not compare, but accepts on trust. The 
Evening Journal wisely remarks: ‘‘The legal pro- 
fession and the county clerks doubtless have many 
interests in common, but the people who have to pay 
these fees in addition to the heavy charges for legal 
advice, will protest against being plundered in the 
interests of those who live upon the spoils of political 
patronage.” As we would have litigation unobstruc- 
ted, so we would have it cheap. 





There is another measure pending in our Legisla- 
ture which we hope will prevail, namely, the bill to 
abolish imprisonment of witnesses. The present 
law on this point is one of the harshest, most unjust, 
and most unnecessary that now disfigures our stat- 
ute book. The gross injustice of it has operated to 
render it a dead letter in perhaps a great majority 
of cases, but doubtless it is still used, or certainly 
it may still be used, oppressively and cruelly. Un- 
less a person is a party to a crime it is not criminal 
to know about it, and it is wrong to treat him asa 
criminal. If he is a party he may properly be 
treated as a party. Taking into account the great 
delay in the administration of criminal justice — 
some of it necessary and some of it unnecessary — 
the power to shut up a poor and innocent person as 
a mere witness, and to detain him in jail, in un- 
healthful and disgraceful and demoralizing confine- 
ment, for months, and not infrequently for years, 
is barbarous and outrageous. Very little consonant 
with our theory that the guilty should escape 
rather than that the innocent should suffer. Such 
a law ought to and probably does defeat its own 
purpose by preventing persons from volunteering 
testimony. Every inducement ought to be held 
out to the public to discover and expose crimes, and 
we should not incarcerate involuntary witnesses ‘‘to 
encourage the others,” 


We seem to have aroused a good deal of interest 
on the subject of judicial and legal wit and elo- 
quence. One correspondent writes us: ‘‘In your 
notices of judicial humor you ought not to over- 
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look the opinion of Judge Finch in Nassau Gas- 
light Co.v. City of Brooklyn,89 N.Y. 409. The learned 
judge, arguing that a gas company is a manufac- 
turing corporation, says: ‘it (gas) is finally stored 
ina holder of ingenious construction, transported 
through pipes having peculiar appliances, and 
measured out to the consumer through a meter 
which is the result of considerable inventive skill, 
but whose accuracy is not always cheerfully admitted.’ 
This last dictum, though entirely obiter, is one, the 
correctness of which will not be disputed by any 
one, and deserves a place in your columns.” And 
another friend sends us the following from the 
Boston Daily Adveriiser, which is certainly worthy 
to be perpetuated. ‘‘A Portland lawyer lately 
visited the Oxford county court. In addressing 
the jury he indulged in an eloquent allusion to the 
sea, and especially warned the jury that memory 
was an uncertain thing, throwing a glamour over 
objects, as the ocean must render indistinct what 
the sunlight alone can bring out in bold relief. 
The jury were charmed, but the opposite lawyer 
was ready for the emergency, saying: ‘‘ This 
charming picture of the sea may be altogether 
proper and fitting in the Portland home of my 
brother, lashed by the sounding waves of the 
Atlantic, and before a Cumberland county jury. 
But here in Oxford county, among the mighty hills 
and stretching forests, where the only waves that 
break about their homes are those of toil, and not 
unfrequently of sorrow, it is almost an insult to 
evoke from the chambers of the imagination such 
figures of rhetoric. Gentlemen of wealth and leis- 
ure, like my brother, can walk along the shell-lined 
beaches of the ocean, and admire the scenes of the 
marine beauty and grandeur, but to the sons of 
Oxford county no such opportunities are granted. 
The sharp scraping of the hoe, the swish of the 
keen scythe, are the tones to which is set the life 
music of these hardy sons of toil, these Oxford 
hears. No murmur of the ocean enchants them 
into forgetfulness of labor. No picture like that 
drawn by my brother can allure them for a moment 
from steadfast allegiance to their ancestral hills.’ 
This rejoinder carried the day, and the jury, after 
being out five minutes, returned a verdict for the 
Oxford lawyer’s client.” 


—_——__4—____— 


NOTES OF CASES. 


[* Fay v. Minneapolis & St. L. Ry. Co., Minnesota 
Supreme Court, February 20, 1883, 15 N. W. 
Rep. 241, it was held that the defendant railway 
company, receiving into its service a freight car 
with defective ‘‘dead-woods,” and the defend- 
ant’s inspector having neglected within a reasonable 
time to inspect and repair the car, and the defect 
being patent, was liable to the plaintiff, one of its 
brakemen, for an injury sustained by him by means 
of the defect. This was based on the fact that the 
defendant received and used the car ‘“‘in the same 
manner and kind of service as its own cars.” The 
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case seems distinguishable from that of a car received 
merely in transit. See Smith v. Flint and & P.M. Ry. 
Co., 46 Mich. 258; 8. C., 41 Am. Rep. 161; Ballou 
v. Chicago, ete., R. Co.,52 Mich. 259; S. C., 41 Am. 
Rep. 31, and note, 38; S. C., 26 Ars. L. Jour. 137. 


In Texter v. Balt. & Ohio R. Co., 59 Md. 63, it is 
held that a city, where a steam railway is rightfully 
laid in a street, has the right to maintain a gate 
across the street at a railway crossing at grade, for 
the protection of the public, and that an adjoining 
resident cannot restrain it although he may be 
hindered and inconvenienced thereby. The court 
said: ‘*The appellant is the owner of a lot on the 
south-east corner of the intersection of Henrietta 
street and Ohio avenue, in Baltimore city, where he 
conducts a lumber business, and the Baltimore & 
Ohio R. R. Company, whose tracks lie along Ohio 
avenue, having obtained permission under a resolu- 
tion of the mayor and city council to erect at said 
crossing safety railway gates, he applied for an in- 
junction to prevent their erection, on the ground that 
when open, they would project over the pavement 
in front of his office door about three feet, and when 
down, about five feet, and besides, close the passage 
way or entrance to his yards and storage rooms from 
Henrietta street along Ohio avenue; thus interfering 
with the free transaction of his business. He does 
not aver that the location of the gates is to be upon 
his own property; and the simple question there- 
fore presented is, whether the appellee can be en- 
joined from subjecting him to such inconvenience 
and injury as under the municipal license it will 
incidentally cause him, by obstructing in the manner 
indicated, the public highways on which his lot is 
situate. The answer to this question depends upon 
whether the city authorities have the power to es- 
tablish such reasonable appliances in the public 
thoroughfares, where railroads pass along, as will 
by a temporary arrest of travel protect the public 
from the danger of meeting passing trains. Of this 
authority we entertain no doubt. The streets are 
under the exclusive control of the city as avenues of 
travel; and whatever precaution may be reasonably 
taken to secure the safety of those who use them is 
but effectuating the object of such highways and dis- 
charging a corporate responsibility.” 


In Commonwealth v. Shaw, Massachusetts Supreme 
Court, Jannary, 1883, Mass. L. Rep. March 29, 1883, 
it was held that the defendant, having assaulted a 
child with intent to carnally know and abuse her, was 
properly convicted, although in his assault he threw 
her into such a position that it was impossible for 
him to accomplish his purpose of ravishing her. The 
fact that he failed in his attempt is no defense. This 
isa good case for Judge Advocate-General Swaim to 
study. See 25 Aus. L. Jour. 271. See, also, State 
v. Beal, 37 Ohio St. 108; S. C., 41 Am. Rep. 490; 
24 Ars. L. Jour. 3, holding that one who breaks 
and enters a building with intent to steal money 
from a safe is guilty of burglary, although there 1s 
no money in the safe. 





It is gratifying to know that it is not negligent in 

a passenger to go to look after his baggage. This 
yas decided by the California Supreme Court, in 
Bowman v. California Steam Transportation Co., 
February 20, 1888, 11 Pac. C. L. J., 57. It appeared 
from the complaint that plaintiff took passage on 
defendant’s steamer; he delivered to defendant his 
trunk, and a short time before the arrival of the 
steamer at its destination he went down on the main 
deck to look for it (no check therefor having been 
given him), and while so doing he fell down the 
main hatchway and received the injuries sued for; 
the hatchway was left open negligently, and no 
light was placed near it to warn passengers. Held, 
the complaint was not demurrable. The plaintiff 
was not guilty of contributory negligence in looking 


for his baggage. 


In Daniels v. Lebanon, 58 N. H. 284, it was held 
that whether travelling on a highway ina dark night 
without a light is negligent, is a question for the 
jury. Compare Davis v. Falconbridge, ante, 163. 

In Kaine v. Commonwealth, Supreme Court of 
Pennsylvania, December 30, 1882, 13 W. N. C. 1, it 
was held that where there are in a school district 
two school-houses, one for white and one for colored 
children, a colored child living nearer the former 
than the latter cannot be excluded from the former 
on account of his race alone. The court said: ‘It 
is asked, may not the school directors and teachers 
assign the boy to such room and school as may be 
adapted to his grade and attainments? Undoubtedly 
they may. Their authority and discretion in that 
respect are not questioned here. The objection is, 
that their action is not based on any consideration 
of his qualifications or attainments, but rests on his 
color alone. This is in direct conflict with the Act 
of Assembly cited. The law-making power of the 
Commonwealth has declared, that such action by 
‘any school director, superintendent, or teacher, 
shall be unlawful.’ The 23d section of the Act of 
8th May, 1854 (P. L. 622) declares, ‘The directors 
and controllers of the respective districts shall have 
power to establish schools of different grades, and 
determine into which school each pupil shall be ad- 
mitted.’ This power however must be exercised 
in subordination to the later Act of 8th of June, 
1881, and not in conflict with any of its provisions. 
The cases cited in Ohio, Indiana, California, Louisi- 
ana, and New York were not ruled on any statute 
similar to ours, and cannot therefore be authority in 
its construction. The question before us is not 
whether the action of the school directors is directly 
in conflict with the Constitution of the United 
States, but whether it is forbidden by the statute 
of Pennsylvania, which does not infringe on the 
Constitution of the United States nor on any law 
of Congress. The statute is in harmony with the 
spirit and object of the fourteenth amendment, 
section 1, of the Constitution of the United States. 
It is ciearly within legislative power to prescribe the 
duties of school directors, and direct that they shall 
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not make any distinction on account of race or color 
in expending the public money. Their duty being 
declared by statute, the courts are empowered to 
compel its performance. As no other adequate and 
specific remedy is provided by statute, nor furnished 
by action at common law, mandamus is the proper 
remedy. Com. ex rel. Thomas v. Commissioners of 
Allegheny County, 8 Casey, 218; Borough of Union- 
town v. Com. ex rel. Veech, 10 id. 298; Com. ex rel. 
Hamilton v. Select and Common Councils of Pitts- 
burgh, id. 496.” See People ex rel. v. Board of Educa- 
tion, 101 Ill. 308; 8. C.,40 Am. Rep. 196; and note, 
208; 25 Ata. L. Jour. 288. 


— + 


MUNICIPAL ORDINANCES. 





EVERAL recent decisions relating to the power 
of cities to enact ordinances may usefully be 
grouped here. In Meyers v. Chicago, Rock Island & 
Pacific Railroad Co., 57 Iowa, 555, it was held that 
a city ordinance, limiting the speed of railway 
trains to four miles an hour, is void as to a portion 
of a railway, which although within the city limits, 
runs for several miles through fenced agricultural 
lands not thickly inhabited. 

After remarking on the necessity of reasonable- 
ness in ordinances, and the undoubted doctrine that 
courts may declare unreasonable ordinances void, 
the court observe: ‘Whether a by-law or ordinance be 
reasonable is a question for the court. Commonwealth 
v. Worcester, 3 Pick. 462; State v. Overton, 4 Zab. 
(N. J.) 435. Under the ordinance in question in 
this case it would take three-quarters of an hour 
after entering the corporate limits of Council Bluffs to 
pass over three miles of railroad through agricultural 
lands, fenced on both sides and reach the inhabited 
portion of the city, and it would take over one hour 
and a quarter to reach the terminus of the railroad 
at the Union Pacific depot. One of the objects of 
railroads is tosecure quick transportation for freight 
and passengers. The ordinance in question not 
only places an unreasonable restriction upon the 
railways themselves, but it unreasonably impedes 
the whole travelling public. No necessity has been 
shown, and none certainly exists, for limiting rail- 
ways to a speed of four miles an hour for three 
miles before they enter the inhabited portion of a 
city, and whilst passing through agricultural lands 
fenced upon both sides. If all the cities situated 
along the line of the defendant’s road between 
Council Bluffs and Chicago should enact and en- 
force a like ordinance, it is apparent that the time 
between the two cities would be greatly increased. 
The ordinance operates as a restraint upon com- 
merce, and in our opinion ought not to be sustained. 
The court did not err in refusing to hold the de- 
fendant liable for a violation of it.” 

In McMahon v. Mayor, ete., of Savannah, 66 Ga. 
217, it was held that a city law requiring voters at 
municipal elections to be registered and pay a poll- 
tax is not in violation of the Constitution as impos- 
ing additional qualifications. This is opposed to 











Dells v. Kennedy, 49 Wis. 555; S. C., 35 Am. Rep. 
786, but we believe is supported by the majority of 
decisions. The court observed: ‘‘The new require- 
ment of a registration has been held not to be the 
addition of a qualification ‘to an elector.’ Cooley 
Const. Law, 601; 28 Iowa, 267; 12 Pick. 485; 4 
Iowa, 304. It is but a means of carrying out the 
registration law, and is strictly in unison with its 
purposes, which are to provide for the proper desig- 
nation and ascertainment of a voter in municipal 
elections. While it may not be, and is not, in the 
province of the legislature to prescribe a new quali- 
fication for an elector, it certainly is within the 
scope of their authority to regulate the mode and 
manner of conducting elections, for the purpose of 
securing a fair and legal result at the ballot-box. 

“Tf it is not competent for the legislature to 
provide regulations for the conduct and manage- 
ment of municipal elections — beyond requiring the 
electors to be clothed with the constitutional quali- 
fications — then there would be an end to all muni- 
cipal government, for every qualified voter of the 
county could vote at the municipal election. If 
registration is a new qualification, as is contended 
for, so would residence in the corporate limits be, 
and each be violative of the Constitution. To sur- 
render the municipal governments of the State to 
the consequences of such a construction of our Con- 
stitution would be effectually to destroy them. 

“We cannot see how the registration acts of the 
city may not be consistent with the power granted 
the legislature to pass a general law on the subject 
of registration, as contained in the Constitution. 
The mere grant of this power generally, we cannot 
see how it repeals the power once exercised in behalf 
of the city of Savannah. Municipal corporations 
form an exception to the rule which forbids the 
legislature to delegate any of its powers to subordi- 
nate subdivisions. Restraints on the legislative 
power of control must be found in the Constitution 
of the State or they must rest alone in the legislative 
discretion. If the legislative action in these cases 
operates injuriously to individuals, the remedy is 
not with the courts. They have no power to interfere, 
and the people must be looked to to right through 
the ballot-box, all their wrongs. Cooley, 192-3, 
167; 5 Ga. 194; 2 Rawle, 374; 8 Ga. 210-16; 16 id. 
102.” 

In Loeb v. City of Attica, 82 Ind, 175, it was held 
that under a power to ‘‘ regulate and license,” and 
‘*to preserve peace and good order and prevent viee 
and immorality,” a city may not prohibit the sale of 
intoxicants on Sunday, under penalty, when the 
legislature has prohibited such sale generally. This 
should be compared with Cronin v. People, 82 N. Y. 
318; 8. C., 37 Am. Rep. 564, which holds that a 
power conferred upon a city in its charter to ‘‘ regu- 
late the erection, use and continuance of slaughter- 
houses ” within the city, includes the power of total 
prohibition within specified limits or localities. In 
the principal case the court said: ‘Itis also insisted 
that the seventh subdivision of section 53, which 
provides, that the common council shall have power 
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‘To preserve peace and good order, prevent vice and 
immorality, and guell riots and disorderly assem- 
blages,’ confers the power to pass the ordinance in 
question. If the power to regulate places where 
intoxicating liquors are sold to be used upon the 
premises had not been expressly conferred, if the 
legislature had not undertaken to prohibit sales of 
intoxicating liquors at all places within the State on 
the Sabbath day, there would be much force in this 
position, but as the power to regulate certain places 
where intoxicating liquors are sold has been ex- 
pressly conferred, and the legislature has enacted 
general laws upon this subject, we cannot think that 
the power to adopt the ordinance in question has 
been conferred by implication. 

‘Tt is said in Dillon on Municipal Corporations, 
(2d ed.), section 298, that ‘Where there are general 
laws of the State respecting the sale of intoxicat- 
ing liquors, a public corporation, by virtue of a 
general power ‘to make all by-laws that may be 
necessary to preserve the peace, good order, and 
internal police’ therein, is not authorized to pass 
an ordinance requiring a corporate license, and pun- 
ishing persons who sell such liquors without being 
thus licensed.’ 

‘*Tf cities, under such power, where general laws 
are in force upon the subject, have no authority to 
require a license, or to punish for selling liquors 
without a license, it must follow that they have no 
power to prohibit the sale of such liquors, or to 


punish persons who sell them in violation of such 


ordinances.” The court distinguished Megowan v. 
Commonwealth, 2 Mel (Ky.) on statutory grounds, 

In O’ Maley v. Borough of Freeport, 96 Penn. St. 
24, it was held that a borough invested by the legis- 
lature with the powers necessary “for the well 
ordering and better government” thereof, may 
enact an ordinance requiring sales of coal to be by 
weights and measures, apd imposing a payment of 
five cents a load for the weighing thereof and the 
use of the borough scales. (This should be compared 
with Long v. Taxing District, 7 Lea, 1384; 8. C., 40 
Am. Rep. 55, where it was held that without special 
legislative authority, a city may not by ordinance 
require cotton merchants to keep, for the the inspec- 
tion of the police, a record of the names of pur- 
chasers and the quantities purchased.) The court 
said: ‘‘We cannot understand how any one can 
take exception to the reasonableness, lawfulness or 
constitutionality of a regulation requiring people to 
buy and sell by lawful weights and measures rather 
than by guess. A proposition such as this is too 
plain for discussion; it is determined at once by the 
application of the ordinary principles of fair dealing 
and common sense. 

‘¢ Again the allegation that the charge of five cents 
per load for weighing and the use of the public 
scales is in the nature of a tax, and therefore not 
within the charter powers of the borough, is un- 
sound, Such charge is not a tax any more than isa 
charge for the use of a stall in a market-house, or 
for a stand upon a public street. It has less the 
character of a tax than an ordinance compelling 





occupants or owners of houses bordering on certain 
streets to keep their sidewalks clear from snow. It 
is no more ofa tax than is a charge for the use-of a 
public sewer, and yet all the above-mentioned im- 
positions have been held not to be an exercise of the 
taxing power, but as in the nature of police regula- 
tions. 1 Dill. Mun. Corp. 424; Fisher v. Harrisburg, 
supra ; Wartmanv. Philadelphia City, 9 Casey, 202. 
But in the case in hand, in the absence of the fact 
that the plaintiff or his customers had scales of their 
own on which his coal could be weighed before 
delivery, the charge was but a reasonable compensa- 
tion for the services of the borough in doing that 
which he at all events was bound in good faith to do.” 

In City of Jackson v. Newman, 59 Miss. 385, it was 
held that the exaction of $40. year for a license for 
hack-driving is invalid under police power. The 
court said: ‘The ordinances under which the collec- 
tions were made from the appellee were clearly in- 
tended as means for raising revenue, and it is 
apparent that the fees required were not for the pur- 
pose of paying the cost of the labor and material in 
issuing the license.” 

In Varden vy. Mount, 78 Ky. 86, it was held that 
an ordinance authorizing the marshal of a town to 
seize and sell stray hogs without notice to the owner 
is unconstitutional. To the same effect, Lowry v. 
Rainwater, 70 Mo. 152; 8. C., 35 Am. Rep. 420, as 
to destruction of gambling tables; and Campaw v. 
Langley, 39 Mich. 451; 8. C., 33 Am. Rep. 414, as to 
selling estrays. 

In Milliken v. City Council, 54 Tex. 388; S. C4 38 
Am. Rep. 629, it was held that a penal ordinance 
absolutely forbidding any prostitute or lewd woman 
to reside in, stay at or in, or inhabit any room, place, 
or house ina city, and forbidding the renting of any 
such premises to such persons, is void. 

In King v. Davenport, 98 Ill. 305; 8. C., 88 Am, 
Rep. 89, an ordinance establishing fire limits, and 
for the subsequent erection of wooden roofs therein, 
and providing for summary removal of them, was 
held valid. To this effect is Mayor and Council of 
Monroe v. Hoffman, 29 La, Ann. 651; 8. C., 29 Am. 
Rep. 345. 

In City of St. Paul v. Smith, 27 Minn. 364; 8. C., 
38 Am. Rep. 296, it was held that a city ordinance 
putting hackmen at railway stations under the com- 
mand of the police there, and enacting that they 
shall take positions there assigned them by the 
police, is warranted by acharter authority to regulate 
hacks, and is reasonable, although the places in 
question are not the property of the city. 

In City of Chariton vy. Barber, 54 Iowa, 360; 5. 
C., 87 Am. Rep. 209, it was held that under powers 
to ‘‘suppress and restrain” disorderly houses and to 
enact ordinances to ‘‘ improve the morals and order ” 
of the community, a city may not enact an ordinance 
declaring the keeping of a disorderly house a misde- 
meanor, punishable by fine and imprisonment. 

In Town of Bloomfield v. Trimble, 54 Towa, 399; 8. 
C., 37 Am. Rep. 212, it was held that under a power 
to “prevent riots, noise, disturbance,” etc., and 
‘“ preserve peace and order,” a town may enact an 
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ordinance for the arrest and punishment of persons 
found intoxicated. 

In People ex rel. Larrabee v. Mulholland, 82 N. Y. 
324; 8. C., 37 Am. Rep. 568, a city passed an ordi- 
nance authorizing the mayor to grant licenses ‘‘ to 
such persons as in his judgment shall appear proper 
and best calculated to secure to the inhabitants of 
the city pure and wholesome milk,” and prohibiting 
the sale of milk by any others in the city, and 
making an authorized sale a misdemeanor. Held, 
valid. 

In Muhlenbrinck v. Commissioners, 13 Vroom, 364; 
8. C., 36 Am. Rep. 518, it was held that authority 
in a municipal corporation to regulate and license 
the business of peddling does not warrant a tax upon 
such business, especially when it discriminates 
against non-residents. 

In Ward v. Mayor and Aldermen of Greenville, 8 
Baxt. 228; 8. C., 35 Am. Rep. 700, it was held that 
a town ordinance prohibiting licensed retailers of 
spirituous liquors from selling such liquors between 
6 o'clock, rp. M., and 6 o’clock A. M., is unreasonable 
and invalid. See note, 35 Am. Rep. 702; also, 24 
Alb. L. Jour. 84. 


——~——__———_ 


EFFECT ON SALVAGE OF MISCONDUCT OF 
SALVORS. 

ENGLISH ADMIRALTY COURT OF THE CINQUE PORTS. 
APRIL 20, 1882. 


THE MARIE, 47 L. T. Rep. (N. 8.) 757. 
Misconduct on the part of salyors, other than criminal mis- 
conduct, works a diminution, but not a total forfeiture of 
reward, 


HIS was an action in rem instituted on behalf of 
the owners, master, and crew of the lugger Lady 
Compton of Deal, and the owners, master, and crew of 
the steam-tug Lord Palmerson of Dover, against the 
French brig Marie, her cargo and freight, to recover 
salvage reward for services rendered on the 26th of 
March, 1882. 

On the 26th of March, 1882, the Marie was in the 
Downs, having lost her anchors and chains, and the 
wind was blowing a very heavy gale. As the Marie 
was in the neighborhood of other vessels, those on 
board exhibited a signal of distress, in answer to which 
the Lady Compton went to the brig, and ten men 
from the Lady Compton boarded her. The brig was 
then brought before the wind, and after rounding the 
South Foreland, the tug Lord Palmerston was engaged 
by the salvors to tow, and the brig was towed into 
Dover Harbor. The defense was that all the assistance 
requisite was the services of some one to pilot the 
Marie to Dover Roads; that it was against the wish of 
her master that the ten men of the Lady Compton 
assisted in the navigation of the Marie, but that they 
by superior force took possession of the Marie, and 
whilst on board her, prevented her crew from navigat- 
ing the ship, which they were well able to do, and 
treated them with rudeness and violence. 

Though the action was entered in the sum of 800I., 
an appearance having been entered on behalf of the 
owners of the Marie, on application by the defendants, 
the Marie was released on bail in the sum of 4001,, and 
for the purpose of saving expense, and with the con- 
sent of the parties, the judge directed the action to be 
heard without pleadings. The Marie, her cargo, and 
freight, were valued at 5501. 





Glyn on behalf of the plaintiffs. The services were 
meritorious salvage services, requiring much labor and 
risk. The weather was very bad and the Marie 
in great danger. The Dosseilei, 10 Jur. 865; Hartford 
v. Jones, 1 Ld. Raym. 393, and Nicholson v. Chapman, 
2H. Bi. 254, are all cases in favor of the salvors. 

Dr. W. G. Phillimore on behalf of the defendants. 
The Marie was never in danger, and all that she re- 
quired was pilotage assistance. The conduct of the 
salvors was violent and overbearing, and in opposition 
to the wishes of the master. Such misconduct de- 
prives them of all salvage remuneration on the rulings 
in The Lady Worsley, 2 Spks. 253; The Martha, Sw. 
489, The Dantzic Packet, 3 Hagg. 383; The Black Boy, 
8 id. 386 n., and The Champion, Br. & L. 69. 

Conen, J Thisisan action of salvage brought by 
the plaintiffs, the owners, master, and crew of the 
lugger Lady Compton, and the owners, master, and 
crew of the tug Palmerston, against the owners of the 
French brig Marie, of 103 tons register laden with a 
cargo of stone, and with her cargo and freight of the 
value of 5501. There are many facts in the case which 
are not at allin dispute. On the 26th of March last 
there was blowing an extremely heavy gale, and the 
Marie was in the neighborhood of other vessels in the 
Downs. One anchor was slipped to avoid a collision, 
and then a second anchor was let go when she began 
to drive, and then that was also slipped. Under these 
circumstances, I think that the vessel was in distress and 
was in danger. A signal was hoisted on board the 
Marie ; those on board the Lady Compton perceived the 
signal and went up to the brig, and tev men boarded the 
brig. The brig was got before the wind, and when 
they got round the South Foreland, a tug, which 
proved to be the Lord Palmerston, was hailed by the 
master of the lugger. An arrangement was made that 
the tug was to tow the brig and hold her in the roads; 
and it was agreed that the Lord Palmerston was to 
receive a proportion of the salvage remuneration. The 
tug took hold of the brig at about 10:50 and towed her 
until about 11:45, and then held her till the tide suited 
and ultimately took her into Dover Harbor. As to 
the facts which I have just mentioned, the evidence 
leaves no doubt. [am of opinion that these services 
rendered by the master of the lugger aud the tug were 
salvage services, because the brig was in distress and 
in danger. But Lam also of opinion that the services 
did not require much skill and labor and involved no 
risk at all; the services lasted but a very short time. 
I think that the services of ten men as salvors were by 
no means required; and I am of opinion that the 
master of the Marie, when he signalled, did not mean 
to signify more than that he wanted no other service 
than the services of a man who could pilot his vessel. 
If he had had a pilot on board,all that he desired could 
have been done. There was no skill involved, and 
there was no necessity for those ten men to board this 
small brig, and I therefore do not think it right to 
award any larger amount of salvage remuneration, 
than it would have been the duty of the court to 
award, if only three men had boarded the brig. I 
come now to the services of the tug. The weather was 
not bad for the tug. She towed the vessel a short dis- 
tance and held her for about two hours. The brig 
was not in danger. But then it is said that all salvage 
remuneration in this case has been forfeited by mis- 
conduct, and that the conduct of the salvors was 
throughout violent, overbearing, and threatening. I 
believe that the evidence of the master of the brig is 
substantially true; that what he wanted was the 
service of some person who could pilot the vessel to 
Dover Roads, and he did not require the services of 
ten men to assist in the navigation of his vessel. Iam 
however willing to assume that until Mr. Hodges, the 
agent came on board, there was a misunderstanding 
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between the salvors and the master of the brig. It is 
not quite certain what the master of the brig Marie 
intended to do, but I am willing to assume that he 
intended to go to Dover Roads, and remain there until 
he could get an anchor and chain, and that what was 
done up to the time when Mr. Hodges came on board, 
was not done contrary to the intentions of the master 
of the brig; but Iam also of opinion, that after Mr. 
Hodges came on board, the master and crew of the 
lugger did act in a violent and overbearing manner 
toward the master of the brig, and insisted on having 
their own way. It appears to me, that a court of jus- 
tice ought to express some kind of censure on ten men 
who boarded a small French brig, and who undoubtedly 
intended to have their own way, whatever the captain 
of that small vessel might do. On the other hand, I 
am also of opinion, that that misconduct is not such 
criminal misconduct as should lead to an entire for- 
feiture of salvage reward. Inthe case of The Atlas, 
1 Mar. Law Cas. O. 8S. 168, 235; 6 L. T. Rep. (N. 8.) 
737; Lush. 518, it was held in substance that willful or 
criminal misconduct of salvors may work a forfeiture 
of salvage, but that mere misconduct other than 
criminal, even though it occasions loss, will only work 
a diminution of reward. I cannot say that there was 
in this case willful or criminal misconduct within the 
meaning of the judgment of The Atlas, uwbi sup. I 
entertain considerable doubt whether the master of 
the brig has sustained any pecuniary loss at all by 
what was done by the salvors, and see no reason to 
believe that the salvors did that which occasioned any 
extra expenditure. Onthe whole, taking into con- 
sideration the opinion of Dr. Lushington in the case 
of The Atlas, itis impossible to hold that what was 
done by the salvors worked a forfeiture of the whole 
of their remuneration; but I think that the plaintiff's 
improper conduct during part of the time when they 
were rendering salvage services should lead the court 
to diminish the amount to which otherwise they would 
have been entitled, and I therefore award to the plain- 
tiffs 701. and costs. I observe with regret no tender 
has been made in this case, but Ido hope that in future 
tenders will be made in cases where the services are 
similar to those in the present case. I also think it 
would be very desirable that in cases where tenders 
have been made plaintiffs should consider the advisa- 
bility of naming a sum, which, having regard to the 
amount of the tender, they would be prepared to re- 
ceive in discharge of theirclaim. In this way many 
of these cases might be settled out of court, and 
thereby great expense saved to all parties, especially 
as the court would give costs with reference to the 
amounts so put forward by the respective parties as a 
proper salvage remuneration. 


_ + 


EQUITABLE RELEASE OF DEBT. 
NEW JERSEY COURT OF ERRORS AND APPEALS. 
NOVEMBER TERM, 1882. 


IRWIN V. JOHNSON.* 

Voluntary declarations by a creditor of an intention to re- 
lease a debtor, unless accompanied by some act which 
amounts to a release at law, will not operate asan equit- 
able release. 

N appeal from a decree advised by Vice-Chancel- 

lor Bird. 

Richard Corlis died January 2, 1879, leaving a will,of 
which Levi G. Irwin and Aaron E. Johnson were the 
executors. 

At the time of the death of Mr. Corlies, there were 
in the possession of one Annie Jones (a grandchild 


*To appear in 9 Stewart’s (36 N. J. Eq.) Reports. 








who lived with him), two mortgages made to the de. 
ceased by the complainant, Elizabeth E. Johnson, whe 
is his daughter. 

These mortgages were placed in the hands of the 
executors as a part of the assets of the estate, in the 
shape of subsisting debts against Mrs. Johnson. 

Subsequently Mrs. Johnson and her husband gave a 
promissory note to the executors, secured by a chattel 
mortgage, in payment of one of the said mortgages 
which mortgage was then cancelled of record. 

She files her bill in this suit, the prayer of which bill 
is that the subsisting mortgage may also be cancelled; 
that the cancellation of the other mortgage, for which 
the note was given, may be confirmed, but that the 
note and chattel mortgage given for it may be cancelled, 
and the executors enjoined from suing upon any of 
these instruments. 

The facts which the complainant alleges to exist, 
and upon which she grounds her claim for relief, are 
substantially the following: That the testator in- 
formed the complainant that upon his decease the 
said mortgages should be hers; that he offered to de- 
liver the mortgages to her, but that she being unable 
to pay the increased tax which would follow, refused 
to accept them; that the mortgages were delivered to 
Annie Jones for the purpose of delivering them, after 
his decease, to complainant. 


John J. Ely, for appellant. 
Chillion Robbins, for respondent. 


Reep, J. The complainant’s counsel placed his 
claim for relief upon two grounds. 

First. A gift of these mortgages to Mrs. Johnson. 

Second. An equitable release of them to her by the 
deceased during his life-time. 

The contention upon the first ground is that the 
delivery to Annie Jones of these mortgages was a 
delivery to Mrs. Johnson with an intent to pass the 
property in the mortgages to the complainant. There 
is nothing in the case to support this contention. How 
these papers came into the hands of Annie Jones is 
only explained by her own testimony, and it is en- 
tirely inconsistent with the view that it was a trans- 
ference of the dominion over the property from the 
testator to Mrs Johnson. 

She says that they were given her, with instructions 
by the testator to give them, upon his decease, to the 
persons who were to settle his business. 

Outside of her testimony I find nothing which would 
(under the rules which guard the passage of property 
by gift) bring the present case into a semblance of a 
gift. 

Nor did the vice-chancellor place the case upon that 
ground. 

He put his conclusion entirely upon the doctrine of 
an equitable release. The rule adopted and which he 
was bound to recognize as the law, is laid down in the 
case of Leddel’s Exrs. v. Starr, 5 C, E. Gr. 274. Chan- 
cellor Zabriskie, in this case, announced the rule in 
these words: ‘There is a series of decisions in courts 
of equity in England and in this country which have 
established the principle that when a creditor has, by 
written or parol declarations with regard to a debt, or 
by conduct tantamount thereto, declared or agreed 
that a debt shall be relinquished or given up, or that 
it has been so relinquished or given up, a court of 
equity will consider this an equitable release, and will 
not permit his representatives to enforce it.” 

The rule so laid down was broad enough to covera 
case where a person had announced his intention to 
discharge a debt. 

If we assume that the facte in this case show that 
Mr. Corlies, in his life-time, announced to Mrs. John- 
son that upon his death these mortgages should be 
hers, and to others, that he intended to make her 
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equal with his grandchildren by giving her the mort- 
gages, I yet think the rule which controlled the court 
below is one, which before adoption by this court, 
should be the subject of careful scrutiny. 

At law it is apparent that a parol declaration of the 
kind set out in this case would have no efficiency at 
all. A debt cannot be extinguished by a mere state- 
ment by the creditor that he does not intend to en- 
force it, or that he forgives it, or even by a receipt for 
the whole when in fact, a part only has been paid. 

The recognition of a doctrine which permits a mort- 
gage to be extinguished by a verbal declaration of the 
debtee that he did not intend to insist upon its pay- 
ment, would seem to break down not only the rule 
already mentioned, but that which forbids the revoca- 
tion of an instrument by an act less solemn than the 
act creating it. Here there is neithera payment nor 
an agreement fora good consideration to discharge, 
nora technical release under seal. There is in the 
doctrine an encroachment upon the field designed to 
be covered by the statute of wills, because it permits a 
person by parolto give adirection to his property 
after his decease variant from the course it would 
take by the direction of the instrument executed in 
conformity with the requirements of the statute. The 
doctrine has been accepted in afew cases,but seems to 
have arisen from a desire to alleviate the supposed 
hardship of special cases, and from a mistaken view of 
what was ruled ina case decided in the high court of 
parliament as early as the year 1724. Llallude tothe 
case of Wekett v. Raby, reported in3 Bro P. C. 16. 
This was the case: The testator made a will by which 
he made his daughter Mary his executor and residuary 
legatee. A man named Raby had been his counsel. 
The testator held Raby’s bond for £255. In his last 
sickness the testator said to Mary, his residuary lega- 
tee: 

**T have Raby’s bond, which I keep. [don’t deliver 
it up, for I may live to want it more than he, but 
when I die he shall haveit. He shall not be asked 
for it.” 

After the death of the testator Raby demanded the 
bond of Mary. She refused to deliver it, but said you 
may be easy, for it is safe in my hands. 

He hinted that accidents or matrimony might put it 
out of her power to deliverit. She said, if 1 marry I 
will deliver it the night before. 

Afterward Raby having acted, as Mary thought, in 
an unfriendly manner toward her, she put the bond in 
suit. A bill was exhibited in the court of chancery 
and the suit was restrained. There is no opinion in the 
case. 

Before the high court of Parliament, the counsel of 
the complainant put their case upon the doctrine that 
a trust was imposed on Mary, the executrix and resi- 
duary legatee, by the direction of the testator to her, 
and her acknowledgment thereof, and her express 
promise to deliver up the bond. There was no insist- 
ence that the parol declarations in themselves 
amounted to a discharge of the security. What the 
views of the court were is only inferential. Judge 
Story speaks of this as a case which would be clearly 
insupportable as a donatio mortis causa, and as carry- 
ing the doctrine of an implied trust, or equitable ex- 
tinguishment of a debt to the very verge of the law, 
Story’s Eq. Jur., § 706. 

Mr. Pomeroy classifies the case as one supporting 
the doctrine that where declarations are made under 
such circumstances, that the testator imposed a con- 
structive trust upon the property given by his will, so 
that the beneficiary would not be equitably entitled to 
the gift, without at the same time carrying out the 
trust and discharging the debt. 

The statement of Mr. Pomeroy is intended to in. 
clude the cases in which the beneficiary by some act 
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or word assents to the declared intention of the tes- 
tator, so that thereafter it would be afraud upon his 
part to refuse to carry out the testator’s design, as by 
his assent he has induced the testator to rely upon it 
rather than change bis will or incorporate his inten- 
tion in a future will. 

Of this class is the case of Williams v. Vreeland, de- 
cided in this court and reported in 5 Stew. Eq. 754. 
That was the view taken by Lord Hardwicke in the 
case of Byrn v. Godfrey, 4 Ves. 6. After mentioning 
the circumstances upon which Wekett v. Raby was 
decided, he says: ‘From all this, the court hada 
fair ground to conclude the case stood exactly accord- 
ing to the representation of the plaintiff, and being so, 
the testator talking tea residuary legatee, and that 
being admitted, so that the court has sufficient evi- 
dence, the residuary legatee will not be permitted to 
benefit herself of that which was not given to her. It 
is very near an undertaking by her to do something if 
the will is not changed. Therefore the silence is 
assent on the part of the residuary legatee, and an en- 
gagement, which in point of conscience, ought not to 
be broken by her.” 

It is true that Lord Cottenham, in Flower v. Marien, 
2 Myl. & Cr. 459, took a different view of what was 
decided in the case of Wekett vy. Raby. He seems not 
to have considered the case critically, nor to have had 
in mind the case of Byrn v. Godfrey. He mentioned 
the case of Wekett v. Raby, after he had already de 
cided the case which he then had under consideration 
upon another ground, namely, that no debt had ever 
equitably existed. 

In the subsequent case of Cross v. Sprigg, 6 Hare, 
552, Vice-Chancellor Wigram says the circumstances 
of that case (Wekett v. Ruby), bring it within the prin- 
ciple examined by the vice-chancellor in Podmore vy. 
Gunning, 7 Sim. G44. 

The case of Podmore v. Gunning, was this: 

A testator gave his real and personal property to his 
wife absolutely— 

‘* Having perfect confidence she will act up to those 
views which I have communicated to her, in the ulti- 
mate disposal of my property after her decease.”’ 

Two natural children of the testator, after the death 
of the wife, filed a bill against the wife's heir and ad- 
ministrator, alleging that the testator, at the time of 
making his will, desired his wife to give the whole of 
his property, after her death, to the plaintiffs, and that 
she promised and undertook to do so. 

The court held that upon proof of these facts a trust 
arose in favor of the plaintiff. This is the doctrine 
of Williams v. Vreeland, in this court, already men- 
tioned. 

In the case of Sprigg v. Cross, the vice-chancellor 
criticises with great care and acuteness all the preceding 
cases in the equity courts, and denies that voluntary 
declarations indicating an intention on the part ofa 
creditor to forgive or release a debt, if there be no 
evidence of a release at law, constitute a release in 
equity. 

This case was reversed, but upon a point which did 
not shake the force of this conclusion. The same 
learned vice-chancellor, four years later, had occasion 
in the case of Peace vy. Hains, 11 Hare, 151, to re- 
consider the same question, and there refers with 
approval to his remarks in the case of Cross v. 
Sprigg. 

In the case of Yeomans vy. Williams, L. R. (1 Eq.) 184, 
the authority of the case of Cross v. Sprigg was recog- 
nized by Sir J. Romilly, M. R., and the case under 
consideration was decided upon the ground that a 
father-in-law had induced his son-in-law to live ina 
house by saying that he should pay no rent in the 
form of interest upon a mortgage held by the father- 
in-law upon the property, and that he could not col- 
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lect interest because he had induced the son-in-law 
to take a certain course of conduct by his state- 
ment. 

In Taylor v. Manners, L. R. (1 Ch. App. 48), the au- 
thority of the cases of Cross v. Sprigg and Peace v. 
Hains is assumed by the counsel, and Lord Justice 
Turner says at law certainly there was no perfect gift, 
and a court of equity as certainly will not enforce a 
mere intention to give. 

I find no more recent allusion to this doctrine in the 
English reports; but I think it is apparent that while 
the early decisions may be involved in some confusion, 
it cannot be said that the doctrine of Leddel’s Ears. v. 
Starr was the doctrine of the English court of chan- 
cery at the time when the law of that court became 
the law of this State. The case of Wekett v. Ruby may 
not be satisfactory in any aspect in which it can be 
viewed; but that it did not establish the unqualified 
doctrine that a parol declaration of an intention to 
release operated as an equitable release, is, | think, 
clear. The doctrine of the courts of equity in England 
is now opposed to sucha rule, and the utterances of 
those courts are in opposition to the claim that it was 
ever an established rule in those courts. 

The case of Leddel’s Evrs. vy. Starr was in my opin- 
ion a departure from the theretofore prescribed limits 
of equitable interference with existing obligations. It 
was a departure in the direction of insecurity and 
uncertainty which this court should not follow. The 
decree below, founded upon this rule, should be re- 
versed. 

Decree unanimously reversed. 


eS 


VALIDITY OF GIFT TO CHARITABLE INSTI- 
TUTION NOTIN EXISTENCE. 
SUPREME COURT OF THE UNITED STATES, 
MARCH 5, 1883. 


RUSSELL v. ALLEN. 


William Russell, of St. Louis, ‘‘for the purpose of founding 
an institution forthe education of youth in St, Louis 
county, Missouri,’’ granted lands and personal property 
in Arkansas to John 8. Horner and his successors, in 
trust ‘‘ for the use and benefit of the Russell Institute of 
St. Louis, Missouri,” with directions to the grantee to sell 
them, and to account for and pay over the proceeds “‘ to 
Thomas Allen, president of the board of trustees of the 
said Russell Institute at St. Louis, Missouri,’ whose re- 
ceipt should be a full discharge to the grantee. Held, 
that this was acharitable gift, valid against the donor’s 
heirs and next of kin, although the institution was neither 
established nor incorporated in the life-time of the donor 
or of Allen. 


ro L from the Cireuit Court of the United 
States for the Eastern District of Missouri. The 
opinion states the Case. 

Gray, J. This isa billin equity, filed on the 16th 
of April, 1878, by two of the heirs at law and next of 
kin of William Russell of St. Louis, against Thomas 
Allen, to establish a trust in favor of Russell's heirs at 
law and next of kin, and for an account. 

The bill alleges that on the 19th of July, 1855, Wil- 
liam Russell and John 8S. Horner executed four in- 
dentures of trust, by each of which Russell, in con- 
sideration of one dollar paid, “‘and for divers other 
good and valuable considerations, but chiefly for the 
purpose of founding an institution for the education 
of youth in St. Lonis county, Missouri,’’ granted and 
conveyed to Horner, his executors and administrators 
or successors, in trust forever, certain lands and per- 
sonal property in the State of Arkansas, to have and 
to hold the same unto him, his executors, adminis- 
trators, and successors, in trust ‘‘to and for the fol- 





lowing uses and purposes, to wit, the said property is 
conveyed for the use and benefit of the Russell Insti- 
tute of St. Louis, Missouri;’’ and empowered and 
directed him and them to sell the same as soon as con- 
veniently might be, and to account for and pay over 
the proceeds yearly or oftener, deducting the reason- 
able expenses of executing the trust, “to Thomas 
Allen, president of the board of trustees of the said 
Russell Institute at St. Louis, Missouri, and his re- 
ceipt therefor shall be a full discharge of the said party 
of the second part for the amount so paid and the ap- 
plication thereof; ” and Horner’s trust to be brought 
to a close, and the net proceeds paid over as soon as 
conveniently might be, and if not concluded within 
ten years, the property remaining undisposed of to be 
sold by public auction and the proceeds paid over as 
before required. Ineach of the four indentures re- 
ference was made to the three others, and it was “* de- 
clared that all of said-conveyances, including this, are 
made to one and the same person for one and the same 
use and purpose, and that the same are and are to be 
deemed and taken and accounted for as one trust, ac- 
cording to the conditions of the deeds respectively, it 
having been intended by said deeds and this present 
one to convey all of the remaining property of the 
said William Russell in the said State of Arkansas to 
the said party of the second part, to and for the use 
and benefit of the said Russell Institute of St. Louis, 
Missouri.’’ After this clause, in one of the inden- 
tures, were added the words ‘‘represented by their 
president as aforesaid.’’ Each indenture contained a 
covenant by Horner “ faithfully to perform the trust 
hereby created.” 

The bill further alleges that Horner, in the execu- 
tion of his trust, has converted alarge portion of the 
property into money, has paid over to Allen the sum 
of about 250,000, aud has conveyed and transferred to 
Allen the property remaining unsold, and that Allen 
holds and controls the whole fund, and has never ap- 
plied to any court for aid in the disposition and appli- 
cation thereof, and has in no way used or recognized 
the fund as held by him in trust for the uses declared 
by Russell. 

The bill further alleges that there was not at the 
time of the execution of the indentures aforesaid, nor 
before or since, any such educational institution as 
was referred to therein; that at the time of such ex- 
ecution Russell was from paralysis infirm in body and 
weak in mind, and that while he then manifestly pro- 
posed to found such an institution, yet in his increas 
ing incapacity of body and mind during the short 
period that intervened between that time and his 
death he failed to accomplish his philanthropic pur- 
pose; that he died in 1856, without ever having founded 
such an institution, or delegated to Horner or to 
Allen, or to any other person or corporation, authority 
to organize a Russell Institute,and that no such author- 
ity has hitherto been exercised or claimed by any per- 
son or corporation, and there is and has been no donee 
capable of receiving, holding and administering the 
trust fund created by the indentures; that the bene- 
ficiaries of the trust, so far as can be determined by 
the terms of the indentures, are uncertain and inde. 
finite, and the trust is invalid, and there being no 
debts outstanding against Russell’s estate, the trust 
fund belongs to his next of kin. 

To this bill Allen filed a general demurrer, which 
was sustained and the bill dismissed. 5 Dillon, 235. 
The plaintiffs appealed to this court. Pending the ap- 
peal Allen has died, and his executors have been 
made parties in his stead. 

The deeds of gift state that they are made ‘chiefly 
for the purpose of founding an institution for the 
education of youth in St. Louis county, Missouri; ”’ 
they convey the property to Horner and his successors 
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in trust ‘‘ for the use and benefit of the Russeli Insti- 
tute of St. Louis, Missouri;’'’ they direct him to sell 
the property and account for and pay over the pro- 
ceeds ‘to Thomas Allen, president of the board of 
trustees of the said Russell Institute of St. Louis, 
Missouri,’’ whose receipt shal! bea full discharge of 
Horner; and they end by declaring that all these con- 
veyances shall be deemed taken and accounted for as 
one trust, and that it is the intention of the donor to 
convey the property included in all of them “to and 
for the benefit of the said Russell Institute of St. Louis, 
Missouri,’’ to which one of the deeds adds, *‘ repre- 
sented by their president as aforesaid.” 

The donor thus clearly manifests his purpose to 
found an institution for the education of youth in St. 
Louis, to be called by his name; and he executes this 
purpose by conveying the property to Horner in trust, 
to hold and convert into money and pay that money 
to the officers of the institute when incorporated and 
a board, of trustees appointed. The direction to pay 
the money to Allen, as president of the board of trus 
tees, and the mention, at the close of one of the deeds, 
ofthe institute as represented by its president as 
aforesaid, clearly show that the fund is not to be paid 
to Allen individually; and while they imply the do- 
nor’s wish that Allen should be the first president of 
the board of trustees of the institute, they do not 
make his appointment to and acceptance of that office 
a condition of the validity of the gift or of the carry- 
ing out of the donor’s charitable purpose. The terms 
of the deeds clearly show thatthe donor did not con- 
template or intend doing any furtheract to perfect his 
gift. Itis not pretended that the allegations in the 
bill as to his weakness of body and mind amount to 
an allegation of insanity, and they are irrelevant and 
immaterial. 

The principal grounds upon which the plaintiffs seek 
to maintain their bill are that the deeds create a per- 
petuity ; that the uses declared are not charitable; and 
that if the uses are charitable, there are no ascertained 
beneficiaries and no donee capable of assuming and 
administering the trust, and the uses are too indefi- 
nite to be specifically executed by a court of chancery. 
But these positions, as applied to the facts of the case, 
are inconsistent with the fundamental principles of 
the law of charitable uses, as established by the decis- 
ions of this and other courts exercising the ordinary 
jurisdiction in equity 

By the law of England from before the statute of 43 
Bliz., ch. 4, and by the law of this country at the 
present day, except in those States in which it has 
been restricted by statute or judicial decision, as in 
Virginia, Maryland, and more recently in New York, 
trusts for public charitable purposes are upheld under 
circumstances under which private trusts would fail. 
Being for objects of permanent interest and benefit to 
the public, they may be perpetual in their duration, 
and are not within the rule against perpetuities; and 
the instruments creating them should be so construed 
as to give them effect if possible, and to carry out the 
general intention of the donor, when clearly mani- 
fested, even if the particular form or manner pointed 
out by him cannot be followed. They may, and 
indeed must, be for the benefit of an indefinite num- 
ber of persons; forif all the beneficiaries are person- 
ally designated, the trust lacks the essential element 
of indefiniteness, which is one characteristic of a legal 
charity. If the founder describes the general nature 
of the charitable trust, he may leave the details of its 
administration to be settled by trustees under the su- 
perintendence of a court of chancery ; and an omission 
to name trustees, orthe death or declination of the 
trustees named, will not defeat the trust, but the 
court will appoint new trustees in their stead. 

The previous adjudications of this court upon the 











subject of charitable uses go far toward determining 
the question presented in this case. As the extent 
and effect of these adjudications have hardly been ap- 
preciated, it will be convenient to state the substance 
of them. 

The case of Baptist Association v. Hart, 4 Wheat. 1, 
in which a bequest by a citizen of Virginia “to the 
Baptist Association that for ordinary meets at Phila 
delphia annually,” as “a perpetual fund forthe edu- 
cation of youths of the Baptist denomination who 
shall appear promising for the ministry,’’ was declared 
void, was decided upon an imperfect survey of the 
early English authorities, and upon the theory that 
the English law of charitable uses, which it was ad- 
mitted, would sustain the bequest, had its origin in 
the statute of Elizabeth, which had been repealed in 
Virginia. That theory has since, upon a more 
thorough examination of the precedents, been clearly 
shown to be erroneous. Vidal v. Girard, 2 How. 127; 
Perrin v. Carey, 24 id. 465; Ould v. Washington Hospi- 
tal, 95 U. S. 303. And the only cases in which this 
court has followed the decision in Baptist Association 
v. Hart have, likeit, arisen in the State of Virginia, by 
the decisions of whose highest court charities, except 
in certain cases specified by statute, are not upheld to 
any greater extent than other trusts. Wheeler v. 
Smith, 9 How. 55; Kain v. Gibbony, 101 U. 8. 362. 

In Beatty v. Kurtz, 2 Pet. 566, the owners of a tract 
of land (afterward part of Georgetown) laid it out asa 
town, and made and recorded a plan of it, marking 
one lot as *‘ for the Lutheran Church; ’”’ and the Luth- 
erans of the town, a voluntary society not incorpo- 
rated, erected and used a building upon this lot asa 
church for public worship, and fenced in and used the 
land as achurck yard, for the burial of others as well 
as of Lutherans, for fifty years. Upon these facts, it 
was held that the Bill of Rights of Maryland, affirm- 
ing the validity of any sale, gift, lease, or devise of 
land, not exceeding two acres, fora church and bury- 
ing ground, recognized to this extent at least, the doc- 
trine of charitable uses, under which no _ specific 
grantee or trustee was necessary; that this land had 
been dedicated to a charitable and pious use, bene- 
ficial to the inhabitants generally, which might at all 
times have been enforced through the intervention of 
the government as purens patric, by its attorney- 
general or other law officer: and that a committee of 
the society might maintain a billin equity to restrain 
by injunction the heirs of the original owners from 
disturbing that use. 

In Inglis v. Sailors’ Snug Harbor, 3 Pet. 99, a citizen 
of New York devised land to the chancellor of the 
State, the mayor of the city, and others, designating 
them all by their official titles only, and to their re- 
spective successors, in trust out of the rents and 
profits to build a hospital for aged, decrepit and worn 
out sailors, as soon as the trustees should judge that 
the proceeds would support fifty such sailors, and to 
maintain the hospital and support sailors therein for- 
ever; and further declared it to be his will aud inten- 
tion, that if this could not be legally done without 
an act of incorporation, the trustee should apply 
to the Legislature for such an act, and _ that 
the property should at all events be forever ap- 
propriated to the above uses and purposes. AnD 
act incorporating the trustees was passed and the 
hospita! was established. A majority of the court held 
that the trustees took personally and not in their 
official capacities, and that upon their incorporation 
the legal title vested by way of executory devise in 
the corporation as against the heirs at law; and the 
dissenting judges differed only as to the legal title, and 
not as to the validity of the charitable trust. 

In McDonogh v. Murdoch, 15 How. 367, a citizen of 
Louisiana, declaring his chief object to be the educa- 
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tion of the poor of the cities of New Orleans and Bal- 
timore, made a devise and bequest to the two cities, 
one-half to each, the income to be applied by boards 
of managers, who should be appointed by either city, 
but whose powers and duties he defined, and who 
should obtain acts of incorporation, if necessary, for 
the education of the poor and other charitable pur- 
poses, in various ways specified. And in case the two 
cities should combine together and knowingly and 
willfully violate the conditions, then he gave the whole 
property to the States of Louisiana and Maryland, in 
equal halves, “for the purpose of educating the poor 
of said States under such a general system of educa- 
tion as their respective legislatures shall establish by 
law.’’ The court held that the devise to the cities was 
valid, and that the testator’s directions as to the man- 
agement of the income ‘‘ must be regarded as subsidi- 
ary to the general objects of his will, and whether 
legal and practicable, or otherwise, can exert no in- 
fluence over the question of its validity ; and expressed 
the opinion that the failure of the devise to the cities 
would not have benefited the heirs at law, for in that 
event the limitation over to the States of Louisiana 
and Maryland would have been operative. 15 How. 
404, 415. 

In Fontain v. Ravenal, 17 How. 369, a testator, re- 
siding at thetime of his death in Pennsylvania, ap- 
pointed his wife and three others to be executors of 
his will, and authorized his executors or the survivor 
of them, after the death of his wife, to dispose of the 
residue of his estate “ for the use of such charitable in- 
stitutions in Pennsylvania or South Carolina as they 
or he may deem most beneficial to mankind, and so 
that part of the colored population in each of the said 
States of Pennsylvania and South Carolina shall par- 
take of the benefits thereof.’* In that case, the 
testator had not himself defined the nature of the 
charitable uses, nor authorized any one but his 
executors to designate them; and the point decided 
was, that they having all died without doing so, the Cir- 
cuit Court of the United States for the district of 
Pennsylvania could not sustain a bill to establish 
them, filed by charitable institutions in Pennsylvania 
and South Carolina in the name of the administrator 
de bonis non and next of kin to the testator. The 
question there was, whether the authority of a court 
of chancery, under such circumstances, belonged to 
its ordinary jurisdiction over trusts, or to its preroga- 
tive power under the sign manual of the crown, which 
last has never been introduced into this country. See 
Boyle on Charities, 238, 239; Juckson yv. Phillips, 14 
Allen, 589, 576, 588. No question of the validity of the 
gift as against the next of kin was presented ; and even 
Chief Justice Taney, who differing from the rest of 
the court, alone asserted that ‘‘if the object to be 
benefited is so indefinite and so vaguely described 
that the bequest could not be supported in the case of 
an ordinary trust, it cannot be established in a court 
ofthe United States upon the ground that it is a 
charity,” distinctly admitted that a suit by an heir or 
representative of the testator to recover property or 
money bequeathed to a charity could not be main- 
tained in a court of the United States if the bequest 
was valid by the law of the State. 17 How. 395, 396. 
Accordingly, in Lorings v. Marsh, 6 Wall. 337, the 
court dismissed a bill by the next of kin to set aside a 
bequest by a citizen of Massachusetts ‘‘in trust for 
the benefit of the poor,’ by means of such incorpo- 
rated charitable institutions as should be designated by 
three persons appointed by the trustees or their suc- 
cessors; such a bequest being valid under the law of 
Massachusetts as habitually administered in her 
courts. 

In United States v. Fox, 94 U. S. 315, this court, 
affirming the judgment of the Court of Appeals of New 





York in 52 N. Y. 530, held a devise of land in New 
York to the United States, for the purpose of assisting 
to discharge the debt contracted by the war for the 
suppression of the rebellion, to be invalid, solely be- 
cause by the law of New York, as declared by recent 
decisions of the Court of Appeals, none but a natural 
person, ora corporation created by that State with 
authority to take by devise, could be a devisee of land 
in that State. Where not prohibited by statute, a de- 
vise or bequest for such a purpose is a good charitable 
gift. Nightingale v. Goulburn, 5 Hare, 484, and 2 
Phillips, 594; Dickson v. United States, 125 Mass, 311. 

In Ould v. Washington Hospital, 95 U. 8. 308, a 
citizen of Washington devised land in the District of 
Columbia to two persons named, in trust to hold it, 
“as and forasite for the erection of a hospital for 
foundlings,’’ to be built by a corporation to be estab- 
lished by act of Congress and approved by the trustees 
or their successors, and upon such incorporation, to 
convey the land to the corporation in fee. It was 
contended for the heirs at law that the devise was 
void, because it was to a corporation to be established 
in the future, and might not take effect within the 
rule against perpetuities, and because of the uncertainty 
of the beneficiaries; and reference was made to the 
Maryland Statute of Wills of 1798, still in force in the 
District of Columbia, providing that no will should 
‘‘be effectual to create any interest or perpetuity, 
or make any limitation, or appoint any uses, not 
now permitted by the Constitution or laws of 
the State,’ and to a series of decisions in Mary- 
land, holding that the statute of Elizabeth was not in 
force in that State, and that charitable uses were 
there governed by the same rules as private trust. 
But those decisions having been made since the 
separation of the District of Columbia from the State 
of Maryland, the court held that the case must be 
determined upon general principles of jurisprudence, 
and that the devise was valld. 

The objection to the validity of the gift before us, 
as tending to create a perpetuity, is fully met by the 
cases of Jnglis v. Sailors’ Snug Harbor, Me Donogh v. 
Murdoch, and Ould v. Washington Hospital, above 
cited, which clearly show that a gift in trust for a 
charity not existing at the date of the gift, and the 
beginning of whose existence is uncertain, or which is 
to take effect upon a contingency that may possibly 
not happen within a life or lives in being and twenty- 
one years afterward, is valid, provided there is no gift 
of the property meanwhile to or for the benefit of any 
private corporation or person. Those cases are in ac- 
cord with English decisions of the highest authority, 
of which it is sufficient to refer to the leading case of 
Downing College, reported under the name of Altorney- 
General v. Downing, in Wilmot, 1 Dickens, 414, and 
Ambler, 550, 571, and under the name of Altorney- 
General v. Bowyer, in 3 Ves. 714, 5 id. 300, and 8 id. 
256, and to the recent case of Chamberlayne v. Brockett, 
L. R., 8 Ch. 206. See also Sanderson v. White, 18 Pick. 
328, 336; Odell vy. Odell, 10 Allen, 1. 

That the gift is for a charitable use cannot be 
doubted. All gifts for the promotion of education 
are charitable, in the legal sense. The Smithsonian 
institution owes its existence to a bequest of James 
Smithson, an Englishman, ‘‘to the United States of 
America, to found at Washington, under the name of 
the Smithsonian institution, an establishment for the 
increase and diffusion of knoWwledge among men.” 
See acts of Congress of July 1, 1836, ch. 252; August 
10, 1846, ch. 178. This was held by Lord Langdale, 
master of the rolls in United States v. Drummond, de- 
cided in 1838, to be a good charitable bequest. The 
decision on this point is not contained in the regular 
reports, but appears by the letters of Mr. Rush, then 
minister to England, (printed in the documents re- 
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lating to the origin and history of the Smithsonian in- 
stitution published by the institution in 1879), 
to have been made after full argument in behalf of 
the United States by Mr. Pemberton (afterward 
Mr. Pemberton Leigh and Lord Kingsdown), and 
on deliberate consideration by the master of the 
rolls. History of Smithsonian institution, 15, 19, 20, 
56, 58, 62. And it was cited as authoritative in 
Whicker v. Hume, 7 H. L. Cas. 124, 141, 155, in which 
the House of Lords held that a bequest in trust to be 
applied, in the discretion of the trustees, ‘‘for the 
benefit and advancement and propagation of education 
and learning in every part of the world, as far as cir- 
cumstances will permit,’’ was a valid charitable bequest 
and not void for uncertainty. 

“ Schools of learning, free schools, and scholars in 
universities,’ are among the charities enumerated in 
the Statute of Elizabeth ; and no trusts have been more 
constantly and uniformly upheld as charitable than 
those for the establishment or support of schools and 
colleges. Perry on Trusts, § 700. That the gift ‘for the 
purpose of founding an institution for the education 
of youth in St. Louis county, Missouri,” to be man- 
aged by a board of trustees, is sufficiently definite, 
is shown by the decisions of this court in Perin v. 
Carey, and Ould v. Washington Hospital, above cited, 
as well as by that of the House of Lords in Dundee 
Magistrates v. Morris, 3 Macq. 134. 

The law of Missouri, as declared by the Supreme 
Court of that State, sustains a validity of this gift. In 
Chambers v. St. Lowis, 29 Missouri, 543, a devise and 
bequest to the city of St. Louis, in trust “‘to be and 
constitute a fund to furnish relief to all poor emigrants 
and travellers coming to St. Louis on their way bona 
fide to settle in the West,’ which was objected to for 
indefiniteness in the object, as well as for want of ca- 
pacity in the trustee to take, was held to be valid. 
And in Schmidt v. Hess, 60 Missouri, 591, a grant of a 
parcel of land to the Lutheran church for a burial 
ground was held to be a valid charitable gift, which 
equity would execute by compelling a conveyance to 
the trustees of a church which was proved to be the 
church intended by the testator, although it was not 
incorporated at the time of the gift. We have been 
referred to nothing having any tendency to show that 
the law of Arkansas, in which the lands granted lie, 
is different. 

The money paid and the lands conveyed by Horner 
to Allen stand charged in the hands of Allen and his 
executors with the same charitable trust to which they 
were subject in the hands of Horner. 

Steps to organize such an institution as is described 
in the deeds may be takeneither by the attorney-gen- 
eral or other public officer of the State, or by individ- 
uals. Whenever an institute for the education of youth 
in St. Louis shall have been incorporated and shall 
claim the property, it will then be a matter for judicial 
determination in the proper tribunal whether it meets 
the requirements of the gift. The only question now 
presented is of the validity of the gift as against the 
donor’s heirs at law and next of kin. 

Decree affirmed. 
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LIABILITY TO SHERIFF FOR 
FEES. 


ATTORNEY'S 


MAiNE SUPREME JUDICIAL COURT, AUGUST. 2, 1882.* 
ry 


TILTON Vv. WRIGHT. 


An attorney at law is liable to the officer for his fees for the 
service of writs delivered by him to such officer, although 
he is neither the plaintiff nor a party in interest; likewise 
to the clerk of courts for his fees on writs delivered by 





*Appearing in 74 Maine Reports. 





him to such clerk for entry. And neither the officer nor 
the clerk is required to perform the services without a 
prepayment of their respective fees. 
N exceptions. Assumpsit on account annexed for 
fees‘as sheriff for the service of writs and other 
processes, received from the defendant, an attorney at 
law, amounting to one hundred and eighty-eight dol- 
lars and fifty cents. The writ also contained a count 
for money had and received. and was dated September 
5, 1881. The jury returned a verdict for seventy-two 
dollars and ninety-three cents; and the defendant al- 
leged exceptions, which are sufficiently stated iu the 
opinion. 
Folsom and Merritl, for plaintiff. 
James Wright, for defendant. 


APPLETON, C. J. This isan action of assumpsit to 
recover fees due forthe service of writs made by the 
defendant, and by him delivered to the plaintiff for 
service. 

To the rulings of the justice presiding at nisi prius, 
various exceptions have been alleged. 

1. It is insisted by the defendant, that as an attorney 
he was only responsible for the fees on writs handed 
an officer for service in suits where he was the plaintiff 
or the party in interest. 

Writs are usually handed to the sheriff for service 
and to the clerk of courts for entry, by the attorney 
by whom they were made. The attorney has a lien on 
the judgment recovered, for his fees and disburse- 
ments included in the taxable bill of costs, which em- 
braces both the service of the writ and the entry of 
the action. The attorney having such lien, hands the 
writ for service to the sheriff or to the clerk for entry. 
Neither the one nor the other is obliged to perform 
the services required, without a prepayment of their 
respective fees. The sheriff serving, and the clerk en- 
tering the action without prepayment, a promise on 
the part of the attorney to pay each their respective 
dues may be reusonably inferred, unless notice to the 
contrary be seasonably given. 

Accordingly it has been repeatedly held, that the 
attorney is responsible to the sheriff and the clerk for 
the fees or writs handed by him to the one for service, 
and to the other for entry. In Tarbell vy. Dickinson, 
3 Cush. 245, it was held that an attorney who employs 
an officer to serve a writ, and gives him directions 
therefor, is responsible for the officer’s fees for such 
service. In Towle v. Hatch, 48 N. H. 270, it was de- 
cided, when writs of mesne or final process are com- 
mitted to the sheriff for service by the attorney who 
sues them out, that a promise by such attorney will 
ordinarily be implied unless repelled by the proof; but 
it is otherwise, when the writs are not so delivered by 
him, although he may have indorsed them. In 2 Gall, 
101, an attachment was issued against an attorney, on 
the motion of the marshal, to compel the payment of 
his fees for the service of sundry writs, brought by 
an inhabitant of another State, but indorsed by such 
attorney. ‘**‘ We are satisfied,’’ remarks Story, J., “ that 
an attachment may issue to compel the payment of 
the fees due to the officers of the court for the per- 
formance of their official duties.” 

In Adams v. Hopkins, 5 Johns. 253, and in Ousterhout 
v. Day, 9 John. 114, it was decided that the attorney 
was liable to the sheriff for his fees. In Trustees of 
Watertown v. Cowen, 5 Paige, 510, Walworth, Chanc, 
says, that it has ‘ been the uniform practice” in that 
State “ for the sheriffs, clerks, masters, registers and 
other officers of the several courts of record, to charge 
their fees to the attorney or solicitor of the party, ™ 
whose benefit the service was performed; * 
from the uniform practice on this subject, there is an 
implied assumpsit by the attorney or solicitor, to pay 
for services done for his client in the cause, by his ex: 
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press or implied request.’’ In Judson v. Gray, 1 
Kernan, 408, where it was attempted to hold an at- 
torney for the fees of a referee, Selden, J., vigorously 
controverted the extensive liability of an attorney, as 
get forth by Walworth, Ch., in the case last cited. 
In the conclusion of his opinion, he expressly states 
that he does not intend to interfere with the doctrine 
advanced in the case of Adams v. Hopkins, above 
cited, where the liability of the attorney to the sheriff 
was fully recognized. 

The attorney is the immediate employer of the 
sheriff, who cannot be expected to know the parties or 
their responsibility. There is no more reason for 
sending the sheriff to the party for his fees, than there 
is for sending the clerk to the party for his fees, as 
they may arise in the progress of the cause. They 
both stand on the same footing. 

[The remainder of the opinion is devoted to questions 
of practice]. 


$< 


TRADE-MARK — ASSUMED NAME OF 
AUTHOR. 
UNITED STATES CIRCUIT COURT, N. 
JANUARY 8, 1883. 


Db. ILLINOIS, 


CLEMENS V. BELFORD. 
The nom de plume of an author will not be protected as a 
trade-mark, 

ye to obtain injunction restraining the publication 

) ofabook. The opinion states the case. 

Thos. W. Clark, for complainant. 

Hutchinson and Partridge, for defendant. 

BLovGertt, J., The bill in this case states that com- 
plainant has, for about twenty years last past, been an 
author and writer by profession; that he has been in 
the habit for said time of publishing articles, sketches, 
books, and other literary matter, composed by him 
for publication under the name, assumed by him to 
designate himself as the author and writer of such 
sketches, articles, books, and other literary matter, of 
“Mark Twain; ” that the said designation of ‘ Mark 
Twain” has been used by him during the last twenty 
years as his nom de plume or trade-mark as an author; 
that his said writings, under the designation of ‘‘Mark 
Twain,” have acquired great popularity, and met with 
a ready and continuous sale, and that no other person 
has been licensed or permitted by him to use said de- 
signation of ‘‘ Mark Twain” as a nom de plume or de- 
signation of authorship; that the exclusive right of 
selecting for publication and of publishing in any col- 
lective form the sketches, articles, or other writings 
written and originally published by him under the 
said name of ** Mark Twain,” so as to make a book or 
collection of durable form for publication, by right 
ought to belong exclusively to him, and is of great 
value to him in his reputation, and a great security to 
the public as purchasers of the works purporting to 
have been written by complainant; that the said de- 
fendants have made, printed, put out, and sold, in 
great quantities, a certain book — called upon its title- 
page ‘‘Sketches by Mark Twain, now first published in 
complete form. Belford & Co. 1880’’—containing 
about 369 pages, many or most of which, in one form 
or another, are substantially like sketches published 
prior to the year 1880, by complainant; and that said 
Belford, Clark & Co., had no authority, leave, or li- 
cense from complainant, or derived from him, to 
make publication of the said book or any part thereof; 
that the defendants in their said book, so published 
by them, placed upon the page next succeeding the 
leaf whereon the title-page is printed, a preface in 
these words; 





‘‘T have scattered through this volume a mass of 
matter which has never been printed before (such as 
‘Learned Fables for Good Old Boys and Girls,’ the 
‘Jumping Frog Restored to the English Tongue after 
Martyrdom in the French,’ the ‘ Membraneous Croup’ 
sketch,and many others which I need not specify), not 
doing this in order to make an advertisement of it, 
but because these things seemed instructive. 
MaArkK TWAIN.” 

That complainant never gave any authority, leave, 
or license to the defendants to print or publish any 
such preface, or any of the representations therein 
contained, or substantially the same; that complain- 
ant has, by the said wrongful acts of the defendants, 
been greatly injured, and his property in the said nom 
de plume or trade-mark of ‘‘ Mark Twain” as acom- 
mercial designation of authorship has been deterio- 
rated and lessened in value; whereof he prays damages 
and profits, and a writ of injunction restraining the 
further publication of said work, and that the plates of 
such book may be destroyed. 

To this bill defendants have filed a special and gen- 
eral demurrer. 

The position assumed by the complainant in this 
bill is that he has the exclusive right to use of the nom 
de plume or trade-mark of ‘Mark Twain,” assumed 
by him, and that gefendants can be enjoined by a 
court of equity from using such name without the 
complainant’s consent or license. 

It does not seem to me that an author or writer has 
or can acquire any better or higher right in a nom de 
plume or assumed name than he has in his Christian 
or baptismal name. When a person enters the field of 
authorship he can secure to himself the exclusive right 
to his writings by a copyright under the laws of the 
United States. If he publishes any thing of which be 
is the author or compiler, either under his own proper 
name or anassumed name, without protecting it by 
copyright, it becomes public property, and any person 
who chooses to do so has the right to republish it, and 
to state the name of the author in such form in the 
book, either upon the title-page or otherwise, as to 
show who was the writer or author thereof. In this 
country an author has no exclusive property in his 
published works except when he has secured and pro- 
tected it by compliance with the copyright laws of the 
United States.” Wheaton v. Peters, 8 Pet. 591; Clay- 
tun v. Stowe, 2 Paine, 882; Bartlett v. Crittenden, 5 Me- 
Lean, 32; Pulte v. Derby, id. 328. ‘If an author 
would secure to himself the sole right of printing, pub- 
lishing, and selling his literary compositions, he must 
do so under the copyright laws.’’ Stowe v. Thomas, 2 
Wall. Jr. 547. 

The seventh paragraph of the bill charges that many 
or most of the sketches contained in the book com- 
plained of, “in one form or another, are substantially 
like sketches published prior to the year 1880, by your 
orator; ’’ but it does not aver that they are or ever 
were protected by copyright, and by implication con- 
cedes their publication without copyright. If they 
were published without such protection they become 
public property, and may be republished by any one 
who chooses to do so. 

Undoubtedly an author has the right to restrain the 
publication of any of his literary work which he has 
never published or given to the public. Little v. Hall, 
18 How. 165; Keene v. Wheatly, 9 Amer. Law Reg. 33; 
Bartlett v. Crittenden, 5 McLean, 32. So, too, an author 
of acquired reputation, and perhaps a person who has 
not obtained any standing before the public as a writer, 
may restrain another from the publication of literary 
matter purporting to have been written by him, but 
which in fact was never so written. In other words, 
no person has the right to hold another out to the 
world as the author of literary matter which he never 
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wrote; and the same rule would undoubtedly apply in 
favor of a person known to the public under a nom de 
plume, because no one has the right, either expressly 
or by implication, falsely or untruly to charge another 
with the composition or authorship of a literary pro- 
duction which he did not write. Any other rule 
would permit writers of inferior merit to put their 
compositions before the public under the names of 
writers of high standing and authority, thereby per- 
petrating a fraud not only on the writer whose name 
is used, but also on the public. 

The complainant however does not charge in this 
bill that the book in question, either by the title, pre- 
face, or any other matter contained in it, attributes to 
him the authorship of any thing which he in fact did 
not write. 

The bill rests then upon the single proposition, is the 
complainant entitled to invoke the aid of this court to 
prevent the defendants from using the complainant’s 
assumed name of “ Mark Twain’ in connection with 
the publication of sketches and writings which com- 
plainant has heretofore published under that name, 
aud which have not been copyrighted by him? That 
he could not have done this if these sketches had been 
published under complainant's proper name is clear 
from the authorities I have cited, but the complain- 
ant seems to assume that he has acquired a right to 
the protection of his writings under his assumed 
name as a trade name or trade-mark. 

This is the first attempt which has ever come under 
my notice to protect a writer’s exclusive right to lit- 
erary property under the law applicable to trade- 
marks. Literary property is the right which the 
author or publisher of a literary work has to prevent 
its multiplication by copies or duplication, and is from 
its very nature an incorporeal right. William Cobbett 
could have no greater right to protect a literary pro- 
duction which he gave to the world under the ficti- 
tious name of “ Peter Porcupine’’ than that which 
was published under his own proper name. The in- 
vention of anom de plume gives the writer no increase 
of right over another who uses his own name. Trade- 
marks are the means by which the manufacturers of 
vendible merchandise designate or state to the public 
the quality of such goods, and the fact that they are 
the manufacturers of them; and one person may have 
several trade-marks, designating different kinds of 
goods or different qualities of the same kind; but an 
author cannot, by the adoption of a nom de plume, be 
allowed to defeat the well-settled rules of the common 
law in force in this country, that the ‘‘ publication of 
a literary work without copyright is a dedication to 
the public, after which any one may republish it.’’ No 
pseudonym, however ingenious, novel, or quaint, can 
give an authorany more rights than he would have 
under his own name. The policy of the law in this 
country has been settled too long to be now consid- 
ered doubtful, that the publication of literary matter 
without protection by copyright has dedicated such 
matter to the public, and the public are entitled to use 
it in such form as they may thereafter choose, and to 
quote, compile, or publish it as the writing of its 
author. That is, any person who chooses to do so, can 
republish any uncopyrighted literary production, and 
give the name of the author, either upon the title- 
uage, or otherwise, as best suits the interest or taste of 
the person so republishing. 

Complainant does not say by his bill that the pre- 
face to the book in question was not written by him, 
and that by the publication of this preface, in connec- 
tion with the sketches, defendants have attributed to 
him the authorship of something which he never 
wrote. If he had so charged perhaps he would have 
made a case entitling him to some relief. 

The demurrer is sustained. 





UNITED STATES SUPREME COURT 
ABSTRACT. 

APPEAL — CITY INTERVENING IN FORECLOSURE 
suit. — Where a foreclosure suit was brought, and 
the municipal corporation within which the mortgaged 
property was situate was allowed to intervene and set 
up a claim for taxes thereon: Held, that the order of 
the Circuit Court rejecting such claim is binding upon 
the corporation, and where the amount of taxes is 
sufficient to give this court jurisdiction, the corpora- 
tion is entitled to an appeal. Decree of U. S. Cire. 
Ct. S. D. Georgia affirmed. Mayor of Savanah vy. 
Jesup. Opinion by Harlan, J. 

{Decided Jan. 15, 1883.] 

CONTRACT — FOR PERSONAL SERVICE — EXCLUSION 
or SunpaAys. — Plaintiff was appointed by the govern- 
ment ‘occasional weigher,”’ etc., with compensation 
at $2,000 per annum, when employed and performed 
duties under such appointment. Atthe end of each 
month he was paid his compensation upon bills read- 
ing thus: ** United States, Dr.’’ etc. ‘* For my services 
as occasional weigher of the customs from —— to —, 
inclusive, Sundays excepted, one month, at two thou- 
sand dollars per anuum.”’ Each billso made out was 
for the sum due for the month named in it, after de- 
ducting the Sundays. Held, that plaintiff was not 
entitled to compensation at $2,000 per year absolutely. 
United States v. Adams, 7 Wall. 404; United States y. 
Child, 12 id. 241; Same v. Justice, 14 id. 535; Mason 
v. United States, 17 id. 75. Judgment of Court 
of Claims affirmed. Pray v. United States. Opinion by 
Miller, J. 

[Decided Jan. 8, 1885.] 


MASTER AND SERVANT — NEGLIGENCE.—In an ac- 
tion by the employee of a railread company against 
such company for personal injury caused by its negli- 
gence, /eld, that an instruction to the effect that if the 
negligence of the company contributed to, that is to 
say, had ashare in producing the injury, the company 
was liable, even though the negligence of a fellow- 
servant of plaintiff was contributory also was not 
error. If the negligence of the company contributed 
to, it must necessarily have been an immediate cause 
of the accident, and it is no defense that another was 
likewise guilty of wrong. Judgment of U.S. Cire. Ct. 
Maine affirmed. Grand Trunk Railway Co. v. Cum- 
mings. Opinion by Waite, C. J. 

[Decided Jan. 8, 1883.] 


WILL — CONSTRUCTION OF — SUSPENSION OF ALIEN- 
ATION — CHARITABLE BEQUEST — VALIDITY OF — 
LIMITATION AS TO TIME BEFORE DEATH — WHAT LAW 
GOVERNS — CHARITABLE USE— DEVISE TO MAINTAIN 
TOMB — TO MAINTAIN WIDOWS AND POOR CHILDREN— 
OF ART BUILDING AND CONTENTS IN TRUST—HOSPITAL 
— cHURCH.— (1) Ina will containing many legacies, 
bequests and devises, each present and immediate in 
form, to individuals and to charitable institutions, a 
clause expressing a wish and direction that none of the 
legacies, bequests or devises, ‘‘ shall be executed or take 
effect ’’ until a certain memorial hall (in fact nearly 
finished at the time of the execution of the will and 
of the testator’s death) on land previously conveyed by 
the testator in trust,’’ shall be completed and entirely 
paid out for my estate,’ does not suspend the vesting, 
but only the payment and carrying out of the various 
legacies, bequests and devises. (2) The code of Geor- 
gia provides thus: ‘* No person leaving a wife or child, 
or descendants of child, shall by will de- 
vise more than one-third of his estate to any 
charitable, religious, educational or civil institution, to 
the exclusion of such wife or child; and in all cases 
the will containing such devise shall be executed at 
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Jeast ninety days before the death of the testator, or 
such devise shall be void.”’ Held, that this provision 
does not invalidate a charitable devise contained in a 
will executed within ninety days before the testator’s 
death, unless he leaves a wife or child or descendants 
ofachild. See upon the subject Reynolds v. Bristow, 
37 Ga. 283; Wetter v. Habersham, 60 id. 193. Also 
taking another position. Harris v. Slaght, 46 Barb. 
470; S. C. nom. Harris v. American Bible Society, 2 
Abbott N. Y. App. 316; Lefevre v. Lefevre, 59 N. Y. 
434; Price v. Maxwell. 28 Penn. St. 23; McLean v. 
Wade, 41 id. 266; Miller v. Porter, 53 id. 292; Rhymer’s 
Appeal, 93 id. 142. But the statutes under which 
those cases were decided were quite different from 
that of Georgia. (5) The validity of a charitable devise 
as against the heir at law depends upon the law of the 
State where the land lies. The validity of acharitable 
bequest as against the next of kin depends upon the 
law of the State of the testator’s domicile. Vidal v. 
Girard, 2 How. 127; Wheeler v. Smith, 9 id. 55; 
MecDonogh vy. Murdoch, 15 id. 367; Fontain v. Rav- 
enel, 17 id. 569, 584, 394; Perin v. Carey, 24 id. 465; 
Lorings v. Marsh. 6 Wall. 337; United States v. Fox, 
9% U. 8. 315; Kain v. Gibboney, 10L id. 362. (4) The 
code of Georgia among charitable uses ‘*‘ the improve- 
ment or repairs of burying grounds or tombstones, 
Held, that a direction to the trustees under a will to 
keep in order the place of burial of testatrix was valid. 
In England, there has been a difference of opinion 
upon the question whether the maintenance and re- 
pair of the tomb or monument of the donor is a good, 
charitable use. Down tothe time of the American 
revolution, as by the civil law, it appears to have been 
held that it was. 3 Inst. 202; Masters v. Masters, 1 P. 
Wuns. 421, 423 and note; Durour v. Motteux, 1 Ves. 
Sen. 320; Gravenor y. Hallum, Ambl. 645; Boyle on 
Charities, 45-51; Justinian’s Institutes, lib. 2, tit. 1, §$ 
8,9; Dig. 11, 7, 2,5; 47, 12, 5, 2. According to the 
later English cases, it is not. Doe v. Pitcher, 3 M. & 
8. 407; S. C., 6 Taunt. 359; S. C., 2 Marsh. 61; Willis v. 
Brown, 2 Jur. 987; Hoare v. Osborne, L. R., 1 Eq. 585; 
Fiske vy. Attorney-General, L. R. 4 Eq. 521; In re 
Birkett, 9 Ch. D. 576. See also Dexter v. Gardner, 7 
Allen, 243, 247. (5) A devise to a society incorporated 
“for the relief of distressed widows and the schooling 
and maintaining of poor children,” of buildings and 
land, to ‘‘ use appropriate the rents and profits for the 
support of the school and charities of said institution, 
without said lot being at any time liable for the debts 
or contracts of said society,” isa good charitable de- 
vise. A devise to a society incorporated ‘‘for the 
relief of indigent widows and orphans in the city of 
Savannah,’ of buildings and land, ‘‘the rents and 
profits to be appropriated to the benevolent purposes 
of said society,”’ is a good charitable devise. It is only 
when a gift might be applied to benevolent purposes 
which are not charitable in that sense, that the gift 
fails. Saltonstall v. Sanders, 11 Allen, 446; Suter v. 
Hilliard, 132 Mass. 412; DeCamp v. Dobbins, 2 Stew. 
(N. J.) 36; Adye v. Smith, 44 Conn. 60; In re Jar- 
man’s Estate, 8 Ch. D. 584. (6) The rule against per- 
petuities does not apply to charities; and if a devise 
is made to one charity in the first instance, and then 
over, upon a contingency which may not take place 
within the limit of that rule, to another charity, the 
limitation over to the second charity is good. Christ’s 
Hospital v. Grainger, 16 Sim. 84, 100; 1 Mach. & Gord. 
460; 1 Hall & Twells, 533; MecDonogh y. Murdoch, 15 
How. 367, 412, 415. (7) Restrictions imposed by the 
charter of a corporation upon the amount of property 
that it may hold cannot be taken advantage of collater- 
ally by private persons, but only ina direct proceeding 
by the State which created it. Runyan v. Coster, 14 
Pet. 122, 181; Smith v. Sheeley, 12 Wall. 358, 361; Bo- 
gardus y. Trinity Church, 4 Sandf. Ch. 633, 758; De- 





Camp v. Dobbins, 2 Stew. (N. J.) 36; Davis v. Old 
Colony Railroad Co., 131 Mass. 258, 273. (8) A devise 
to a historical society of a house containing a collection 
of books, documents and works of art, in trust to keep 
and preserve the same, with the collection therein, 
and other books and works of art to be purchased by 
the officers of the society out of the income of a fund 
bequeathed by the devisor for the purpose, ‘‘as a public 
edifice for a library and academy of arts and sciences,” 
and ‘‘to be open for the use of the public” on such 
terms and under such reasonable regulations as the 
society may prescribe,isa good charitable devise, and is 
not invalidated by a requirement to place and keep over 
the entrance a marble slab with the name of the testator 
engraved thereon; and if the society is incapable of 
executing the trust,a court of equity, in the exercise of 
its ordinary jurisdiction, will effectuate it. British 
Museum v. White,2 Sim. & Stu. 594; Drury v. Natick, 10 
Allen, 169; Donohugh’s Appeal, 86 Penn. St. 306. The 
directions tending to perpetuate the memory of the 
founderdo not impair its public character or its legal 
validity. In the cases of Thompson v. Shakespeare, H. R. 
V. Johns. 612,and 1D. F. & J. 399,and of Carne v. Long, 
2D. F. & J. 75, the gifts failed because not exclusively 
devoted to a public charitable use, the definition in the 
one case including purposes that might not be charita- 
ble, and the bequest in the other being to a private 
library established for the benefit of the subscribers 
alone. See Beaumont vy. Oliveira, L. R., 4 Ch. 309, 314, 
315. A corporation may hold and execute a trust for 
charitable objects in accord witb or tending to promote 
the purposes of its creation, although such as it might 
not, by its charter or by general laws, have authority 
itself to establish or to spend its corporate funds for. 
A city for instance, may take a devise in trust to 
maintain a college, an orphan school, or an asylum. 
Vidal v. Girard, 2 How. 127; McDonogh v. Murdoch, 
15 id. 367; Perin v. Carey, 24 id. 465. (9) A devise and 
bequest in trust for the building, endowment and 
maintenance of ‘‘a hospital for females within the 
city of Savannah, on a permanent basis, into which 
sick and indigent females are to be admitted and cared 
for in such manner and on such terms as may be de- 
fined and prescribed by” certain directresses named 
and their associates, who are to obtain an act of in- 
corporation for the purpose, is a valid charitable de- 
vise and bequest, although no time is limited for the 
erection of the building or the obtaining of the.charter. 
Inglis v. Sailor’s Snug Harbor, 3 Pet. 99; Ould v. 
Washington Hospital, 95 U. 8. 303. (10) A bequest 
‘*to the first Christian church erected or to be erected 
in the village of Telfairville in Burke county, or to 
such persons as may become trustees of the same,” is 
a good charitable bequest within the decisions of Lord 
Thurlow in Attorney-General v. Bishop of Chester, 1 
Bro, Ch. 444, of Sir John Copley, Master of the Rolls, 
(afterward Lord Lyndhurst) in Society for Propaga- 
tion of the Gospel v. Attorney-General, 3 Russ. 142, 
and of Lord Hatherley in Sinnett v. Herbert, L. R.,7 
Ch. 232. See also Cumming v. Reid Memorial Church, 
64 Georgia, 105. Decree of U.S. Circuit Court, 8. D. 
Georgia, affirmed. Jones v. Habersham. Opinion by 
Gray, J 
——__—_¢—_——— 


ILLINOIS SUPREME COURT ABSTRACT. 
NOVEMBER 1882.* 


DURESS — VEXATION DOES NOT CONSTITUTE — Es- 
TOPP"L. — (1) Mere vexation and annoyance, leading 
to the execution and acknowledgment of a conveyance 
of land in trust for the grantor and his heirs, is not 
sufficient to establish such duress as to avoid the deed, 
unless it be further shown that the grantor’s mind 
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was in that condition that by reason of such vexation 
and annoyance a state of insanity was produced, 
which existed at the time of the execution and ac- 
knowledgment. (2) A party who induces the owner 
of land to convey the same in trust, by threatening to 
have a conservator of the grantor appointed, and in- 
stituting proceedings to have the grantor adjudged 
insane, and dismisses such proceeding upon the 
executing of such deed, will be estopped from after- 
ward avoiding the deed on the ground its execution 
was procured by duress. Brower vy. Callender. 
Opinion by Scholfield, J. 


EMINENT DOMAIN — DAMAGES — RATLROAD CROSS- 
ING TRACK OF ANOTHER RAILROAD. — The law requir- 
ing railroad trains to stop before crossing another 
railroad, being a mere police regulation, and subject 
to repeal at any time, the damages sustained by a rail- 
road company for the delay, inconvenience and trouble 
in stopping before crossing another road seeking a 
condemnation for right of way across the track of an 
existing railroad, are too vague, indefinite and contin- 
geut to be an element in the assessment of damages in 
favor of the road to be so crossed. Nor is the increased 
danger arising from the crossing of the track of one 
railroad by the trains of another, to be considered as 
an element of damage in such proceeding. To allow 
damages on such a claim would violate the rule 
that they cannot be allowed on mere conjecture, 
speculation, fancy or imagination. They must 
be real, tangible and proximate. Nor is this 
rule in conflict with what was said in Lake Sh. 
and Mich. So. R. Co. v. Chicago and West. Ind. 
R. Co., 100 Il], 21, where it was held that only such 
injury and inconvenience as reduce the capacity of 
the corporation to transact its business, and necessarily 
result in damage and loss, are elements of damage. 
Direct and immediate damages alone are recoverable 
in this class of cases, and remote or merely incidental 
damages can not be considered. It is that injury 
which depreciates the value of the property, whether 
by taking a portion of it or rendering the portion left 
less useful, or in case of a railroad company or other 
corporate body, less capable of transacting its business, 
such a hindrance and inconvenience as to occasion loss, 
or diminish and limit its capacity to transact its busi- 
ness by decreasing the power to transact as much, or 
necessarily increasing the expense of what may be 
done, although not diminished; and this hindrance 
must produce immediate or future loss. If the new 
structure, when made, does not necessarily abridge 
the owner's capacity without increased expense to 
transact an equal volume of business, then, although 
there may be inconvenience and annoyance, unless the 
property is depreciated in value these are not elements 
of damages. Lake Shore & M.S. R. Co. v. Cincinnati 
S. & C. R. Co., 30 Ohio, 604; Boston, etc. R. Co. v. Old 
Colony R. Co., 3 Allen, 142; Old Colony R. Co. v. Ply- 
mouth Co., 14 Gray, 155; Massachusetts, etc., R. Co. 
v. Boston, etc., R. Co., 121 Mass. 124; Boston,ete., R. 
Co. v. Old Colony R. Co., 12 Cush. 605. Peoria & Pe- 
kin Union Railway Co. v. Peoria & Farmington Rail- 
way Co. Opinion by Walker, J. 


MUNICIPAL CORPORATION — GRANT BY, UPON CON- 
DITION SUBSEQUENT — RAILWAY IN STREET — UNAU- 
THORIZED ACTS OF OFFICERS.— (1) Where the act on 
which an estate or right depends does not necessarily 
precede the vesting of the estate or right, but may ac- 
company or follow it, the condition is a condition 
subsequent, not a conditional limitation. The rule at 
law is, that if a condition subsequent is possible at the 
time of making it, and becomes afterward impossible, 
by the act of God, or the law, or the grantor, the es- 
tate having once vested is not thereby divested, but 
becomes absolute. It is said however that equity will 





not apply the principle to the extent of the last par- 
ticular, to make the estate absulute. So where a city 
granted a license to a railway company to construct its 
road across the streets, upon an express coudition that 
the tracks authorized should be constructed within 
one year from the time of the grant, and the company 
was prevented from completing its track within the 
year from injunctions. and also by the police officers 
of the city, acting under the direction of the mayor, 
it was held, the right of the company under the grant 
was not lost, and the city might be enjoined from 
interfering with the laying of the track after the ex- 
piration of the year, when it is apparent that the same 
would have been completed within the time limited, 
had it not been prevented by operation of law and the 
acts of city authorities. Nicoll v. New York and Erie 
R. Co., 2 Kern. 121; Brooklyn Central R. Co. y, 
Brooklyn City R. Co., 32 Barb. 366; Davis v. Gray, 16 
Wall. 250; Hotham vy. East India Company, 1 T. R. 
645; Moakley v. Riggs, 19 Johns, 71; Fleming v. Gil- 
bert, 3 id. 528; Mayor of New York vy. Butler, 1 Barb. 
337; Jones v. Walker, 13 B. Monroe, 165; Potter y. 
Dennison, 5 Gilm. 590; Risinger v. Cheney, 2 id. 90, 
(2) The unauthorized acts of municipal officers are re- 
garded as the acts of the corporation, when they are 
performed by that branch of the municipal govern- 
ment which is invested with jurisdiction to act for 
the corporation upon the subject to which this par- 
ticular act relates. Thayerv. City of Boston, 19 Pick, 
511; Buffalo and Hamburg T. Co. v. City of Buffalo, 
58 N. Y. 639; Chicago v. McGraw, 75 IIL. 570. City of 
Chicago v. Chicago & Western Indiana Railroad Co. 
Opinion by Sheldon, J. 


MINNESOTA SUPREME COURT ABSTRACT. 
FEBRUARY, 1883. 


CARRIER — LIABLE TO PERSON RIDING BY CON- 
DUCTOR’S PERMISSION WITHOUT PAYING FARE ON A 
FREIGHT TRAIN FOR NEGLIGENCE, —A railroad com- 
pany owes the duty of care in respect to its manner of 
operating the train,and may be iiable to one riding on 
a freight train without paying fare, by permission of 
the conductor of the train, for injury from negligence 
in operating the train even though the conductor had 
no authority to permit such person to ride. The obli- 
gation of a common carrier to the exercise of care ex- 
ists not alone when imposed by contract, and a re- 
covery for injury to one being transported, caused by 
the negligence of the carrier, is not confined to cases 
of the breach of contract. Undoubtedly, in the ordi- 
nary carriage of passengers, there is a contract, express 
or implied, involving the obligation as a matter of con- 
tract to carry safely, and any negligence causing injury 
to the passenger is a breach of the contract and givesa 
right of action upon it. But the same act of negli- 
gence which would constitute a breach of contract ob- 
ligations in the case of the passenger, may also be a 
breach of the duty imposed upon all passengers by the 
law, upon grounds of public policy, and give a right of 
action in tort to one injured thereby, if he be not 
barred of a recovery by his own wrong. It is not, 
therefore, important in this case that the plaintiff did 
not take passage as an ordinary passenger, or that he 
paid no fare (Jacobus v. St. Paul & C. Ry. Co., 2% 
Minn. 125) nor whether the plaintiff stood in the proper 
relation to the defendant of a passenger toward whom 
it owed the peculiar duty which grows out of such re- 
lation. Id.; Wilton v. Middlesex R. Co., 107 Mass. 108. 
Gradin v. St. Paul and Duluth Railway Co. Opinion 
by Dickson, J. 

MORTGAGE —- TITLE OF PURCHASER AT INVALID 
FORECLOSURE SALE, WHO TAKES POSSESSION. — The 
owner of land mortgaged the same. The mortgage 
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was not entitled to be recorded on account of defective 
attestation, nor was it entitled to be foreclosed. The 
owner thereafter conveyed the land to F. who had 
actual notice of the mortgage and made allowance 
therefor in paying the consideration for the convey- 
ance to him. The mortgage was in form recorded and 
afterward foreclosed. Under the foreclosure the land 
was purchased by one who conveyed to defendant and 
defendant went into possession of the land. Held, 
that while the foreclosure was abortive it might prop- 
erly take effect as a transfer to defendant of the 
rights of the mortgagee. Defendant, by virtue of such 
transfer, occupied the position of a mortgagee in pos- 
session after condition broken,—one who took posses- 
sion lawfully while the mortgage was in life and force, 
and whose mortgage has not been paid. Held, also 
that ejectment would not lie against defendant to re- 
cover possession of the land. Pace vy. Chadderdon, 4 
Minn. 499 (Gil. 390); Probst v. Brock, 10 Wall. 519; 
Jackson v. Minkler, 10 Johns. 380; Phyfe v. Riley, 15 
Wend. 248. It is settled by a great weight of authority 
that an irregular sale (upon a mortgage) of real estate, 
whether judicial or in pais, and even though it be no 
bar of the right of redemption, or void as against the 
mortgagor or his heirs or assigns, passes to the pur- 
chaser the rights of the mortgagee as such. For this 
proposition, says the Supreme Court of the United 
States, per Strong, J., authority is hardly needed. 
Probst v. Brock, 10 Wall. 519; Gilbert v. Cooley, 
Walker. Ch. 499, approved in Hoffman v. Harrington, 
$3 Mich. 392); Frische v. Kramer’s Lessee, 16 Ohio, 126; 
Stark v. Brown, 12 Wis. 572; Moore vy. Card, 14 id. 
24; Robinson v. Ryan, 25 N. Y. 320; Winslow v. 
Clark, 47 id. 271; Freeman, Void Jud. Sales, §50. In 
New York, where an abortive foreclosure sale is held 
to have the effect to pass the mortgagee’s interest in 
the mortgage, the doctrine of Hill v. Edwards will be 
found to prevail; also Purdy v. Huntington, 42 U. 8. 
334. The same state of things will be found in other 
jurisdictions. Johnson v. Sandhoff. Opinion by 
Berry, J. 

PROBATE LAW — JURISDICTION — COURT MAY NOT 
RE-PROBATE WILL ONCE DULY PROBATED. — Where a 
probate court has properly entertained proceedings 
for the probate of a will and admitted the will to pro- 
bate it has no authority to re-consider the question 
and re-probate the will—‘‘ The power to hear and de- 
termine a cause is jurisdiction. It is coram judice when- 
ever a case is presented which brings the power into 
action. If the petitioner states such a case in his petition, 
that on a demurrer the court would render judgment 
in his favor, itis an undoubted case of jurisdiction.” 
United States v. Arredendo, 6 Pet. 709. “If judicial 
tribunals proceed to act in cases to which their author- 
ity does not extend, their proceedings are merely and 
absolutely void.’’ Eaton v. Badger, 33 N. H. 228. “If 
the subject-matter [of a proceeding] is necessarily be- 
yond the authority of the tribunal, the defect will 
appear on the face of the proceedings, and they cannot 
be relied on as a defense or cause ofaction.’’ 1Smith, 
Lead. Cas. (7th Amer. ed ) 827. ‘‘The presumption in 
favor of the jurisdiction of superior courts necessarily 
ceases when the proceedings themselves negative the 
exercise of jurisdiction.” Id. 843. ‘‘No tribunal of 
justice can possibly presume proceedings to be right, 
when, on the face of them, they are evidently wrong.” 
Messenger v. Kintner, 4 Bin. 105; Lessee of Hickey v. 
Stewart, 3 How. 750. ‘‘ If a court act without author- 
rity, its judgments and orders are regarded as nullities. 
They are not voidable, but simply void.” Elliot v. 
Piersol, 1 Pet. 328; Ponce v. Underwood, 55 Ga. 601; 
Bradley v. Fisher, 13 Wall. 335; Bigelow v. Forest, 9 
id. 339; Windsor v. McVeigh, 93 U. S. 282. ‘It is not 
denied that presumption is liberally indulged in 
support of the jurisdiction of a Superior Court of 





general powers; but even as to such a court, there is 
no place for presumption when the want of jurisdic- 
tion appears affirmatively on the face of its proceed- 
ings. In such case its judgments and decrees are of no 
greater force than those of inferior courts of limited 
jurisdiction acting beyond the scope of their powers.” 
Wade v. Hancock (Virginia Court of Appeals), 14 Re- 
porter (Boston), 672; In re Pierce, 44 Wis. 454; Erie 
Ry. Co. v. Ramsey, 45 N. Y. 637; White v. Spaulding, 
(Mich.) 14 N. W. Rep. 684. Matter of Mousseau. Opin- 
ion by Berry, J. 


——__>__—. 


WISCONSIN SUPREME COURT ABSTRACT. 
FEBRUARY 20, 1883. 

AGENCY — DECLARATIONS OF AGENT AFTER TRANS- 
ACTION NOT ADMISSIBLE. — Evidence of the declara- 
tions of an agent, made after the completion of a con- 
tract negotiated by him, is inadmissible to show the 
terms of such contract. See Hazleton v. Union Bank, 
32 Wis. 34; Law v. Grant, 37 id. 548; Rounsavell v. 
Pease, 45 id. 506; Franklin Bank v. Stewart, 37 Me. 
519. McJndoc v. Clark. Opinion by Taylor, J. 


BROKERAGE — COMMISSIONS — WHEN AGENT FOR 
VENDOR MAY RECOVER THOUGH ALSO ACTING FOR 
VENDEE.—An agent who is employed to sell lands ata 
fixed price, and who after finding a purchaser at that 
price, with the knowledge of the vendor acts as the 
agent of such purchaser in signing his name to the 
contract of sale, is entitled nevertheless to recover 
from the vendor the agreed commission on the sale. 
In Stewart v. Mather, 32 Wis. 344, Dixon. J., says: ““A 
broker whose undertaking is merely to find a pur- 
chaser at a price fixed by the seller, or at a price which 
shall be satisfactory to the seller when he and the pur- 
chaser meet, is in reality only a ‘middle-man,’ whose 
duty is performed when the buyer and seller are 
brought together, and as to whom the policy of the 
Jaw which excludes double compensation has been 
considered inapplicable ;’’ and cites Mullen v. Keitzleb, 
7 Bush, 253; Kupp v. Sampson, 16 Gray, 398; and also 
Herman y. Martineau, 1 Wis. 151. The general prin- 
ciple and the exception are well established, both by 
reason and authority. When an agent is thus em- 
ployed by one party to sell and by the other to pur- 
chase, and is vested with any discretion or judgment 
in the negotiation, his duties are in conflict, and in 
respect to adverse interests, and he cannot fairly serve 
both parties. In such case it is his duty to obtain the 
best possible price for the seller, and the lowest pos- 
sible terms for the buyer. If the contract to employ 
and pay a compensation by either party is made with 
the knowledge and assent of the agent’s employment 
by the other party inthe same transaction, of course 
he cannot complain, and should be held to pay the 
compensation agreed upon; but when otherwise, it isa 
fraud upon the party, and he is exempt from liability 
to the agent. This adverse interest of the parties, and 
this conflicting and inconsistent duty of the agent, lie 
at the bottom of this principle, and the exception is 
founded upon the absence of this adverse interest of 
the parties, and upon the concurrence of the duty of 
the agent toward both parties alike; as where the 
price is fixed by the seller, and merely accepted by the 
purchaser through the procurement of the agent, or 
where no terms are fixed by the agent, and the agent 
actsas the mere middle-man to bring the parties 
together for a negotiation and contract to be made by 
themselves. Barry v. Schmidt. Opinion by Orton, J. 


LIMITATION — MUST BE PLEADED IN EJECTMENT.— 
It is as necessary to plead the statute of limitations in 
an action of ejectment as it is in any other action, 
unless facts are stated in the complaint which show 
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that the statute has run. At common law the statute 
of limitations had to be pleaded specially, and all the 
facts to make the statute applicable must be specially 
and particularly stated. So strict was this rule that 
in Peck v. Cheney, 4 Wis. 249, the plea in asswmpsit of 
non assumpsit infra sex annos was held bad when it 
should have been non accruit infra sex annos. In 
Whitney v. Marshall, 17 Wis. 174, the answer did not 
specifically claim the benefit of the statute of limita- 
tions of three years from the recording of the tax 
deed, but it set out such deed and the time of the 
recording, and was held sufficient because it set out 
the facts which made the statute applicable. In this 
case and in Orton v. Noonan, 25 Wis. 672, and in sev- 
eral other cases since, it was held that the rule as to 
pleading the statute in other cases is equally appli- 
cable to the action of ejectment, and that the statute 
must be specially pleaded. Tarbox y. Sup’rs, 34 Wis. 
558; Mead v. Nelson, 52 id. 402. It is said in Morgan 
v. Bishop, 14 N. W. Rep. 369, acase similar to this: 
‘“‘Here the defendant does not even set up his tax 
deed, and of course, did not and could not plead the 
statute to protect it.’’ See also Barden v. Sup’rs, 33 
Wis.445; Lick v. Diaz, 30 Cal. 65; Hartson v. Hardin, 
40 id. 264; Robinson v. Allen, 387 Iowa, 27; Davenport 
v. Short, 17 Minn. 24; Hutson v. Craighead, 28 Ohio St, 
198. Paine v. Comstock. Opinion by Orton, J. 

NEGLIGENCE — PREPONDERANCE OF EVIDENCE SUF- 
FICIENT TO WARRANT VERDICT FOR PLAINTIFF.—In an 
action for injury from fire caused by defendants, neg- 
ligence, held, that if from a preponderance of the evi- 
dence the jury were convinced that the fire and injury 
were traceable to such negligence on the part of the 
defendant, and that the plaintiff was free from con- 
tributory negligence, then the plaintiff was entitled to 
a verdict, notwithstanding the question was not free 
from reasonable doubt. The plaintiff was not bound 
to prove his case so clearly as to exclude the possibil- 
ity of any other theory. In civil cases tried by a jury 
the law does not require the jury to be convinced be- 
yond all reasonable doubt, much less beyond any 
doubt, before they are authorized to find a verdict for 
a party. In such cases the jury must determine the 
issue upon the weight or preponderance of evidence. 
Blaeser v. M. M. Ins. Co., 37 Wis. 37, following Wash- 
ington U. Ins. Co. v. Wilson, 7 id. 169, and Wright v. 
Hardy, 22 id. 334, where it was held that in civil 
actions the jury should find for the party in whose 
favor the evidence preponderates, although it be not 
free from reasonable doubt, or do not exclude the 
truth of any other theory.” In such actions it is 
clearly unnecessary to satisfy the jury beyond a rea- 
sonable doubt. Kidd vy. Fieek, 47 Wis. 444. This rule 
has been applied to actions of negligence like the 
present. Quaife v. Chicago & N. W. R. Co., 48 Wis, 
520. Where the act charged is criminal in its nature, 
some courts have held that the rule in criminal cases 
is applicable. Welch v. Jugenheimer, 56 Lowa, 11. 
Whitney v. Clifford. Opinion by Cassoday. J. 

acstiiaenisaaliocnannidasi 
NEW JERSEY COURT OF CHANCERY 
ABSTRACT. 
OCTOBER TERM, 1882.* 

FRAUDULENT CONVEYANCE — CONSIDERATION — EV- 
IDENCE.—(i) Where a father conveys all of his property 
to his two young sons, under suspicious circumstances 
as to the time, the method and the consideration 
thereof, the fact that the deed itself purports to have 
been given for a valuable consideration, and that the 
answers of the sons, under oath, aver that it was so 
given and was bona fide, will not sustain it as against 





*To appear in 9 Stewart (36 N. J. Eq.) Reports 





the father’s creditors. (2) Evidence of the statements 
of one of the two sons as to the partnership debt 
which is claimed to be the consideration of the alleged 
fraudulent conveyance, is competent against the other 
son. Hoboken Bank for Savings v. Beckman. Opinion 
by Runyon, Chancellor. 


MUNICIPAL CORPORATION —MAY BE _ ENJOINED 
FROM DISCHARGING WATER ON PRIVATE LANDS.— A 
municipal corporation may be enjoined from discharg- 
ing the water-drainage from the gutters of its streets 
on private lands, in such quantities as to impair the 
value and use of those lands. A land-owner has no 
right to cause, by means of artificial trenches or other- 
wise, the natural mode of discharge of surface-water 
from his land on that of his neighbor to be changed to 
the injury of the land of the latter, by conducting it 
by new channels in unusual quantities to or on a par- 
ticular part or parts of the latter’s land. Washb. 
Easem. 353; Ang. Wat. Cours. 108; Bellows v. Sackett, 
15 Barb. 96; Foot v. Bronson, 4 Lans. 47. He has no 
right, for example, to build a house on his land and 
collect the rainfall in a gutter on it and discharge it by 
a spout on his neighbor’s land. In Foot v. Bronson, 
where the defendants, to relieve their land from sur- 
face-water, deepened a ditch on the highway, and 
thus caused an increase and unnatural flow of water 
through the surface-drains of adjacent owners, to the 
injury of their land, it was held that a mandatory in- 
junction should issue to compel the defendants to fill 
up the ditch to its former level, and to restrain them 
from lowering it again. Field v. Inhabitants of West 
Orange. Opinion by Runyon, Chancellor. 


WILL — EQUITY COURT WILL NOT TRY QUESTION OF 
EXECUTION, OR CAPACITY OR UNDUE INFLUENCE— 
BEQUEST TO ‘‘ POOR MEMBERS’”’ OF CHURCH VALID.— 
(1) Ona bill filed by certain of the beneficiaries ofa 
will, whose legacies were charged on land for its con- 
struction, and for an accounting, after it has been ad- 
mitted to probate by the the orphans court, all the 
legatees whose legacies were charged on the land being 
made parties, held, that neither the legality of the 
execution of the will, nor the capacity of the testatrix, 
nor the existence of undue influence, could be tried 
in this court, although issue may have been joined 
thereon. Story’s Eq. Jur., $$ 184, 238, 1445; Allen v. 
McPherson, 1 H. of L. 191; Gould v. Gould, 3 Story, 
516, 537; Quidort’s Adm. v. Pergeaux, 3 C. EK. Gr. 472, 
477; Ryno’s Ex. v. Ryno’s Adm., 12 C. E. Gr. 522; 
Broderick’s Will, 21 Wall. 503; Gaines v. Chew, 2 
How. 619; Jones v. Frost, Jacob, 466; Jones y. Gre- 
gory, 2 De. G. J. & 8. 83. (2) Held also, that a legacy 
to two churches, of $5,000 to each church, charged on 
testatrix’s lands, ‘‘the interest to be strictly applied 
and distributed to the poor members of said churches 
forever, and nothing else,’ isa valid, charitable gift. 
In Magill v. Brown, Bright. 347, a gift for the poor 
members of the Friends Society was sustained. In 
Straus vy. Goldsmid, 8 Sim. 614, one for ten worthy 
men to purchase meat aud wine for the service of two 
nights of the passover, was held good; and in Witman 
v. Lex, 17S. & R. 88, a gift of money ‘‘to be laid out 
in bread annually, for ten years, for the poor of the 
Lutheran congregation of which the donor was 4 
member,” was adjudged to be a valid charity. So also 
ofagift to twenty aged widows and spinsters of a 
parish. Thompson vy. Corby, 27 Beav. 649; and a gift 
to poor relations. Brunsden v. Woolredge, Ambler, 
507. So too of agift to a masonic lodge; the court 
saying that a leading object of the society was sup- 
porting the poor members, their widows and orphans, 
and adding that the object was essentially perpetual. 
King v. Parker, 9 Cush. 71. It need not be said that 
one of the objects of a Christian church is to relieve 
the physical wants of the poor,and that the poor of the 
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particular society are special objects of such charity to 
its members. Trustees of Methodist Church of South 
Camden v. Wilkenson. Opinion by Runyon, Chan- 
cellor. : 


AGENCY —PURCHASE BY AGENT OF TRUST PROPERTY 
SOLD BY ORDER OF PRINCIPAL FORBIDDEN.—Where 
the relation of A. to B., is one of great trust and con- 
fidence, A.’s conduct will be regulated by a law of 
jealousy. He will not be permitted to keep any thing 
obtained from B. under the guise of a contract, unless 
his title is entrenched in the utmost good faith. It 
must have been acquired openiy, and on a full and 
frank disclosure of every fact likely to influence B.'s 
conduct; and the conduct of A. must be shown to be 
just and honest in every particular. The general in- 
terests of justice, and the safety of those who are com- 
pelled to repose confidence in others, demand that the 
courts shal) inflexibly maintain the rule declaring that 
an agent employed to sell cannot make himself the 
purchaser, nor if employed to buy, can he himself be 
the seller. The moment an agent ceases to be the 
representative solely of his employer, and places him- 
self in a position toward his principal where their in- 
terests may conflict, no matter how fair his conduct 
may be in the particular transaction, he ceases to be 
that which his service requires and his duty to his 
principal demands. Insuch cases the courts do not 
stop to inquire whether the agent has obtained an ad- 
vantage, or whether his conduct is fraudulent or not, 
but if the fact is established that he has attempted to 
assume two distinct and opposite characters in the 
same transaction, the courts will not speculate con- 
cerning the merits of the transaction, but at once pro- 
nounce it void as against public policy. The reason of 
the rule is, that owing to the selfishness and greed of 
human nature, there must, in the great mass of tran- 
sactions, be a strong antagonism between the interests 
of the seller and buyer, and universal experience shows 
that the average man, when his interests conflict with 
his employer's, will not look upon his employer's in- 
terests as more important or entitled to more protec- 
tion than hisown. The object of the principle is to 
elevate the agent to a position where he cannot be 
tempted to betray his trust. To guard against un- 
certainty, all possible temptation is removed, and the 
prohibition against the agent acting in a dual capacity 
is made broad enough to cover all his transactions. 
The rights of a principal will not be changed, nor the 
capacity of the agent enlarged, by the fact that the 
agent isnot invested with a discretion, but simply 
acts under authority to purchase or sell a particular 
article at a specified price. Benson v. Heathom, 1 You. 
& Col. 326; Conkey v. Bond, 34 Barb. 276; 8. C., 36 N. 
Y. 427; Ex parte Lacey, 6 Ves. 625; Brookman v. 
Rothschild, 3 Sim. 153; Rothschild v. Brookman, 2 
Dow & Clark, 188; Gillett v. Peppercorne, 3 Beav. 78; 
Moore v. Moore, 5 N. Y. 256; New York Central Ins. 
Co. v. National Protection Ins. Co., 14 id. 85. Porter 
vy. Woodruff. Opinion by Van Fleet, Vice-Chan. 


DEED — PRESUMPTION AS TO TIME OF DELIVERY.— 
In the absence of proof to the contrary, the presump- 
tion is that a deed for lands was delivered on the day 
when the grantee took possession of the premises. 
Halsey vy. Ball. Opinion by Runyon, Chancellor. 


MARRIAGE — OF WOMAN DOES NOT REVOKE WILL.— 
The marriage of a woman does not in New Jersey 
revoke her will executed before such marriage. A 
widow made her will disposing of her property. She 
afterward entered into a marriage settlement, whereby 
she assigned a very large part of her property (it was 
all personal) and the income thereof, and of all her 
other property, to trustees in trust for herself for life, 
and after her death to distribute the property assigned 
jto certain persons whom she named, and who, witha 





few exceptions, were the same persons who were 
named as legatees in the will, reserving to herself, 
with the express assent of her future husband, a tes- 
tamentary power of disposition over her estate, which 
was by the settlement put into the hands of her trus- 
tees. She was married, and died without any further 
execution of the power. Held, that her will was not 
revoked by her marriage, and was a good execution of 
the power. See Logan y. Bell, 1 C. B. 872; Ryno v. 
Ryno, 12 C. E. Gr. 522; Douglass v. Cooper, 3 M. & K. 
378. Webb v. Jones. Opinion by Runyon, Chan- 
cellor. 


TRUST — POWER TO MORTGAGE INCLUDED IN POWER 
TO SELL.—A power to mortgage is sometimes implied 
in a power to sell. Where power of sale is given to 
raise a particular charge ouly, and the purpose can be 
auswered better by mortgage than by sale, and that 
method is not violative of the intention of the grantor 
of the power, the former mode of raising the money 
should be preferred to the latter. Cooke v. Farrand, 
7 Taunt, 122; Rendelsham vy. Mewe, 14 Sim. 249. The 
cases of Stroughill v. Anstey,1 De G. M.& G. 685; 
Page v. Cooper, 16 Beav. 396, and Ball v. Harris, 4 M. 
& Cr. 264, are authorities on this point. Where power 
of sale is given to raise a particular charge only, and 
the purpose can be answered better by mortgage than 
by sale, and that method is not violative of the inten- 
tion of the grantor of the power, the former mode of 
raising the money should be preferred to the latter, 
for the obvious and sufficient reasou that it is for the 
advantage of the estate that it should be adopted, and 
it is within the limits of the power intended to be con- 
ferred. It would be absurd, to say the least of it, to 
adhere so closely to the literal terms of the grant of 
power as to necessitate a sacrifice of the property, 
when by a reasonable construction that result could 
be avoided. Lord Langdale, M. R., in Haldenby v. 
Spofforth, 1 Beav. 390, in commenting on Lord Mac- 
clesfield’s remark in Mills v. Banks, 3 P. Wms. 1, that 
‘a power to sell implies a power to mortgage, which 
is a conditional sale,’’ says he conceives this to mean 
that where it is intended to preserve the estate there 
under a direction of sale, a mortgage will sufficiently 
answer the purpose. Loebenthal v. Raleigh. Opinion 
by Runyon, Chancellor. 


——$___$ 


CORRESPONDENCE. 
TuHat “LEGAL PARADOX.” 

Editor of the Albany Law Journal : 

In the legal paradox propounded in your last issue, 
I do not think that D. can be considered to have been 
in law a bona fide purchaser without notice, inasmuch 
as the recorded judgment of C. was a notice to all the 
world that a lien existed on the property. Whether 
or not, the judgment lien of C. was subordinate toa 
prior lien of B. as first purchaser, cannot be in any 
way material to D., who had sufficient legal notice 
that alien of some sort in fact already existed. It 
would seem asif C.’s judgment would amount toa 
bar against any junior claim, and being itself inferior 
to B.’s deed, would bave the effect of saving the pro- 
perty to B., unless, indeed, the value of the property 
exceeds the amount of the judgment, in which case D. 
should hold under his conveyance the excess of value 
over the amount of the judgment, and the respective 
interests of B., and D. should be adjusted by proceed- 
ings in partition; while the anomaly is presented that 
C., whose judgment mediated between the claimants, 
fares like the contestants in the fable in re Oyster, to 
to whom the court awarded only the shell. 

Yours, respectfully, 
Wo. H. Hae. 
ALBANY, April 3, 1883. 
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Editor of the Albany Law Journal: 

Since my communication of the 3d inst., I observe 
your correspondent’s solution of the *‘ legal paradox.”’ 
It seems to me to be faulty, for the reason that it con- 
trovenes the general principle that a judgment can 
only constitute a lien on property of the judgment 
debtor, held at the time or subsequently acquired. At 
the time C. recovered his judgment against A., the 
latter had in fact no title tothe property in question. 
Hence it follows that C. cannot in any event take the 
property ; though there may be some doubt as to the 
relative priority of B. and D. 

Yours, respectfully, 
Wo. H. HALE. 

ALBANY, April 7, 1883. 


Editor of the Albany Law Journal: 


The legal paradox mentioned by your Georgia corre- 
spondent in the last number of the JOURNAL has its 
counterpart in the cases of Brazee v. Lancaster Bank, 
14 Ohio, 318, and Holliday v. Franklin Bank of Colum- 
bus, 16 id. 534. In both of those cases there was a 
judgment not levied within the year, a junior judg- 
ment levied within the year and thus acquiring a pre- 
ference as a against the senior judgment, and an in- 
tervening mortgage executed and recorded prior to 
the rendition of the second judgment. It was held 
that each lien shouid prevail according to its age. In 
the case of Holliday v. Franklin Bank, the matter was 
put thus by the court. ‘‘Ifit be attempted to settle 
the question upon the principle of superiority, it runs 
in a circle and produces no result. If the junior takes 
it from the senior judgment, then the mortgage would 
take it from the junior judgment, and the senior judg- 
ment from the mortgage, and thus perpetually without 
aconclusion. If it be attempted to reason it out by 
interposing intervening liens, it results in a triangle of 
equal equities without any circumstance to determine 
in favor of either. If it be said that the intervening 
mortgage should protect the senior judgment because 
it was superior to the junior judgment, and inferior 
to the senior, so it might, with equal reason, be said 
that the senior judgment should check the mortgage 
in favor of the junior judgment, or that the junior 
judgment should protect the mortgage from the senior 
judgment. The court therefore felt the necessity of 
establishing a rule, and that which was considered least 
objectionable was adopted, to wit, that each should 
have precedence according to age.’’ Cf. Van Thorni- 
ley v. Peters, 26 Ohio St. 471. 

Yours, truly, 
G H.W. 

CINCINNATI, April 3, 1883. 


NEW BOOKS AND NEW EDITIONS. 


ABBOTT’s New YorK DiGest, SUPPLEMENT. 


We have received the first volume of this long 
needed and important publication. It contains 1,150 
pages and comes down to the title, Insolvency. The 
second volume is in a state of forwardness, and will 
complete the supplement, which will cover the period 
from 1873 to 1882, inclusive. The work is admirable in 
its completeness, its analysis, its arrangement, and its 
precision, and in several points is even superior to the 
preceding volumes of the series. The delay in issuing 
it has enabled Mr. Abbott to note the recent changes 
in our law wrought by the Codes, and he has faith- 
fully noted these. It must be observed that this sup- 
plement digests not only the decisions, but the general 





laws of the State for the last ten years, and the New 
Code of Civil Procedure. It also contains references 
tothe American Decisions, the American Reports, 
Moak’s English Reports, to many legal treatises, and 
to the current legal periodicals. In short, we regard 
this as the best current digest of State law that we 
have ever examined, and as «a model for all _ digesters. 
Of course every lawyer in the State who keeps any 
law books must have this, and in view of this necessity 
it is a pleasure to us to be able to recommend the work 
unreservedly. It is marked on every page by the in- 
dustry, intelligence and fidelity which its accomplished 
compiler has always bestowed upon his work. The 
volume is finely printed, and is published by Baker, 
Voorhis & Co., of New York. 


Woop on NUISANCES. 


A Practical Treatise on the Luw of Nuisances in their various 
forms; including remedies therefor in law and in equity. 
Second edition. Carefully revised by the author, H. G, 
Wood, Albany, N. Y., 1883. Pp. xxxix, 1071. 


Mr. Wood is one of the very best of our recent law 
writers, and this we think is the very best of his books. 
It has taken the rank of an authority, and as such is 
universally cited in this country. The work has been 
very conscientiously revised and considerable addi- 
tions have been made. It is really a mine of learning 
on a great variety of subjects into which the doctrine 
of nuisance branches, and therefore is one of the most 
useful law books of recent years. The arrangement 
is so zood that the practitioner does not need to delve 
for what he seeks, and when he finds it the author's 
expression is so definite that there is no possibility of 
misconstruction or doubt. 


PoMEROY’s REMEDIES AND REMEDIAL RIGHTs. 


Remedies and Remedial Rights by the civil action, according 
to the reformed American procedure. A treatise adapted 
to use in all the States and Territories where that system 
prevails. By John Norton Pomeroy, LL. D. Second edi- 
tion. Boston, Little, Brown, and Co., 1883. Pp. Ixviii, 881, 


Of the first edition of this work we spoke at consid- 
erable length and favorably. See 13 ALB. Law JouRN- 
151. Large additions have been made to the notes, 
and amuch better index is furnished. We do not 
agree in all points with the learned author in his 
theories of codification, but this work, and all his 
works, are admirable in every practical respect. 


CooLEy’s CONSTITUTIONAL LIMITATIONS. 


A Treatise on the Constitutional Limitations which rest upon 
the legislative power of the States of the American 
Union. By Thomas M. Cooley, LL. D. Fifth edition, 
with considerable additions, giving the results of the 
recent cases. Boston, Little, Brown, and Co., 1883. Pp. 
Ixxxi, 886. 


Of former editions of this celebrated work we spoke 
in 4 ALB. LAw Journ. 164; 9id. 177. It is impossible 
to exaggerate its merits. Itis an ideal treatise, and 
not only a standard authority, but almost exclusively 
sovereign in its sphere. It is cited in every argument 
and opinion on the subjects of which it treats, and not 
only is the book authoritative as a digest of the law, 
but its author’s opinions are regarded as almost con- 
clusive. This can be said of very few legal treatises, 
but it can indisputably be said of this. It is unques- 
tionably the best of Judge Cooley’s works, and the 
one on which he must rely for his reputation. 
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ALBANY, APRIL 21, 1888. 











CURRENT TOPICS. 


VERY serious question has arisen in England, 
namely, whether anybody but a lawyer may 
properly speak of his patrons, patients, or customers 
as “clients.” The London Law Times says: ‘‘ The 
question seems to have arisen from a judicial repri- 
mand lately addressed to a tradesman-witness who 
spoke of his customersas hisclients. Etymologically, 
of course, the term is derived from the Latin cluere, 
or its cognate Greek form xAvezr, to hear, or listen 
to, and is accordingly compared by Niebuhr to the 
German hoeriger, a dependant. Historically, it was 
first used in Latin as the correlative of patronus. 
Any Roman citizen who wanted a protector might 
attach himself to a patronus, and would thenceforth 
be a cliens, and numberless allusions by classical 
writers show that one of the patron’s principal duties 
was toact asthe legal adviser and advocate of 
his client. The strict modern use of the word seems 
to be founded on this custom. By Johnson a client 
is said tobe ‘one who applies to an advocate for 
counsel and defense ;’ and Webster, after noticing 
the application of the word in Roman times, defines 
it as ‘one who applies to a lawyer or counsellor for 
advice and direction in a question of law, or commits 
his cause to his management in prosecuting a claim 
or defending against a suit in a court of justice.’ It 
is said however that in French the term bears a 
wider signification, and is applied to the patients of 
a doctor, and to the customers of an ordinary trades- 
man, Even this is tobe doubted, for referring to 
the dictionary of M. Littré, we find an express dis- 
approval of this neologisme, as he calls it. We have 
therefore no hesitation in saying that the term 
‘client’ can only be properly used in connection 
with legal matters, and that when employed by 
doctors, house agents, merchants, or ordinary trades- 
men, it is distincly a misnomer.”’ In this country 
architects are in the habit of speaking of their 
‘‘clients.” This it seems isso in England, and even 
bankers have been poaching on our preserves. The 
Law Journal says: ‘‘ There isno putting bounds to 
the use of words in the English language, which is 
every day changing, but by derivation the word is 
confined to cases in which the client is in a relation 
of dependence for advice or support on the patron, 
which is the term applicable to the other side of the 
relation; and by usage, the word is confined to the 
relation in which the advice given is in regard to law 
and the support in the conduct of law suits. The 
etymology of the word at once disposes of the pre- 
tensions of tradesmen. They are the clients, if any 
one,and not their customers,to whose ‘ distinguished 
patronage ’ they constantly appeal. Further, the 
necessity for advice to the client in matters which he 
himself does not understand, and support in the 
prosecution of rights which he cannot prosecute for 
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himself, excludes the whole race of accountants, 
agents, architects, and others. They have employers, 
principals and customers, but not clients. Further, 
the word is frequently used in Acts of Parliament in 
reference to lawyers, and to them alone; and is not 
applied, except, perhaps, in metaphor, by any 
established writer or accurate speaker to any other 
relationship.” If these other gentlemen are going to 
usurp the peculiar name of our customers, we may 
feel called upon to adopt some other —‘‘ patients,” 
for example, would be a good one. 


The recent suit of Hickey v. Morrell, in the city of 
New York, conveys a humiliating sense of the trans- 
ient fame of the lawyer in comparison with that of 
members of professions much less intellectual. This 
was an action against a warehouseman for damages 
by the loss of valuable paintings stored in his ware- 
house and destroyed by fire, and which had once 
belonged to Peter Fanueil of Boston. Two of these 
paintings were portraits by Sir Joshua Reynolds, 
and two by Sir Peter Lely, and others by Blackburn 
and Gilbert Stuart. Mr. Clarence Cook testified to 
the genuineness of the Reynolds pictures, and that 
they were quite valuable, as were also those by Sir 
Peter Lely. George Earle, a dealer in paintings, 
testified that the value of Reynold’s paintings de- 
pended upon how many dealers here were interested 
in running the picture up or running it down. He 
would be willing to give $2,000 for a Lely, and could 
sell it for $5,000. Mr. Cook, it is reported, testified 
that in his opinion Reynolds was the greatest 
portrait painter that ever lived. That was certainly 
rating him rather extravagantly, when we recall 
Titian, Holbein, Velasquez and Van Dyck. But if 
any lawyer of the present day shall even be heard 
of a century hence, it is quite certain that a great 
artist will long outlive him. If Lord Mansfield or 
Erskine had written a book, and but one copy were 
attainable, it probably would not bring a tenth of the 
value of one of Reynold’s poorest portraits. 


A singular bill has been introduced in the Michi- 
gan Legislature, namely, to try the question of a 


testator’s capacity in his life-time. The provisions 
of the bill have been thus summarized: ‘‘ The meas- 
ure does not change the existing law with regard to 
wills, but adds toit a provision that any one who 
desires to do so may present his will to the circuit 
or probate judge of the county in which he lives, 
together with a petition declaring that it was duly 
executed by the petitioner, that he was of sound 
mind and memory, and not subject to any undue 
influence, and praying that it be allowed. He is at 
the same time to furnish a list of all persons who 
would be interested in his estate as heirs. A day is 
then to be appointed for hearing the petition, 
which the heirs may oppose if they choose. At the 
hearing the judge is to inquire into the testamentary 
capacity of the testator, examine any witnesses that 
may be produced, and if it appears that he is in a fit 
condition of mind to dispose ot his property, is to 
make a decree establishing the will, which shall be 
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final and conclusive as to the question of testament- 
ary capacity. The contents of the will are not re- 

uired to be made known. One patent objection to 
this measure has been mented on, namely, the 
impracticability of judging of the question of undue 
influence without knowing the contents of the will. 
Manifestly it would generally be very impolitic and 
unsafe for the provisions of testators to be divulged 
beforehand. But another objection occurs to us, 
which has not been raised, namely the consequent 
inconvenience of changing the will. Testators 
frequently desire to make changes. Marriage and 
birth of children, among other things, are valid 
reasons for changes. It would be rather inconvenient, 
not to say ludicrous, for a testator to have his 
capacity judicially inquired into and settled every 
time he wanted to alter his will. The bill in question 
provides that ‘‘ the heirs may oppose if they choose.” 
If they do not know the contents, how do they 
know they want to oppose? We are inclined to 
believe that the best safeguard against what 
some of the newspapers feelingly call “posthumous 
insult ” of testators, would be to deny the defeated 
party costs out of the estate (as is the law in our 
State) or if you choose to charge them with costs of 
the proponents. 


Who will say, de minimis non curat lex, after ob- 
serving the tenderness of our Legislature toward 
lobsters? An ineffectual attempt has been made to re- 
peal the law which prohibits the catching of lobsters 
above ten inches in length, or ten and a half, we are 
not certain which; or rather adjures the catcher to 
put them back in their native element after they 
have inadvertently been caught; for we do not sup- 
pose any law could prevent undersized lobsters 
from crawling into the pots. The enforcement of 
this law must necessarily be attended with a good 
deal of trouble to the conscientious lobster hunter, 
for he must measure every doubtful lobster, either 
by a pocket rule or a mark on the gunwale of his 
boat. The ladies have a way of measuring a yard 
of dress goods by taking one end of the cloth in one 
hand and stretching the arm to its extreme length, 
and applying the fabric tautly stretched, to the end 
of the averted nose; this is a just yard, no matter 
what the length of the feminine arm or nose. The 
early trappers in this country used to buy furs from 
the Indians by the pound, and convinced the con- 
fiding red men that the trapper’s foot weighed just 
a pound. We hope our fishermen will adopt 
more exact tests than either of these devices. 
Moreover, applying the lobster to the end of the 
nose might occasionally be attended by pain. The 
good citizen will gladly suffer personal inconveni- 
ence in the cause of suffering shell-fish, and may 
depend upon it that Mr. Bergh, or Mr. Gerry, or 
Mr. Roosevelt, or some other of our unselfish hu- 
manitarians, will have a sharp look-out upon his 
catchings, and see that there is no criminal stretch- 
ing of young lobsters. 


Mr. Nelson introduces in our Senate a bill to 
amend the Code of Civil Procedure by providing 








that ‘‘ Every action brought by one or more stock- 
holders in a corporation against the corporation and 
other parties founded on rights which may properly 
be asserted by the corporation, must be upon a veri- 
fied complaint, and such complaint must contain an 
allegation that the plaintiff was a share-holder at the 
time of the transaction of which he complains, or 
that his share had devolved on him since by opera- 
tion of the law. The complaint must also set 
forth with particularity the efforts of the plaintiff to 
secure such action as he desires on the part of the 
managing directors or trustees and if necessary, of 
the share-holders, and the ,causes of his failure to 
obtain such action.” This is proper so far as it goes, 
but we would go further and provide that no injunc- 
tion should be granted to deprive one not a party of 
his rights without giving him a hearing, i. e., an 
injunction against A., forbidding him to pay his debt 
to B., where B. is not made a party and has no 
opportunity to move to vacate or modify; and 
further that in analogy to the provision about coun- 
ter security in an action torecover a chattel, if the 
defendant enjoined should offer the same security 
against injury to the plaintiff by dissolving the 
injunction that the plaintiff has given against injury 
to the defendant by granting it, the injunction 
should be vacated. Of course we are speaking of 
cases where money will mend the harm. Although 
the theory of our law is that injunctions are to be 
granted only in cases of apparent ‘‘ irreparable 
damage,” yet in practice they are by no means con- 
fined to such cases. Injunctions are granted much 
too frequently, and in many cases of corporations 
work great oppression and injustice to stockholders 
who have no quarrel, but have no day in court. An 
eminent jurist of another State recently wrote on 
this subject to a public man in this State: ‘‘I do not 
know how it seems to you, but to me it is inexpli- 
cable and intolerable. I should think some check 
ought to be put upon the present practice of tying 
up corporate business by injunction upon the appli- 
cation of any dissatisfied or blackmailing stock- 
holder.” 


It is apparent that the opponents of the Civil Code 
hope to defeat its passage in the Senate by dilatory 
tactics. They cannot hope to do it by any manly 
means or fair argument. There is unquestionably a 
large majority of Senators in favor of the bill. The 
same is true of the judiciary committee. We 
know that the chairman of the committee is opposed 
to it,and all we ask of him, in behalf of a considerable 
majority of the lawyers and an overwhelming 
majority of the people at large of this State, is not 
to suffer the bill to be so delayed by argument in 
committee as to render action upon it in the Senate 
impracticable. An early adjournment is now talked 
of, and the half dozen opponents of the Code from 
the city of New York would eagerly take turns in 
talking against time, or against eternity, if they 
thought they could thus postpone the inevitable and 
dreaded day when they shall have to read a new law- 
book which none of their number has written. 
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NOTES OF CASES. 


N Railroad Co. v. Walrath, 38 Ohio St. 461, it was 
held that a passenger, by train of a railroad 
company, travelling in the coach of a sleeping-car 
company, may properly assume, in the absence of 
notice to the contrary, that the whole train is under 
one management; and in such case, where he sus- 
tains injury by the negligence of one in the employ 
of the sleeping-car company, he may maintain an 
action against the railroad company. The court said: 
‘Counsel for plaintiff in error argue in this case 
that sleeping-cars have became recognized as so far 
necessary to the comfort and convenience of passen- 
gers by railway, that railway companies may be com- 
pelled, in like manner, to attach the coaches of 
sleeping-car companies to their trains, where they 
have failed to provide their own cars for such pur- 
pose, in which case there should be a corresponding 
modification of the liability of the railroad company, 
and that whether the arrangement between the com- 
panies be enforced or conventional, the railroad 
company should not be liable for injury to passen- 
gers resulting solely from negligence of the agents 
of the sleeping car company. In support of this 
view, attention is called to the fact that in Penn. Co. 
v, Roy, 102 U.S. 451, where the liability of the rail- 
road company for an injury received in a car of the 
Pullman Palace Car Co., was asserted, Harlan, J., 
lays stress on the fact that the railroad company had 
published and circulated cards, which where in such 
form as to induce the belief that the sleeping-car 
was under the management and control of the rail- 
way company. But on examination of the whole 
opinion, we find there was no intention to place the 
liability on such narrow ground; and we have no 
hesitancy in saying, that in the absence of notice 
that the company will not be liable for defective 
appliances in the sleeping-car or negligence of ser- 
vants of the sleeping-car company, a passenger may 
well assume that the whole train is under one general 
management. Thorp v. Railway Co., 76 N. Y. 402; 
8. C., 832 Am. Rep. 325; Kingsley v. Railroad Co., 
125 Mass. 54; 8S. C., 28 Am. Rep. 200. How fara 
railway company may, by agreement with a sleeping- 
car company, known to the passenger, exonerate 
itself for liability for such injuries, is a question 
concerning which we express no opinion.” See 26 
Aus. L. Jour. 523. 


In Nevin v. Pullman Palace Car Co., Illinois 
Supreme Court, March 27,1883, the suit was brought 
by Nevin against the car company for refusing to 
permit him to occupy a sleeping berth assigned to 
him and which he offered to pay for. The lower 
courts decided that the plaintiff had no power to 
force accommodations from the car company, and 
that it was optional on its part to furnish the same. 
The court asserts that the running of sleeping-cars 
has become a business and social necessity, and in this 
view the law can impose obligations on the company 
the same as on railways, ferrymen, and innkeepers. 
In the language of the opinion: ‘‘ When, therefore, 





a passenger who under the rules of the company is 


entitled to a berth on payment of the usual fare, 
and to whom no personal objection attaches, enters 
the company’s sleeping-car at a proper time with the 
purpose of procuring accommodations, and in an 
orderly and respectful manner applies for a berth, 
offering or tendering the customary price therefor,the 
company is bound to furnish it, provided it has a 
vacant one at its disposal.” For a breach of any of 
these implied duties the court holds the company 
clearly liable. 


In Anderson v. Brewer, Poole County Court, Eng- 
land, March 19, 1883, as we learn from the Law 
Journal, was an interesting question as to the effect 
of an act of God upon an executory contract. The 
facts as they were proved at the trial were that in 
May, 1881, the plaintiff, who is a grower of grapes 
for the market, had a quantity in his greenhouse for 
sale. An interview between the plaintiff and the 
defendant took place, and it was finally agreed that 
the defendant was to give 22J. for the grapes as they 
stood, to be taken away by the defendant as they 
became ripe and the demands of his business re- 
quired. The time for grapes ripening extends 
generally from June to the following February. 
The defendant began taking from the bulk in July, 
and continued doing so until the end of August, when 
an interval occurred of five or six weeks, during 
which none were removed. On October 21, on 
defendants sending for a further supply, it was 
found that owing to a fog the remaining portion of 
the undelivered grapes had become injured and un- 
salable. The jury found a verdict for the plaintiff 
for the full amount. On these facts the defendant 
moved to enter a verdict for the defendant on the 
ground that the defendant having paid 12/. into 
court for the grapes actually delivered, as to that 
portion of the grapes incapable by the action of the 
fog of being delivered, the plaintiff cannot recover, 
it being the intention of the parties when the pur- 
chase was made that the defendant was only to be 
liable for the value of the grapes delivered by the 
plaintiff in a state fit for sale. On the other hand it 
was urged that the grapes having been bought in 
bulk by the defendant, the contract was absolute 
and not executory, and that the property passed at 
once, and with all risk of loss. The court said: 
‘*The grapes, the subject-matter of the sale, were 
existing at the time, and capable of being ascertained 
and identified. They were sold all together as they 
stood,and the price, 22/., was fixed and agreed upon. 
According to the authorities, sale at that moment 
was complete, and the right of property and the 
risk of loss were transferred from the vendor to the 
vendee (Bloxam v. Saunders, 4B. & C. 948); and this 
although the right of possession may continue in the 
vendor until the purchase-money has been paid or 
tendered. The fact that the grapes when sold by 
the plaintiff to the defendant had to acquire certain 
qualities, such as increased growth, color and ripe- 
ness, does not in my opinion make the contract 
executory, or impose any other duty on the plaintiff 
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than that which attaches to a depository or a 
gratuitous bailee, 7. ¢., to take such care of the thing 
bailed to him which a reasonably prudent man takes 
of his own property of a like description (G@éblen v. 
WW’ Mullen, 25 L. R.,2 P. C. 317). In the present case 
no question arises as to negligence on the part of 
the plaintiff, and but forthe accident of the fog 
intervening, which Mr. Druitt contends is the ‘act 
of God,’ it appears to me that no possible doubt 
could be raised as to the plaintiff's right to recover 
in this action. To support his argument that the fog 
being the act of God, and making the delivery of 
the remainder of the grapes impossible, rendered 
void that partof the contract which was unper- 
formed, the case of Taylor v. Caldwell, 32 Law J. 
Rep. Q. B. 165, is cited, in which it was decided 
that where a contract is entered into for the use of 
a furnished saloon for the giving of a concert, and 
the saloon is destroyed by fire before the time ap- 
pointed for the concert, the parties to the contract 
are excused from the performance of it; but it ap- 
pears to me there is a clear distinction between that 
case and the present. In Taylor v. Caldwell, before 
the fire took place there were duties on both sides 
to be performed. In the present there was no duty 
to be performed by the plaintiff save as gratuitous 
bailee; the property inthe grapes had passed from 
the plaintiff to the defendant, and a liability incur- 
red by the latter to pay the price agreed for them 
which was enforceable in law.” 


In Moss v. City of Burlington, Iowa Supreme 
Court, March 21, 1883, 15 N. W. Rep. 267, it was 
held that when a person securely fastens his horse 
to a post in a street, and the horse breaks and runs 
away, and is killed by running over a precipice or 
declivity which the city had neglected to fence, no 
recovery can be had when it is evident that there 
would have been no accident if the horse had been 
driven at the time; that a city is not bound to keep 
its streets passable for runaway horses not being 
driven. The court said: ‘‘It is evident, we think, 
the plaintiff is not entitled to recover simply because 
the horse had escaped from his control without his 
fault. The city must keep the streets in a reasonably 
passable condition for travelers, but it is not bound 
to keepits streets passable for horses which have 
escaped from the control of their owners. * * * 
No adjudicated case to which our attention has 
been called goes as far as we must in order to sustain 
the ruling of the Circuit Court. In Ward v. North 
Haven, 43 Conn. 148, the only point determined was 
that the plaintiff might recover wlien he had hitched 
his horses on his own premises and they became 
frightened, broke the fastening, and ran into and 
along the highway and were injured. No question 
as to the defendant’s negligence was ever suggested. 
* * * In Kennedy v. Mayor, 73.N. Y. 365; S. 
C., 29 Am. Rep. 169, the complaint stated ‘that 
while the plaintiff was backing his cart for the pur- 
pose of loading the same with brick, his horse sud- 
denly became unmanageable and backed off the 








dock, into East river and was lost.’ The negligence 
of the defendant consisted in failing to have a 
‘string-piece on the dock.’ It was held there could 
be.a recovery ‘although the horse was not at the 
moment obedient to the will of the owner.’ The 
court distinguished the case from one where the 
horse had escaped from the control of the owner. 
So here we are not called on to determine what the 
rule would be where a horse became frightened 
while being driven along a street. In such case it 
may be safely assumed the question to be determined 
would largely depend on the care the person injured 
was using at the time the accident occurred. Davis 
v. Inhabitants of Dudley, 4 Allen, 557. In Brown vy, 
Glasgow, 57 Mo. 156, it is said a city is not bound to 
‘provide thoroughfares of such ample dimensions and 
such matchless grade that accidents from runaway 
teams would be absolute impossibilities.’ ”” The court 
distinguished Manderschid v. Dubuque, 29 lowa, 73; 
8. C., 4 Am. Rep. 196. The holding should be com- 
pared with Ring v. City of Cohoes, 77 N. Y. 88; 8. 
C., 33 Am. Rep. 574; Cityof Atlanta v. Wilson, 59 
Ga. 544; 8. C., 27 Am. Rep. 396, which were cases 
of runaway driven horses. 





COMMON WORDS AND PHRASES. 





MPORTED. — This word cannot be applied to 
persons. People v. Compagnie Generale Trans- 
atlantique, United States Supreme Court, February, 
1882. The court said: ‘*‘ We know of nothing which 
can be exported from one country or imported into 
another that is not in some sense property—property 
in regard to which some one is owner, and is either 
the importer or the exporter. This cannot apply to 
afreeman. Of him it is never said he imports 
himself, or his wife, or his children.” 
InspecTIoN.—The facts of criminality, pauperism, 
lunacy, orphanage, or infirmity cannot be ascertained 
by “inspection.” People v. Compagnie Generale Trans- 
atlantique, United States Supreme Court, February, 
1882. The court said: ‘“ What is an inspection? 
Something which can be accomplished by looking 
at or weighing or measuring the thing to be inspec- 
ted or applying to it at once some crucial test. 
When testimony or evidence is to be taken and ex- 
amined it is not inspection in any sense whatever.” 
Buriprne. — A canal boat, frozen fast and used by 
the captain as a dwelling, is not a ‘‘ building,” 
within the statute of burglary. State v. Green, 
Passaic Quarter Sessions (N. J.), March, 1883. 
EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS. — 
In Pollock v. U. 8. Mutual Accidental Association, 
Pennsylvania Supreme Court, February 12, 1883, 
the defendant insured a life against accident, the 
amount to be paid only on clear proof that death 
‘<was caused by external violence and accidental 
means ;” and not if caused “ by the taking of poison,” 
or was ‘‘the result of design either on the part of 
the member or any other person.” The insured died 
in consequence of innocently taking deadly poison, 
which he mistook fora harmless beverage. Held, 
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that the defendant was not liable. The court said: 
“Tt is not necessary that the poison be taken with 
an intent to produce death, in order to defeat a claim 
flowing from the membership. If the poison 
be innocently taken and without knowledge of the 
injurious effect which it was likely to produce, 
and did produce, so far as the person taking it is 
concerned, the effect may be said to be accidental. 
If we go astep further, and admit in such case that 
the ‘means’ are accidental, yet it is one of the 
accidental means expressly excepted from the pro- 
tective power of the certificate. The liability for in- 
juries caused by external violence is still further 
limited and restricted. Thus the benefits do not 
extend to cases where the injury was ‘the result of 
design either on the part of the member or of any 
other person.’ To hold the association liable for a 
death caused by taking poison would not only be in 
conflict with the letter of the agreement, but con- 
trary to the whole purpose for which the association 
appears to have been formed.” Tothe same effect, 
Hill vy. Hartford Accidental Ins. Co., 22 Hun, 187; 
Bayless v. Travellers’ Ins. Co., 14 Blatch. 143. 
LrvE-stocK Runnina at Larce. —A team of 
horses, hitched near a railway, were frightened by 
atrain, ran away, and coming upon the track one of 
them was killed by a train. J/eld, that they were 
“live-stock running at large,” within the meaning 
of the railroad fencing law. Inman v. Chicago, etc., 
R. Co., Iowa Supreme Court, March, 1883. The 
court said: ‘*‘ The appellant insists that the horses in 
question, harnessed and hitched to a wagon, and 
thus constituting a team, do not come under the 
designation of live-stock, The word ‘stock,’ as em- 
ployed in agriculture, means, according to Webster, 
domestic animals, or beasts collected, used or raised 
ona farm; asa stock of cattle or of sheep, called 
also live-stock. Now, while it may be admitted that 
the term ‘ stock ’ does not embrace the idea of a team, 
it cannot, nevertheless, be denied that the term 
‘team’ embraces the idea of live-stock. The word 
‘team’ means two or more horses, oxen, or other 
beasts harnessed together to the same vehicle for 
drawing. A team therefore is composed of live- 
stock, and cannot exist without it. It would be 
exceedingly technical to hold that two horses, when 
harnessed and hitched together to a wagon, cease to 
fall under the designation of live-stock. The appel- 
lant further insists that the team was not running at 
large, as contemplated in the statute. In Welsh v. 
0., B. & Q. Ry. Co., 58 Iowa, 632, it was held that 
the jury was warranted in finding that a horse was 
running at large which had ona bridle with the 
rein over his head, and a halter rope which was 
untied and dragging. In that case an instruction 
as follows was approved: ‘The words ‘running at 
large,’ as used in the statute, import that the stock 
are not under the control of the owners; that they 
are not confined by inclosures to a certain field or 
place, nor under the immediate care of shepherd or 
herdman; that they are left to roam wherever they 
may go. But where an animal escapes from the con- 
trol of the owner, and cannot be caught by the 





owner, then such animal would be running at large, 
within the meaning of the statute.’ We are content 
with the doctrine announced in the foregoing case. 
Under it there can be no doubt that the horse in 
question in this case was running at large when it 
received the injury complained of.” 

MALADMINISTRATION — MISADMINISTRATION.—In 
Minkler v. State, Nebraska Supreme Court, March, 
1883, the court remarked: ‘‘ Counsel draw a distinc- 
tion between the legal meaning of the prefixes ‘ mal’ 
and ‘ mis,’ and in effect claim that while the county 
surveyor was guilty of misadministration, he was 
not guilty of maladministration. But whatever there 
may be in the original meaning of the two words, 
we find them used in the law books almost or quite 
interchangeably, indicating a regard for euphony of 
sound rather than a distinction in meaning. Thus, 
in Bouvier’s Law Dictionery, under the word ‘ mal- 
practice,—in Latin, male prazis,—we find the 
several definitions of willful malpractice and igno- 
rant malpractice. Certainly the prefix ‘mal’ is not 
used in the two last cases to signify intentional 
wrong. In the case of Coite v. Lynes, 33 Conn. 109, 
the court use the following language: ‘ For a mis- 
feasance strictly, a default in not doing a lawful act 
in a proper manner, omitting todo it as it should be 
done, while the malfeasance is the doing of an act 
wholly wrongful and unlawful, and non-feasance is 
an omission to perform a required duty at all, or 
total neglect of duty.’ The phrase ‘maladministra- 
tion’ is not found in any of the law dictionaries, but 
we cannot be far wrong in giving it the signification 
of wrong administration; and we believe that to be 
the sense in which the legislature used it in framing 
the section under consideration. Certainly the prefix 
‘mal’ could not have been therein used in the sense 
of corruption or oppression, as these are both ex- 
pressly provided for by other clauses of the same 
section.” 

MANUFACTURE.— -Making gas isa “ manufacture.” 
Nassau Gas-light Co. v. City of Brooklyn, 89 N. Y. 
409. The court said: “ We can see no just reason 
for interpreting the words ‘manufacturing corpora- 
tions’ in any other than their usual and ordinary 
sense, and as relating to all companies, under what- 
ever law incorporated, and by whatever general 
name, whose chief and principal business is the 
manufacture and sale of artifical products. But it 
is said again that illuminating gas is not such artifi- 
cial product, but a bounty of nature, imprisoned in 
coal, and needing only to be set free; and we are 
asked to take judicial notice of that fact. It has not 
been proved; itis contradicted by the admission of 
the plaintiff's certificate describing the character of 
its business; and also by the express finding of the 
trial court. To invoke judicial notice against proven 
facts would make the judge independent of the evi- 
dence. But if our general knowledge, not perhaps 
precisely accurate or scientific, could be properly 
brought into the discussion, it would harmonize 
with the facts established without it. Such com- 
mon understanding is, that the illuminating gas 
furnished to our streets and dwelling, as furnished 
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and used, is nota mere natural product, but an 
artificial combination and modification of several. 
The process is aptly described as a destructive 
distillation of coal. The illuminating gas of the 
richer cannel or caking coals, by itself unfit for use 
because of imperfect combustion, is ordinarily min- 
gled in definite and ascertained proportions with an 
excess of non-illuminating gas obtained from poorer 
coals, or other sources of supply, which serves to 
dilute and thus utilize and carry the light-giving 
gas. So that the resultant compound differs widely 
from each of its constituent elements, but even yet 
needs to be further modified and changed before it 
is fitfor use. Condensation and washing rid it of 
certain impurities; a chemical process frees it from 
others; it is finally stored ina holder of ingenious 
construction; transported through pipes having 
peculiar appliances; and measured out to the con- 
sumer through a meter which is the result of con- 
siderable inventive skill, but whose accuracy is not 
always cheerfully admitted. One at all familiar with 
the ordinary process which ends in the illuminating 
gas adapted to our use, and with the mechanical 
devices and operating skill necessary to attain the 
desired result, cannot be easily convinced that the 
business of producing it is not properly and accu- 
rately described as a manufacture, and the corpora- 
tion engaged in it as a ‘ manufacturing corporation.’ ” 
REMAINDER OF THE LitTLE PROPERTY.— A 
testator, a bachelor, eighty years of age, after be- 
queathing to one of his nephews, with whom he had 
his home, certain stocks of the value of fifty dollars, 
made to the wife of this nephew a bequest in the 
following terms: ‘‘ And to my beloved niece, A. T. 
D., who carefully nursed me and didall she could 
to alleviate my distress and contribute to my com- 
fort, I hereby give and bequeathe the remainder of 
the little property 1 shall have when I depart from 
this earth, a brief schedule of which bequest 
follows,” comprising one hundred and thirty dollars 
and various articles, out of which is reserved two 
debts, leaving about seventy-five dollars in value. 
About eleven months after the execution of the will, 
and four months before his own decease, his only 
brother, resident in Massachusetts, died intestate. 
From his brother’s estate he received nothing during 
his life-time; but his estate, some more than two 
year’s after the testator’s decease, received two 
thousand four hundred and four dollars as the 
distributive share belonging to it. Held, That the 
clause, ‘‘ the remainder of the little property I shall 
leave,” etc., considered in connection with the other 
portions of the will, and read by the light of the 
circumstances under which the will was made, the 
state of his property, his kindred and the like, does 
not include the money inherited from his brother’s 
estate, but that the same is intestate property, to be 
distributed by the rules of descent. Dunlap v. 
Dunlap, 74 Me. 404. 
Uss. — A building used partly as a dormitory and 
boarding-house for students of an academy, and 
partly as a public house, is not exempt from taxation 


Phillips Exeter Academy v. Hxeter,58 N. H. 306. ‘Is 
the use here shown such as was undeystood and in- 
tended by the legislature which granted the plain. 
tiffs’ charter would exempt their property from 
taxation? We think not. The use intended as a 
ground of exemption was exclusive. It was a direct 
use for the purposes of the academy. It was the use 
that was to determine the exemption — the direct, 
not the indirect or remote. Ownership was not to 
be the test of exemption; use was. The idea that 
ownership was to be the test was excluded by the 
language in which the exemption is expressed. The 
plaintiffs had no authority to hold any property 
except such as might in some way subserve the pur- 
poses for which their charter was granted, and in 
this view all the property owned by them is for the 
use of the academy; and if the intent had been to 
grant an exception as broad and comprehensive as 
that here claimed, this intent would have been expres- 
sed in unequivocal language. The fact that the legis- 
lature ignored ownership and made use of the test, 
shows unmistakably that they recognized the essen- 
tial distinction between the two, and fixed the latter, 
in preference tothe former, as the basis of exemp- 
tion. * * * The phrase ‘for the use of’ is not 
to be taken in the same sense as for the benefit of. 
It is used in amore limited and restricted sense. 
The sole intent of the legislature was, to grant to the 
plaintiffs exemption from taxation on such property, 
and such only as was used by them directly in carry- 
ing on their enterprise —to their school-houses and 
lands, devoted immediately and exclusively to the 
purposes of their grant.” 


— + —_— 


INSUFFICIENT TENDER BACK OF MORT- 


GAGE. 
MAINE SUPREME JUDICIAL COURT, DECEMBER 7, 1882. 
CHASE Vv. HINCKLEY.* 

C. took from H. a written assignment of a mortgage and 
notes in payment for real estate sold and conveyed by 
warranty deeds, the amount due upon the mortgage debt 
being less than the sum represented by H. C. tendered 
back the mortgage and notes and assignment thereof to 
H., and brought bill in equity to cancel his deed and note 
given therefor. Held, that as the mortgage can only be 
conveyed in writing itis not sufficient to tender it back 
without a written conveyance with covenants of warranty 
against all persons claiming under C. 

ILL in equity. Heard on bill, answer and proofs. 
The bill sets out that the plaintiff sold and con- 
veyed by warranty deed to the defendant, certain land 
in Bluehill,for the sum of seven hundred dollars,and in 

payment for the same he took from the defendant a 

mortgage properly assigned and two notes upon which 

there was then due, after allowing for a twenty-seven 
dollar indorsement on one, the sum of one thousand 
eighty-two dollars and six cents, as appeared by the 
face of the papers and as the defendant represented ; 
and the plaintiff agreed to allow defendant one thou- 
sand dollars for the mortgage and gave him a note of 
three hundred dollars for the balance over and above 
the seven hundred dollars; that in fact the mortgage 
notes, which were at that time overdue, were mostly 
paid, there being less than two hundred dollars due upon 





*To appear in 74 Maine Reports. 
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them instead of the s::m one thousand eighty-two dol- 
lars and six cents. cepresented by the defendant; that 
upon ascertsiuing the facts the plaintiff had tendered 
back to the defendant the mortgage and notes,and the 
assignment thereof, the same never having been re- 
corded; and the bill asked that the contract be de- 
clared void and the defendant required to release to 
plaintiff his interest in the land conveyed and be en- 
joined from collecting the three hundred dollar 
note. 

The facts found by the court are stated in the opin- 
ion. 


A, P. Wiswell, for plaintiff. 
H. A. Tripp, for defendant. 


DANFORTH, J. This is a bill in equity asking for the 
rescission of an executed contract for the purchase of a 
mortgage, and that the defendant may be required to 
restore the consideration received therefor, on the 
ground of fraud. The fraud alleged is that false re- 
presentations were made as tothe amount due upon 
the mortgage. The answer explicitly denies the false- 
hood, and alleges that the truth was stated so far as 
known; that no specific sum was given as due, but 
substantially that the amount was in dispute. 

The evidence in the case is clearly sufficient to over- 
come the answer and sustain the allegations in the 
bill. It is conceded that the plaintiffin the contract 
allowed substantially the amount which appeared to 
be due, and unless he so understood and _ believed, his 
conduct would be inexplicable; and the statement that 
he was informed that aless amount was due, or that 
the amount ora material part of it was in dispute 
would seem scarcely credible. This belief and conduct 
on the part of the plaintiff must have been induced by 
the acts and statements of the defendant, for he pro- 
duced the notes with but the twenty-seven dollars 
indorsed. The defendant concedes that the question 
as to the amount due was discussed, and it does not 
appear that the plaintiff obtained any information 
from any other source. Indeed it is now made an 
objection that he did not inquire otherwhere. But 
where should he inquire with more probability of ob- 
taining the truth than of him who was the owner of 
the notes, who presented them without indorsements, 
aud whose duty it was to give the information sought? 
True, the notes were overdue and thus calculated to 
excite suspicion. That suspicion was excited, the 
proper inquiries were made and at the proper place, 
and it is not for the defendant to say the plaintiff was 
negligent in putting confide::ce in his word. That the 
defendant knew the truth is stown br itis own testi- 
mony and is not denied. 

The testimony as to whether the whole amount i 
shown by the notes was due is conflicting. But that 
the amount was in dispute is free from doubt, and the 
balance of testimony shows that a material part of the 
amount had been paid. But it is sufficient for the 
plaintiff that there are good grounds for contesting 
the notes. He was not bound to take them with the 
almost certainty of litigation, and the evidence shows 
that he took the proper precautions to prevent it. 

It is thus clear that the plaintiff has the right to 
rescind the contract and is entitled to the decree he 
asks, if he has taken the proper steps to do so. Todo 
this it is incumbent for the rescinding party to restore 
the other to the position in which he was before the 
contract. In this case he must return the considera- 
tion he received for the land conveyed and note given. 
That consideration was the notes and mortgage. The 
material part appears to have been the mortgage. The 
case shows that it was legally assigned to the plaintiff. 
The case also shows that the notes, mortgage and 
assignment, were tendered back to the defendant, but 
fails to show are-assignment of the mortgage. Nor 





does it appear that the assigument was cancelled any 
farther than the tender may have that effect. Was 
this sufficient? The mortgage conveyed an interest 
in real estate; the assignment conveyed the same 
interest, an interest’ which can only be conveyed in 
writing. Before the assignment the defendant was 
the owner ofthe pramises covered by the mortgage 
subject to the righ of redemption. By the assign- 
ment that interest passed to the plaintiff, and under 
the law could pass from him only by a written instru- 
ment. It follows that a mere tender back of the - 
assignment from t’ie defendant would not in law con- 
vey the title, though with the tender of the notes if 
accepted it might in equity. 

In Hesseltine v. Seavey, 16 Maine, 214, Shepley, J., 
says, ‘‘since the statute of frauds there is no doubt, 
that a surrender of # lease can be legally proved only 
by deed or note in writing, or by act and operation of 
law.’’ Washburn in his treatise on Real Property, 
vol. 3, p. 275 (3d ed.), says, “ the cases in general how- 
ever agree that mere cancelling or delivering back the 
grantor’s deed, does 1.0t divest the grantee’s title.”’ 
In Sugden on Vendors, vol. 1, p. 256-7 (8th American 
edition), note e, it is said, “‘ but it is clear from the 
above cases and othes, that the mere cancellation of 
the deed, by the grantee without recourse, does not 
divest his title or vest itin the grantor.’’ See also 
Barrett v. Thorndike, 1 Maine, 73; Nason v. Grant, 21 
id. 160; Patterson v. Yeaton, 47 id. 308; Hatch v. Hatch, 
9 Mass. 311; 1 Green. Ev., § 265; Greenleaf’s Cruise on 
Real Property, vol. 3, 8, note 1. 

It is however true that the title to land may be 
changed, under certain circumstances, by cancelling 
the deed if not recorded,in connection with other acts 
of the parties. 

In New Ha:npshire it is held that where an unre- 
corded deed is voluntarily surrendered up by the 
grantee to the grantor, with a view of thereby revest- 
ing the estate in the grantor, it would have that effect 
upon the prinviple of estoppel. Bank v. Eastman, 44 
N. H. 438. ‘“ Having voluntarily destroyed his deed, 
he cannot be permitted to show its contents by second- 
ary evidence,” and thus the only evidence competent 
to sustain his tithe is gone. But cancellation is no re- 
conveyance. Farrar v. Farrar, 4 N. H. 191; Mussey v. 
Holt, 4 Foster, 248. 

So when an unrecorded deed is cancelled and a new 
deed is given to anottier grantee, the title in him 
would undoubtedly be good, provided no rights of third 
persons had intervened. This priticiple is well stated 
by Shaw, C. J., in Trull v. Skinner, 17 Pick. 214, 215. 
On p. 215, he says, ‘such cancellation does not operate 
by way of transfer, nor strictly speaking by way of 
release working upon the estate, but rather ss an es- 
toppel arising from the voluntary surrender of the 
legal evidence, by which alone the claim could ba sup- 
ported ; lie the cancellation of an unregistered ceed, 
and a conveyance by the first grantur to a third person 
without notice. The cancellation reconveys uo interest 
to the grantor, and yet taken together, such cancella- 
tion and conveyance to a third person make a gcod 
title to the latter by operation oflaw; * * * it is 
good against the grantor and his heirs by force of the 
second: deed, and it is gowd against the first grautee 
and all claiming under hit, by force of the registry 
acts.”” These two ciasses of cases are clearly suriained 
by the authorities already cited as well as othe:s. They 
are not inconsistent but rest upon scuad priaciple. 

The result is that the defendant has not been placed 
in his former position. He then had a title to the 
mortgage by deed. If he had accepted the tender he 
would not now have a title, but would be in a condi- 
tion to hold the mortgage only because the plaintiff 
had so conducted that he could not assert his title for 
the want of the legal evidence. The defendant had 
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the written evidence required by law to sustain his 
former title. The latter, if title it may be called, is 
dependent toa great extent upon the uncertainties or 
oral testimony. Besides the rights of the mortgagor 
are to some extent involved. It is conceded that 
something is due on the mortgage. Against whom 
will a process for redemption lie? Shall the mortga- 
gor at his peril ascertain from the testimony of dif- 
ferent individuals of differing interests, to whom he 
shall make the necessary payment, or may he not 
rather look to that written evidence which the law 
provides for his protection? Were he now to make 
payment to the plaintiff, in whom is the legal title, 
must it not operate as a discharge of the mortgage? 
Smith v. Kelley, 27 Me. 237; Lyford v. Ross, 33 id. 
197. 

It is therefore evident that the defendant has not 
only not been placed in his former condition, but he 
is in one not its equivalent, aud for that reason he was 
not bound to accept the tender. 

But this is a process in equity. Under our present 
statute this court has full equity powers, and we see 
nothing in this case, notwithstanding these principles 
of law, to prevent the decree asked for on such con- 
ditions as may secure equity to the defendant. These 
conditions are that the plaintiff shall first restore to 
the defendant the mortgage by a reassignment or 
quitclaim deed of the premises therein described, with 
covenants of warranty against all persons claiming 
under the grantor and pay the costs of this suit. He 
will then be entitled to the decree prayed for in his 
bill. The case is remanded to nisi prius for further 
proceedings in conformity herewith. 


—————_>—____—. 


REVOCATION OF WILL BY CANCELLING OR 
OBLITERATING. 


IOWA SUPREME COURT, DECEMBER ll, 1882. 


Gay v. Gay. 

Simply drawing a scroll through the signature to a will in such 
@ way as not to render the signature illegible is not: a 
sufficient ‘ ‘cancelling or obliterating” to revoke the will. 
In such case declarations of testator showing his intention 
to revoke the will are not admissible in a contest relating 
to its probate. 

CTION to set aside the probate of a will. The 
opinion states the facts. The court below di- 
rected a verdict for defendant and plaintiff appealed. 


Boies and Couch and Nichols and Burnham, for ap- 
pellant. 
Hubbard, Clark and Dawley, for appellee. 


Day, J. Harvey D. Gay died in July, 1878. Some 
time after his death his widow, Virginia Gay, dis- 
covered a package of papers in the secretary in the 
back parlor. Soon thereafter she gave the papers to 
Mr. Hawkins, the administrator of theestate. About 
the last of August, 1880, the administrator in looking 
over these papers, which consisted chiefly of cancelled 
mortgages, found the paper in question, purporting to 
be the last will of Harvey D. Gay. When found, two 
scrolls were drawn with a pen lengthwise along the sig- 
nature, but npt in such manner as to obliterate it or 
render it illegible. The will was then filed in the 
office of the clerk of the Circuit Court for the purpose 
of probating it. Some time thereafter the deputy 


clerk, in unfolding the will, tore the right-hand mar- 
gin tothe depth of one-eighth or one-fourth of an 
inch. This tear communicated with and opened a cut 
just over the signature, about two or three inches in 
length. When this cut was made does not satisfac- 
torily appear, but the evidence shows that it was not 








made entirely through the paper, and that it was not 
visible until it was opened by the deputy clerk. 

1. The determination of the question involved will 
be greatly facilitated by considering the state of the law 
upon the subject prior tothe adoption of the statute 
under which the question arises. By the sixth section 
of the statute of frauds (29 Car. II., c. 3) it is provided 
that the revocation of a will by injury to the instru- 
ment itself can be effected only ‘‘by burning, cancel- 
ing, tearing, or obliterating the same by the testator 
himself, or in his presence, and by his direction and 
consent.’’ Under this statute it was held that to con- 
stitute a revocation of a will by burning there must at 
least be a burning of a part of the paper on which the 
will is, Reed v. Harris, 8 Adol. & E.1, and that a very 
slight act of tearing and burning is sufficient to effect 
a revocation, if done with such intention, Mole vy. 
Thomas, 2 W. Bl. 1043, that when a pencil, instead of 
a penis used for cancellation, the revocation is not 
necessarily ineffectual, and it may be shown that it 
was intended to be final, Mence v. Mence, 18 Ves. 348; 
Frances v. Grover, 5 Hare, 39, and that in order to 
constitute a revocation by obliteration, it is not essen- 
tial that every word shall be obliterated, the revoca- 
tion being complete if enough of the material part be 
expunged to show an intention that the devise shall 
not stand, as where the testator draws his pen across 
the devisee’s name. Mence v. Mence, 18 Ves. 350; 1 
Jarman, Wills, 129-135. 

The act 1 Vict., c. 26, provides that the revocation 
of a will, by injury to the instrument itself, shall be 
only “ by the burning, tearing, or otherwise destroy- 
ing the same by the testator, or by some person in his 
presence, and by his direction, with the intention of 
revoking the same.’”’ This statute, it is to be observed, 
omits the words “cancelling or obliterating,’ found 
in the statute of frauds, and substitutes therefor the 
“ otherwise destroying.”” Under this statute it has 
been held that the words ‘‘ otherwise destroying”’ are 
to be taken to mean a destruction ejusdem generis 
with the modes before mentioned,—that is, destruc- 
tion, in the proper sense of the word, of the substance 
or contents of the will, or at least complete effacement 
of the writing, as by pasting over it a blank paper, 
Re Horsford, L. R., 3 P. & D. 211, and not a destroy- 
ing in « secondary scuse, as by canceling or incomplete 
obliteration, Stephens v. Taprell, 2 Curt. 458; Hobbs v. 
Knight, 1 id. 779, that cancellation and obliteration, 
unless they prevent the words as originally written 
from being apparent by looking at the will itself, are 
plainly excluded by the statute, Re Dyer, 5 Jur. 1016; 
Re Fary, 15 id. 1114, and that glasses may be used for 
discovering what the words obliterated originally 
were. 1] Jarman Wills, 142, and cases cited. Chapter 
165 of the Revised Statutes of the territory of Iowa, 
section 9, respecting the revocation of a will by injury 
to the instrument cited, provides that ‘‘no will, nor 
any part thereof, shall be revoked unless by burning. 
tearing, canceling, or obliterating the same, with the 
intention of revoking it, by the testator himself, or by 
some personin his presence and by his direction.” 
This, it will be observed, is identical with the statute. 
29 Car., II. c. 3. 

In the Code of 1851 the provisions of our present 
statute were adopted as follows: ‘‘ Section 1288. Wills 
can be revoked, in whole or in part, only by being can- 
celed or destroyed by the act or direction of the tes- 
tator with the intention of so revoking them, or by 
the execution of subsequent wills. Section 1289. 
When done by cancellation, the revocation must be 
witnessed in the same manner as the making of a new 
will.” Revision, $$ 2320, 2321; Code 1873, §§$ 2329, 
2330. 

When a statute provides the manner in which a will 
may be revoked, that manner must be pursued. 
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Wright v. Wright, 5 Ind. 891; Runkle v. Gates, 11 id. 
95; Blanchard v. Blanchard, 32 Vt. 62; Gains v. Gains, 
2 A. K. Marsh. 190; Clingan v. Mitcheltree, 2 Penn. 
St. 25; Reed v. Harris, 6 Adol. & E. 209. Our statute 
provides that a will may be revoked, in whole or in 
part — First, by being destroyed; second, by being 
canceled — the cancellation being witnessed in the 
same manner as the making of a new will. If the scroll 
drawn over the name of the testator had entirely ob- 
literated the signature, this might have worked 
a destruction of the will, upon the ground that 
it had destroyed that without which the will 
could not exist. See Hobbs v. Knight, 1 Curt. 
Ece. Rep. 768; Price v. Powell, 3 Hurl. & N. 341; The 
Goods of Harris, 3 Sw &. Tr. 485; Goods of Gullan, 
lid. 23; Goods of Coleman, 2 id. 314. In this case 
however, the scrolls drawn across the signature of the 
testator do not obliterate it nor render it illegible. 
They do not therefore constitute a destruction of the 
will. See Re Dyer, 5 Jur. 1016; Re Fary, 15 id. 1114; 
Re Brewster, 6 Jur. (N. 8.) 56; Lushington v. Onslow, 12 
Jur. 465; Stephens v. Taprell, 2 Curt. 458; Re Beavan, 
id. 369; Re Ibbitson, id. 337; In the Goods of Hors-- 
ford, L. R., 3 P. & D. 211. 

It is insisted by the appellant that as the statute 
provides for the partial revocation of a will by its 
being destroyed, the word “ destroyed ’’ cannot mean 
annihiiated, but is sufficiently answered by what 
was done in this case. It is apparent however that 
there may be a destruction of a particular part of a 
will by erasure or complete obliteration; and that, 
admitting that ‘‘ destroyed” does not, as used in the 
statute, mean annihilated, it does not follow that a 
will may be destroyed by simply drawing a scroll 
through the signature. The most that can be said 
for what was done in the present case is that it consti- 
tutes a cancellation of the signature, not rendering it 
illegible, and as it was not witnessed in the manner 
required by section 2330 of the Code, it is inoperative. 
The court did not err in directing a verdict for the 
defendant. 

2. The plaintiff introduced as a witness one Paul 
Carrell, and offered to prove by him that in the early 
part of 1878 decedent had a conversation with the 
witness in which he went over the question of his 
property, and in this conversation, referring to the 
terms of what he claimed to have been his will, said 
that he had destroyed it; that the law would make a 
proper distribution of his property to suit him; and 
that his wife would now get under the law what she 
would have got under the old will, and that he had 
destroyed his will and should not make another. 

The plaintiff also introduced one Kennedy, and 
offered to prove by him that he had a conversation 
with Mr. Gay, about two weeks prior to his death, 
with reference to the disposition of his property, in 
which he said that he had destroyed his will; that he 
had made a will at one time, but had since destroyed 
it; that at the time he made his will he desired his 
wife to have all the property he had; that since that 
time his property had more than doubled, and that 
now, if he should die, his wife would get as much as 
she would at the time he made his will, if she had got 
it all; that he did not propose to go back on his mother}; 
that he ought to do something for her; and that he 
had destroyed his will and should not make another. 
The defendant objected to this testimony, and the 
objection was sustained. The appellant assigns this 
action of the court as error. The statute requires that 
the act of destruction or cancellation, which will work 
a revocation of a will, must be done with the inten- 
tion of revoking it. When the act is sufficient to 
work a revocation, if done with that intent, the 
declarations of the testator may be admissible to show 
the intent. See Bibb v. Thomas, 2 W. Bl. 1048; Har- 





ring v. Allen, 25 Mich. 505; Lawyer v. Smith, 8 Mich. 
411. 

When, as in this case, however, the act done does 
not amount to a revocation, the declarations of the 
testator are not admissible to prove a revocation. 
Redf. Wills, 331; Staines v. Stewart, 8 Jur. (N. 8.) 
440; Waterman v. Whitney, 11 N. Y. 157; Shallcross v. 
Palmer, 16 Q. B. 747; Jackson v. Kniffen, 2 Johns. 31. 

The court did not err in rejecting the proffered testi- 
mony. 

Judgment affirmed. 


BOUNDARY OF LAND BY RIVER. 
VERMONT SUPREME COURT, MARCH, 1883, 


MILLER Vv. MANN.* 


A deed conveying a hotel, does not convey by force of the 
words, ‘‘ and lands adjoining it,” a small island in a 
river back of the land on which the hotel stands. 

One of the defendant’s grantors, owning the land on both 
sides of the river opposite the island in question, deeded 
that parcel ‘‘on the westerly side of the” river. The 
main channel was on the easterly side of the island. 
Held, that the deed included all the land to the thread of 
the main channel, and therefore the island. 

The description in a deed, commencing at a certain point on 
the river, and only running around three sides of a piece 
of landto another point on the same river, closed with 
these words, *‘ meaning to convey all the land east of the 
said mentioned bounds that I own.” The land was on 
the west side of the river, and the grantor owned to the 
river. Held, that the deed was not void for uncertainty. 

1 ag pon for a small island in the Lamoille river. 

Plea, general issue. Heard on a referee's report. 

The opinion states the facts. 


M. O. Heath, for plaintiff. 


H. M. McFarland and Edson, Cross and Start, for 
defendant. 


VEAZEY, J. The description of the land in the deed 
under which the plaintiff claims is as follows: ‘The 
hotel now occupied by 8S. R. Miller, and the land ad- 
joining it being two or three acres more or less.”” The 
land in dispute was separated from the land on which 
the hotel stood by a river, the size of which is not 
given, but large enough for a mill stream. We are 
referred to no case, and have found none where the 
term, ‘land adjoining,” as used in this description is 
defined. 

The river at this point had two channels,and the dis- 
puted land was a portion of a small and nearly worth- 
less island between these channels, and separated from 
the land on which the hotel stood by the main chan- 
nel. The plaintiff's grantor had subsequently to the 
plaintiff's deed conveyed it to the defendant. We do 
not think the words “land adjoining’”’ are synonymous 
with ‘*messuage ’’ and “ curtilage;”’ and if they were 
it would not aid the plaintiff, as those terms are not 
broad enough to take in this island which was beyond 
the thread of the river. Neither did the island pass 
as appurtenant to the hotel property; because land 
cannot pass as appurtenant to land. Buck v. Squires, 
22 Vt. 484; Ammidown v. Bank, 8 Allen, 292. It is also 
claimed that this expression ‘lands adjoining” is 
equivalent to the expression, ‘and all lands thereto ap- 
pertaining.’”?” The word “adjoining’’ and ‘“ apper- 
taining’ are not synonymous. As descriptive words 
in deeds, “ adjoining,” usually imports contiguity; 
‘‘appertaining,’’ use, occupance. One thing may ap- 
pertain to another without adjoining, or touching it. 


*To Appear in 55 Vermont Reports. 








310 





Proof that pieces of land adjoin would not be proof 
that one appertained to the other. Neither in literal 
meaning, nor as used in deeds, are they equivalent. 
Under the rules of construction applicable to deeds, in 
an action of trespass, the term ‘‘ lands adjoining,’’ was 
too indefinite to make the grant extend beyond the 
medium filum of the main channel of the river. The 
term cannot be construed literally, as there is no limit 
to adjoining land. 

The defendant claims title to the land in dispute, 
called Spruce island, from different sources. One was 
by deed of Moses McFarland, dated October 16, 1861, 
the description being by reference to a former deed, 
and being found in the deed of Erastus Chaffee to 
Nason Chaffee, dated March 28, 1861. As we under- 
stand the referee’s report, the description in said last 
mentioned deed ran around three sides of a piece of 
land on the westerly side of the river in question, 
called the north branch of Lamoille river, beginning 
at one point on the river and running around to 
another point, and then instead of describing the 
fourth side by running on the bank of the river from 
the point last arrived at to the place of beginning, the 
description closed with the words, ‘‘ meaning to con- 
vey all the land east of said mentioned bounds that I 
own.” As we understand the report, the grantor in 
that deed owned all the land east of the three lines 
described, to the river; and there was no question in 
reference to his ownership. The plaintiff claims that 
this deed was void for uncertainty. That is held cer- 
tain which is capable of being rendered certain, ac- 
cording to the maxim, id certum est, ete. 

The fact of the grantor’s ownership to the river 
made the description and the intent of the deed cer- 
tain as to the extent of the grant. If he owned to the 
river, he owned and conveyed to the thread of it; that 
is the thread of the main channel. This would take 
in Spruce island. See authorities cited in defendant’s 
brief. . 

Lunt v. Holland, 14 Mass. 150; Clermont v. Carlton, 2 
N. H. 369; Grover v. Fisher, 5 Greene, (Me.) 69; 3 
Wash. Real Pr. 353; Storer v. Freeman, 6 Mass. 439; 
Handly vy. Anthony, 5 Wheat. 374; Johnson v. Pannel, 
2 id. 206; Angell Water Courses (3d ed.), 6-12. 

The only doubt on this branch of the case arises 
from the fact that the main channel at some time 
changed from the branch westerly of the island to 
where it now is easterly of the island; and we infer 
this was partially brought about by artificial means, 
and not wholly by natural deposits and accretions. 
The description on which the defendant defends, runs 
back to the deed of Catlin to Rowell, dated January 
4, 1839, and the grantor thercin owned on both sides of 
the stream.* 

If the east branch was then the main channel it is 
plain that the island was covered by the description in 
that deed. The referee does not say when the change 
of channel took place, but says ‘‘ many years past, say 
forty or more.’”’ Upon this finding, and in the 
absence of any thing to the contrary, we think we 
should solve the question of the location of the main 
channel at the date of said deed in favor of the gran- 

. tees of Moses Catlin. Upon this view George Mann 
obtained the title to this island about four years before 
the plaintiff's pretended title; and this makesa com- 
plete defense as the case stands in reference to de- 
fendant, Hiram Mann, and said George Mann; and 
renders it unnecessary to notise the other grounds of 
defense. 

Judgment affirmed. 





*The description in the Catlin deed was: “All of that part 
or portion of lots number 45 and 46, * * * which lies on 
the westerly side of the north branch (so called) of Lamoille 
river.” 
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LIABILITY OF AGENT FOR MISREPRESEN- 
TATION. 


PENNSYLVANIA SUPREME COURT, NOV. 20, 1882. 


KROEGHER V. PITCAIRN. 


Where an insurance agent represented to one insuring in the 
company represented by him that an act of the insured 
was not a violation of a condition of the policy, and the 
insured relied on the representation, whereby the policy 
was avoided to his loss, held, that an action by the in- 
sured for such loss would lie against the agent, notwith- 
standing he acted in good faith in making the represen- 
tation. 


CTION for loss by misrepresentation. The facts 
were these. Plaintiff was a merchant, and de- 
fendant an insurance agent, representing the Birming- 
ham Fire Insurance Company. Through defendant 
plaintiff procured a policy insuring his stock of mer- 
chandise. A printed condition of the policy read 
thus: 

“If the assured shall keep, or have in any place, or 
premises, where this policy may apply, petroleum 
without written permission in this policy, then and in 
every such case, this policy shall be void.”’ 

When the policy was delivered to the plaintiff, he 
remarked to defendant in relation to the condition 
that he did keep a small quantity of petroleum on 
hand for sale, whereupon defendant said: 

“That is never taken notice of, only where it is 
kept in large quantity, say several hundred barrels; in 
that case, where it is wholesale, it should be men- 
tioned, but as long as it is not kept more than one 
barrel in the store at a time, it is considered as general 
merchandise, and it is never taken notice of in any 
other way.”’ 

Upon this statement plaintiff accepted the policy. The 
insured property having been destroyed by fire, and 
the company refusing to pay the loss on the ground 
that the policy was avoided by plaintiff keeping one 
barrel of carbon oil upon his premises, he brought 
action against the company, and the Supreme Court 
decided therein that the act of plaintiff did avoid the 
policy. Thereupon this action was brought. The 
good faith and houesty of defendant in the represen- 
tation made by him were conceded. The verdict was 
for plaintiff, but the court notwithstanding entered 
judgment for defendant, and plaintiff took a writ of 
error. 

SterreTT, J. The subject of complaint, in both 
specifications of error, is the entry of judgment for 
defendant non obstante veredicta. It is contended that, 
upon the facts established by the verdict, judgment 
should have been entered thereon in favor of the 
plaintiff. The jury were instructed to return a ver- 
dict for the amount claimed by him, if they were sat- 
isfied the allegations of fact contained in the point 
presented by him were true. In view of this, the 
finding in his favor necessarily implies a verification 
of the several matters specified in plaintiff's point, and 
hence it must now be regarded as containing a truth- 
ful recital of the circumstances connected with the 
delivery of the policy and payment of the premium. 

The transaction, as therein detailed, clearly 
amounted to a mutual understanding or agreement 
between the parties that the stock of merchandise, 
mentioned in the policy, should include one barrel of 
carbon oil; in other words, that the plaintiff should 
have the privilege of keeping that quantity of oil in 
connection with and as part of the stock insured, 
without thereby invalidating his policy. It is impos 
sible to regard the transaction in any other light. The 
jury found that plaintiff “took the policy upon the 
faith’’ of the representations made by defendant. 
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These representations were not merely expressions of 
opinion as to the meaning of the policy. On the con. 
trary, the defendant acting as its agent, and assuming 
authority to speak for the insurance company, asserted 
without any qualification that when carbon oil was 
kept as plaintiff was in the habit of keeping it—a 
single barrel at a time—it was unnecessary to men- 
tion the fact in the policy; or otherwise obtain the 
consent of the company; that no notice is ever taken 
of it unless “it is kept in large quantity —say several 
hundred barrels. In that case, when it is whole- 
sale, it should be mentioned; but as long as it is kept 
not more than a barrel in the store at a time, it is con- 
sidered as general merchandise, and is not taken 
notice of in any other way.” Such was the language 
employed by defendant, evidently for the purpose of 
dispelling any doubt that existed in the mind of the 
plaintiff, and inducing him to accept the policy and 
pay the premium, and to that end at least, it was suc- 
cessful. What was said and done by defendant in the 
course of the transaction amounted to more thana 
positive assurance that the accepted meaning of the 
policy was as represented by him. In effect, if not in 
substance, his declarations were tantamount to a 
proposition, on behalf of the company he assumed to 
represent, that if the insurance was effected, it should 
be with the understanding that a barrel of carbon oil 
was included in and formed part of the insured stock 
of merchandise, without being specially mentioned in 
the policy. The plaintiff doubtless so regarded his 
declarations, and relying thereon, as the jury has 
found, accepted the policy on the terms proposed, and 
thus concluded,as he believed,a valid contract of insur- 
ance, authorizing him to keep in stock, as he had 
theretofore done, a small quantity of carbon oil. It 
was not until after the property was destroyed that he 
was undeceived. Hethen discovered that in conse- 
quence of defendant having exceeded his authority, 
he was without remedy against the company. 

Has he any remedy against the defendant, by whose 
unauthorized act he was placed in this false position? 
We think he has. If the president, or any one duly 
authorized to represent the company, had acted as 
defendant did, there could be no doubt as to its lia- 
bility. Why should not the defendant be personally 
responsible, in like manner, for the consequences, if 
he, assuming to act for the company, overstepped the 
boundary of his authority, and thereby misled the 
plaintiff to his injury, whether intentionally or not? 
The only difference is that in the latter the authority 
is self-assumed, while in the former it is actuvl; but 
that cannot be urged as a sufficient reason why plaint- 
iff, who is blameless in both cases, should bear the 
loss in one and notin the other. As a general rule, 
“whenever a party undertakes to doany act as the 
agent of another, if he does not possess any authority 
from the principal therefor, or if he exceeds the au- 
thority delegated to him, he will be personally liable 
to the person with whom he is dealing for or on ac- 
count of his principal.”’ Story on Agency, 264. The 
same- principle is recognized in Kvans on Agency, 
301*; Whart. on Agency, 524; 2 Smith’s Lead. cases 
380, note; 1 Pars. on Cont. 67; and in numerous ad. 
judicated cases, among which are Hampton v. Speck- 
enagle, 9S. & R. 212, 222; Layng v. Stewart, 1W. & 8. 
222, 226; McConny. Lady, 10W. N. C. 498; Jefts v. 
York, 10 Cush. 392; Baltzen v. Nicolay, 53 N. Y. 467. 
In the latter case it is said, the reason why an agent is 
liable in damages to the person with whom he con- 
tracts, when he exceeds his authority, is that the party 
dealing with him is deprived of any remedy upon the 
contract against the principal. The contract, though 
in form that of the principal, is not his in fact, and it 
is but just that the loss, occasioned by there being no 
valid contract with him, should be borne by the agent 








who contracted for him without authority. In Layng 
v. Stewart, supra, Mr. Justice Huston says: “It is not 
worth while to be learned on very plain matters. The 
cases cited show that if an agent goes beyond his au- 
thority and employs a person, his principal is not 
bound, and in such case the agent is bound.” The 
plaintiff in error, in McConn v. Lady, supra, madea 
contract, believing he had authority to do so, and’ not 
intending to bind himself personally. The jury found 
he had no authority to make the contract as agent, 
and this court, in affirming the judgment, said: “ It 
was a question of fact submitted to the jury whether 
the plaintiff in error had authority from the school 
board to make the contract as their agent. They 
found he had not. He was personally liable whether 
he made the contract in his own name or in the name 
of his alleged principal. It is a mistake to suppose 
that the only remedy was an action against him for 
the wrong. The party can elect to treat the agent asa 
principal in the contract.” 

The cases in which agents have been adjudged liable 
personally have sometimes been classified as follows, 
viz.: ist. Where the agent makes a false representa- 
tion of his authority with intent to deceive. 2d. 
Where with knowledge of his want of authority, but 
without intending any fraud, he assumes to act as 
though he were fully authorized; and 3d. Where he 
undertakes to act bona fide, believing he has authority, 
but in fact he has none, as in the case of an agent act- 
ing under aforged power of attorney. As to cases 
fairly brought within either of the first two classes 
there cannot be any doubt as to the personal liability 
of the self-constituted agent; and his liability may be 
enforced either by an action on the case for deceit, or 
by electing to treat him principal. While the liability 
of agents in cases belonging to the third class has 
sometimes been doubted, the weight of authority ap- 
pears to be that they are also liable. In Story on 
Agency, the learned author, recognizing the undoubted 
liability of those belonging to the first two classes, 
says: ‘ Another case may be put which may seem to 
admit of some doubt, and that is where the party 
undertakes to act as an agent for the principal, bona 
fide, believing he has due authority, and therefore acts 
under an innocent mistake. In this last case however 
the agent is held by law to be equally as responsible as 
he is in the two former cases, although he is guilty of 
no intentional fraud or moral turpitude. This whole 
doctrine proceeds upon a plain principle of justice; for 
every person, so acting for another, by a natural if not 
a necessary implication, holds himself out as having 
competent authority to do the act; and he thereby 
draws the other party into a reciprocal engagement. 
If he has no such authority, and acts bona fide, still he 
does a wrong to the other party; and if that wrong 
produces injury to the latter, owing to his confidence 
in the truth of an express or implied assertion of au- 
thority by the agent, it is perfectly just that he who 
makes such assertion should be personally responsible 
for the consequences, rather than that the injury 
should be borne by the other party who has been mis- 
led by it.” Story on Agency, 264. This principle is 
sustained by the authorities there cited, among which 
is Smout v. Ilberry, 10 Mees. & Wels. 1, 9. 

Without pursuing the subject further, we are of 
opinion, that upon the facts established by the verdict, 
judgment should have been entered for the plaintiff, 
on the question of law reserved. 

Judgment reversed, and judgment is now entered in 
favor of the plaintiff for $3,027.20, the amount found 
by the jury, with interest from January 20, 1882, the 
date of the verdict. 
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ATTORNEY HAS NO LIEN BEFORE JUDG- 
MENT WHERE CAUSE OF ACTION 
NOT ASSIGNABLE. 


WISCONSIN SUPREME COURT, JANUARY 9, 1883. 


KUSTERER V. City OF BEAVER DAM. 


\ party having a cause of action, in its nature not assignable, 
cannot by an agreement before judgment or a verdict 
thereon give his attorney any interest therein. Accord- 
ingly held, that an agreement between an attorney and his 
client in an action against a city for personal injury from 
negligence, that the former should receive one-half the 
damages obtained and taxable costs, did not prevent a 
compromise between the plaintiff and defendant, anda 
release of the defendant by plaintiff from all liability even 
for taxable costs, although defendant had notice at the 
time of the compromise of the agreement. 


CTION for personal injury from negligence on the 
part of defendant in maintaining a defective side- 
walk upon which plaintiff was travelling. 

In consideration of the agreement by the attorneys 
for plaintiff to prosecute said action to its completion, 
plaintiff agreed to give such attorneys one half the 
damages recovered therein and all taxable attorneys, 
fees and to pay all his own costs, etc. Of this agree- 
ment defendant bad notice. Before trial in considera- 
tion of $300, plaintiff by instrument under seal released 
defendant from all liability for the cause of action. 
This release was set up by supplemental answer. At 
the trial, against the objection of plaintiffs’ attorneys, 
the action was dispersed and an appeal taken in behalf 
of the plaintiff. 


J. J. Dick, and E. P. Smith, for appellant. 
Hl. W. Lander, for respondent. 


Cassopay, J. There is no claim that the agreement 
between the plaintiff and his attorneys was champer- 
tous, and we agree with counsel for the plaintiff that 
it was not within the rule laid down by this court in 
Allard yv. Laurirande, 29 Wis. 502. A single question 
is therefore presented for determination. In an ac- 
tion against a city for personal injury, happening by 
reason of a defective sidewalk, where the plaintiff had 
agreed with his attorneys to pay all his own costs and 
save them from any court costs, and give to them one- 
half of the damages recovered and all the taxable 
attorney’s fees, and not to discontinue the action nor 
settle the same without their consent, in consideration 
of their agreement to prosecute the action to fina] 
judgment with their best efforts, and they do so prose- 
cute, can the defendant, with knowledge of such 
agreement and performance, and against the protest 
of such attorney, relieve itself from all further liability 
by paying to the plaintiff, personally, a sum of money 
in settlement of suit, and procuring from him arelease 
and discontinuance of the action. 

In Howard y. Osceola, 22 Wis. 454, it was held that 
an attorney who has rendered services, and advanced 
money or made himself.liable for the costs, in an ac. 
tion commenced by him on a town order in his hands, 
has a lien upon the order for the amount; and a judg- 
ment of discontinuance of the action, upon the ground 
that the case had been settled by the parties in dis- 
regard of such lien, was reversed to enable the plaint- 
iff's attorney to collect the costs of the action and his 
fees. 

In Courtney v. MeGavack, 23 Wis. 622-3, Judge Dixon, 
speaking of the attorneys having a “lien upon the 
cause of action,” said: *‘ We are satisfied that inde- 
pendently of an agreement to that effect between the 
plaintiff and his attorneys, of which the defendant has 
received notice, no such lien attaches before judgment 
toaclaim for unliquidated damages of this natare, 
The authorities on this point seem to be very clear. 








* * * And even after judgment it seems that it ig 
necessary for the attorney to give notice of his lien, 
and that he insists upon it in order that he may be 
protected against a settlement in good faith, or one 
not made for the purpose of depriving him of his costs 
and disbursements. But where the action is founded 
upon a contract in writing, or instrument for the pay- 
ment of money, which contract or instrument isin the 
possession of the attorney, there the lien attaches be- 
fore judgment, from the moment the defendant has 
notice of the employment of the attorney, or from the 
commencement of the action, and any settlement 
made by the parties, without discharging the fees of 
the attorney, is deemed as to him so far fraudulent 
and void.” 

In Shank v. Shoemaker, 18 N. Y. 489, the plaintiff 
had recovered a judgment for a penalty, and pending 
an appeal from the judgment the statute imposing the 
penalty had been repealed, and thereupon the plaintiff 
settled with the defendant without the knowledge of 
his attorneys or his knowledge of such repeal. A mo- 
tion to dismiss the appeal was granted, and the court 
said: “ There is no case which goes far enough to 
show that a party who has not obtained a judgment in 
his favor cannot settle a suit because it may prejudice 
the possibility, or even probability, that his attorney 
might obtain his costs by a future trial and a judgment 
in favor of his client.” 

In Pulver v. Harris, 62 Barb. 500; S. C. affirmed, 52 
N. Y. 73, the plaintiff recovered judgment for personal 
injury from an assault and battery, and assigned to his 
attorney alien uponthe judgment and cause of ac- 
tion as security for his costs, fees, and advances in the 
case, of which the defendant had notice, and which 
judgment was reversed on appeal, with costs to abide 
the event; whereupon the plaintiff, without the 
knowledge or consent of his attorneys, and for a sum 
received in settlement, released and discharged the 
defendant from the cause of action sued upon, and 
authorized a discontinuance, and it was ‘‘held that so 
far as the judgment was concerned, by its reversal the 
assignment became a nullity, and the cause of action 
was not assignable; that the provision in the order 
granting a new trial, making the costs to abide the 
event, did not aid the attorney, as he still remained 
subject to the plaintiff's control, whether the cause 
should again be tried, and that therefore the attorney, 
as against defendant, had no lien, either legal or 
equitable, which could affect the settlement.’’ It was 
further held that the defendant had an absolute right 
to an order of dismissal without terms or conditions. 
That case was followed in Coughlin v. Railway, 71 N. 
Y. 443, reversing S. C., 8 Hun. 136, where the plaintiff 
made an agreement with his attorneys similar to the 
one in question (except that the attorneys were to 
furnish the money necessary to carry on the case) and 
notice thereof was given to the defendant at the time 
of the commencement of the suit. The plaintiff there- 
after, and without the knowledge of his attorneys, re- 
ceived from the defendant a sum of money in settle- 
ment of the claims. It was there held, by the Court 
of Appeals, that ‘ta party having a cause of action, in 
its nature not assignable, cannot by an agreement 
before judgment or a verdict thereon, give his attor- 
ney any interest therein.’”’ To the same effect are 
McBratney v. Railway, 17 Hun. 385: Quincy v. Francis, 
5 Abb. N. C. 286; Sullivan v. O’ Keefe, 53 Flow, Pr. 
426; Swanston vy. Morning Star Mining Co., 13 Fed. 
Rep. 215. 

It is very clear that under our statute (section 4253, 
Rev. St.) the cause of action was not assignable. 
Randall vy. N. W. T. Co., 54 Wis. 140. For the reasons 
given, we adopt and follow the rule above quoted from 
71 N. Y. 443. The question above put must therefore 
be answered in the affirmative. Impressed with the 
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equity of the claim on the part of the attorneys for the 
plaintiff, we have carefully reviewed many decisions, 
with the view, if possible, to protect them, at least to 
the extent of the taxable costs; but as the cause of 
action was not assignable, and hence remained, prior 
to judgment, under the absolute control of the plaint- 
iff, and since costs were merely incident to recovery 
upon the cause of action, it logically follows that the 
attorneys had no vested interest, even in such costs, 
which could survive the settlement of the cause of 
action. Whatever claim they had for services was 
against their client on their contract with him. Be- 
sides, it is to be observed that that contract is purely 
executory in its nature. It did notin terms purport 
to vest any present interest in the cause of action or 
costs at the time of its execution. By it the plaintiff 
in terms merely “agreed”? and “promised” to give 
one-half of the damages and ‘‘all the taxable attorney’s 
fees.”” The observations of the court on that point in 
Coughlin v. Railway, supra, are therefore peculiarly 
applicable and need not be repeated. 
Judgment affirmed. 


———__>__—_—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL— WHAT IS FINAL JUDGMENT IN SUIT FOR 
INJUNCTION.—An express company filed in the Cir- 
cuit Court a bill to enjoin a railway company from 
interfering with or disturbing the express company in 
the enjoyment of the facilities it then had for the 
transaction of its express business over the railway 
company’s railroad, so long asthe express company 
conformed to the regulations of the railway company 
and paid all lawful charges for the business. A pre- 
liminary and afterward a perpetual injunction, as 
asked for, was decreed by the Circuit Court, and an 
execution for costs awarded. An interlocutory con- 
troversy between the parties, about the compensation 
to be paid for the transportation during the pendency 
of the suit, was by the decree referred to the master. 
Held, that there was a final decree from which an ap- 
peal could be taken to this court. St. Louis, Iron Mt. 
and Southern Railway Co. v. Southern Express Co. 
Opinion by Waite, C. J. 

[Decided Jan. 29, 1883.] 

CONSTITUTIONAL LAW— AMENDMENT OF CORPORATE 
CHARTER — CORPORATION — RECEIVER. — (1) A ceme- 
tery company was incorporated in 1854, by an act of 
Congress which authorized it to purchase and hold 
ninety acres of land in the District of Columbia, and 
to receive gifts aud bequests for the purpose of orna- 
menting and improving the cemetery; enacted that its 
affairs should be conducted by a president and three 
other managers, to be elected annually by the votes of 
the proprietors, and to have power to lay out and orna- 
ment the grounds, to sell or dispose of burial lots, and 
to make by laws for the conduct of its affairs and the 
government of lot-holders and visitors; fixed the 
amount of capital stock, to be divided among the pro- 
prietors according to their respective interests; and 
provided that the land dedicated to the purposes of a 
cemetery should not be subject to taxation of any 
kind, and no highways should be opened through it, 
and that it should be lawful for Congress thereafter to 
alter, amend, modify or repeal the act. Presently 
afterward thirty of the ninety acres were laid out asa 
cemetery, the cemetery was dedicated by public re- 
ligious services, and a pamphlet was published, con- 
taining a copy of the charter, a list of the officers, an 
account of the proceedings at the dedication, describ- 
ing the cemetery as “altogether comprising ninety 
acres, thirty of which are now fully prepared for iuter- 





ments,’’ and the by-laws of the corporation, which de- 
clared that all lots should be held iu pursuance of the 
charter. Nostock was ever issued. But the owner of 
the whole tract, named in the charter as one of the 
original associates, and in the list published in the 
pamphlet as the president and a manager of the cor- 
poration, knowing all the above facts, and never ob- 
jecting to the appropriation of the property as appear- 
ing thereby, for more than twenty years managed the 
cemetery, sold about two thousand burial lots, and 
gave to each purchaser a copy of the pamphlet, anda 
deed of the lot, signed by himself as president, bearing 
the seal of the corporation, and having the by-laws 
printed thereon. In 1877, Congress passed an act 
amending the charter of the corporation, providing 
that its property and affairs should be managed, so as 
to secure the equitable rights of all persons having any 
vested interest in the cemetery, by a board of five 
trustees to be elected annually, three by the proprie- 
tors of lots owned in good faith upon which a burial 
had been made, and two by the original proprietors; 
and that of the gross receipts arising from the future 
sale of lots one-fourth should be annually paid by the 
trustees to the original proprietors, and the rest be 
devoted to the improvement and maintenance of the 
cemetery. Held, that the act of 1877 was a constitu- 
tional exercise of the power of amendment reserved in 
the act of 1854; that the owner of the land was es- 
topped to deny the existence of the corporation, the 
setting apart of the whole ninety acresas a cemetery, 
and the right of the lot-holders to elect a majority of 
the trustees; and that he was in equity bound to con- 
vey the whole tract to the corporation in fee, and to 
account to the corporation for three-fourths of the 
sums received by him from sales of lots since the act 
of 1877; and the corporation to pay him one-fourth of 
the gross receipts from future sales of lots. A power 
reserved to the Legislature to alter, amend, or repeal a 
charter authorizes it to make any alteration or amend- 
ment of a charter granted subject to it, which will not 
defeat or substantially impair the object of the grant‘ 
or any rights vested under it, and which the Legisla- 
ture may deem necessary to secure either that ob- 
ject or any public right. Commissioners Inl. Fish. vy. 
Holyoke Water Power Co., 104 Mass. 446, 451; Holyoke 
Co. v. Lyman, 15 Wall. 500, 522. In the exercise of 
such a power by the United States, as was observed in 
the Sinking Fund cases‘‘ it is not only their right, but 
their duty, as sovereign, to see to it that the current 
stockholders do not, in the administration of the 
affairs of the corporation, appropriate to theirown use 
that which in equity belongs to others.’’ 99 U, S. 700, 
725. (2) Pending a bill in equity against the owner of 
land to compel a conveyance of the title, subject to 
certain rights of his in the rents and profits, a receiver 
appointed in another suit against him, and to whom he 
had by order of court in that suit assigned his interest 
in the land, applied to be and was made a defendant, 
und answered, and also filed a cross-bill against both 
the original parties, which was afterward ordered to 
be stricken from the files, with leave for him to apply 
for leave to file a cross-bill; but he never applied for 
such leave. The case was heard upon pleadings and 
proofs, and a final decree entered ordering the original 
defendant to convey to the plaintiff, and the plaintiff 
to account to him or his assigns for part of the rents 
and profits, and that this decree be without prejudice 
to the rights of the receiver. Held, that the receiver 
was not aggrieved. Close v. Glenwood Cemetery. 
Opinion by Gray, J. 

[Decided March 5, 1883.] 


CRIMINAL LAW —JURISDICTION— WHEN SUPREME 
CouRT WILL NOT REVIEW JUDGMENT OF CIRCUIT 
CouRT ON HABEAS CORPUS.—The rule re-asserted that 

his court has no general power to review the judg- 
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ments of the inferior courts of the United States in 
criminal cases, by the use of the writ of habeas corpus 
or otherwise. Its jurisdiction is limited to the single 
question of the power of the court to commit the 
prisoner for the act of which he has been convicted.” 
This rule is well settled. Ex parte Lange, 18 Wall, 
163; Ex parte Rowland, 104 U. 8. 604. Accordingly a 
petition for habeas corpus on behalf of one convicted by 
the Circuit Court, upon an indictment for forging 
bonds of the United States, dismissed, notwithstand- 
ing it was claimed that che counterfeit bonds were not 
in the form of the genuine ones, that being a question 
of fact for the Circuit Court to pass upon, and not 
reviewable in thiscourt. Ew parte Carll. Opinion by 
Waite, C. J. 

[Decided Jan. 15, 1883.] 


EQUITABLE ACTION— WHEN ASSIGNEE MAY NOT 
MAINTAIN — MORTGAGE.—The rule that an assignee of 
a chose in action, or any other cestwi que trust, cannot, 
merely because his interest isan equitable one, pro- 
ceed in a court of equity for the recovery of this de- 
mand enforced, and the decision in Hayward v. An- 
drews, 27 Alb. L. J. 283, affirmed. Mitford Plead., 
123, 125; Willis Eq. Plead. 435, note (g); Adair v. Win- 
chester, 7 Gill. & Johns. 114; Moseley v. Boush, 4 
Randolph, 392; Doggett v. Hart, 5 Florida, 215; Smiley 
y. Bell, Mart. & Y. 378; Ryall v. Bolles, 2 White & 
Tud. Lead. Cas. Eq. 1567, 1670 and notes. Certain 
bondholders, whose bonds with others were secured 
by a common mortgage given by a corporation, filed a 
bill to recover certain moneys alleged to be due ona 
contract made by the city of Memphis with the mort- 
gagor, which contract was assigned in the mortgage as 
part of the security for the bonds. Held, that as the 
demand against the city was cognizable at law in the 
name of the mortgagor, and no special circumstances 
were shown for a resort to equity, the bill should be 
dismissed. The United States Courts, especially in 
view of the act of Congress declaring that suits in 
equity shall not be sustained where plain, adequate, 
and complete remedy may be had at law, should en- 
force the rule above stated. New York Guaranty and 
Indemnity Co. v. Memphis Water Co. Opinion by 
Bradley, J. 

[Decided March 5, 1883.] 


JURISDICTION — OF FEDERAL COURTS — EFFECT OF 
COLLUSIVE ARRANGEMENT TO GIVE.—There were three 
directors only of a Michigan corporation which desired 
to commence an action against «a Michigan city. Two 
of the directors resided in Michigan and one in New 
York. The New York director favored instituting 
the action in the State court, but the Michigan direct- 
ors refused to permit it to be instituted in that court, 
in order to compel the New York director to bring the 
action in the Federal Court, which he did. Held, that 
the refusal to take legal proceedings in the local courts 
wasa mere contrivance, a pretense, the result of a 
collusive arrangement to create for one of the direct- 
ors a fictitious ground for Federal jurisdiction, coming 
therefore within the purview of section five of the act 
of March 3, 1875, defining the jurisdiction of the Cir- 
cuit Courts of the United States. 18 Stat. at L. 472, 
ch. 137, and the action should be dismissed. See Hawes 
v. Oakland, 104 U. S. 450. City of Detroit v. Dean. 
Opinion by Field, J. 

[Decided Jan. 22, 1883.] 


JURISDICTION — OF FEDERAL COURTS— ACTION FOR 
ROYALTIES — WHEN NO FEDERAL QUESTION.—In an 
action to recover royalties alleged to be due undera 
license from plaintiff to defendant, to manufacture 
goods undera patent owned by plaintiff; defendant 
claimed that a portion of the goods manufactured 
were made under other patents for which he also had 





alicense. Held, that there was not a controversy 
under the patent laws of the United States depriving 
a State court of jurisdiction. In Wilson v. Sanders, 
10 How. 99, the object of the bill was to set asidea 
contract made by the appellant with the appellees, by 
which he had granted them permission to use, and 
vend to others to be used, one of Woodworth’s plan- 
ing-machines in the cities of New Orleans and La- 
fayette, and also to obtain an injunction against the 
further use of the machine, on the ground that it was 
an infringement of his patent rights. Upon this 
cause the court said: ‘‘The dispute in this case does 
not arise under any act of Congress, nor does the de- 
cision depend upon the construction of any law in 
relation to patents. Itarises out of the contract stated 
in the bill, and there is no act of Congress providing 
for or regulating contracts of this kind. The rights of 
the parties depend altogether upon common law and 
equity principles.’’ See also Hartell v. Tilghman, 99 
U. S. 547; Goodyear v. India Rubber Co., 4 Blatch. 63; 
Merservle vy. Union Paper Collar Co., 6 id. 356; Blanch- 
ard vy. Sprague, 1 Cliff. 288; Hill v. Whitcomb, 1 
Holmes, 317. Albright v. Teas. Opinion by Woods, 


[Decided Jan. 22, 1883.] 
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SUPREME JUDICIAL COURT AB- 
STRACT. 
DECEMBER, 1882.* 
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CONTRACT — WANT OF CONSIDERATION — DURESS.— 
L. was convicted of being a common seller of intox- 
icating liquor, and was sentenced to pay a fine of one 
hundred dollars and costs, and in default of payment 
to stand committed according to law. Held, that 
when he had undergone sixty days’ imprisonment bis 
note to the county treasurer for the amount of his 
fine and costs, if voluntarily given, is without consid- 
eration, and if required as a condition of his release is 
void for duress. Rollins v. Lashus. Opinion by Bar- 
rows, J. 


DOMICILE — IMPRISONMENT FOR TERM OF YEARS 
DOES NOT AFFECT.—An imprisonment for five years in 
the State prison, pursuant to a legal sentence, does 
not, of itself, interrupt the continuity of the residence 
of the prisoner in the town where he had his home, 
and was supporting his family when imprisoned. 
When aresidence has once been established by the 
concurrence of intention and personal presence, con- 
tinuous personal presence thereafter is not essential to 
a continuous residence, especially when he whose res- 
idence is in question has a family between whom and 
him the mutual family relations are in full force; for 
absences of longer or shorter periods for temporary 
purposes do not change the estabiished home at which 
the family continue to reside with the consent of its 
head. Knox v. Waldoborough, 3 Me. 455. The 
practical general rule that a man’s home is where his 
family is has so few exceptions, that the place of ie 
family’s residence is prima facie evidence of the hus- 
band’s. Greene v. Windham, 13 Me. 225. And 
when the home is fixed it continues untilit is changed 
or abandoned, although the acquiring of another is 
not essential. Exeter v. Brighton, 15 Me. 58. But 
to change the established place of residence of a man 
having a family in full relations, a departure or ab- 
sence therefrom with an intention not to return must 
concur (Hampden v. Levant, 59 Me. 557); or de- 
parture or absence therefrom without any present in- 
tention of ever returning must co-exist. Bangor v. 
Brewer, 47 Me. 97; Corinth v. Bradley, 51 id. 540. 





*To appear in74 Maine Reports. 
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Inhabitants of Topsham vy. Inhabitants of Lewiston. 
Opinion by Virgin, J. 


STATUTE OF FRAUDS—TRUST OF PERSONAL PRO- 
peERTY.—Where a trust is of personal property, it is 
not within the statute of frauds and may be created 
by parol. Benbow v. Townsend, 1 Mylne and Keene, 
506. In Jones v. Lock,1 L. R., Ch. Appeal Cases, 25, 
Lord Cranworth says that ‘ta parol declaration of 
trust of personalty may be perfectly valid even when 
voluntary. If,” he adds, ‘‘I give any chattel, that of 
course, passes by delivery, and if I say, expressly or 
impliedly, that I constitute myself a trustee of per- 
sonalty, that is a trust executed and capable of being 
enforced without consideration. I do not think it 
necessary to go into any of the authorities cited before 
me; they all turn upon the question, whether what 
has been said was a declaration of trust or an imper- 
fect gift. * * But when there has been a declara- 
tion of trust, then it will be enforced, whether there 
has been consideration or not.’’ Cobb v. Knight. 
Opinion by Appleton, C. J. 


PRACTICE —PARTY CANNOT BE BOTH PLAINTIFF AND 
DEFENDANT AT LAW.—A person cannot be botha 
plaintiff and a defendant in the same suit atlaw. In 
such case the remedy is by bill in equity, in which 
such decree may be had as will effect a proper adjust- 
ment of the respective rights and liabilities of all the 
parties interested. Denny v. Metcalf, 28 Me. 390; 
Portland Bank vy. Hyde, 11 id. 198. Neither can one 
of two or more joint owners of a vessel maintain an 
action in hisown name alone for freight, though he 
be also master. Robinson v. Cushing, 11 Me. 480. 
Hayden vy. Whitmore. Opinion by Barrows, J. 


SHERIFF —LIABILITY OF — NOT INSURER.—In cases 
where an officer is called upon by the nature of the 
service to be performed, to find some person or thing, 
or ascertain some fact, or determine some question, 
upon an inquiry and investigation to be instituted by 
him after the process comes into his hands, he is re- 
quired to exercise reasonable care, skill and diligeuce 
in the performance of the ducy, but he is not liable as 
an insurer. A sheriff is answerable for the escape of 
a prisoner in execution, apd can avail himself of noth- 
ing but the act of God vr the public enemies, as an 
excuse. Here his liability is akin to that of inn- 
keepers and common carriers at common law. But 
this severe and exceptional requirement of the law is 
founded upon a pblic policy. The sheriff has the 
whole power of the county at his call, and that is sup- 
posed to be an saswer to all excuses. This rule how- 
ever was ceusidered ahard one as early even as Lord 
Mansfieli's time, who said, as reported in O'Neil v. 
Marscn, 5 Burr. 2812, ‘“‘the cases are hard, but they 
ars too strong to be got over. There is no going into 
the reason of them.”’ But the legislative and judicial 
tendencies in this State have been toward a relaxation 
of such rigorous rule. There are other cases where a 
sheriff assumes the burdens of an insurer in some re- 
spects. Ile must not commit legal mistakes. There 
is good reason for this. He assumes to know the law, 
or to take the risk of it, by accepting the office. He 
engages that he has the skill and ability to do its 
duties. Buta marked distinction may exist between 
a mistake of law and a mistake of fact. Again an 
officer must at his peril see to it, that he does not 
arrest the wrong person or attach the wrong property, 
but even here an unusual risk may be avoided. 
In cases of doubt, an indemnity may be required 
from the creditor. The sheriff must safely keep pro- 
perty seized upon execution. Anciently he was re- 
garded as an insurer of property taken upon final pro- 





cess. Some modern courts hold to this liability, unless 
the sheriff is excused by the act of God or some other 
overpowering and extraordinary force. Other courts 
do not go so far, and only requireupon the part of an 
officer reasonable care. Here too a public policy, 
something like that relating to escape, applies. The 
officer has the power of the county to preserve or re- 
take property. Story’s Bailm., § 130; Edward's Bailm. 
59; 2 Thompson’s Neg. 826, cases in note; Sher. and 
Red. Neg., § 530. Ordinary care however, it is gener- 
ally held, will discharge an officer from responsibility 
in case of the loss of goods attached upon mesne pro- 
cess. Mills v. Gilbreth, 47 Me. 320; Dorman v. 
Kane, 5 Allen, 38, and authorities before cited. 
Schouler, Bailm. 55. An officer cannot charge in his 
bill of fees for costs of insurance by him actually paid 
upon attached property. Burke v. Brig, Rich, 1 Cliff. 
509. But whatever the liability of an attaching officer 
may be to the creditor for the loss of property at- 
tached on writ or seized upon execution, his liability 
to the debtor or owner is only that of ordinary care, 
such care and diligence as a prudent business man 
would bestow upon his own property. Parrott v. 
Dearborn, 104 Mass. 104; Whar. Neg., § 289; Cooley, 
Torts, 394; Sher. and Red. Neg., § 530. A sheriff. who 
erroneously certifies in a levy upon land of an execu- 
tion-debtor that the appraisers were disinterested, 
when they were in fact interested, is not liable in 
damages therefor to the debtor, or to the person 
standing in the condition of the debtor, if not guilty 
of negligence in making such erroneous return. The 
remedy for an error thus committed by an officer lies 
in a motion to the court for leave for the officer to 
amend his return, and in the power of the court, under 
such motion, to extend the necessary relief upon just 
and equitable principles. Generally an officer is not 
liable for attaching too much or too little property, if 
he exercises a sound discretion and acts in good faith. 
Sher. and Red. Neg., § 523, and cases. An officer's re- 
turn in some cases is not conclusive against him,where 
he states a thing which must necessarily bea matter 
of opinion or judgment merely. Drake Attach., § 
206. This applies to a statement of time. Williams v. 
Cheesebrough, 4 Conn. 356. Or to a statement of 
value. Pierce v. Strickland, 2 Story, 292. An officer 
should not be concluded by an expression of his judg- 
ment as to the value of property, as it may prove to 
be of less value on account of some concealed infirm- 
ity or defect.””’ Denton v. Livingston, 9 Johns. 97. 
Other illustrations are found in other cases. Watson 
v. Brennan, 39 Super. Ct. (N. Y.) 81; S. C., 66N. Y. 
621; Lovick v. Crowder, 8 B. and C. 132; Richards v. 
Gilmore, 11 N. H. 493. In the case at bar, in making 
a levy upon land, a sheriff returned that the appraisers 
were disinterested. The appraisers themselves were 
not aware that they were interested, the facts con- 
stituting their interest, if any, were not at the mo- 
ment remembered by them; they declared to the 
officer that they had no interest; it was not suggested 
or suspected by any one present during the proceed- 
ings that they were interested; two of them were 
chosen respectively by the parties to the execution; 
the officer was required to act without much delay; 
and he testified, without any evidence to oppose his 
general statement, that he used great care and caution 
in making inquiry and investigation. An action for 
false return was brought by mortgagees of the execu- 
tion-debtor, whogot their mortgage after the attach- 
ment and before the levy. Held, that the sheriff was 
exonerated from the charge of negligence, and that 
the action could not be maintained whether the ap- 
praisers were in fact interested or not. Strout v. Pen- 
nell. Opinion by Peters, J. 
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MARYLAND COURT OF APPEALS AB- 
STRACT.* 


DAMAGES — ON BREACH OF CONTRACT TO DELIVER 
GOODS — WHEN NOT SPECIAL NEED NOT BE PLEADED. 
—(1) In actions by vendee against vendor for a breach 
of a contract to deliver goods, the general rule is that 
the measure of damages is the differeuce between the 
contract price and the market price, at the time and 
place of delivery. 1 Chit. Cont. 621; 1 Sedgw. Dam- 
ages, 552; Williamson v. Dillon, 1H. & G. 445; Wil- 
liams v. Woods, 16 Md. 222. But where an article is 
purchased, not for the domestic market, but to be 
shipped abroad, and the fact was shown on the face of 
the written contract and was known to the vendor, 
and it was impossible for the vendee to discover the 
inferiority of the article (which had been fraudulently 
substituted by the employees of the vendor) until it had 
reached its ultimate destination, the true measure of 
damages is the difference between the market price of 
the article contracted for, at the date of its arrival, 
and the price afterward realized upon a sale thereof, 
together with the necessary and proper costs and ex- 
penses incurred in making the sale. In Hadley v. 
Baxindale, 9 Exch. 341, it was laid down that “the 
damages for a breach of contract should be such as 
may fairly and reasonably be considered, either as 
arising naturally, 7. e., according to the usual course of 
things from such breach of the contract itself; or such 
as may reasonably be supposed to have been in con- 
templation of both parties, at the time they made the 
contract, as the probable result of the breach of it.” 
In Abbott v. Gatch, 13 Md. 333, the rule was thus 
stated: ‘‘Such damages as are incidental to, and 
caused by the breach, and may be said to flow reason- 
ably and naturally from such breach, and are not ac- 
cidental or consequential (queere, contingent,) losses will 
be allowed, and whether they are of the one character 
or the other must depend on the nature of the trans- 
action.”? See also, Borries v. Hutchinson, 114 Eng., C. 
L. 443; Elbinger v. Armstrong, L. R., 9Q. B. 476; Hinde 
v. Liddle, L. Rk. 10 Q. B. 269; Loder v. Kekule, 3 C. B., 
N. S., 128. (2) Where in an action by vendee against 
vendor for breach of coutract to deliver goods, the 
damages claimed by the plaintiff are not in their na- 
ture special, but such as are the natural and proximate 
result of the breach, it is not necessary that they 
should be particularly stated in the delaration. See 
Armstrong v. Percy, 5 Wend. 538. Camden Consoli- 
dated Oil Co. v. Schleus. Opinion by Bartol, C. J. 
[Decided July, 11, 1882.] 


CORPORATION — LIABILITY OF SHAREHOLDER FOR 
DEBTS — SHARES ISSUED AND PUT IN MARKET AS FULL 
PAID SHARES—ULTRA VIRES — PURCHASE OF MINERAL 
LANDS BY MINING COMPANY NovT.—(1) Where shares of the 
capital stock are issued by a corporation to the original 
subscribers as full paid shares, and are sold by them as 
such, a purchaser thereof in good faith, cannot be held 
liable to a creditor of the corporation in the value of 
his stock as for unpaid installments. The unpaid sub- 
scriptions of a corporation become insolvent, in the 
hands of a bona fide purchser without notice, do not 
constitute a trust fund which may be pursued by the 
creditors of the corporation, and subjected to the pay- 
ment of their claims. In Sanger v. Upton, 91 U. 8S. 
60, where the doctrine of trust-fund is as strongly as- 
serted as in any other case, the court say, “The 
capital stock of an incorporated company is a fund set 
apart for the payment of its debts. If diverted, the 
creditors may follow it so far as it can be traced, and 
subject it to the payment of their claims, except as 
against holders who have taken it bona fide for a valu. 
able consideration and without notice.’’ Shares of 
stock are not, strictly speaking, negotiable instruments, 





*To appear in 59 Maryland Reports, 





but courts speak of them as quasi negotiuble; and 
when they are issued as full-paid shares, and as such 
sold in open market, the purchaser is not bound to 
suspect fraud where everything seems fair and con- 
formable to the requirements of the law. Any other 
doctrine would virtually destroy the transferable 
nature of such shares, and paralyze the whole of the 
dealings in the stock of corporations. Burkinshaw y. 
Nicholls, 26 W. R. (H. of L.)821. Where shares of stocks 
are issued to be paid in certain installments, the law im- 
plies a promise on the part of the subscriber and hisas- 
signee, that they will pay whatever may be due thereon 
according to terms of the subscription. But where 
shares are issued as fully paid, and these are sold in 
open market, and one buys them in good faith on the 
representation of the company that they are paid up, 
no promise can be implied on the part of the purchaser 
to become liable if such shares have not in fact been 
paid. He is not bound to suspect fraud in issuing the 
stock, and the remedy of the creditor in such cases is 
against the parties to the fraud. In Foreman v. Bige- 
low,4 Cliff. 509,and Steacey v. Little Rock R. Co., 5 Dill. 
348, the whole subject was considered and the English 
doctrine was fully approved. And iu all the cases as 
relied on as sustaining a contrary doctrine, it will be 
found either that the certificates on their face showed 
that the shares of stock were not in fact full-paid, or 
the facts and circumstances accompanying the transfer 
were such as to put the purchaser on the inquiry. 
Upton v. Hansbrough,3 Biss. 417; Upton v. Tribilcock, 91 
U.S. 45; Bowman's case, 12 Conn. 530; Bend v. Susque- 
hanna Bridge Co., 6 H. & J. 126; Hall v. United States 
Ins. Co., 5 Gill, 484; Palmer vy. Laurence, 3 Sandf. 141. 
(2) A company incorporated for the purpose of mining 
and shipping coal, and empowered by the laws of the 
State wherein it was incorporated, to purchase and 
hold mineral lands to the extent of ten thousand acres, 
may lawfully purchase coal lands, and pay for the 
same in the stock of the company. A corporation may 
receive in payment of shares of its capital stock any 
property which it may lawfully purchase, and so long 
as the transaction stands unimpeached for fraud, 
courts will treat as a payment that which the parties 
themselves have so regarded, and this too, in cases 
where the rights of creditors are involved. The law 
is well settled, that a company may receive in payment 
of its shares of etock any property which it may law- 
fully purchase; and solong as the transaction stands 
unimpeached for fraud, courts will treat as a payment 
that which the parties themselves have agreed shall be. 
a payment, and this too in cases where the rights of 
creditors are involved. Waterhouse v. Jamieson, L. 
R., 28. App. 29; Ex parte Currie, 32 L. J., Ch. 57; 
Carling’s case, 1 Ch. Div. 115; Nicholl’s case 
26 W., (H. of L.) 821. In Spargo’s case, L. 
R.,8 Ch. App. 412, James, L. J., said: “If there 
was on the one side a bona fide debt payable in money 
at once for the purchase of property, and on the other 
side a bona fide liability to pay money at once in shares, 
so that if bank notes had been handed from one side 
of the table to the other in payment of calls, they 
might legitimately have been handed back in payment 
for the property, there is no necessity that the for- 
mality should be gone through of the money being 
handed over and taken back; but that if the 
two demands are set off against each other 
the shares have been paid for in cash.’’ Mellish, L. J., 
said: “It isa general rule of law that in every case 
where the transaction resolves itself into the payment 
of money by A. to B., and then handing it back again 
by B. to A., if the parties meet together and agree to 
set the one demand against the other, they need not go 
through the form and ceremony of handing the money 
backwards and forwards.” Brant v. Ehlen. Opinion by 
Robinson, J. 

Decided April 28, 1882.] 
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OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM, 1882.* 

AGENCY — AGENT CONTRACTING IN HIS OWN NAME 
MAY SUE.—A party entering into a contract in his 
own name may sue or be sued upon it, whether he be, 
in fact, agent or principal. Where a landlord, with 
the consent of his tenants, sold their share of a crop of 
corn, with his own, and afterward brought an action 
against the purchaser for not accepting the corn, the 
fact that the landlord did not own all the corn, neither 
constitutes a defense nor operates to diminish the 
damages. If the acceptance of the corn by the pur- 
chaser would have invested him with a good title, it 
is not material whether the landlord owned all the 
corn or not. Davis v. Harness. Opinion by White, J. 


ESTOPPEL — PASSIVE ACQUIESCENCE IN UNCONSTI- 
TUTIONAL PROCEEDINGS — TAX-PAYER. — The act of 
April 10, 1880, ‘‘ to authorize certain townships to build 
railroads, and to lease and operate the same” (77 Ohio 
L. 165), being unconstitutional, (Wyscaver v. Atkinson, 
37 Ohio St. 80,) a tax-payer may maintain an action, 
Rev. Stats. g§ 5848-5851, to restrain the collection of a 
tax levied for the peyment of bonds issued under the 
act; and the fact that the bonds were issued and the 
money arising from the sale thereof was expended by 
the trustees, with the knowledge of the plaintiff, in 
the construction of a railroad in the township, which 
enhanced the value of the property therein, including 
that of the plaintiff, and was otherwise useful to the 
citizens of the township generally, and that the plaint- 
iff did not commence an action to restrain the issue or 
negotiation of the bonds or prosecution of the work, 
is not sufficient to estop the plaintiff from maintaining 
such action to restrain the enforcement of such tax, 
An act of the general assembly in conflict with con- 
stitution, is a mere nullity, and no one is estopped to 
assert its invalidity. Such is the general rule. And this 
is a matter to be determined by the court as a judi- 
cial question. South Ottawa v. Perkins, 94 U. 8. 200, 
267; State v. Railway Co., 31 Ark. 701; State v. Rail- 
way Co., 74 Mo. 163; Post v. Supervisors, 105 U. S. 
667. But parties may, under special circumstances, 
be precluded from availing themselves of such in- 
firmity. Where one actively intervenes to secure the 
passage of an act, or the expenditure of money in pur- 
suance of it, or where one, with knowledge that im- 
provements are in progress on his lands, under 
authority of a legislative enactment, permits the work 
to proceed without objection, there is much reason for 
saying he should not be permitted to plead that such 
statute is unconstitutional. Ferguson v. Landram, 1 
Bush. 548; S. C., 5 id. 230; approved, State v. Mitchell, 
31 Ohio St. 592, 610; and see cases cited by counsel, 
and Daniels v. Tearney, 102 U. S. 415, 421. But the 
same reason does not apply where there is only inac- 
tion, and ‘‘the duty to speak ought to be very im- 
perative to make mere silence operate as an estoppel.” 
Cooley on Taxation. Couwnterman v. Dublin Township. 
Opinion by Okey, C. J. 


HUSBAND AND WIFE — INSANE WIFE — MANDAMUS. 
— Where the superintendent of an insane asylum, 
acting in good faith, with the assent of the trustees of 
the institution, and solely with reference to the wel- 
fare of the patient, permits her to be removed to and 
remain temporarily at the residence of a near relative, 
the husband of the patient cannot, by mandamus, 
compel her restoration to the asylum; and the fact 
that such residence is beyond the limits of the State 
will make no difference. Ruiter v. State of Ohio. 
Opinion by Okey, C. J. 


* To appear in 38 Ohio State Reports. 





WATERCOURSE — RIGHT TO USE ANCIENT CHANNEL 
TEMPORARILY ABANDONED.—A_ mill-owner con- 
structed a dam and dug a mill-race, in such manner 
that the waters of the stream were diverted from their 
ancient channel and flowed through the race. He 
maintained, however, at all times, a flood-gate for the 
purpose of returning the waters to their natural 
channel whenever repairs upon bis mill should make 
it necessary. He and his grantees continued to flow 
the water through the race for a period of more than 
twenty-one years, during which time the water was 
occasionally and temporarily restored to the ancient 
channel. This channel had, by long disuse, become 
obstructed and partially filled, so that it was not suffi- 
cient to carry off all the water which originally passed 
through it. Plaintiff purchased from grantees of the 
mill-owner a tract of land through which ran the 
ancient channel of the stream. For the purpose of 
repairing the mill, its owners opened the gate and 
restored the water to the ancient channel, which 
flooded the land of the plaintiff and injured her crops. 
Held, 1st. That nothing in the condition of things, or 
in the acts of the parties, at the time of the plaintiff's 
purchase, showed that the use of the ancient channel 
had been permanently abandoned. 2d. The mill- 
owners still retained the right to restore the water to 
its old channel whenever the repair of their mill ren- 
dered such course necessary or advisable. Lu Mason 
v. Shrewsbury, etc., R. Co., L. R., 6 Q. B. 578. Peter 
v. Caswell. Opinion by Longworth, J. 


——_»—__— 


THE LATE MASTER OF THE ROLLS. 


The London Law Journal says of the late Sir George 
Jessel: ‘* The performance by Sir George Jessel of his 
daily work in the now deserted Rolls Court was an 
exhibition of power seldom witnessed. The lawyer 
hardly knew which most to admire—-his minute knowl- 
edge of case- law, the breadth of his acquaintance with 
legal principles, or the amazing rapidity with which 
he took in the facts of his cases. Sir George Jessel 
seemed to devour an affidavit as soon as it was put 
into his hand. There was a superstition that nature 
had physically endowed him above other men with the 
capacity of acquiring knowledge, and that he could 
read one line with one eye, and the next line with the 
other. It is certain that hardly any subject came to 
the surface in his court without his displaying a knowl- 
edge of it which astonished experts. Large drafts 
were made on these gifts in patent cases, and the 
Master of the Rolls was equally at home in mechanical 
complications «ud in chemical mysteries. Something 
has necessarily been said of his fault of manner on the 
bench; but it lay merely in the manner. His mind 
was eminently judicial, and the most skillful advocate 
that practiced before him probably never discovered 
that he had any prejudices. Least ofall had he any 
favor for those of his own race, although he was the 
first of his blood who attained the English bench. * 
* * There was no section of the community which 
did not look to him for the most uncompromising 
justice. This was due to the belief, not only that he 
had a practical knowledge of most of the affairs of life, 
and was a learned lawyer, but that his mind was abso- 
lutely free from cant. His rapidity was so great, and 
his reputation so high, that the Rolls Court became 
during his reign the most important court in the 
country. When the Judicature Acts came into opera- 
tion, the universality of Sir George Jessel’s legal 
knowledge stood him in good stead. Here, at least, 
was one judge who could decide off-hand upon the 
limitations of a crabbed settlement at one moment, 
and at another expound the obscurities of a bill of 
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lading. * * * Sir George Jessel was not free from 
the faults to which great minds like his areliable. He 
was so quick that occasionally he was hasty, but the 
mistakes he made were not half so many as those of 
other judges who got through about a tenth of his 
work. He was also apt to be intellectually overbear- 
ing. He was fond of exposing the errors of others, 
but he never admitted a doubt of the correctness of 
his own opinion. His phrase, “Of course all judges 
believe that they are right,” has passed into a byword ; 
and Sir George Jessel was the mental antipodes of 
Lord Eldon, great lawyers as both were, and in some 
respects not unlike one another. History does not 
record that Sir George Jessel ever admitted he was 
wrong. When his attention was called to the fact that 
the Court of Appeal had overruled his decision, he 
said: ‘That is strange; when I sit with them, they 
always agree with me.’ This was generally true, as 
there were few judges whom the Master of the Rolls 
could not carry with him. Whoever sat with him the 
court was generally considered to consist of the Master 
of the Rolls.” 

The Solicitor's Journal says: ‘‘If uniformity can 
make a characteristic, the universality of regret which 
is called forth by the news of Sir George Jessel’s death 
will characterize his life and fame. Nor did the scope, 
variety, and strength of his gifts fall short of the grief 
which attends their loss. Asa judge he was at once 
so swift and so sure that the surprise which each 
quality called forth became nothing less than astonish- 
ment at the union of thetwo. When he reasoned, it 
seemed as though he could dispense with authority; 
when he quoted, his learning and research admitted of 
no comparison. No branch of law seemed unfamiliar 
tohim. Whether he was construing, with vast knowl- 
edge guided by lucid common sense, the terms of an 
intricate will, or laying down the principles of patent 
law, or expounding mercantile usage, or settling the 
limits of public authority, or regulating the proceed- 
ure of the courts, he was alike clear, practical, and 
profound. Such achievements could only have been 
possible to aman gifted with the swiftest apprehension 
and the most ample and tenacious memory. And in 
truth he seemed only to need to reach his hand in any 
direction to lay hold upon the keystone which at once 
fitted and completed the arch of legal reasoning upon 
any matter which was before him. It was precisely 
these faculties which enabled him to deal with such 
extraordinary sagacity with facts however numerous 
and complicated, and to deliver occasionally those 
judgments which have been sometimes said to show 
the highest kind of excellence — judgments in which 
the statements of the facts gives at once the reasoning 
and the conclusion.” 


CORRESPONDENCE. 


THaT “LEGAL PARADOX.” 

Editor of the Albany Law Journal 

Concerning the legal paradox, stated by Mr. Lump- 
kin, on page 260, vol. 27 of your JouRNAL, it seems to 
me that he should have informed us whether B.’s 
twelve months allowed for recording had expired or 
not. Supposing however that they had, and without 
having at hand the statutes or decisions of Georgia, I 
should be bold enough to answer his queries in the 
following general terms, viz. : 

I. The sale from A. to B. divested A. of any and 
every title. 

II. Therefore the judgment obtained by C. was no 
lien on the property, there being nothing left for it to 
lean upon (excuse this unavoidable pun). 





III. Nevertheless when A. made the deed to D., the 
latter being a purchaser without notice, obtained title 
(it may seem strange to say that D. obtained that 
which A. no longer had, but he nevertheless did, be- 
cause under the recording acts, by a sort of legal fic- 
tion, title remains in the vendor [even after his first 
sale] for the benefit of subsequent bona fide purchas- 
ers). 

IV. When considering the ‘‘equities’’ of the case, 
the same result is reached. B. is in fault for not hay- 
ing recorded his deed. C. has not parted with any 
thing, and by obtaining his judgment is put in no 
worse position than he was. D. however has paid full 
consideration without notice of B.’s deed, and must 
be protected; true it may be said that if he had ex- 
amined the judgment records he would have found 
C.’s judgment, but his failure to do so cannot give that 
judgment any greater force than it originally had, 
which was nil (see II above). 

V. It seems to me therefore that D. takes the pro- 
perty. 

VI. What are the views of the learned editor of the 
A. L. J. on this question ? 

Yours truly, 
A. J. HirscHu. 

DAVENPORT, IowA, April 13, 1883. 


INcORRECT REPORTING. 
Editor of the Albany Law Journal: 

Allow me to call the attention of your readers to an 
inaccurate report in 16 Week. Dig. 255, of a ruling of 
the Court of Appeals in People v. McGloin, decided in 
January, 1883. According to the report, the court 
ruled, that as a person convicted of crime was disqual- 
ified, both at common law and under the R.S8., from 
being a witness, only after sentence, section 832 of the 
Code of Civil Procedure relieves only those who have 
been convicted; ‘leaving those who have been tried, 
convicted, and sentenced still subject to the exclusion 
pronounced by the R.S.” A careful reading will show, 
that if such was the ruling, the judgment below should 
have been reversed, whereas it was affirmed. In fact, 
the opinion of Ch. J. Ruger, concurred in by his asso- 
ciates (for the examination of which I am indebted to 
the courtesy of Hiram E. Sickels, Esq.,State Reporter), 
holds that although technically the exclusion flows 
from the sentence, yet that the sentence flows from 
the conviction; and that consequently a fair construc- 
tion of the language of section 832 of the Code of Civil 
Procedure, as well as a consideration of the fact that 
otherwise its provisions would be without meaning, 
lead to the conclusion that the section referred to oper- 
ates entirely to abrogate the disqualification. My at- 
tention was called to the case in question by a letter 
froma distinguished judge of the Supreme Court, 
who suggested that section 832 should be amended a 
the present session of the Legislature, so as to supply 
the supposed defect in its language. As the defect is 
in the report and not in the Code, Ihave not taken 
any measure to procure such an amendment of the 
latter; but it is proper that as wide publicity as possi- 
ble should be given to the fact that the report is erron- 
eous, as very serious consequences may flow from fol- 
lowing it. 

Yours, respectfully, 
MontTGoMErRy H. THROOP. 
ALBANY, April 16, 1883. 
<> 
NEW BOOKS AND NEW EDITIONS. 


MACKELDEY’s Roman LAw. 
Hand Book of the Roman Law, by Dr. Ferdinand Mackeldey, 
translated and edited by Moses A. Dropsie, Philadelphia— 
T. and J. W. Johnson & Co. 1883, 
It must be satisfactory to the public that some one 
has had the industry and the courage necessary to 
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complete the translation of Dr. Mackeldey’s com- 
pendium of Roman Law. In 1845, Mr. Philip Ignatius 
Kaufmann, then of New York, had already translated 
the first portion of this work. Mr. Kaufmann’s trans- 
lation has always been highly esteemed in England, as 
well as by those who knew of itin New York. But 
unfortunately Mr. Kaufmann omitted the most valu- 
able part of the original or that part relating to in- 
heritances, family relations, and obligations. Perhaps 
the sale of the finished portion was inadequate to the 
demands the work made upon the translator; but for 
whatever reason it may have been, Mr. Kaufmann 
did not complete the task he undertook. We had 
hardly expected to see this work in an English dress 
again, for while justly famous in its day, the original 
has been superseded in Germany by more modern 
works which have felt the influence of Savigny and 
his followers. This fact does not however affect the 
usefulness of Mr. Dropsie’s translation to American 
readers, for here the study of the Roman law has not 
reached the critical stage, or is pursued in a very un- 
systematic fashion. ‘To those whose knowledge of the 
Roman law is imperfect this translation of Mackel- 
dey’s compendium must be a desideratum; the his- 
torical part is particularly concise, and alone would 
enable it to take and maintain aesirable place among 
the standard English works relating to modern and 
classical Roman law. 

There are some features of Kaufmann’s translation 
which are preferable to those exhibited by Mr. Drop- 
sie’s work. Mr. Kaufmann was certainly an accom- 
plished civilian, and he enriched his translation by 
paginal notes of his own and bya discriminating 
preface; but unfortunately its incompleteness mars its 
value to the public. Mr. Dropsie’s translation on the 
other hand has another advantage besides the com- 
pleteness indicated; it isfrom the fourteenth German 
edition of the original, whereas Mr. Kaufmann fol- 
lowed the twelfth. Mr. Dropsie seems to aim at a 
nearly literal translation, even at the occasional ex- 
pense of the English idiom; but in some respects this 
isan advantage rather than a fault. 

The influence of the Roman law, ancient and mod- 
ern in this country, is but just beginning to be more 
extended than formerly; but in time this influence 
will be accelerated. Inaland of Codes the civil law- 
yers should be known, for their exegetical and her- 
meneutical methods bear directly on the subject of 
codification; thus Mr. Dropsie’s author has a practical 
interest, for he belongs toa useful and not to a purely 
transcendental body of authors. 

Prior to the year 1814, when the original of this vol. 
ame first appeared, there were but few institutional 
treatises in the German tongue, and these, by its per- 
spicuity and excellence, it soon supplanted. Even yet 
Mackeldey’s is a great name in Germany, for it marks 
an epoch of German juridical literature. The histor- 
ical part isa fit precursor of such a purely historical 
work as Ortolan’s, for itis a suggestive outline, and 
will serve as a sign-post in the course of the involu- 
tions of the historical journey. But brief as the his- 
torical part is, it is adequate to the exposition of the 
substantive law which follows, and to which it bears 
precise relations. The common lawyer, who wishes 
ready references, will find here frequent references to 
the Pandects, and the authoritative commentators of 
the civillaw. The student of the civil law will find a 
comprehensive survey of the entire field, history and 
principle in good proportions. In short, Dr. Mackel- 
dey’s work has distinguished merits which must 
always recommend it to the public; no matter when 
or where. 

We do not profess to criticise Mr. Dropsie’s particu- 
lar translation; his industry, sure to be inadequately 
requited, deserves an appreciative and considerate 





auditory, and we, for our part, are thankful for his 
best endeavors, and to have a complete English 
trauscript of a work once so famous. 


SPAULDING’s STATUTE FORMS AND PRECEDENTS. 


Statute Formsand Precedents, re-printed from the author- 
ized editionsof Federal, State, Territorial, and District 
General Statutes, Acts and Session Laws. Unaltered and 
Unabridged. Embracing the Greatest Variety of Legal, 
Conveyancing, Commercial and Business Forms, of a 
Practical and Standard Nature. By Hugh M. Spalding, 
author of ‘‘Spalding’s Treatises upon the Law of Personal 
Property, Practice, etc.” New York. H. 8. Mortimer & 
Co, 


The compilation of this volume must have involved 
a large amount of labor. Every statute of the various 
legislative bodies of this country, National, State, 
and territorial, which prescribes or hints at a form has 
been sought out, and the form named or required by 
it written here. We have forms in relation to almost 
every conceivable subject, many of them useful, 
many of them otherwise. The quantity of matter in 
the book is considerable, but as there is not a consecu- 
tive numbering, we are unable to say how many forms 
there are. The volume is not paged, but we judge 
from the number of signatures that it has nearly 
twelve hundred pages. The forms prescribed by the 
Federal Statutes are first given, then those prescribed 
by the laws of the States, the States being arranged 
alphabetically. So far as weare able to judge, the 
work of compiling has been carefully done. 

The mechanical execution of the book is not of the 
highest order. The paper is thin, and the printing is 
in the style of the session laws issued a dozen years 
ago. 


THATCHER'S PRACTICE DIGEST, SECOND EpITION. 
A Digest of Statutes, Rules, and Decisions relative to the 
Jurisdiction and Practice of the Supreme Court of 
the United States. By Erastus Thatcher, attorney 
and counselor of that court (2d ed.), with an appen- 
dix of practical forms. Boston. Little, Brown & Co. 1883. 
Pp. xxiv, 502. 


The issue of a second edition of this work within a 
little over a year after the first made its appearance, 
indicates that those ofthe profession who practice in 
the National court of last resort, have appreciated and 
approved the labors of Mr. Thatcher. The present vol- 
ume contains all the sections of the Federal Revised 
Statutes which confer jurisdiction upon the Supreme 
Court, all written rules for practice of the court, and 
the points of all decisions bearing upon such sections, 
rules, and other matters of practice, collected from 
one hundred and one volumes of reports of that court. 
In addition there is an appendix containing ninety 
forms, pertinent to practice before the court. The 
work of the compiler appears to have been carefully 
and thoroughly done, and the typographical execu- 
tion of the volume is all that could be desired. 


LAWwson’s CONCORDANCE. 


A Concordance of Words and Phrases construed in the Ju- 
dicial Reports, and of Legal Definitions contained therein 
By John D. Lawson St. Louis: F. H. Thomas & Co., 
1883. Pp. v, 773. 

This work is divided into three parts; first, Words, 
Phrases and Definitions, 387 pages; second, Cross 
References, 290 pages; third, Appendix, 100 pages. 
The Concordance gives the principal word, with its 
connection in various phrases, underneath, and refer- 
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ances to the cases where it is defined, by title of case, 
and volume and page of report. Forexample: “ Gross 
— income — neglect of duty — negligence — receipts 
from passengers.’’ This is perhaps as good an arrange- 
ment as can be devised, although owing to the pecu- 
liarities of our language, it results sometimes in a 
collocation that reminds one of Mr. Justice Best’s 
“great mind;’’ as for example: ‘“ Ground —in deed 
— chicory ;”’ ‘‘ Heat — of passion — in consequence of, 
in bill of lading."’ Mr. Lawson assures us in his pre- 
face that he cites more than 30,000 cases, of which 
nearly 5,000 are in the appendix. Of these he says 
20,000 had never been brought together before in any 
work. Having had considerable recent experience in 
a similar line of research we can confidently pronounce 
that Mr. Lawson has produced a very thorough and 
exhaustive work, and we believe it will be very useful 
tothe profession. Its only fault is the separate posi- 
tion of the appendix, but we know by experience how 
such a work grows while in press, and the fault is a 
minor one after all. The amount of labor bestowed in 
preparing this volume is enormous, and we cordially 
hope it will be generously remunerated by the profes- 
sion. 


Rogers’ ExpPertT TESTIMONY. 


The Law of Expert Testimony. By Henry Wade Rogers, St. 
Louis: W. H. Stevenson, 1883. Pp. xxiii, 297. 

This monograph is divided as follows: Admissibility 
in evidence of expert testimony; Competency of 
expert witnesses; Examination of expert witnesses, 
and the weight of their testimony; Expert testimony 
in medicine, surgery and chemistry; Expert testimony 
in the science ofthe Law; Expert testimony in the 
trades and arts; Expert testimony in handwriting; 
Value; Relation of scientific books to expert testimony ; 
Compensation of experts: Opinions of the Value of 
Expert testimony; additional cases. We have looked 
through these pages with a good deal of care and 
a good deal of interest. Itstrikes us as a pretty 
complete digest, with a good sub-arrangement, 
and judicious extracts from judicial opinions. 
Particular pains seem to have been bestowed 
to state distinctly the various rules of our 
different States. We welcome every attempt to mag- 
nify the treatment of the subordinate topics of the 
law of Evidence, when done so discreetly in the 
present instance. 


Surr.ey’s LEADING CASES. 
A Rpesticn of Leading Cases in the Common Law. With 
Notes. Second edition. By W. Shirley Shirley. Boston; 
Soule and Bugbee, 1883. Pp. xxviii, 440. 


This is the work which Mr. Lawson adopted as the 
basis of his ‘‘Leading Cases Simplified.” It is written 
in a familiar and frequently humorous style. Al- 
though apparently Mr. Lawson has sometimes simply 
copied Mr. Shirley's statements, yet in other instances 
he has enlarged or gone independently, and we think 
he has frequently improved upon the humor of the 
English writer. We suspect that this edition has 
been evoked by the excellence of Mr. Lawson’s and 
we cannot be certain as to which isin any point the 
imitator. Mr. Lawson’s book however is confined to 
statements and extracts, while Mr. Shirley’s has very 
excellent and valuable notes to all the cases. These 
notes are models of selection and treatment, and bring 
down the law to a very recent date. The book is ad- 
mirable, on the whole, and will be extremely useful to 
students, ‘“‘always remembering,’”’ as Mr. Shirley 
adroitly observes iu his preface, “that a person does 





not cease to be a student because he is called to the 
bar, or admitted a solicitor.” (For “does not cease,” 
read “‘ ought not to cease,’’ and we cordially assent.) 
The book is elegantly printed. 


BATEMAN ON AUCTIONS. 


A Practical Treatise on the Law of Auctions; with Forms and 
directions to auctioneers. By Joseph Bateman. Sixth 
edition, by Oliver Smith and Patrick F. Evans. First 
American edition, with notes and laws of the several States, 
By Henry N. Sheldon. Boston: Soule and Bugbee, 1883. 
Pp. lii, 509. 

At first thought one would not suppose this to be a 
very fertile subject, and yet the table of cases cited 
covers 43 closely and finely printed pages in double 
columns. This fact alone would authorize the publi- 
cation. The work has been extensively patronized 
abroad, it seems, and the American editor has done 
an extensive and apparently valuable workin annota- 
tion and compilation. The Forms are very elaborate 
and cover almost every imaginable contingency. The 
book wiil be useful not only to lawyers but to the popu- 
lous class of whom it specially treats. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, April 17, 1883. 

Judgment affirmed— The People v. Petrea (two 
cases).—— Judgment appealed from reversed, that of 
court of General Sessions affirmed and proceedings 
remitted — The People v. ‘’abor.— Judgment affirmed 
with costs— Bertles v. Nunan; Cutler v. The Mayor of 
New York; Finkelheimer v. Bates; People ex rel. Gere 
v. Whitlock ; Davies v. Davies ; Chatfield v. Simonson ; 
Young v. Hicks; In re accounting of James Fraser; 
Genessee River National Bank v. Mead; Bushnell v. 
Carpenter.—Judgment affirmed, costs of all parties 
payable out of the estate— Phillips v. Davies.— 
Judgment reversed and new trial granted, costs to 
abide the event — Hooghkirk v. Belaware and Hudson 
Canal Company ; De Peyester v. Neale.-——Judgments 
of the surrogate and General Term reversed, and judg- 
ment for the dismissal of her petition with costs ren- 
dered against the petitioner-— Mills v. Hoffman.— 
Judgment of General Term reversed. Judgment on 
report of referee, affirmed with costs — Knapp v. 
Knapp.—Judgment of General Term and order of 
surrogate affirmed with costs— Leslie v. Leslie.— 
Judgment of General Term reversed. Judgment given 
to the defendant, with costs— Smith v. Burch.— 
Judgment of General Term, remitting proceedings to 
surrogate for dismissal, affirmed, costs to the respond- 
ent out of the estate — Fester v. Shepard. Order 
affirmed with costs—m re claim of Flandrow. — 
Order of General Term reversed. Order of Special 
Term modified so as to order the county treasurer to 
pay the whole of the surplus money in his hands to 
the credit of this action (after deducting fifteen dol- 
lars for the fees of the referee), to the appellant, 
Thomas F. Buckley — Fral v. Buckley.—Judgmemt 
reversed, new trial granted, costs to abide the event, 
unless the defendant stipulates to accept a lease for 
five years, instead of twenty-one years, without costs 
of action. If he stipulates to do so the judgment is 
modified accordingly, and as so modified affirmed, 
without costs to either party — Crosby v. Moses. 
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ALBANY, APRIL 28, 1883. 


——_——_ —_—_————— 
——————_————_ 


CURRENT TOPICS. 


(P\HE bill pending in our legislature for the supply- 

ing of the city of New York with two additional 
surrogates seems to have called forth general con- 
demnation from the press. It seems to be regarded 
as a scheme for creating two unnecessary judicial 
offices. It is evident that there is something to be 
seid in support of the plea of necessity, and that has 
been well expressed by a correspondent of the New 
York Daily Register, as follows: ‘‘ There are twenty- 
five surrogates and thirty-five county judges acting 
as surrogates in this State. The inhabitants of this 
city constitute a fraction less than one-fourth of the 
population of the State. The assessed valuation of 
the property is but a little less than one-half that 
of the whole State. It is safe to say that * * * 
the judicial labor of the surrogate of this city is 
equal to one-third of that of the entire State — the 
other two-thirds being performed by twenty-four 
surrogates and thirty-five county judges acting as 
surrogates. The surrogate of this county is charged 
with the testate and intestate estates of nearly a 
million and a quarter of people. The civil jurisdic- 
tion over the affairs of the same people in other as- 
pects is performed by two United States Judges 
with frequent assistance, five Supreme Court Judges 
and two additional ones to be elected, six Superior 
Court Judges, six Common Pleas, six Marine, one 
Arbitration Judge and ten District Court Judges — 
making thirty-eight in all — all supplied with clerks, 
stenographers and assistants, and all crowded with 
business. From the report of the surrogate’s office 
for 1881 it appears that the average daily labor to be 
performed by the surrogate individually is as follows: 
Letters testamentary, of administrations and guard- 
ianship 17; decrees settled and signed 19 1-10; 
motions heard, decided and orders drawn 17; 
folios of testimony in probate cases 80 8-10. This 
does not include the examination and decision of 
contested wills and accountings, the general super- 
vision of the office and the frequent interruption for 
ex parte matters.” It is perfectly apparent that no 
one man is equal to all the demands. 


But a more serious question is whether the bill 
is constitutional. The Constitution provides, ‘The 
county judge shall also be surrogate of his county; 
but that (art. 6, §15), in counties having a popula- 
tion exceeding forty thousand the Legislature may 
provide for the election of a separate officer to be 
surrogate, whose term of office shall be the same as 
that of the county judge.” The constitution also 
provides (art. 6, § 27), that in counties of more than 
four hundred thousand population, the Legislature, 
for the relief of surrogates, may confer their powers 
and jurisdiction on courts of records. These pro- 
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visions seem to point to but a single officer to act as 
surrogate proper in each county. But it is argued 
that by article 14, section 12, the Legislature had 
power to alter or enlarge the jurisdiction or consti- 
tution of the surrogate’s court in the city of New 
York, and that this section must be read in connection 
with section 27 of article 6 of the amended judiciary 
article above cited. To thisis cited International 
Bank v. Bradley, 19 N. Y. 245, which held that an 
act changing the title of the Recorder’s court of 
Buffalo, and adding two judges to it, was constitu- 
tional. Still the question is a very serious one, 
whether the new judiciary article is not subversive 
of the implied power contained in the section con- 
strued in that case, and whether section 12 of article 
14 must not be read literally, as conferring 
authority only to change ‘‘ powers and jurisdiction,” 
preserving the scheme of acourt presided over by a 
single judge, in view of the special scheme for relief 
afforded by section 27 of article 6. 

A portrait of the late Judge John H. Reynolds 
has been placed by the bar of Albany county in the 
court-room of the Court of Appeals. It is a good 
likeness, but not a good work in an artistic view. 
It represents the Judge as apparently a sufferer from 
jaundice, whereas he had not a particle of it in his 
physical or in his mental nature. The portraitis a 
fitting commemoration of one of the most celebrated 
lawyers of our State. The name of Reynolds has 
twice been distinguished in the legal annals of this 
city. An earlier lawyer of that name,— Marcus T. 
Reynold — was one of the most brilliant men who 
ever adorned the bar of our State. John H. Reynolds 
achieved the highest success as a lawyer in our 
ultimate court, with very little elocutionary skill 
and without a particle of eloquence, by virtue of 
his logical faculty, his wit, his ready adroitness, a 
fuir amount of learning, an unfailing industry, and 
the bending of all his energies and talents to the 
particular case in hand. He had none of the re- 
markable gifts of genius, but he did his very best 
with the good talents which God intrusted him 
with. Asa man he was a manly, upright, and 
charming character, who loved his fellow-men, and 
was loved by them. The writer of these lines has 
for Judge Reynolds the warm admiration felt toward 
him by all who knew him, and has special cause to 
remember him, for he argued against him the last 
cause which Judge Reynolds ever argued,-—- a cause 
which he came down from the bench of the Com- 
mission of Appeals to argue in the Court of Appeals, 
—and which was decided only three days before 
the Judge died, and doubtless without his knowl- 
edge. Thecareer of Judge Reynolds should be a 
constant incentive to young lawyers, for it is a 
standing assurance that professional success is more 
a result of work than a matter of gifts. 

The case of Coote v. Judd, 48 L. T. Rep. (N. 
8.), 205, is not very important in respect to the point 
decided, which was merely as to who was the first 
publisher of a certain song; but the circumstances 
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entitle the case to be set down in the Humorous 
Phases of the Law, and among the curiosities of 
advertising. One Peter Rumney, the owner, or 
agent for the owner, of Dr. Ridge’s Patent Food, 
wrote to the firm of T. and G. Shore, requesting 
them to produce and procure to be publicly sung a 
song to advertise ‘‘ Dr. Ridge’s Food for Babies,” 
and agreed to pay them 10/. for it —5J. to be paid 
on its production, and 5/. at the end of fifty per- 
formances. T. Shore accordingly engaged Mr. Harry 
Hunter to write the song. Mr. Hunter wrote the 
words, and had them set to music by Mr. Walter 
Redmond, and paid him one guinea therefor. The 
song was called ‘“‘The Beautiful Baby; or Dr. 
Ridge’s Food.” It was sung for the agreed number 
of times by the Mohawk Minstrels. It was also 
engraved in the usual way on metal plates, with a 
lithographed title-page and colored engraving, and 
was extensively sold. It is to be presumed that the 
minstrels in question are Ethiopian, although their 
name would be more appropriate to Indians. The 
facts confirm us in our long entertained opinion that 
in fertility of resources in advertising the Cockney 
is not behind the Yankee. 


The case of Continental Passenger Railway Com- 
pany v. Swain, Pennsylvania Supreme Court, January 
4, 1883, is not without a grotesque side, although 
it was no laughing matter to Miss Mary Swain, the 
plaintiff. The lady entered a street car; the seats 
were all full, and so were the hand-straps, and she 
was obliged to stand without support. The horses 
were tired out and cross, and after repeatedly ob- 
jecting to starting up after stopping, finally abso- 
lutely refused to move on. In this juncture, the 
conductor, who was evidently a man of great pres- 
ence of mind and fertility of resources, borrowed a 
team of eight mules providentially present in that 
neighborhood, and hitched them ahead of the re- 
calcitrant car horses, and started them up without 
warning to the passengers. The mules, naturally 
delighted at the opportunity of worrying the car 
horses, when called on to start did so with such 
suddenness and earnestess as to carry away the 
horses, car, and passengers, and throw Miss Swain 
backward, severely injuring her spine. For this a 
jury gave her $12,000. $2,000 of this was remitted, 
and the judgment is now aftirmed for the balance. 
The court say it was a fair question of negligence 
for the jury. We should say so, too. So much for 
too sudden starts. The plaintiff might well assert, 
in the customary feminine idiom, that the occurrence 
gave her « ‘‘ dreadful start.” We have sometime 
ago seen a like decision in the case of a too sudden 
stop — the case of a passenger thrown down by the 
jar of a ferry boat against the dock. Now we have 
the reverse. 

A recent statistician finds,by comparing a number- 
of the leading colleges of the United States, that 
on an average 9.2 per cent of the graduates become 
doctors of medicine, 21 per cent become ministers, 





and 19.7 per cent become lawyers. Not half so 
many college graduates therefore study medicine 
as enter the law or the ministry. Another table 
shows that in the various medical schools of the 
United States there were in 1880, 9,876 students, as 
against 5,093 in theological schools and 3,134 in 
law schools. It would seem to follow that only 
one-fourth as many doctors as ministers are college 
graduates, and one-sixth as many as lawyers. But 
from the reports of the various professional schools 
to the United States commissioner of education it 
appears that of those in attendance at professional 
schools the percentage of students holding degrees 
in art of science is in medicine, 7.9 per cent, in 
theology, 26.4 per cent, and in law, 24.1 per cent, 
silane Saana 
NOTES OF CASES. 


N Roberts v. Ogdensburgh and Lake Champlain R. 
Co., 28 Hun, it is held that in an action of 


damage for personal injury by negligence, the court 
has no power to order the plaintiff to submit to 


surgical examination of her person, and answer ques- 
tions touching her sensations. The court disap- 
proved Walsh v. Sayre, 52 How. Pr. 334; Shaw v. 
Van Rensselaer, 60 id. 143; and Schroeder v. Chicago, 
etc., R. Co., 47 Towa, 375; and distinguished the 
doctrine of Devanbaugh v. Devanbaugh, 5 Pai. 554, 
an action for divorce on the ground of impotency. 
After specially condemning the order as to oral 
examination, the court, by Learned, P. J., observed: 
‘‘But again, passing over such cases as that of 
Devanbagh v. Devanbagh, we know of no right which 
this court has to compel a party to submit to any 
bodily examination. In a common-law action like 
this the jury are to pass on the issues of fact. And 
they are entitled to see and hear for themselves the 
evidence. It is of the very essence of the common- 
law system that the evidence shall be produced be- 
fore the jury. Exceptions to this rule (and not 
desirable exceptions) are those cases in which evi- 
dence is previously reduced to writing, and then 
read to the jury. Now if a party is entitled to the 
compulsory exhibition of the body of his opponent, 
it would seem to follow that he might have such 
exhibition made before the jury. And the court 
might require the plaintiff, on the trial and before 
the jury, to submit to the same examination as is 
required by this order, It is undoubtedly true that 
not unfrequently plaintiffs, suing for bodily injuries, 
do exhibit in court the injured part. Nor do we 
know of any reason why they should not do this; 
notwithstanding the exhibition may excite sym- 
pathy. And on the other hand, all unreasonable 
concealment of an injured part (not justified by any 
dictate of modesty or otherwise) may excite a doubt 
in the mind of the jury as to the genuineness or ex- 
tent of the alleged injury. But we cannot admit 
the principle, that either in the presence of the jury, 
or in the presence of a referee, a party can compel 
his opponent to exhibit his body in order to enable 
physicians to examine and question and testify. 
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* * * There may be danger that in actions of 
this nature plaintiffs will exaggerate the injuries they 
have received; and that defendants may be at a 
disadvantage in ascertaining the exact truth. But 
this evil is far less than the adoption of a system of 
bodily, and perhaps immodest, examinations, which 
might deter many, especially women, from ever 
commencing actions, however great the injuries they 
had sustained,” 


In Commonwealth v. O’Brien, Massachusetts Su- 
preme Court, January, 1883, 6 Mass. L. Rep., April 
12, 1883, it was held that on the trial of an indict- 
ment for selling spirituous liquor to a minor the 
prosecution might give in evidence the opinions of 
unprofessional witnesses as to the age of the buyer. 
The court said: ‘The inquiry to the witness as to 
his opinion of the age of the girl came fully within 
the exception of the general rule that witnesses cannot 
give opinions, by which they have been permitted to 
express opinions on questions of identity as applied 
to persons, things or handwriting, and to give their 
judgment as to the size, weight or color of objects, 
or their estimate of time or distance. Commonwealth 
v. Sturtivant, 117 Mass. 122; 8. C.,19 Am. Rep. 
410.” To the same effect is Benson v. McFadden, 50 
Ind, 431. 

In Dows vy. Swett, Massachusetts Supreme Court, 
January, 1883, 15 Rep. 466, it was held that an oral 
promise to guarantee the note of a third person, 
transferred by the promisor to his pre-existing credi- 
tor, when such promise cannot by any construction 
be enforced against the promisor as a recognition of, 
or promise to pay, his own pre-existing debt, is a 
promise to pay the debt of another, and is within 
the statute of frauds. The court, after speaking of 
transfers as collateral security or in conditional pay- 
ment, said: ‘‘In the latter class of cases the transac- 
tion is as if the debtor said, ‘Il owe you a debt. 
Take this note and collect it if youcan, If you get 
the money on it, that will pay you. If you do not, 
I will myself pay you what I owe.’ In all such cases 
the defendant's promise is in effect to pay his own 
debt, and it is not necessary that such promise 
should be in writing, though incidentally the debt 
of a third person is guaranteed. And many of the 


decisions of courts which at first sight may appear 
to hold that an oral guaranty of the note of another, 
which is transferred on account of a debt due from 
the guarantor, is not within the statute of frauds, on 
careful examination will be found not to rest on that 


principle, and not to be necessarily inconsistent with 
our own conclusion in the present case. For example, 
in Milks vy, Rich, 80 N. Y.271; S. C., 36 Am. Rep. 
615, Earl, J., after stating that ‘the reasoning to 
take this promise out of the statute is quite subtle, 
and I should have much difficulty in yielding it any 
assent, but for the authorities which I think ought 
now to control,’ goes on to say: ‘The defendant’s 
promise may be regarded in effect, not as a collateral 
promise to answer for the default of Marsh, but asa 
promise to pay the plaintiff the money he had had, 


in case Marsh did not pay him, like the promise of 
one to pay his own debt in case a third person did 
not pay it.’ In Bruce v. Burr, 67 N. Y. 237, the 
decision rests on the same distinction, and both cases 
refer, for authority, to Cardell v. MeNiel, 21 N. Y. 
336, where Comstock, C. J., in delivering the 
opinion of the court, said: ‘In mere form it was 
certainly a collateral undertaking. * * * But 
looking at the substance of the transaction, we see 
that the defendant paid in this manner a part of the 
price of a horse sold to himself. In a sense merely 
formal, he agreed to answer for the debt of Cornell. 
In reality, he undertook to pay his own vendor so 
much of the price of the chattel, unless a third person 
should make the payment for him, and thereby dis- 
charge him.’ In all these cases, it will be ob- 
served that the court carefully put the decision on 
the express ground that the original debtor is not 
discharged, and his debt is not extinguished, until 
the note is actually paid. So in Pennsylvania, in 
Taylor vy. Preston, 79 Penn. St. 441, Mr. Justice 
Woodward, a high authority, says: ‘The statute 
does not require the promise to be in writing where 
it is in effect to pay the promisor’s own debt, though 
that of a third person be incidentally guaranteed; it 
applies to the mere promise to become responsible, 
but not to actual obligations,’—7. e., of the promi- 
sor. ‘Buying the land, the promise to pay for it, 
whatever the form, was a promise to pay their own 
debt.’ ‘It was not only a stipulation to pay a debt 
which P. owed, but a stipulation to pay the price of 
property they had bought.’ To the same effect are 
Townsend v. Long, 77 Penn, St. 147; 8. C., 18 Am. 
Rep.438; and Malone v. Keener, 44 id. 109.” See also 
King v. Summitt, 73 Ind. 312; 8. C., 38 Am. Rep. 
145. 

It is understood that our Court of Appeals have 
decided that tenancy by the entirety is not abolished 
by the married woman’s enabling acts in this State. 
Such is the effect of Freel v. Buckley, in which a 
decision was handed down on Tuesday of last week. 
See ante, pp. 162, 199, 240. This of course overrules 
the opinion to the contrary in Meeker v. Wright, 76 
N.Y. 262. 

In Sohn vy. Freiberg, Hamilton County Common 
Pleas, Ohio, 9 Cin. L. Bull. 183, it was held that if 
one represent to a mercantile agency that he is a 
partner of another, he will be estopped to deny the 
truth of his representation, as against all subscribers 
of the agency to whom this representation may have 
been communicated by the agency, and who may 
have dealt with such other person on the faith of 
such representation. But the person setting up such 
estoppel must be a subscriber to the agency, and it 
will not be sufficient to be a stockholder in a bank 
which is a subscriber or a member of a firm which is 
a subscriber, if the business of such firm be separate 
and distinct from the business of the person setting 
up the estoppel. The court said: ‘‘ If one voluntarily 
hold himself out to the public, or to a third person, 
or toa class of persons, by his acts or language, as 
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a partner of another person, and the public, or any 
one of the class, or the third person, deal with that 
other on the faith of such holding out, then the 
person so holding himself out will be estopped to 
deny that there was in fact any such a partnership, 
and the holding out need not be to the person to be 
induced to rely onit; the only question is, for whom 
it was fairly intended. Commonwealth v. Call, 21 
Pick. 515; Commonwealth v. Harley, 7 Met. 462. As 
I have said, if the plaintiff relies on the estoppel, he 
must show that the holding out was to the public. 
Wheeler v. McEldowney, 60 Ili. 858; Martyn v. Gray, 
14 C. B. 824, or that the holding out was to a class 
of whom the plaintiff was one. Swift v. Winter- 
botham, 8 Q. B. 244; Peck v. Gurney, 48 L. J. Ch. 
19, or that the holding out was to him. Dickinson 
v. Valpy, 10 B. & C. 128; Irvin v. Conklin, 36 Barb. 
64; Langridge v. Levy, 2M. & W. 519, as qualified 
by Barry v. Croskey, 2 Johns. & H. 24. But it 
cannot be claimed in this case that the holding out 
was to the public, for there was but one statement, 
and that was made to the mercantile agency, for the 
use of their subscribers, nor can it be claimed that 
the holding out was to the plaintiff as an individual. 
It follows then that the plaintiff must show that he 
belonged to the class to which the representation 
was made, to wit: the subscribers to Bradstreet’s 
agency; for if he cannot, his action must fail. It is 
urged that because the plaintiff was a stockholder 
in the bank which obtained the report quoted, he 
was entitled to use the information, and if not on 
that ground, that he was certainly entitled to use it, 
because he was a member of a firm who were sub- 
scribers. I do not think he was entitled to the in- 
formation on either ground. Tohold that he was 
entitled to it on the first ground, would be to hold 
that every business man holding a share of stock in 
any corporation would be entitled to the services of 
the agency, a consequence certainly not within the 
interpretation of the contract under which a corpora- 
tion becomes a subscriber to the agency. The second 
claim seems more plausible, but let us see what the 
logical result of it is. Suppose the firm of Smith & 
Co. tobe subscribers to the agency, Brown is a 
member of that firm and also carries on an entirely 
distinct business under the firm name of Brown & 
Co. Asa memberof the firm of Smith & Co., 
Brown is entitled to use for the benefit of the busi- 
ness of Brown & Co., the information obtained from 
the agency by Smith & Co. Jones is a member of 
the firm of Brown & Co., and of course comes into 
possession of the information used by Brown & Co., 
obtained through Smith & Co. Jones also carries 
on a separate business from that of Brown & Co., 
under the firm name of Jones & Co., and having come 
into possession of the information originally ob- 
tained through Smith & Co., uses it in the business 
of Jones & Co. It follows logically, that if Brown 
& Co. are entitled to the information, Jones & Co., 
are also. But Brown & Co. clearly are not, ergo 
Smith & Co., are not. Hence it seems clear to me 
that the use of the reports cannot be extended be- 
yond the person with whom the contract is made.” 





THE ILLINOIS STATE BAR ASSOCIATION. 


HE proceedings of the Illinois State Bar Asso- 

ciation at its late annual meeting, the report 

of which we have received, are of more than usual 

interest. The topics treated are of live interest and 
are discussed in a lively manner. 

The report of committee on Law Reform, by Mr. 
H. F. Vallette, chairman, recommends the abolition 
of the present forms of procedure, and the adoption 
of forms somewhat like those prevailing in this 
State. The committee also recommend that not less 
than three-fourths of a jury shall be empowered to 
pronounce a verdict in civil cases. 

On the topic of Law Reform, the president, Mr. 
Charles C. Bonney, in his annual address, made the 
following recommendations: 1. That no one shall 
be heard unless he submits to do and receive sub- 
stantial justice, without regard to technicality or 
matter of form. 2. In case of suit or defense with- 
out probable cause and good faith the party in fault 
shall pay the counsel fees and expenses of the other, 
and exemplary damages if malice appears. 3. 
Where there is no probable cause, justice should be 
administered summarily, unless the judge certifies 
probable cause for a stay and review. 4. That the 
principles, pleadings and practice in equity should 
with a trial by jury where 
That there should 


prevail in all civil cases, 
constitutionally guaranteed. 5. 


be no jury trial unless demanded ten days before 


term. 6. Onappeal only the exact questions should 
beraised. 7. That no judgment should be reversed, 
if it appears that substantial justice has been done. 
8. That the selection of jurors should be taken away 
from political boards and vested in the courts. 9. 
that courts should have summary jurisdiction in 
cases relating to the public revenue, public improve- 
ments, eminent domain, and the like. Mr. Bonney 
calls attention to ‘the lack of instruction in the 
practical methods of business.” The tone and spirit 
of his address are very elevated. 

Mr. Capen read an essay on the Jury System of 
Illinois, in which he deprecates the system, citing 
the opinions of Dr. Fraser and Lord Baron Bram- 
well, But Mr. Capen believes that unanimity is 
essential in the judicial tribunal, and that “ this is 
one of the most valuable features of the jury system.” 
He recommends the substitution of three judges, 
one or two of whom should perhaps be laymen. 
But sadly foreseeing that the people will not give 
up the privilege of jury trial to please a few lawyers, 
he recommends some improvements in the mode of 
selection and some modifications of the powers of 
the jury. 

Mr. Thomas Dent contributed an essay on the Law 
of the Grain Exchange, and Mr. Joseph B. Leake 
one on Punishment of Crimein the National courts. 

One of the most original and interesting papers 
that we have read in a long time is Mr. Egbert 
Callahan’s on the Lawyers of the Bible. The essayist 
makes out a considerable list — Moses, Jonathan, 
Daniel, Ezra, Nicodemus, Joseph of Arimathea, 
Gamaliel, Paul. He says in his conclusion: ‘‘ The 
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lawyer’s occupation is an open battle with the 
actualities of a business life. He deals with such 
questions and problems of business as have become 
unmanageable in the hands of other men, and have 
been carried before courts of law and equity for 
judicial determination. He deals with them in the 
presence of an adversary watching his every step, 
ready to disclose every unfavorable feature of his 
case, and involve him in every possible legal diffi- 
culty. His argument must be an unbroken chain, in 
which the law and the facts are perfectly interwoven, 
or it will be broken in the presence of the court and 
jury. His contests must be courageous, manly and 
fair, else his career will be unsuccessful, business 
will not come to him, and he never can attain the 
honors which crown, or the emoluments which re- 
ward, the true lawyer. The lawyer’s professional 
ability is better measured by the people, than is that 
of either the clergyman or the physican, but the 
motives of his conduct, and the true standard of his 
moral character, are more widely mistaken. One of 
the principal reasons for this arises out of the earnest 
controversies which take place between counsel in 
the trial of causes. The unprofessional listener con- 
cludes that one counsel or the other must certainly 
be willfully in the wrong. They forget that scarcely 
a proposition can be presented to the human mind 
so plain, that reasons may not be presented for it 
and against it, and it is by presenting the reason 
that lies on each side of a question, and giving them 
proper consideration, that we arrive at the truth in 
regard to it. Law suits are judicial proceedings for 
the determination of questions which have arisen out 
of business, and upon which the parties have failed 
to come to an agreement. Each litigant employs a 
lawyer to represent his own side of the case. That 
is the scope of his employment, and he has no right 
to pass beyond it. His duty requires him to present 
such facts as are in favor of his client, such principles 
of law as appear to support his cause, and such 
reasoning 2s lies on his side of the controversy. The 
other side is tobe presented in the same manner, by 
the attorneys for the other party litigant, and then 
both court and jury are better prepared to hold the 
scales of justice with an even hand, than they could 
be upon any ex parte presentation of the case. It is 
as legitimate, and in as perfect harmony with pure 
morality, to present the weaker side of a cause, as 
it is to present the stronger side, and also for the 
same attorney to present one view of a question at 
one time, and at another time to present an opposite 
view. He is then only carrying on the same pro- 
cess by which the mind reaches all of its rational 
conclusions. He is only doing, in a systematic 
manner, what all thinking men do, but often in a less 
systematic way. There is nothing in the duties of 
the lawyer that lays upon him the necessity of 
practicing falsehood, deception, or any other moral 
wrong. His calling is perfectly consistent with the 
highest type of Christian character, In short there 
is no other secular calling in which fidelity, truth- 
fulness and personal integrity are so much in de- 





mand, and constitute so large a share of a man’s 
business capital.” 

In an essay by Mr. George W. Cothram, on Civil 
Procedure,: we find the ablest and raciest defense of 
our Code of Procedure than we can recall. This isa 
subject of great interest in Illinois, which is one of the 
few States retaining the old procedure. We select 
a few sentences from this trenchant address: ‘‘ No 
man can verify a declaration in trover, under the 
practice of this State, without swearing to a palpable 
falsehood.” “ A suit by A. B., for the use of C. D., 
reminds one of the times when the shadow was of 
more consequence than the substance of things. And 
that shadow is still pursued in this State.” Speaking 
of delays, he says: ‘‘It is maliciously asserted that 
the system in this State originated in the early days 
when Illinoisans were poor, and delay in the collec- 
tion of eastern debts was of great advantage to 
them.” ‘It is an exhibition of an absence of knowl- 
edge onthe subject, when an opponent of the reform 
procedure insists that that procedure has attempted 
to abolish the distinction between an equitable and 
legal cause of action, That never was attempted in 
any of the new systems that was ever written. That 
fallacious idea was promulgated early in the history 
of the New York procedure, but the Court of Appeals 
put a quietus upon it. The new procedure merely 
regulates the manner of joining issue, and the mode 
of trial and review, but has never attempted to 
interfere with the nature of a cause of action.” 
‘¢ Almost every State in the Union, except Illinois, 
Michigan, New Jersey and Delaware, is enjoying 
many of the best features of the new procedure.” 
“ Scarcely anywhere outside of Illinois and Michigan, 
especially in the great West, is there any difference 
of opinion upon the subject. These two States alone, 
of all the Western States, are without the full benefits 
of the reformed procedure. They are environed by 
a chain of States all using the new system. Even 
‘ Hoosier’ Indiana has adopted it; so has Missouri, 
Wisconsin, Minnesota, Nebraska, Iowa, Colorado, 
most of the Territories, and all of the Pacific States. 
While all of our neighbors, on all hands, except the 
Peninsular State, have discarded the old system of 
practice and pleading, and have adopted the new, 
why is it that Illinois progresses so slowly? Is it be- 
cause our bench and bars and legislators are §0 much 
wiser than the benches and bars and legislators of 
our sister States? Is it because the new practice does 
not ‘simplify and abridge’ the pleadings and prac- 
tice, or is it out of fear of Howard’s and Abbott’s 
Practice Reports? If it be the latter reason, what an 
egregious set of cowards we all are! What have we 
todo with those reports, anyway? Our neighboring 
States, with those dreadful volumes staring them 
directly in the face, have adopted the new system, 
and their reports do not contain any more practice 
cases than do the reports of this State. Because New 
York, the pioneer in the reforms in legal procedure, 
has a large number of valueless reports, in settling 
novel questions, will it be necessary for any other 
State to travel over that well-trodden ground? No 
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other State found it necessary to do so, and from no 
other quarter of the habitable globe comes such an 
objection but from Illinois. * * * Thereformed 
procedure is no longer either ‘nebulous’ nor an 
experiment. It has been in use in New York since 
1848, and yet how many lawyers in this State have 
even read it? How many have even an _ intelligible 
idea of it? That they should be slow to introduce 
changes into a system with which they are familiar, 
is quite natural. Butone of the highest evidences 
of an intelligent mind is its readiness to accept new 
things instead of the old ones, when they are shown 
to be superior. In conclusion, there is an important 
fact that I wish to impress upon your minds, and 
that is, in no instance where a State has adopted the 
new methods of procedure has there ever been an 
abandonment of it, and a return to the old practice.” 

While we fully agree with Mr. Cothram’s opinion 
that our present Code of Civil Procedure is infinitely 
inferior to the old code, so far as the same subjects 
are treated, we must protest that his animadversions 
upon the last codifier, and his explanation of the 
reasons for the adoption of the new code, are rather 
unfair and unfounded. So far as our present code 
goes over the ground of the old, it was not only 
unnecessary, but was positively prohibited by the 
commission under which the codifiers acted; but the 
desire to get 4 complete and comprehensive code 
led the legislature to adopt, for the sake of the 
new, an unwise and generally unhappy modification 
of the old. But we have always given credit to the 
learning, industry, and zeal for the public service 
which the last chief codifier has exhibited. 


—_—_¢—___—_. 


CLUB LAW— PARTICULARLY AS TO RIGHTS 
OF EXPULSION AND LIABILITY OF 
MEMBERS. 


I. WHAT Is A SocraL CLuB ? 


CLUB organized for social purposes is ‘unknown 

to the common law,’”’ and in England as yet 

ignored by statute law. In New York and several 

other States, social clubs may be incorporated, and 

when they have so become, they are subject to the 
laws that govern corporations. 

As noue of the Euglish clubs, and but few of the 
American clubs are incorporated, we are led to in- 
quire, what is the status of an unincorporated social 
club? Its position is anomalous. It has been, or may 
be likened to a corporation, a partnership, a joint 
stock company, a mutual benefit society, and a ten- 
ancy in common; at the same time itis dissimilar to 
either. Wherein does it resemble, and wherein does 
it differ from a corporation? ‘* A corporation is a col- 
lection of individuals united in one body, under a 
grant of privileges from the sovereign power of the 
State, which secures a succession of members, without 
changiug the identity of the body, and constitutes the 
members for the time being one artificial person, or 
legal being, capable of transacting some kind of busi- 
ness, like a natural person. (1) 

An unincorporated club, although it isa collection 
of individuals united in one body, which is formed by 
a changeable set of members, has no existence, apart 
from its members, as a corporation has; inasmuch as 


(1) People v. Watertown, 1 Hill, 616. 





it is not created by a grant from the sovereign 
power. 

Clubs are established upon the principle that persons 
must be elected before they can be members, and they 
must pay the entrance fee, and yearly dues. Fre- 
quently a man belongs to a club, which he has not en- 
tered for years. He may be expelled for improper 
conduct, or for non-payment of dues. A member has 
no transmissible interest; he has not an interest in the 
ordinary sense of the term, capital,in partnership tran- 
sactions. A partnership therefore itis not, anda com- 
mercial or trading company it is not.(2) 

On the other hand the rights of associates in the 
property, and the modes of enforcing these rights are 
not materially different from those of partners in part- 
nership property. (3) 

The law of joint stock companies is composed of 
little else than the law of partnership modified and 
adapted to the wants of a large and fluctuating 
body.(4) A joint stock company, therefore, a club is 
not. Norisita mutual benefit society, for the mu- 
tual benefit therein referred to is of a pecuniary na- 
ture; this a social club does not contemplate. Again, 
while the members of aclubare to a certain extent 
tenants incommon of the property and rights of the 
club, (5) still this term does not describe them fully, on 
account of their liability of being deprived of all title 
and claim to them, by reason of the non-payment of 
dues, or a breach of the club rules. 

A club may then be defined as a voluntary associa- 
tion of individuals, founded on contract, for the pur- 
pose of sharing certain mutual social benefits. (6) 


Il. THE POWER OF THE MAJORITY TO BIND THE 
MINORITY. 


Ordinarily it may be said the majority votes of the 
members present at a meeting, of which proper notice 
has been given, and at which is present a quorum, will 
be binding upon the minority; and all members who 
are present and do not vote, together with all mem- 
bers who are absent, if proper notice of the meeting 
has been given, are by a parliamentary fiction sup- 
posed to be on the side of the majority, and have no 
right of objection.(7) 

This does not force members to vote upon a ques- 
tion put unofficially. This was illustrated in the cele- 
brated case of Commonwealth vy. Green.(8) In _ this 
case the judge, in commenting upon the action ofa 
certain faction, who upon the refusal of an appeal 
from the decision of the presiding officer, by one of 
their adherents made a motion to degrade him, which 
they asserted was carried by their actual votes, and 
the constructive votes of those who refused to vote, 
said that to all questions put by the established organ 
it is the duty of every member to respond, or to be 
counted withthe greater number, because he is sup- 
posed to have assented before hand to the process pre- 
established to ascertain the general will, but the rule 
of implied assent is certainly inapplicable to a meas- 
ure, which when justifiable even by extreme necessity 
is essentially revolutionary, and based on no pre-es- 
tablished process of ascertainment whatsoever. 

To apply it to an extreme case of revolutionary 
action might work the degradation of any presiding 
officer in our legislative halls by the motion and actual 


(2) Inre St.James Club, 13 Eng. L. & Eq. 589; Lafond v. 
Deems, 81 N. Y.507; Weekly Dig. 285; McMahon v. Rauhr, 47 
N. Y. 69, 3 Bax. (Tenn.) 316. 

(3) MeMahon v. Rauhr, 47 N. 

(4) Leaches’ Club Cases, p. 9. 

(5) Irvine v. Forbes, 11 Barb. 587. 

(6) Leaches’ Club Cases, p. 11. 

(7) Smith v. Nelson, 18 Vt. 511. 

(8) 4 Whart. 604. 
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vote of a single member, sustained by the constructive 
votes of the rest. 

There is an exception to the rule that the majority 
ean bind the minority. This cannot be done when the 
resolution is repugnant to the fundamental articles of 
association, whether such articles be expressed or im- 
plied. (9) 

A social club is founded on contract, and the obliga- 
tion of that contract cannot be violated. This con- 
tract consists of both the written and the unwritten 
laws of the association. The first are expressed by the 
coustitutior and by-laws. It is obvious that these can 
have no binding force whatsoever, except what they 
derive from the assent of each individual member. 
That is, any member, to be bound by them must have 
personally assented to their provisions. (10) 

We thus see that resolutions, not having been as- 
sented to by all the members, and repugnant to the 
fundamental articles of the association, are null and 
void; accordingly not binding on the minority.(11) 

Nor when property rights are concerned will the ma- 
jority be permitted by the courts to impair or affect 
them against the will of any of the owners, whether 
they be members or third parties.(10) 

Ordinarily the courts are reluctant to entertain ques- 
tions involving voluntary associations, and if they en- 
tertain them at all, are disposed to give to them a lib- 
eral construction; this though is altered, and the 
courts will enforce a strict conformity to the articles of 
association against any members, who may attempt to 
use force or violence. (12) 

III. THe RiGurs or MEMBERS. 

From the very nature of social clubs it follows that 
courts of law will not compel the club to admit to 
membership an applicant, no matter how strong his 
claims for admission may be; (13) but when he be- 
comes amember he acquires certain rights both of 
property and of person, with such limitations as the 
constitution and by-laws imposed.(14) In these the 
courts of law will protect him. 

A. Property Rights. 

As before stated, a social clubis not strictiy a co- 
partnership, not being organized for the purposes of 
trade and profit, but the rights of the members in the 
property of the club, and the modes of enforcing them 
are not materially different from those of partners in 
the partnership property. (15) 

In MeMulion vy. Ranler, (15) Judge Folger says: 
“Prima facie the interest of,each associate in the pro- 
perty and effects of the association is equal or propor- 
tionate. No associate has an interest therein which 
can be separated and taken out of the whole for his 
sole use, until the joint affairs are settled, the associa— 
tion dissolved, the mutual rights of the members ”’ ad- 
justed, and the ultimate share of each determined. 

This interest may be lost in various ways, as by 
death, by refusal to pay the annual subscription and 
by expulsion. 

A member’s right to the property and privileges of 
the club, we then conclude, continues while he isa 
member, and during such time cannot be taken away 
from him, except by expulsion. He has no claim to 
his individual part, for his sole benefit, except upon the 
dissolution of the organization. 





(9) Livingston v. Lynch, 4 Johns, Ch. 573. 

(10) Austin v. Searing, 16 N. Y. 123. 

(11) Livingston v. Lynch, 4 Johns. Ch. 673. 

(12) Unangst v. Shortz, 5 Whart. (Pa.) 506; Irving v. Forbes, 
11 Barb, 587; Runkel v, Winemiller, 4 H. & McH. (Md.) 429, 

(13) White v. Brownell, 4 Abb. Pr. (N. 8.) 162. 

(14) Boone on Corp., § 330; Hyde v. Woods, 94U. 8S. 523; 
Fisher vy. Raab, 57 How. Pr. 87. 

(15) Penfield v. Skinner, 11 Vt. 296; Beaumont v. Meredith, 
3 Ves. & B. 180; McMahon v. Rauhr, 47 N. Y. 70. 





B. Personal Fights. Expulsion. 


The question, how far the courts will interest them- 
selves in the inquiry whether or not a club was justifi- 
able in the expulsion of a member has been recently 
much discussed. 

‘The power of expulsion generally rests in the govern- 
ing committee, or it may be exercised by a vote of the 
members; but it is an old and well settled principle of 
of law, that ‘‘no person shall be dispossessed of a 
place of profit or honor, or be deprived of rights which 
he has acquired by contract or otherwise, without a 
fair trial, and without the exercise of a bona fide and 
sound discretion on the part of those who claim the 
power so to dispossess or deprive him. (16) 

Upon this principle, courts have very recently con- 
sented to discuss the power of expulsion, when exer- 
cised by a club. 

The first case of this description in the English 
courts was the case of Hopkinson v. The Marquis of 
Exeter.(i7) This was a suit against the governing com- 
mittee of a political club of which Hopkinson wasa 
member. The plaintiff had lent his assistance to the 
opposition party. While nothing was said in the rules 
about political opinions, still it was an unwritten law 
of the organization, in fact the very fundamental idea 
of the club, that it should render advice and aid toa 
certain political party. 

In this case the court stated, that inasmuch as clubs 
are formed for social purposes, there must be some 
paramount authority to keep up their objects. With 
this authority the court will not interfere unless it is 
influenced by a moral culpability, or the decision is 
arrived at from fraud, personal hostility or bias.(18) 

The only question that the courts will consider is, 
did the committee, who expelled the complainant,give 
him a fair opportunity to be heard, and exercise their 
judgment honestly ; whether they exercised that right 
with sound discretion the court will not consider; be- 
cause ‘no one but the members of the club can know 
the little details, which are essential to the social well- 
being of such a society of gentlemen.” 

The master of the rolls, in a case that was brought 
before him soon after the case of Mr. Hopkinson, said 
in regard to a member’s right to a fair notice of trial, 
as follows :(19) 

“A committee in acting undera rule of expulsion 
are bound to act according to the ordinary principles 
of justice, and are not to convict aman of a grave of- 
fense, which shall warrant his expulsion from the club 
without fair, adequate, and sufficient notice, and an 
opportunity of meeting the accusation brought against 
him. They ought not, as I understand it according to 
the ordinary rules, by which justice should be admin- 
istered by committees of clubs, or by any other body 
of persons, who decide upon the conduct of others, to 
blast a man’s reputation forever, perhaps to ruin his 
prospects for life, without giving him an opportunity 
of either defending or palliating his conduct.’’(20) 

Substantially the same doctrine was held in the cause 
celebre of Labouchere v. The Earl of Wharneliffe. 

The American courts have held substantially the 
same doctrine. 1. Where the rules of the club give 
the governing committee,or the club in a general 
meeting. the legislative as well as the judicial control 
over club affairs, the courts will be especially reluct- 





(16) Leaches’ Club Cases, p. 16, 

(17) 17 L. T. Rep. (N. 8.) 368. 

(18) Gardner v. Freemantle, 24 L. T. 81; Lyttleton y. Black- 
burne, 10 Weekly Notes, Part I, 212; Lambert v. Addison, 46 
a. 2: & 

(19) Fisher v. Keane, 41 L. T. (N. 8.) 335. 

(20) Dawkins v. Antrobus, 44 L. T. (N. 8.) 557; Gardner v. 
Freemantle, 19 W. Rep. 256; Labouchere v. Wharncliffe, 13 
L. R. (Ch. D.) 346. 
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aut to interfere with the decisions of that body.(21) 
2. Under no circumstances will the courts interfere, 
unless there is no further appeal to the tribunals of 
the club remaining, (22) and the expulsion has been 
effected either (a) in a manner contrary to the rules of 
the club, or (b) without notice and an opportunity to 
be heard being given the expelled member, or (c) in 
bad faith, bias, or contrary to the generally accepted 
rules of justice. 

The first statement that the courts of law will not 
interfere until all further recourse to the tribunals of 
the club is exhausted has been distinctly held in the 
case of Lafoud vy. Deems,(23) in which case Judge 
Miller said: ‘* As the members, who are claimed by the 
plaintiffs to have been chargeable with a violation of 
rules of the association, were not called upon to answer 
so as to correct the evils complained of, and as the 
power to remedy the same was ample and complete, 
the plaintiffs are not in a position to seek the interpo- 
sition of a court of equity. Courts should not, asa 
general rule, interfere with the contentions and quar- 
rels of voluntary associations, so long as the govern- 
ment is fairly and honestly administered, and those 
who have grievances should be required in the first 
instance to resort to the remedies for redress provided 
by their rules and regulations.”’ 

(A.) A member has a right of recourse to the courts, 
if having exhausted all his appeals to the club tribunals 
he is expelled in a manner contrary to the rules and 
by laws of the assuciation.(24) A member has no right 
to claim that the rules are unreasonable, provided he 
subscribed to them, or has given hisassent to them, by 
acting under them.(25) On the other hand, these 
rules must not be inconsistent with, or contrary to the 
law of the land. (26) 

(B.) In like manner a member has a right of appeal 
to the courts of law, ifhe has been expelled without 
notice, and without an opportunity to defend or ex- 
cuse, or at least show palliating circumstances con- 
nected with his conduct. And this is the case even 
although the rules of the association do not provide 
that notice should be given, because in this respect 
they would be unjust.(27) 

It has also been held that where a resolution is 
passed at a regular meeting, which contemplates future 
action not ata stated meeting, a member, although 
ordinarily presumed to be cognizant of all the pro- 
ceedings taken at a regular or stated meeting, whether 
he was present at, or absent from such meeting, 
nevertheless is not presumed to have notice of such 
future meeting.(28) The rule that notice must be 
given, in matters involving personal or property rights 
is well settled. (29) 

(C.) A third ground of the interference by the courts 
in the conclusions of a club, in the matter of the ex- 
pulsion of a member, is that it was done in bad faith, 
or through malice. The administration of the rules 
must be fair and honest.(30) In the recent case of 





(21) Commonwealth v. Green, 4 Whart. 537-601; Burton v. 
St. George’s Society, 28 Mich. 261. 

(22) Bauer's Appeal (Penn.), 18 Alb. L. J. 218. 

(23) 81 N. Y. 514; Carlen v. Drury, 1 Ves. & B. 154; White 
v. Brownell, 6 Abb. (N. S.) 162; Olery v. Brown, 51 How. Pr. 
92; Lucas v. Case, 9 Bush (Ky.), 297. 

(24) White v. Brownell, 4 Abb. Pr. (N. S.) 162. 

(25) Elsas v. Alford, 1 City Ct. R. (N.Y.) 123; Boone on Corp., 
§ 335. 

(26) Pulford v. D. F. D., 31 Mich. 458; State v. Williams, 75 
N. C. 134. 

(27) Fritz v. Muck, 62 How. Pr. 69. 

(28) People v. Batchelor, 22 N. Y. 128. 

(29) State v. Adams, 45 Mo. 570; Wachtel v. Noah, 84 N. Y. 
28; Leech v. Harris, 2 Brewst. (Pa.) 571; People v. S. F. B.S., 
24 How. 219. 

(30) White v. Brownell, 2 Daly, 329. 





Loubat v. The Union Club of New York,(31) Judge Van 
Vorst has said that we must not expect the goverying 
committee of a club to conduct its sessions according 
to the rigid rules and forms of courts of law, and that 
the members must be satisfied, if the proceedings be 
just and fair and conducted in good faith. Nor can 
any member of the governing committee be required 
to state the particular ground of his individual action 
upon which he based his judgment, any more than 
you could question a judge or a juror as to the reason 
or basis of his determination. At any rate before this 
could be done, evidence of bias, partiality, relation- 
ship or prejudice must first be established by extrinsic 
facts. 

Attention is here incidentally called to the interest- 
ing question of the right of appeal to the courts by ex- 
communicated church members, for reinstatement 
into the communion of the church, and the bearing 
thereupon of the foregoing decisions. 


IV. THe LIABILITY OF MEMBERS. 


In the case of incorporated clubs, the provisions of 
the New York Statutes are that creditors must look to 
the trustees, directors or managers of the club, who 
are jointly and severally liable for all debts of the club, 
contracted while they are trustees, provided said debts 
are payable one year from the time when they were 
contracted, and provided a suit for the collection of 
the same shall be brought within one year after the 
debt becomes due and payable. (32) 

In the case of unincorporated clubs, the English 
courts have held that inasmuch as a social club is not 
a partnership, no member is liable to a creditor except 
so far as he has assented to the contract, in respect to 
which such liability has arisen.(33) So a committee 
unless acting with specific authority cannot bind the 
members, so as to make them responsible for supplies 
furnished the club,(34) and are, accordingly, when 
acting without such authority, themselves personally 
liable. (33) 

It has also been held, when general powers are given 
the governing committee, as for example, power to 
conduct all the concerns of the club, the domestic, and 
other management, and regulations for its establish- 
ment and control, that this did not give to the commit- 
tee power to pledge the faith of the members, by de- 
bentures or otherwise.(33) 

But when specific power has been given the com- 
mittee to contract the debt, the members of the club, 
so far as they have assented to the same, would be 
personally liable. (33) 

We thus see that the liability of members of clubs in 
England is governed altogether by the rules of agency. 

The rule is this country is somewhat different. If 
the club be composed of an unorganized body of gentle- 
man, without articles of association, it is simply an 
aggregation of individuals, in a nebulous and inchoate 
condition, who, although incurring liability under an 
assumed name, nevertheless are individually responsi- 
ble for debts as partners. (36) 

By the act of 1849, N. Y. Ch. 258, and now by the N. 
Y. Code Civ. Proc., § 1919, it is provided that associations 
of seven or more members might sue and be sued 
under the names of the president or treasurer. This 





(31) Loubat v. Leroy, N. Y. Daily Reg., Feb. 1, 1883; 
Hutchinson v. Lawrence, ibid. Apr. 3d. 1883. 

(32) Laws N. Y. ’65. ch. 388, § 7, °75, ch. 267,58; °73, ch. 698, 
"T4,ch. 35; "77, ch. 380; Hall v. Siegel, 7 Lansing, (N. Y.) 206; 
Sieger v. Culyer, 2 Abb. N. C. 347; (affid. 67 N. Y, 601). 

(33) In re St. James’ Club 2 De Jex, M. & G. 383, & 13 Eng. 
L. &. Eq. 589 

(34) Flemyng v. Hector, 2 Mees. & W. 172. 

(35) Caldicott v. Griffith, 8 Ex. 898 ; Todd v. Emly, 8 Mees. & 
W. 505. 

(36) Park y. Spaulding, 10 Hun, 132. 
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suspended the right to suo the members individually 
for the liability of the society, in the first instance. (37) 
If on the other hand, it can be shown that credit was 
given the officer or person contracting the debt indi- 
vidually, the action in the first instance may be 
brought against him, and this is a question for the 
jury to decide. (38) 

Unless the debts were expressly contracted upon the 
faith of the club alone, after exhausting the remedy 
against the club there would then be a joint and 
several liability on the part of all members;(39) and 
one continues liable even after he ceases to be a mem- 
ber to any creditor who allows the club to contract 
debts relying at all upon him personally, as a member 
of the club.(40) 

Members upon retiring from a club should therefore 
give notice to any creditor, who has heretofore dealt 
upon the faith of his connection with it. A member 
though cannot be made liable for a debt contracted by 
a committec or servant of the club, unless he has 
given his consent thereto, but this consent may be 
inferred or implied from the nature of the act, or the 
amount of trust placed in the committee or servant; 
(41) and when the committee usurped its powers, but 
the members of the club knowingly enjoyed the benefit 
ofthe action, they will be held responsible therefor. 
(42) In Wisconsin it has been held that the committee 
who contracted the debt, even if authorized thereto, 
are themselves primarily liable. (43) 


LouIs CLAUDE WHITON. 
— > 


STATE LAWS IMPAIRING OBLIGATION OF 
CONTRACT. 


SUPREME COURT OF THE UNITED STATES, 
MARCH 5, 1883. 


ANTONI V. GREENHOW. 


In 1871 the State of Virginia issued bonds which were declared 
by the State law to be, with the interest coupons attached, 
“receivable after maturity for all taxes, debts, dues, and 
demands due the State.” At that time in case of a re- 
fusal by a tax collector to receive the coupons or bonds for 
taxes a writ of mandamus would lie from the Supreme 
Court of the State to compel him to receivethem. After- 
ward and after these bonds had passed into the hands of 
holders for value, the Legislature passed an act providing 
that in case of a tender of coupons for taxes before pro- 
ceedings could be taken in reference to their receipt for 
taxes, the tax-payer pay his tax in money, and send the 
coupons to a local court before which the question of their 
genuineness was to be tried and determined. In case the 
judgment should be that the coupons were genuine, pro- 
vision was made for refunding to the tax-payer the 
amount of such coupons. Held, that the change in the 
remedy fora refusal to accept the coupons for taxes was 
not unconstitutional as impairing the obligation of a 
contract. 


N error to the Supreme Court of Appeals of the 

State of Virginia. Petition for mandamus to 

defendant Greenhow as treasurer of the city of Rich- 
mond. 





(37) Flagg v. Swift, 13 N. Y. Weekly Dig. 285. 

(38) Ebbinghousen v. Worth Club, 4 Abb. N. C. 300; Abbott 
v. Cobb. 17 Vt. 593; Fredendall v. ‘Taylor, 26 Wis. 286. 

(389) Wells v. Gates, 18 Barb. 537; Moore v. Brink, 4 Hun, 
402; Barry v. Nuckolls, 2 Humph. 524; Tappan v. Bailey, 4 
Met. 529; Herod v. Rodman, 16 Ind. 241; Fox y. Naramore, 
36 Conn. 376; Giles v. Ortman, 11 Kans. 64. 

(40) Park y. Spaulding, 10 Hun, 128; Boon on Corp., § 331. 

(41) Sizer v. Daniels, 66 Barb. 426; Volger v Ray, 131 Mass. 
439; Newall v. Borden, 128 id. 31; Taft v. Ward, 111 id. 518; 
Broyles v. McCoy, 5 Sneed (Tenn.), 602. 

(42) Waller v. Thomas, 42 How, Pr. 337. 

(43) Frendeldall y. Taylor, 23 Wis. 538 





WailrE, C. J. On the 30th day of March, 1871, the 
general assembly of Virginia passed an act to provide 
for the funding and payment of the public debt, by 
which two-thirds of the amount due on old bonds 
might be funded in new bonds, with interest coupons 
attached ‘receivable at and after maturity for all 
taxes, debts, dues and demands due the State.’’ Under 
this act many bonds were put out with coupons which 
expressed on their face that they were receivable for 
taxes. On the 7th of March, 1872, however, the gen- 
eral assembly passed another act prohibiting the 
officers charged by law with the collection of taxes 
from receiving in payment any thing else than gold 
and silver coin, United States treasury notes, and 
notes of the national banks, and repealing all other 
acts inconsistent therewith. 

The Supreme Court of Appeals of Virginia decided, 
at its November Term, 1872, in the case of Antoni v. 
Wright, 22 Gratt. 933, that in issuing these bonds the 
State entered intoa valid contract with all persons 
taking the coupons to receive them in payment of 
taxes and State dues, and that the act of 1872, so far 
as it conflicted with this contract, was void. The au- 
thority of this case was recognized in Wise v. Rogers, 
24 Gratt. 169, and in Clarke v. Tyler, 30 id. 137, decided 
in 1878, it was said: “This decision of Antoni v. 
Wright, * * * must be held to be the settled law 
of this State.” The same questions were decided in 
the same way here at the October Term, 1880, in Hart- 
man v. Greenhow, 102 U. S. 672, and are no longer open 
in this court. Any act of the State which forbids the 
receipt of these coupons for taxes is a violation of the 
contract and void as against the coupon holders. 

At the time the act of 1871 was passed, and when the 
bonds and coupons were issued, the Supreme Court of 
Appeals of the State had jurisdiction to grant writs of 
mandamus in all cases where mandamus would lie, 
according to the principles of the common law, if 
necessary to prevent a failure of justice; and in Antoni 
v. Wright, ubi supra, it was decided that the writ of 
mandamus was the proper remedy to compel a col- 
lector to accept the coupons in question when offered 
in payment of taxes. The case of Wise v. Rogers 
presented the same question, and we understand it to 
have been the settled practice of that court to entertain 
suits for similar relief. 

The form and mode of proceeding were regulated 
by statute, which provided (Code Virginia, 1873, p. 
1,023, ch. 151, sec. 1) that when the return was made to 
a writ of mandamus it should state plainly and con- 
cisely the matter of law or fact relied on in opposition 
to the complaint; that the complainant might there- 
upon demur to the return, or plead thereto, or both, 
and that the defendant might reply, take issue on, or 
demur to the pleas of the complainant. The case was 
to be tried at the place where writs of error to the 
court were to be tried (Code, p. 1,051), and after a 
verdict was found, or judgment rendered on demurrer 
or otherwise for the person suing out the writ, he 
could recover his costs, with such damages as the jury 
might assess, and have forthwith a peremptory writ. 

On the 14th of January, 1882, the General Assembly 
passed another act, of which the following is a copy: 

“Chap. 7. An act to prevent frauds upon the common- 
wealth and the holders of her securities in the collection 
and disbursement of revenues. 

‘Whereas, bonds purporting to be the bonds of this 
Commonwealth, issued by authority of theact of 
March 30, 1871, entitled an act to provide for the fund- 
ing and payment of the public debt, and under the act 
of March 28, 1879, entitled an act to provide a plan of 
settlement of the public debt, are in existence without 
authority of law; 

“And whereas, other such bonds are in existence 
which are spurious, stolen, or forged, which bonds 
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bear coupons in the similitude of genuine coupons, re- 
ceivable for all taxes, debts and demands due the Com- 
monwealth; 

‘And whereas, the coupons from such spurious, 
stolen, or forged bonds are received in payment of 
taxes, debts, and demands; 

‘** And whereas, genuine coupons from genuine bonds, 
after having been received in payment of taxes, debts, 
and demands, are fraudulently re-issued, and received 
more than once in such payments; 

‘“‘And whereas, such frauds on the rights of the 
holders of the aforesaid bonds impair the contract 
made by the Commonwealth with them, that the 
coupons thereon should be received in payment of all 
taxes, debts, and demands due the said Commonwealth, 
and at the same time defraud her out of her revenues; 

“Therefore, for the purpose of protecting the rights 
of said bond-holders and of enforcing the said contract 
between them and the Commonwealth, preventing 
frauds in the revenue of the same. 

“1. Be it enacted by the General Assembly of Vir- 
ginia, that whenever any tax-payer or his agent shall 
tender to any person whose duty it is to collect or re- 
ceive taxes, debts, ordemands due the Commonwealth, 
any papers or instruments ih print, writing or en- 
graving, purporting to be coupons detached from 
bonds of the Commonwealth issued under the act of 
1871, entitled an act to fund the public debt, in pay- 
ment of any such taxes, debts and demands, the per- 
son to whom such papers are tendered shall receive 
the same, giving the party tendering a receipt stating 
that he has received the same for the purpose of iden- 
tification and verification. 

“2. Heshall at the same time require such tax- 
payer to pay his taxes in coin, legal-tender notes, or 
National bank bills, and upon payment give him a 
receipt forthe same. Incase of refusal to pay, the 
taxes due shall be collected as all other delinquent 
taxes are collected. 

“*3. He shall mark each paper as coupons so received, 
with the initials of the tax-payer from whom received, 
and the date of receipt, and shall deliver the same, 
securely sealed up, to the judge of the County Court 
of the county or hustings court of the city, in which 
such taxes, debts, or demands are payable. The tax- 
payer shall thereupon be at liberty to file his petition 
in said County Court against the Commonwealth. A 
summons to answer which petition shall be served on 
the Commonwealth's attorney, who shall appear and 
defend the same. The petition shall allege that he 
has tendered certain coupons in payment of his taxes, 
debts, and demands, and pray thati jury be impanelled 
to try whether they are genuine, legal coupons, which 
are legally receivable for taxes, debts, and demands. 
Upon this petition an issue shall be made in behalf of 
the Commonwealth which shall be tried by a jury, and 
either party shall have a right to exceptions on the 
trial and of appeal to the Circuit Court and Court of 
Appeals. If it be finally decided in favor of the pe- 
titioner that the coupons tendered by him are genuine, 
legal coupons, which are legally receivable for taxes, 
etc., then the judgment of the court shall be certified 
to the treasurer, who upon the receipt thereof shall 
receive said coupons for taxes and shall refand the 
money before then paid for his taxes by the tax-payer 
out of the first money in the treasury, in preference to 
all other claims. 

‘*4. Whenever any tax-payer shall apply to any 
court in this Commonwealtn for a mandamus to com- 
pel any person authorized to receive or collect taxes, 
debts, or demands due the Commonwealth to receive 
coupons for taxes, it shall be the duty of such person 
to make returus to said mandamus, that he is ready to 
receive said coupons in payment of such taxes, debts, 
and demands as soon as they have been legally ascer- 








tained to be genuine, and the coupons which by law 
are actually receivable. Upon such return, the court 
before whom the application is made shall require the 
petitioner to pay his taxes to the tax-collector of his 
county or city, or to the treasurer of the Common- 
wealth, and upon the filing the receipt for such taxes 
in such court the said court shall direct the petitioner 
to file his coupons in such court, which shall ‘hen for- 
ward the same to the County Court of the county or 
hustings court of the city where such taxes are payable, 
and direct such court to frame an issue between the 
petitioner as plaintiff and the Commonwealth as de- 
fendant, as to whether the coupons so tendered are 
genuine coupons, legally receivable for taxes. On the 
trial of the cause the attorney for the Commonwealth 
in the lower courts, and the attorney-general in the 
Supreme Court of Appeals, shall appear for the Com- 
monwealth, and require proof of the genuineness and 
legality of the coupons in issue. Either party shall be 
entitled to exceptions, and an appeal to the Vircuit 
Court and Supreme Court of Appeals on the trial of 
this issue. If the decision be finally in favor of the 
petitioner, the mandamus shall issue requiring the 
coupons to be received for said tuxes, etc.; and they 
shall be so received; and on the certificate of such 
judgment the treasurer of the Commonwealth shall 
forthwith refund to the tax-payer the amount of cur- 
rency or money before then paid by him out of the 
first money in the treasury, in preference to all other 
claims. 

‘*5. This act shall be in force from its passage.” 

On the 20th of March, 1882, Andrew Antoni, who 
owed the State taxes to the amount of three dollars 
and fifteen cents, tendered the treasurer of the city of 
Richmond, the lawful tax-collector, a coupon of the 
issue of 1871, for three dollars and fifteen cents lawful 
money, in payment. This tender was refused, and 
Antoni, on the 28th of March, petitioned the Supreme 
Court of Appeals fora mandamus to require its ac- 
ceptance. The treasurer on the 30th of March, for a 
return to an order to show cause, said he was ready to 
receive the coupon as soon as it had been legally ascer- 
tained to be genuine, and such as by law was actually 
receivable. To this return a demurrer was filed. 
Upon the hearing of the demurrer, the court being 
equally divided in opinion on the questions involved, 
‘* in pursuance of an act of assembly in such case made 
and provided,” denied the writ. From a judgment to 
that effect this writ of error was brought. 

The question we are now to consider is not whether, 
if the coupon tendered is in fact genuine and such as 
ought, under the contract, to be received, and the tender 
is kept good, the treasurer can proceed to collect the 
tax by distraint or such other process as the law 
allows, without making himself personally responsible 
for any trespass he may commit, but whether the act 
of 1882 violates any implied obligation of the State in 
respect to the remedies that may be employed for the 
enforcement of its contract, if the collector refuses to 
take them. 

It cannot be denied that as a general rule, laws ap- 
plicable to the case which are in force at the time and 
place of making a contract, enter into and form a part 
of the contract itself, and ‘‘that this embraces alike 
those laws which affect its validity, construction, dis- 
charge, and enforcement,’”’ Walker v. Whitehead, 16 
Wall. 317, but it is equally well settled that changes in 
the forms of action and modes of proceeding do not 
amount to an impairment of the obligations of a con- 
tract, ifan adequate and efficacious remedy is left. 
This limitation upon the prohibitory clause of the 
Constitution in respect to the legislative power of the 
States over the obligation of contracts was suggested 
by Chief Justice Marshall in Sturges v. Crowningshield, 
4 Wheat. 200, 207, and has been uniformly acted on 
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since. Muson v. Haile, i2 Wheat. 378; Bronson v. 
Kinzie, 1 How. 316; Von Hoffman v. Quincy, 4 Wall. 
553; Drehman v. Stifle, 8 id. 602; Gunn v. Barry, 15 id. 

2; Walker v. Whitehead, 16id. 318; Terry v. Ander- 
son, 95 U. S. 633; Tennessee v. Sneed, 96 id. 69; 
Louisiana y. Piisbury, 105 id. 301. As was very pro- 
perly said by Mr. Justice Swayne in Von Hoffman vy. 
Quincy, ubi supra, ‘‘it is competent for the States to 
change the form of the remedy, or to modify it other- 
wise, as they may see fit, provided no substantial right 
secured by the contract is thereby impaired. No at- 
tempt has been made to fix definitely the line between 
alterations of the remedy, which are to be deemed 
legitimate, and those which under the form of modi- 
fying the remedy impair substantial rights. Every 
case must be determined upon its own circumstances. 
Whenever the result hast mentioned is produced the 
act is within the prohibition of the Constitution, and 
to that extent void.”’ In all such cases the question be- 
comes therefore one of reasonableness, and of that the 
Legislature is primarily the judge. Jackson v. Lamp- 
hire, 3 Pet. 290; Terry v. Anderson, whi supra. We 
ought never to overrule the decision of the legislative 
department of the government unless a palpable error 
has been committed. If a state of facts could exist 
that would justify the change ina remedy which has 
been made, we must presume it did exist, and that 
the law was passed on that account. Munn v. Lllinois, 
94 U.S. 132. We have nothing to do with the motives 
of the Legislature, if what they do is within the scope 
of their powers under the Constitution. 

The right of the coupon-holder is to have his coupon 
received for taxes when offered. The question here is 
not as to that right, but as to the remedy the holder 
has for its enforcement when denied. At the time 
the coupon was issued there was a remedy by manda- 
mus from the Supreme Court of Appeals to compel 
the tax-collector to take the coupon and cancel the 
tax. This implied a suit, with process, pleadings, 
issues, trial, and judgment. No restrictions were 
placed on the defenses the collectorcould make. He 
might raise such issues as he chose. Without the aid 
of some restraining power the mere pendency of the 
suit would not prevent the collector from proceeding 
according to law with the collection of the tax. He 
might, if he went on, subject himself to liability for 
damages, if the tender was one he ought to have ac- 
cepted, but there was nothing to prevent his going on 
if he chose to take this risk. 

Under this law the trial must be had in the Supreme 
Court of Appeals and at the time and place where that 
court was to be held for other purposes. There was 
nothing in the law to give these cases preference over 
others for trial. So far as we are informed they stood 
as other cases before the court and subject to such 
orders as should seem to be reasonable. The tax-col- 
lector could not be compelled to accept the coupon 
and discharge the tax until final judgment. If the 
final judgment was in favor of the holder he recovered 
his costs and such damages as the jury might give 
him. 

Under section 4 of the act of 1882, whena mandamus 
is asked for, the collector is required by law to return 
to the alternative writ or rule, ** that he is ready to re- 
ceive said coupons in payment of such taxes, * * * 
assoon as they have been legally ascertained to be 
genuine, and the coupons which by law are actually 
receivable.’ Upon such return the court must require 
the petitioner to pay his taxes, which being done the 
coupons are taken and forwarded to the County Court 
of the county, or the hustings court of the city, where 
the taxes are payable, with directions to that court to 
frame an issue between the petitioner as plaintiff 
and the Commonwealth as defendant, as_ to 
whether the coupous so tendered are genuine 





coupons, legally receivable for taxes. Upon this 
issue proof of the genuineness and legality of 
the coupons must be made. Either party may 
take exceptions and carry the case, on appeal, to 
the Circuit Court and Supreme Court of Appeals. If 
the decision is in favor of the petitionera mandamus 
is to issue and the money he paid returned to him out 
of the first money in the treasury, in preference to all 
other claims. 

The following changes are thus made in the old 
remedy: 1. Thetaxes actually due must be paid in 
money before the court can proceed after the collector 
has signified in the proper way his willingness to re- 
ceive the coupons, if they are genuine and in law re- 
ceivable; 2. The coupons must be filed in the Court of 
Appeals; and 3. They must be sent to the local court 
to have the fact of their genuineness and receivability 
determined, subject to an appeal to the Circuit Court 
and the Supreme Court of Appeals. As the suit is for 
a mandamus all the provisions of the general law regu- 
lating the practice not inconsistent with the new law 
remain, and if the petitioner succeeds in getting his 
peremptory writ he will recover his costs. No issues 
are required that it would not have been in the power 
of the collector toraise before the change was made, 
and there is no additional burden of proof imposed to 
meet the issues, so that the simple question is, whether 
the requirement of the advance of the taxes, and the 
change of the place and manner of trial, impair the 
obligation of the contract on the part of the State to 
furnish an adequate and efficacious remedy to compel 
a tax-collector to receive the coupons in payment of 
taxes, in case he will not do it without compulsion. 

1. As to the payment of the taxes in advance. 

In this connection it must be borne in mind that the 
legislation, the validity of which is involved, relates 
alone to the collection of taxes levied under the au- 
thority of the State for the purposes of revenue. 
Promptness in the payment of taxes by the citizen is 
as important as promptness by the State in the dis- 
charge of its own obligations. In fact, ordinarily the 
last cannot be done without the first. Hence under 
the revenue system of the United States, the collection 
of the revenue in the manner prescribed by law can- 
not be restrained by judicial proceedings. The only 
remedy for an illegal exaction is payment under pro- 
test and suit to recover back the money paid. The 
reason is, that as it is necessary the government should 
be able to calculate with certainty on its revenues, it 
is better that the individual should be required to pay 
what is demanded under the forms of law, and sue to 
recover back what he pays, than that the government 
should be embarrassed in its operations by a stay of 
collection. 

It is to be noticed also that the law which authorized 
the issue of the bonds and coupons did not in express 
terms provide that the coupon-holder should have the 
remedy of mandamus’to compel the tax- collector to 
take his coupons. His claim to relief in that way rests 
alone on the fact, that when his coupon was issued 
mandamus was an existing form of action in the State, 
which the courts have decided was applicable to such 
acase. What the Legislature has done is only to say, 
that before this remedy can be resorted to, the amount 
due for taxes shall be deposited in the treasury. That 
being done, the suit may go on. If in the suit it shall 
be determined that the coupons tendered are genuine 
and in law receivable, the collector will be required to 
accept them, and the money will be restored. If how- 
ever the judgment is against the coupon-holder, the 
taxes will be paid, and the State will have suffered no 
inconvenience for want of its just revenues. Looking 
at the case therefore as one affecting the collection of 
the public revenue, we cannot see that the require- 
ment of the advauce of the taxes as a condition to the 
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employment of the remedy is such an impairment of 
the contract as makes the requirement invalid. 

2. As to the change in the place and mode of trial. 

We cannot think this of itself invalidates the law- 
So far as the change of place is concerned, it simply 
takes from the Supreme Court of Appeals jurisdiction 
for the trial of the questions of fact, and confers pre 
cisely the same jurisdiction upon another court, with 
ample provision for appeal, so that in the end the au- 
thority of the Court of Appeals may be invoked on all 
matters of law. The courts on which the new juris- 
diction is conferred are required by law to hold fre- 
quent terms, and the trial is to be had in the county 
where the taxes are to be paid. It is difficult to see 
how this impairs, in any manner, either the adequacy 
or the efficiency of the original remedy. 

Then as to the manner of the trial. The deposit of 
the coupons with the Court of Appeals, if the suit is 
to go on, cannot be considered unreasonable. If the 
trial had been conducted under the old law, the cou- 
pons would have to be at some time surrendered, and 
the precise stage of the case in which this is to be done 
is by no means important, so far asthe present ques- 
tion is concerned. Neither does the positive require- 
ment of an issue as to the genuineness and receivabil- 
ity of the coupons and atrial by jury affect the vali- 
dity of the law. Under the old law, this same issue 
might have been raised, and the same trial by jury 
required. It certainly is not an impairment of an old 
remedy to make that imperative which before was dis- 
cretionary. 

Without pursuing the subject further, we say that 
in our opinion, the fourth section of the act of 1882 
does not impair the obligation of any contract which 
the State has made with the holders of its interest- 
coupons. 

After this suit was begun, but before it was tried, 
the General Assembly of Virginia amended the section 
of the Code conferring jurisdiction on the Supreme 
Court of Appeals in suits for mandamus, so that it now 
reads as follows: 

“Chap. 19. An act to amend and re-enact section 
four, chapter one hundred and fifty-six, of the Code of 
eighteen hundred and seventy-three, in relation to 
mandamus, prohibition, etc. 

“1. Be it enacted by the General Assembly of Vir- 
ginia, that chapter one hundred and fifty-six, section 
four, of the Code of Virginia of eighteen hundred and 
seventy-three, be amended and re-enacted, so as to 
read as follows: 

“$4. The said Supreme Court, besides having juris- 
diction of all such matters as are now pending therein, 
shall have jurisdiction to issue writs of mandamus and 
prohibition to the circuit and corporation courts, and 
to the hustings court and the chancery court of the city 
of Richmond, and in all other cases in which it may be 
necessary to prevent a failure of justice, in whicha 
mandamus may issue according to the principles of the 
common law, provided that no writ of mandamus, 
prohibition, or any other summary process whatever, 
shall issue in any case of the collection or attempt to 
collect revenue, or compel the collecting officers to re- 
ceive any thing in payment of taxes other than as pro- 
vided in chapter forty-one, acts of Assembly, approved 
January 26, 1882, or in any case arising out of the col- 
lection of revenue in which the applicant for the writ 
of process has any other remedy adequate for the pro- 
tection and enforcement of his individual right, claim, 
and demand, if just. 

“The practice and proceedings upon such writs shall 
be governed and regulated, in all cases, by the prin- 
ciples and practice now prevailing in respect to writs 
of mandamus and prohibition respectively. 

“2. This act shall be in force from its passage.”’ 

This it is claimed, repealed section 4 of the act of 





January, 1882, and took away entirely the remedy by 
mandamus. Without deciding that question we pro- 
ceed to consider the remedy provided in sections 1, 2, 
and 8 of the act of 1882, which it is conceded will 
remain in force even if section 4 is repealed. These 
sections provide, in substance, that if coupons are ten- 
dered in payment of taxes, the collector shall take and 
receipt for them for the purposes of identification and 
verification. He shall then require payment of the 
taxes in money, and after marking the coupons with 
the initials of the name ofthe owner, deliver them to 
the judge of the County Court of the county, or hus- 
tings court of the city, where the taxes are payable, 
The tax-payer may then file his petition in the county 
or hustings court against the Commonwealth to havea 
jury impanelled to try whether the coupons “are 
genuine, legal coupons, which fre legally receivable 
for taxes, debts, and demands.’”’ The Commonwealth 
may be brought into court by service of a summons on 
the Commonwealth’s attorney. Upon this petition an 
issue and trial by jury is to be had, with ample 
privileges to all parties of exception and appeal. If 
the suit is finally decided in favor of the tax-payer, he 
is to have the amount paid by him for the taxes re- 
funded out of the first money in the treasury, in pre- 
ference to all other claims. 

It is somewhat difficult to see any substantial dif- 
ference between the remedy given by these sections 
and that by section 4. There the form of the suit is 
mandamus begun while the coupons are in the hands 
of the tax-payer. After the suit has been begun, the 
court requires a delivery of the coupons into its own 
possession and the payment of the amount of the taxes 
into thetreasury. This being done, the court sends 
the coupons to the appropriate tribunal for adjudica- 
tion, and the proceedings thereafter are in all material 
respects like those provided for in the other sections. 
The judgment is also the same, except as to the merest 
matters of form. In both proceedings, the object is 
to require the collector to accept the coupons as pay- 
ment of the tax, and deliver back the money that has 
been deposited for the same purpose, iu case the cou- 
pons are not in law receivable. The petition for man- 
damus, filed in the Court of Appeals, under section 4, 
is the exact equivalent of the petition to be filed in the 
other courts, under sections 1, 2, and 3, to have the 
genuineness and the receivability of the coupons de- 
termined, andin both, the real matter submitted for 
determination, is whether the tax-payer is entitled to 
have back the money he has deposited to pay his 
taxes in case his coupons ought to have been re- 
ceived. 

Mandamus, in this class of cases, is in the nature of 
a suit to obtain a specific performance of a contract. 
But in the present case the performance sought is the 
payment of money, and the remedy substituted is 
equivalent to a suit at law for its recovery, with 
ample provision for the satisfaction of any judgment 
that may be obtained; for itis made the ministerial 
duty of the treasurer to pay the amount of the recov- 
ery out of the first money in the treasury, and in pre- 
ference to all other claims, as soon as the judgment is 
properly certified. The language of the act is, ‘* shall 
refund the money before then paid for his taxes by 
the tax-payer out of the first money in the treasury, 
in preference to all other claims.’’ Clearly this is an 
appropriation by law of money in the treasury, within 
the meaning of art. X.,§ 10, of the Constitution of 
Virginia, and the treasurer would be authorized to 
make the payment without further legislative action, 
It will be time enough to consider the effect of a re- 
peal of this branch of the remedy when that shall be 
attempted. 

The primary obligation of the State is for the pay- 
ment of the coupons. AJl else is simply as a means to 
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that end. It matters not whether the coupons have 
been refused forthe taxes, if full payment of the 
amouut they call for is actually made in money, A 
remedy therefore which is ample for the enforcement 
of the payment of the money is ample for all the pur- 
poses of the contract. That, we think, is given by the 
act of 1882 in both forms of proceeding. 

Some objection is made to the Ist, 2d, and 3d sec- 
tions because there is no provision for the recovery of 
costs. Without determining whether in point of fact 
costs can be recovered, it is sufficient to say that costs, 
eo nomine, were not recoverable at common law, and 
are usually regulated by statute. Certainly it would 
not be claimed that the change of an ordinary statute, 
which provided a remedy for the enforcement of con- 
tracts, so as to prevent the recovery of costs when they 
had been given hefore, would impair the obligation of 
contracts between individuals that were affected by 
what was done, and we see no reason why one rule, in 
this particular, should be applied to individuals and 
another to the State. 

In conclusion, we repeat that the question presented 
by this record is not whether the tax-collector is 
bound in law to receive the coupon, notwithstanding 
the legislation, which on its face, prohibits him from 
doing so, nor whether, if he refuses to take the cou- 
pon and proceeds with the collection of the tax by 
force, he can be made personally responsible in dam- 
ages for what he dues, but whether the obligation of 
the contract has been impaired by the changes which 
have been made in the remedies for its enforcement in 
cases he refuses to accept the coupons. We decide 
only the question which is actually before us. It is no 
doubt true that the commercial value of the bonds 
and coupons has been impaired by the hostile legisla- 
tion of the State, but this impairment, in our opinion, 
comes not from the change of the remedies, but from 
the refusal to accept the coupons without suit. 
What we are called upon to consider in this case is not 
the refusal to take the coupons, but the remedy after 
refusal. 

We might have satisfied ourselves by a reference to 
the case of Tennessee v. Sneed, ubi supra, where the 
same general question was before us, but as we were 
asked to reconsider that case, we have done so with 
the same result, and as we think, without in any man- 
ner departing from the long line of cases in which the 
principle involved has been recognized and applied. 

Inasmuch as we are satisfied that a remedy is given 
by the act of 1882, substantially equivalent to that in 
force when the coupons were issued, we have not 
deemed it necessary to consider what would be the 
effect of a statute taking away all remedies. The judg- 
ment is affirmed. 

Matthews, J., concurred with the judgment of 
the court on this ground: “I agree that the 
State of Virginia, by the act of 1871, entered intoa 
valid contract with the holders of its bonds to receive 
their coupons in payment of taxes; and that any sub- 
sequent statute which denies this right is a breach of 
its contract and a violation of the Constitution of the 
United States. 

But for a breach of its contract by a State, no rem- 
edy is provided by the Constitution of the United 
States against the State itself; and a suit to compel 
the officers of a State to do the acts which constitute 
a performance of its contract by the State, is a suit 
against the State itself. 

If the State furnishes a remedy by process against 
itself or its officers, that process may be pursued be- 
cause it has consented to submit itself to that extent 
to the jurisdiction of the courts; but if it chooses to 
withdraw its consent by a repeal of all remedies, it is 
restored to the immunity from suit, which belongs to 





it as a political community, responsible in that partic- 
ular to no superior.” 

Miller, Woods and Blatchford, JJ., concurred with 
the chief justice. Bradley and Gray, JJ., concurred 
with thechief justice, and with Matthews, J. Field 
and Harlan, JJ., dissented. 


————_—+ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW — STATE SOVEREIGNTY —LAW 
IMPAIRING CONTRACT—STATE EXEMPTION FROM SUIT— 
SUITS AGAINST STATE OFFICERS TO COERCE STATE AC- 
TION — MANDAMUS.— When a State submits itself, 
without reservation, to the jurisdiction of a court ina 
particular case, that jurisdiction may be used to give 
full effect to what the State has by its act of submis- 
sion allowed to be done, and if the law permits coer- 
cion of the public officers to enforce any judgment that 
may be rendered, then such coercion may be employed 
for that purpose. But this is very far from authoriz- 
ing the courts, when a State cannot be sued, to set up 
its jurisdiction over the officers in charge of the pub- 
lic moneys, so as to control them as against the polit- 
ical power in their administration of the finances of 
the State. In 1874, the Legislature of Louisiana pro- 
vided for the issue of bonds of the State, and created 
a board of liquidators, consisting of certain State 
officers named to issue and negotiate the bonds. The 
act provided also for a tax of five anda half mills on 
assessed value of property which was to be appropri- 
ated to the interest on the bonds. The bond named 
and every officer of the State was forbidden undera 
penalty to divest the fund raised by the tax to any 
other purpose than paying the bonds. An amend- 
ment to the State Constitution also provided that the 
contract of the State in reference to the bonds should 
not be impaired. Afterward by an amendment to the 
State Constitution, a provision was adopted for reduc- 
ing the interest on the bonds below that stipulated 
therein, and limiting the amount to be raised by taxa- 
tion for all purposes of the State to six mills on the 
assessed value of property, and that the taxes collected 
to pay certain of the interest coupons be not applied 
to that purpose, but traneferred to pay the expenses of 
the State government. The board of liquidators and 
State officers refusing to pay E. certain of the interest 
coupons named when due, plaintiff, a holder for value 
of the coupons began an action against the State 
officers, in fact though not in form to enforce payment 
of the coupons. He also instituted proceedings by 
mandamus for the same purpose. Held, that neither 
action nor proceeding was maintainable, although the 
constitutional amendment was in violation of the ob- 
ligation of a contract. No State can be sued by acit- 
izen without its consent, and a contract by a State 
cannot be enforced by coercing the agents and instru- 
mentalities of the State, whose authority has been 
withdrawn in violation of the contract, without hav- 
ing the State itself in its political capacity a party to 
the proceedings. The relief asked would require the 
officers against whom the process goes to act contrary 
to the positive orders of the supreme political power of 
the State. whose creatures they are, and to which they 
are ultimately responsible in law for what they do, 
They must use the public money in the treasury and 
under their official control inone way, when the 
supreme power has directed them to use it in another, 
and they must raise more money by taxation when the 
same power has declared it shall not be done. The 
officers owe duty to the State alone, and have no con- 
tract relations with the bond-holders. They can only 
act as the State directs them to act, and hold as the 
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State allows them to hold. It was never agreed that 
their relations with the bond-holders should be any 
other than as officers of the State, or that they should 
have any control over this fund except to keep it like 
other funds in the treasury and pay it out according 
tolaw. They can be moved through the State, but 
not the State through them. In the case Queen v. 
Lord Commissioners of Treasury, L. R.,7 Q. B. 387, 
money had beeu appropriated by Parliament for the 
payment of costs of a particular character, and an ap- 
plication was made for a mandamus to compel the 
lords commissioners of the treasury to pay certain bills 
which had been properly taxed, but although the 
court was emphatic in its declaration that payment 
ought to be made, the writ was refused because the 
lords commissioners held “the money as the servants 
of the crown, and no duty was imposed upon them as 
between them and the persons to whom the money 
was payable.’’ Lord Chief Justice Cockburn, in his 
opinion, said (p. 394): “‘ Though I quite agree that ac- 
cording to the appropriation act they (the lords com- 
missioners) were bound to apply the money upon the 
vouchers being produced, and had no authority to re- 
tax these bills, still I cannot say that there is any duty 
which makes it incumbent upon them to do what I 
cannot hesitate to say they ought to have done, except 
as servants of the crown; because in that character 
they have received the money, and in no other.’’ And 
Blackburn, J., said (p. 399): ‘*It seems to me that the 
obligation, such as it is, is upon her majesty, to be dis- 
charged through her servants, and you cannot proceed 
therefor against the servants.’’ So here the obligation 
is allon the State, to be discharged through its ser- 
vants, and the money is held by the officers proceeded 
against in their character as servants of the State, and 
no other. The cases Osborn v. Bank of United States, 
9 Wheat, 738; Davis v. Gray, 16 Wall. 203; Board of 
Liquidators v. McComb, 92 U. 8. 203, distinguished. 
A single bond-holder, or a committee of bond-holders» 
cannot by the judicial writ of mandamus compel the 
executive officers of the State to perform generally 
their several duties under the law. Certainly no suit 
begun in the Circuit Court for such relief would be 
entertained, for that court can ordinarily grant a writ 
of mandamus only in aid of some existing jurisdiction. 
Bath County v. Ames, 13 Wall. 247; Davenport v. 
Dodge County, 105 U. 8. 242. The remedy sought, in 
order to be complete, would require the court to assume 
all the executive authority of the State, so far as it re- 
lated to the enforcement of this law, and to supervise 
the conduct of all persons charged with any official 
duty in respect to the levy, collection, and disburse- 
ment of the tax in question until the bonds, principal 
and interest, were paid in full, and that too ina pro. 
ceeding to which the State, as a State, was not and 
could not be made a party. It needs no argument to 
show that the political power cannot be thus ousted of 
its jurisdiction and the judiciary set in its place. 
State of Louisiana ex rel. Elliott v. Jumel. Opinion by 
Waite, C. J. Field and Harlan, JJ.. dissented. 
[Decided March 5, 1883.] 


JURISDICTION — OF FEDERAL COURT — CITIZENSHIP 
—SUIT BY ASSIGNEE— NEGOTIABLE INSTRUMENT.— 
The act of Congress of March 3, 1875, ch 137 (1 Sup. 
Rev. Stat. 174), which provides (section 1) that the 
District and Circuit Courts of the United States shall 
not “ have cognizance of any suit founded on a con- 
tract in favor of an assignee, unless a suit might have 
been prosecuted in such court to recover thereon if no 
assignment had been made, except in cases of prom. 
issory notes negotiable by the law merchant and bills 
of exchange,”’ is not a limitation on the judiciary act 
of September 24, 1789, ch. 20 (1 Stat. 79), which pro. 
vided (section 11), that the same courts should not 





**have cognizance of any suit to recover the contents 
of any promissory note or other chose in action in 
favor of an assignee, unless a suit might have been 
prosecuted in such court to recover the said contents, 
if no assigument had been made, except in cases of 
foreign bills of exchange.’’ Under the act of 1789, it 
was always held that an obligation payable to bearer, 
or to an individual or bearer, did not come within the 
prohibition of suits by assignees. Bank of Kentucky 
v. Wistar, 2 Pet. 326; Bushnell v. Kinnedy, 9 Wall. 
391; Lexington v. Butler, 14 id. 293; Following Town 
of Thompson vy. Perrine, 27 Alb. L. J. 182. Township 
of Chickaming v. Carpenter. Opinion by Waite, 
C.J. 
[Decided Jan. 29, 1883.] 

PENSION — CONGRESS MAY DIMINISH OR CUT OFF.— 
It is competent for Congress to pass an act cutting off 
or limiting a pension already granted. No pensioner 
has a vested legal right to his pension. Pensions are 
the bounties of the government, which Congress has 
the right to give, withhold, distribute, or recall, at its 
discretion. Walter v. Collier, 19 How. 355... United 
States ex rel. Burnett vy. Teller. Opinion by Woods, 
J. 
[Decided Jan. 29, 1883.] 

REMOVAL OF CAUSE — FEDERAL QUESTION — ESTOP- 
PEL BY FORMER JUDGMENT NOT— CONSTRUCTION OF 
LAW OF ONE STATE BY COURT OF ANOTHER NOT.—In 
an action in a Missouri court, by one Illinois corpora- 
tion against another to recover for a breach of con- 
tract, a defense was that the contract was by the laws 
of Illinois ultra vires. The Missouri court gave judg- 
ment sustaining the validity of the contract, on the 
ground that it was not ultra vires by the law of Illi- 
nois. In another action between the same parties in 
a Missouri court, the same defense was set up, and the 
plaintiff pleaded the former judgment as an estoppel. 
Held, that the latter case was not removable to the 
Federal court, onthe ground that the Missouri court 
did not give full faith to the public acts of the State of 
Illinois, and thus raised a Federal yuestion. This 
is not a suit arising under the Constitution or laws of 
the United States, within the meaning of that term as 
used in the removal act. If the courts of Missouri 
gave a wrong construction to the laws of Illinois in the 
judgment set up as an estoppel, that error cannot be 
corrected by means of a transfer of this suit from the 
State court to the Circuit Court of the United States. 
So long as the judgment stands, it cannot be impeached 
collaterally inthe courts of the United States any 
more than in those of the State, by showing that if 
due effect had been given to the laws it would have 
been the other way. If it has the effect of an estoppel, 
as is claimed, it will continue to have that effect until 
reversed or set aside in some appropriate form of pro- 
ceeding instituted directly for that purpose. The 
courts of the United States must give it the same 
effect as a judgment that it has in the courts of the 
State. Whether asa judgment it operates as an es- 
toppel does not depend on the Constitution or laws of 
the United States. Held also, that even if the laws of 
Illinois, rightly construed, prohibit such a contract as 
it is alleged has been made, and the Missouri court 
decided the other way when the former judgment was 
rendered, a transfer may not be made so as to avoida 
like error in this suit. The question thus presented is 
not what faith and credit must be given the public acts 
of Illinois in Missouri, but what the public acts of 
Illinois, when rightly interpreted, mean. That does 
not depend on the Constitution or laws of the United 
States, but on the Constitution and laws of the State 
alone. Chicago & Alton Railroad Co. vy. Wiggins Ferry 
Co. Opinion by Waite, C. J. 

(Decided Jan. 29, 1883.] 
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TRIAL—CONTROL OF COURT OVER DETERMINATION 
or guRY.—The jury may be controlled in their deter- 
mination of a question, by a peremptory instruction, 
if the testimony is of such a conclusive character as 
would compel the court, in the exercise of a sound 
legal discretion, to set aside a verdict if one were re- 
turned in opposition to such testimony. Hendricks v, 
Lindsay, 93 U. S. 146. Inhabitants of Montclair v. 
Ramsdell. Opinion by Harlan, J. 

(Decided March 5, 1883.] 


— 


MICHIGAN SUPREME COURT ABSTRACT. 

ACCORD — COMPROMISE PROCURED BY FRAUD MAY 
BE DEFEATED.—-All the authorities admit that when 
one of the parties to a transaction sets it up against 
the other as an effective compromise, the latter may 
hinder it from operating in that sense and with that 
force, by showing that his opponent acted unfairly or 
oppressively and asserted claims which he knew to be 
void of right with the design of getting the terms 
which were nominally assented to. Gates v. Shutts, 
7 Mich. 126; Converse vy. Blumrich, 14 id. 108; Hull 
y. Swartout, 29 id. 249; Sanford vy. Huxford, 32 id. 
313; Taylor v. Nussbaum, 2 Duer, 302; Stewart v. 
Abrenfeldt, 4 Denio, 189; Stuart v. Sears, 119 Mass. 
143; Nelson v. Weeks, 111 id. 223; Riggs v. Hawley, 
116 id. 596; Mackellar v. Wallace, 26 Eng. Law & Eq. 
62; Callisher v. Bishoffshiem, L. R.,5 Q. B. 449-452. 
See notes to Stapilton v. Stapilton, 2 Lead. Cas. Eq. 
824; 1 Story Eq., § 131. Headley v. Hackley. Opinion 
by Graves, C. J. 
[Decided Jan. 18, 1883.] 


DEED — TO HUSBAND AND WIFE CONVEYS ESTATE 
OF ENTIRETY — PAROL EVIDENCE MAY NOT CONTRACT 
DEED — ESTOPPEL — ONE CLAIMING BY DEED MAY NOT 
CONTRADICT IT.—A deed conveying land to a husband 
and wife and their heirs conveys to each of the 
grantees an estate of entirety which vests in the sur- 
vivor, and the heirs of the othercannot by parol evi- 
dence dispute the terms of the deed. By the princi- 
ples of the common law the legal effect due to the 
plain words of a deed cannot be contradicted by 
parties or privies in any collateral matter by parol 
evidence. The terms must stand and receive their 
just legal significance. 2 Whart. Evy., §§ 105, 1054, and 
cases; Jackson v. Foster, 12 Johns. 488; Jackson vy. 
Robert’s Ex’rs, 11 Wend. 422. The name of the grantee 
is part of the deed (2 Rolle, Abr. 43), and where a deed 
is made to several individuals without designating in 
what proportions they shall hold, they will take in 
equal proportions precisely as though it had been de- 
tailed at length in the deed, Campau v. Campau, 44 
Mich. 31; Treadwell v. Bulkley, 4 Day, 395; and no 
parol proof can be admitted to give the deed a differ- 
ent effect than such as the words in it legitimately 
import. Moore y. Shattuck, 4 N. H. 229; Gully vy. 
Grebble, 1 J. J. Marsh. 588. Neither can the heirs of 
the wife, to establish a tenancy in common between 
the grantees, show that the latter were not in fact 
married. ‘‘ Among the rules which have become 
axiomatic is one that a party must be consistent and 
not contradictory in the position which he takes. In 
language of Lord Kenyon he must not ‘blow hot and 
cold’ at the same time, and one of the most important 
applications of the rule is where a party endeavors to 
establish a right or title in himself under one provision 
or implication of a deed or other instrument by ig- 
noring or contradicting another provision or implica- 
tion which is destructive or fatally repugnant. Now 
according to the reason of the rule which applies as 
well to deeds as to wills © person cannot claim under 
the instrument without confirming it. He must found 








or operation which makes in his favor and at the same 
time repudiate or contradict another feature or opera- 
tion which is counter or adverse to it.’’ Wright v. Rut. 
ter, 2 Ves. Jr. 673; Moore v. Butler, 2 Schoales & L. 
249, 266, 267; Maynard v. Maynard, 4 Edw. Ch. 711, 
715; Morrison v. Brown, 29 Cal. 337-347, 348; Thomp- 
son v. Thompson, 19 Me. 255; Crosby v. Chase, 5 Shep. 
369; Smith v. Smith, 14 Gray, 532; Board v. Board, 
L. R., 9 Q. B. 48; The Water Witch, 1 Black, 494; 
Cowell v. Springs Co., 100 U. 8. 55: Scholey v. Rew, 
23 Wall. 331; Tuite v. Stevens, 98 Mass. 305; Lee v, 
Lee, L. R., 4 Ch. Div. 175; Codrington v. Lindsay, L. 
R., 8 Ch. App. 578; Caulfield v. Sullivan, 85 N. Y. 153; 
Swanson vy. Tarkington, 7 Heisk, 612; Emmons v. 
Milwaukee, 32 Wis. 434; Sinclair v. Jackson, 8 Cow. 
543; Jackson v. Ireland, 3 Wend. 99; Overback v. 
Heermance, Hopk. 337; Hart’s Lessee v. Johnson, 6 
Ohio, 87; May v. Tillman, 1 Mich. 262; Farmers’ & 
M. Bank v. Bronson, 14 Mich. 361; Botsford v. Murphy, 
47 Mich. 537. Jacobs v. Miller. Opinion by Graves, 
C.J. 

[Decided Feb. 17, 1883.] 


LEASE—EVIDENCE OF REASONABLE USE—LIABILITY 
OF LANDLORD TO TENANT HOLDING OVER. — (1) A 
tenant gave his landlord a license to occupy on the 
leased premises what should be reasonably necessary 
for making certain repairs. In an action for injury 
from the use of more than was granted by the license, 
held that it was not competent to show that the parties 
marked out an area which should be used. See Strange 
v. Wilson, 17 Mich. 342; Hoit v. Stratton Mills, 54 N. 
H. 109; Heflin v. Bingham, 56 Ala. 566. (2) A tenant 
refused to quit at the end of his term and stayed on 
in spite of the will of his landlord. Held, that he 
could not recover from the landlord for injury to his 
business caused by repairs. See Warring v. King, 8 
Mees. & W. 571; Mayor of Thetford v. Tyler, 8 Q. B 
95; Smithv. Eggington, L. R.,9C. B. 145; Kelly v. 
Patterson, L. R., 9C. P. 681; Hyatt v. Griffiths, 38 
Eng. Law & Eq. 75; Diller v. Roberts, 13 Serg. & R. 
60. Ives v. Williams. Opinion by Graves, C. J. 
[Decided Feb. 27, 1883.] 

MUNICIPAL CORPORATION — NEGLIGENCE — NOTICE 
OF DEFECT IN STREET. — In an action against a muni- 
cipality for personal injury caused by being thrown 
down by a defect in «a street crosswalk, there was 
evidence that the walk had become seriously out of 
order and tottering several weeks prior to the plaintiffs’ 
injury, and that there were several defects therein. 
There was no actual notice to the authorities shown, 
but it appeared that the street commissioners resided 
in plain sight of the crossing. Held, that a direction 
by the trial judge of a verdict for defendant, on the 
ground that there was no notice of the defect to de- 
fendant or to its officers shown, was error. It was not 
necessary that there should be express notice. If there 
existed a state of facts with which ignorance was not 
compatible except upon an assumption of failure to 
exercise reasonable official cure, then there was suffi- 
cient ground for presuming notice. It is not possible 
to say that the jury might not have found the evidence 
on the subject sufficient to necessitate a presumption 
of notice, and of notice at such a date as to have al- 
lowed ample time and opportunity for the execution 
of the necessary repairs. Dewey v. Detroit, 15 Mich. 
307; Requa vy. Rochester, 45 N. Y. 127; Johnson v. 
Milwaukee, 46 Wis. 568; Colby v. Inhabitants of West- 
brook, 57 Me. 181; Howe vy. Plainfield, 41 N. H. 135; 
Prindle v. Fletcher, 39 Vt. 255; Manchester v. Hart- 
ford, 30 Conn. 118; Donaldson vy. City of Boston, 16 
Gray, 508; O'Neil v. New Orleans, 30 La. Ann. 220. 
The question of reasonable time and opportunity to 
make the repairs was intimately if not inseparably 
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connected with the question of notice, and under the 
circumstances was also for the jury. Druse v. Wheeler, 
26 Mich. 189; Hall v. City of Lowell, 10 Cush. 260, 
Dotton v. Albion Common Council. Opinion by 
Graves, C. J. 

[Decided Feb. 27, 1883.] 


—\_—_e——_— 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

MORTGAGE — EFFECT OF RELEASE OF PART OF 
PREMISES AS TO PURCHASERS FROM MORTGAGOR. — A 
mortgagee may release part or the whole of the mort- 
gaged premises without inquiring whether a junior 
incumbrancer or vendee has intervened. It is the 
duty of the latter, if he intends to claim an equity 
through the prior incumbrance, to give the holder 
notice so that he may act with his own understand- 
ingly; and if he fails to do so, the consequences of his 
neglect must be visited on himself. While the law 
makes it the duty of every man to so deal with his 
own as not to injure another unnecessarily, it imposes 
on the latter a greater obligation to take care of his 
own property than it does on a stranger to take care 
of itforhim. But while a senior incumbrancer is not 
bound to search the record downwards in order to 
ascertain whether there are junior incumbrances or 
vendees of the debtor that may be injuriously affected 
by the release of a portion of his lien, he dare not re- 
lease when he has notice or warning that the rights of 
others may be impaired by his so doing.’’ Nailer yv. 
Stanley, 10S. & R. 450; Paxton v. Harrier, 1 Jones, 
312; Carpenter v. Koons, 8 Harris, 222; Lowry v. Mc- 
Kinney, 18 P. F. S. 294; Martin’s Appeal, 1 Out. 85, 
In Taylor’s Exec. v. Maris, 5 Rawle, 51, Sergeant, J. 
says, ‘‘theeffect of a release by the mortgagee must 
depend on the circumstances of the case. If he has 
notice that by such an act he sacrifices the interest of 
a subsequent lien creditor, he will be bound to with- 
hold his hand, or if he proceeds, will be responsible for 
the loss incurred. He may have this knowledge in the 
very creation of the mortgage. As if two or more 
severally seised of land joinin a mortgage, they are 
all in equali jure entitled to contribution amongst 
themselves; and if the mortgagee should release the 
land of one from the mortgage, leaving the whole sum 
to be levied of the remaining lands, he would be doing 
an act of injustice of which he was fully cognizant. 
So, when the mortgage was originally by one, and a 
purchaser of part from the mortgagor intervenes, and 
before releasing that fact is known to the mortgagee.” 
Scharck v. Shriner. Opinion by Sterrett, J. 

[Decided Nov. 20, 1882.] 


MUNICIPAL CORPORATION — NEGLIGENCE — ICY 
SIDEWALK — CONTRIBUTORY NEGLIGENCE — KNOW- 
INGLY GOING ON DANGEROUS PLACE. — In an action 
against a city for injuries from slipping off an icy side- 
walk, held, that the following charge was not error. 
‘Whatever may have been the condition of the street, 
or however dangerous, if the plaintiff knew of such 
danger and could have avoided it by turning aside or 
by going on the opposite side of the street, but instead 
of doing so chose to run the risk of passing over the 
dangerous spot, and so encountered the hurt and in- 
jury complained of, she would be guilty of what is 
called in the law contributory negligence, and your 
verdict should be for the defendant.’’ Pennsylvania 
R. Co. v. Ogier, 11 Casey, 60; Catawissa R. Co. v. 
Armstrong, 2 P. E. Smith, 282; Pittsburg, ete. R. Co. 
v. McClurg, 6 P. F. Smith, 294; McKee v. Bidwell, 24 
id. 218; Goshorn v. Smith, 11 Norris, 435; Baker v. 
Fehr, 1 Out. 70. In Wilson v. City of Charlestown, 8 
Allen, 137, it was held that a person who voluntarily 





attempts to pass over a sidewalk which he knows to 
be very dangerous by reason of ice upon it, when he 
might easily avoid it, cannot maintain an action 
against the town, which is bound to keep the way in 
repair, to recover for injury sustained by falling upon 
the ice. The court says: ‘It is settled that if a person 
knows a way to be dangerous when he enters upon it, 
he cannot in the exercise of ordinary prudence proceed 
and take his chance, and if he shall sustain damage 
look to the town for indemnity.’’ In City of Centra- 
lia v. Krouse, 64 Ill. 19, the court says: ‘* Having un- 
dertaken to go where he knew it was positively dan- 
gerous, it must be held that he did so at his own peril. 
It is not denied that he could have gone to the point 
where he desired to go by a safe route, by going only 
a short distance further. It was his plain duty to 
have taken the safer course. This he declined to do, 
but chose to go where he himself knew that it was 
dangerous and the injury that resulted must therefore 
be attributed to his want of proper care and caution.” 
In Durkin vy. Troy, 61 Barb. 437, the court says: ‘‘Now 
the foundation of this plaintiff's cause of action, if he 
had one, is that this piece of ice was a dangerous ob- 
struction to the passage of those using the sidewalk 
for that purpose, which the city was bound to remove 
and the danger consisted in liability of those who 
stepped upon it to slip and fall. The obstruction was 
therefore one to be avoided by those using the side- 
walk and seeing or being able to see the ice, and if it 
could readily be avoided, the failure to avoid it by one 
using the sidewalk and plainly seeing the obstruction, 
must be accounted negligence.’’ In Butterfield v. 
Forrester, 11 East, 60, Lord Ellenborough, C. J., said: 
‘*A party is not to cast himself upon an obstruction 
which has been made by the fault of another and 
avail himself of it, if he do not himself use common 
and ordinary caution to be in the right.” City of Erie 
v. Magill. Opinion by Green, J. (Three justices dis- 
sented). 

[Decided Dec. 30, 1882.] 


NEGLIGENCE — DANGEROUS OBSTRUCTION IN HIGH- 
WAY — LIABILITY OF ROAD COMPANY — DRIVING FAST 
NEGLIGENCE PER SE. —(1) In an action against a 
turnpike company for injury from a dangerous ob- 
struction on its road. it appeared that the obstruction, 
a vile of stones, had been lying where it was for about 
four days — some witnesses said a week. There was 
no light or signal to warn travellers. The toll-house 
was about a quarter of a mile from the scene of the 
accident; but there was no evidence that any of the 
officers of the road company had actual knowledge of 
the existence of the stone pile. eld, that it was for 
the jury to say whether defendant was negligent. A 
corporation which is bound to keep its highway in re- 
pair and safe condition is liable for an injury caused 
by its neglect to do so; and it is immaterial whether 
the neglect was willful or otherwise. When ignorance 
of the defect is the result of omission of duty, actual 
knowledge of its existence is not an essential to the 
fixing of such liability. If the exercise of proper 
supervision would have led to discovery of the nui- 
sance in time to remove it, or to protect the public 
against it, there is the same liability for an injury 
caused by the nuisance as if there had been notice or 
knowledge of it. Norristown v. Moyer, 67 Penn. St. 
355; Erie City v. Schwingle, 22 id. 384. When the 
temporary occupation of the road by a person engaged 
in building is necessary, due care must be taken to 
guard the public from the danger; and if this be left 
undone, the corporation is answerable for the injury 
occasioned by the obstruction, if sufficient time had 
elapsed for the corporation by reasonable vigilance to 
have discovered the obstruction and provided a safe- 
guard. What is, aud what is not negligence in a par- 
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ticular case, is generally a question for the jury and 
not for the court. It always is, when the measure of 
duty is ordinary and reasonable care. In such cases 
the standard of duty is not fixed but variable. Under 
some circumstances a higher degree of care is de- 
manded than under others. And when the standard 
shifts with the circumstances of the case, it is in its 
very nature incapable of being determined as a matter 
of law, and must be submitted to the jury to deter- 
mine what it is, and whether it has been complied 
with. Railroad Co. v. McElwee, 67 Penn. St. 311. (2) 
To drive at the rate of twelve or fifteen miles an hour, 
is not negligence per se. ‘To determine whether such 
speed is within or without the measure of reasonable 
care, the width of the road, its condition, the number 
of persons and vehicles thereon at the time, and all 
other circumstances must be considered. The road 
may be inside the limits of a city corporation, and in 
facta country road. It may be known as a much- 
used thoroughfare, in good repair, or as one that is 
rough and perilous. The degree of care shifts wlth 
ever-shifting circumstances, and whether driving at a 
certain rate of speed is negligence can alone be deter- 
mined by the jury. Born v. Alleghany & Perrysville 
Plank Road Co. Opinion by Trunkey, J. 

(Decided Oct. 25, 1882.] 


———____¢—_—____— 


COURT OF 
STRACT. 
JULY 1882.* 


MARYLAND APPEALS AB- 


CONSTITUTIONAL LAW — APPOINTMENT TO OFFICE — 
VACANCY.—By the Constitution of Maryland, it is 
provided that ‘‘all civil officers, appointed by the gov- 
ernor and Senate, shall be nominated to the Senate 
within fifty days from the commencement of each 
regular session of the Legislature, and their term of 
office’ shall continue for two years from the com- 
mencement, and until their successors respectively 
qualify according tolaw. The term of office of in- 
spectors of tobacco commences on the first Monday of 
March after their appointment. The Constitution 
also provides that the governor in case of vacancy dur- 
ing an adjournment of the Legislature may appoint. 
In January, 1880, A. was nominated and confirmed, 
and he qualified and entered upon the duties of the 
office of inspector of tobacco. In February, 1882, the 
governor nominated as successor to A., one B. whose 
nomination was rejected. He then more than fifty 
days after the commencement of the session of the 
Legislature, and on the 8th of April, 1882, nominated 
one C. to fill the office held by A., A. being then in 
possession, but the nomination was not acted upon by 
the Senate. After the adjournment of the Legislature 
the governor appointed C., to said office, and issued to 
him a commission therefor. Held, that no vacancy 
existed in said office from the first Monday in March, 
ou which day the Constitution provides that the term 
of office of inspectors of tobacco shall commence, down 
to the time of theadjournment of the Legislature, nor 
did its final adjournment without any action by the 
Senate on the nomination of C. cause a vacancy which 
had not occurred before, and that there was no va- 
cancy in the office which the governor was 
authorized by the Constitution to fill during the 
recess of the Senate, and consequently the appoint- 
ment of C. was void and of no effect, and A. was en- 
titled to hold the office until his successor should be 
appointed and qualified in accordance with the direc- 
tions of the Constitution. It is true that the governor 
may appoint, by and with the advice and consent of 
the Senate, at a regular session of the Legislature, a 
successor to an incumbent in office, and the successor, 





*To appear in 59 Maryland Reports. 





80 appointed, would be entitled to take possession, and 
enter upon the discharge of the duties of the office, 
immediately upon the expiration of the term of two 
years of his predecessor, and in such case there would 
be no vacancy. But even if no appointment be made 
by the governor and Senate, the Constitution guards 
against a vacancy, by providing that the incumbent 
shall remain in office until his successor ‘‘ shall qualify 
according to law,” which cannot be, until one shall 
have been appointed in accordance with its require- 
ment; that is, by the appointment of the governor, by 
and with the advice and consent of the Senate. Ifa 
successor be not so appointed, the incumbent will con- 
tinue in office, not as a mere de facto officer, but as an 
officer de jure by the express language of the thirteenth 
section. These views have been sanctioned by this 
court in Watkins v. Watkins, 2 Md. 341, and Marshall 
vy. Harwood, 5 id. 433. The same construction has 
been given to similar provisions in the Constitutions 
and laws of other States of the Union. See State v. 
House,25 Ohio, 588; Tappan v. Gray, 9 Paige,507; Com- 
monwealth v. Hanley, 9 Penn. 513; Brady v. Howe, 
50 Miss. 607; People v. Bissell, 49 Cal. 407; State v. 
Lusk, 18 Mo. 333; Walker v. Ferrill, 58 Ga. 516. 
Smoot v. Somerville. Opinion by Grason, J. 


FRAUDULENT CONVEYANCE — MAY BE ATTACKED BY 
TORT CREDITOR.—The statute of 18th Elizabeth, ch. 5, 
is sufficiently comprehensive in its terms to embrace, 
and does embrace, not only creditors technically so, 
but “all others who have cause of action, or suit, or 
any penalty or forfeiture; and embraces actions of 
slander, trespass and other torts.’’ The judgment 
creditor in an action of trespass has a judgment for 
such a cause of action as justifies his attacking any 
conveyance of the defendant made pending the suit, 
in some form, as fraudulently made and executed 
against him, if he has cause so to suppose, and should 
not be prevented by injunction from putting himself 
into such position that he may have the question of 
the bona fides of the grantee’s purchase tested ina 
court of law and before a jury, through an action of 
ejectment. See Gebhard v. Merfield, 51 Md. 325; 
Bockes v. Lansing, 74. N. Y. 441; Freeman v. Elman- 
dorf, 3 Halst. Ch. 457; Winch’s Appeal, 61 Penn. St. 
426; Moore v. Cord, 14 Wis. 213; Heywood vy. City of 
Buffalo, 14 N. Y. 539; Townsend vy. Mayor of New 
York, 77 id. 542; Van Doreny. Mayor of New York, 
9 Paige, 388; Drake v. Jones, 27 Mo. 428. Welde v. 
Scotten. Opinion by Irving, J. 


PARTNERSHIP — DUTY OF SURVIVING PARTNER— 
ASSIGNMENT FOR CREDITORS BY SURVIVING PARTNER. 
—A surviving partner is not permitted to apply the 
partnership assets to the satisfaction of his own sep- 
arate individual debts before fully discharging those 
due from the firm. A deed of assignment to trustees 
professed on its face to be made by G. as surviving 
partner of G. & B. It recited that the assiguor was 
indebted to various parties in sums of money incurred 
in the prosecution of his business and otherwise; and 
that he desired to pay his creditors their respective 
claims, as far as he was able, without preference, pre- 
judice, or partiality. It then granted all his property 
including as well that which he held in his own right 
as all that which he held as surviving partner, and 
provided that the trust-fund, after payment of costs, 
etc., and liens, should be applied ‘‘to the payment of 
all the creditors of the said G., without preference,” 
the surplus, if any, to go tothe assignor. Held, first 
that the dedication of the property to the payment of 
all the creditors of the assignor without preference, 
which of course included the separate individual cred- 
itors of the surviving member of the firm, and would 
thereby defeat the just rights of the partnership cred- 
itoers, would be such an application of the partnership 
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assets as would be justified by no principle of equity. 
Second, that the validity of the deed must be tested 
by the legal consequences to which its provisions gave 
rise; and by what it professed on its face todo. And 
its provisions being contrary to principle and equity, 
and therefore void as against creditors, it could not be 
aided or relieved of the defect by any subsequent de- 
claratory instrument. Saunderson v. Stockdale, 11 
Md. 563; Washburn v. Bank of Bellows Falls, 19 Vt. 
279; Allen v. Center Valley Co., 21 Conn. 130; Ogden 
v. Astor, 4 Sandf. 311; Case v. Abeel, 1 Paige, 393; 
Hutchinson v. Smith, 7 id. 35; Egberts v. Wood, 3 id. 
520; Bancroft v. Snodgrass, 1 Caldw. 441. Gadle v. 
Williams. Opinion by Alvey, J. 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 

CONSTITUTIONAL LAW — IMPAIRING CONTRACT BY 
STATE JUDICIAL DECISION.—A statutory contract of 
tax exemption, valid upon the well settled, practical 
construction of the Constitution when the contract 
was made, cannot be invalidated by a decision hold- 
ing that construction to be erroneous. Contracts, 
valid by the well settled, practical construction of the 
Constitution when they were made, cannot be invali- 
dated by an amendment of the Constitution. Dodge 
v. Woolsey, 18 How. 231, 360; J. B. Bank v. Skelly, 1 
Black, 436, 449, 450; P. R. R. Co. v. Maguire, 20 Wall. 
(36) Or by a judicial change of construction. Rowan 
v. Runnels, 5 How. 134, 159; O. L. L. and T. Co. v. 
Dibolt, 16 id. 431, 432; Pease v. Peck, 18 id. 595, 599; 
Gilpecke v. Dubuque, 1 Wall. 175, 206; Havemeyer v. 
Iowa County, 3 id. 294, 303; Chicago v. Sheldon, 9 
id. 50. 55, 56; City v. Lamson, id. 477, 486; Olcott v. 
Supervisors, 16 id. 678, 690; Pine Grove v. Talcott, 19 
id. 666, 678. Matter of Tax Exemption. Opinion by 
the Court. 


ELECTION — CANVASS OF VOTES BY GOVERNOR AND 
couUNCIL.—The governor and council are not judges of 
the election of State senators or representatives in 
Congress, and cannot reject votes which the town- 
clerks’ returns show were declared by the moderators 
at such elections. It is the duty of the governor and 
council to count all such votes, and include them in 
their computation; and their declaration that they 
reject a part of them would be a refusal to make the 
computation which the law requires them to make, 
and a statement of the fact that their duty is left un- 
performed. Matter of Counting Votes. Opinion of 


the Court. 
——_— - +> --—-—— 


RECENT ENGLISH DECISIONS. 

EASEMENT — MINING — RIGHT OF SUPPORT — EMI- 
NENT DOMAIN. — Where arailway company has com- 
pulsorily purchased land with mines and minerals subja- 
cent thereto, and subsequently sellsa portionthereof as 
superfluous land,the purchaser from the railway acquires 
the right of subjaceut support for his surface as against 
the owner of the mines and minerals,, and may main- 
tain an action for damages against the mine owner for 
so working his mines as to cause injury to the surfare 
and the buildings erected thereon. The Great West- 
ern Railway Company v. Bennett, 16 L. T. Rep., N. 
S. 186; L. Rep., 2 E. & [. App. 26, distinguished. 2 
B. Div., Dec. 21, 1882. Pountney v. Clayton. Opinion 
by Denman, J. (37 L. T. Rep., N. 8. 731). 

PRACTICE — ELECTION BETWEEN ACTIONS — VEXA- 
T1OUS SUIT — CONFLICT OF LAW.— Although a plaintiff 
may be put to his election between two actions, where 
one is in an English court and the other abroad, on the 





*Appearing in 53 New Hampshire Reports. 





ground of vexation, the court will not consider the 
double litigation vexatious, where there'are substantial 
reasons to induce the plaintiff to sue in both countries, 
as where he can get a judgment in each action, but 
execution is more easily obtained in one country than 
in the other. The court will not put a plaintiff, who 
is suing a defendant in two courts, to his election — 
not between the two actions, but — between so much 
of the subject-matter of one action as is embraced in 
the other. An action was brought in England against 
D. and Co. for delivery of seven cargoes, for damages, 
and for an injunction against disposing of the cargoes, 
which were claimed by the plaintiffs, and were then 
in ships in British waters. Afterward the ships and 
cargoes were removed to French ports and the cargoes 
were sould by D. and Co. An action having been com- 
menced in a French court by the same plaintiffs against 
DD. and Co. for six of the cargoes. Held, (affirming the 
decision of Bacon, V. C.), that the double proceedings 
were not vexatious, and therefore the plaintiffs ought 
not be put to their election whether they would pro- 
ceed in the French or the English action. Ct. of App., 
Feb. 16, 1883. Peruvian Guuno Co. vy. Bockwoldt. 
Opinion by Jessel, M. R., Lindley and Bowen, L. JJ., 
(48 L. T. Rep., N. 8. 7). 


PRACTICE--INTERROGATORIES--NO PERSONAL KNOWL- 
EDGE. — In an action by the owners of cargo against 
the owners of the ship for negligence in the naviga- 
tion of the ship, interrogatories were administered to 
the defendants, some of which inquired respecting the 
details of the navigation of the vessel at the time the 
loss occurred. The defendants refused to answer these 
interrogatories on the ground that they had no per- 
sonal knowledge of the facts inquired about, though it 
was admitted that their officers and sailors, some of 
whom were stillin their employment, possessed the 
necessary information. Held, that the defendants 
must answer, inasmuch as a party interrogated is not 
excused from answering on the ground that he has no 
personal knowledge of the facts inquired about, if his 
servants or agents possess the necessary information, 
and it has come to their knowledge in the ordinary 
course of business. The judgment of Field and Cave, 
JJ., reversed. Ct. of App., Nov. 16, 1882. Bocklow v. 
Fisher. Opinion by Baggallay, Brett and Ludley, L. 
JJ. (47 L. T. Rep., N.S. 724). 


WILL—CONSTRUCTION OF—DEATH OF DONEE AT SAME 
TIME AS TESTATOR.—A testator gave property to three 
persons in certain shares, directing that if any of the 
three should die the others should have his share. The 
residue of his property he gave to the same three per- 
sons equally. One of the three and the testator died 
at the same instant. eld, that the share fell into 
residue; i. @., that there was an intestacy. Lord 
Hatherley says, in O’Mahoney v. Burdett, that the 
only mode of construing such a gift is to understand 
the testator as saying, ‘*This contingency referred to 
the case of A.’s death during my (the testator’s) life- 
time, in which case the legacy would remain undis- 
posed of, and | therefore provide that in that event it 
shall go over to another.”’ It appears to me that by a 
long series of cases it has been decided that where 
there is a gift to A., and if A. dies, to B., that means 
a gift to B. if A. dies before the testator. Ch. Div., 
Dec. 20, 1882. Elliot v. Smith. Opinion by Fry, J. 
(38 L. T. Rep., N. S. 27). 


CONTEMPT — CIRCULATING PLEADINGS IN PENDING 
ACTION WITH COMMENTS — INJUNCTION.— To publish 
aud circulate during the progress of an action a copy 
of the pleadings in the action with comments depre- 
ciating the case of one of the parties is a contempt of 
court, and calculated to prejudice the fair trial of the 
action, and such contempt, if threatened to be com- 
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mitted, will be restrained by injunction. An action 
having been commenced by a clergyman for the re- 
scission of a contract on the ground of misrepresenta- 
tion by the defendant, the defendant wrote to the 
plaintiff inclosing a copy of the statement of claim in 
the action, with marginal comments of an abusive 
character, and stating his intention of publishing and 
sending to all the clergy in London copies of the plead- 
ing so annotated, and of his letter to the plaintiff. He 
had previously sent to the plaintiff letters on the sub- 
ject of the action, marked “ private and confidential,” 
in which he made other threats as to publication. 
Held, that the defendant’s conduct was a threat to 
commit a contempt of court, which the court could 
and ought to restrain by injunction upon an interlocu- 
tory application in the action. Held, also, that the 
defendant could not, by marking his letters ‘‘ private,” 
etc., impose upon the plaintiff, who had refused to 
hold any personal communication with him, any con- 
dition as to the way in which they might be used. Ch. 
Div., December 14, 1882. Kiteutv. Sharp. Opinion by 
Fry, J., L. JJ. (48 L. T. Rep., N.S. 64.) 

CORPORATION — BANK — LIABILITY OF SHARES FOR 
LOAN TO HOLDER — LEGATEE OF SHARES AND DEVISEE 
OF MORTGAGED BOND.—A testator was a shareholder 
in a bank, and under its deed of settlement no share- 
holder was entitled to transfer his shares until all 
sums of money due from him to the bank were paid. 
The bank had also power to forfeit the shares of any 
shareholder in case of non-payment after demand of 
moneys due from him, but there was no express lien 
on the shares. The testator had borrowed 10,0001. 
from the bank, without giving any security except 
such as existed on the shares under the deed of set- 
tlement. He afterward borrowed a further sum of 
24,000/., and deposited the title deeds of a certain es- 
tate as security for the same. He died, owing 30,0001. 
to the bank, but no demand for payment had been 
made. IMeld (affirming the decision of Chitty, J.), that 
the bank had no such charge or lien upon the shares 
as would entitle the devisee of the real estate to an 
apportionment of the mortgage debt as between him- 
self and the legatees of of the shares. Ct. of App., 
August 2, 1882. Re Dunlap. Opinions by Jessel, M. 
R. and Brett and Cotton, LL JJ. (48 L. T. Rep., N. 
S. 89). od 

STATUTE OF FRAUDS-- PART PERFORMANCE OF 
CONTRACT AS TO LAND.—In order to exclude the opera- 
tion of the Statute of Frauds in the case of a parol 
contract as to an interest in land, there must be some 
act of part performance, such as is unequivocally 
referable to the contract. Plaintiff agreed to purchase 
a farm from J. H. After the contract was signed 
plaintiff objected to complete, and some correspond- 
ence and discussion took place. Afterward J. H. 
promised verbally to devise certain other land to 
plaintiff, and plaintiff completed the purchase. After 
the death of J. H., plaintiff sued his executors for his 
breach of this promise. At the trial a verdict was di- 
rected for defendants. Held (discharging a rule for a 
new trial), that, assuming there was a contract which 
would have been binding on J. H. independently of the 
Statute of Frauds, the completion by plaintiff of the 
purchase was not a sufficient act of part performance 
to take the case out of the statute, and plaintiff was 
not entitled to recover. Ct. of App., December 21, 
1882. Humphreys v. Green. Opinion by Baggallay 
and Brett, L. JJ. (48 L. T. Rep., N. 8. 60). 

cnmnatiipaiaaina 
CORRESPONDENCE. 


THAT PARADOX. 

Editor of the Albany Law Journal: 
I have noticed in the last three numbers of your 
publication a discussion concerning a legal paradox, 





and afer consideration have concluded that the Georgia 
case, cited in No. 13, might be decided on the theory 
of Mr. Egbert Whitaker, as laid down in No. 14. But 
if those deeds had been mortgages instead, the rule 
could not hold, but the three lien-holders would take 
proportionally to the amount of their liens, and for 
this reason: 

Each of the liens referred to is prior to one and sub- 
sequent to another; therefore no one of them is prior 
to both or subsequent to both; hence they stand ona 
level, and each has the same right to be paid in full as 
either of the others. They thus appear in the same 
relation to each other as the non-preferred creditors 
of an assignor in bankruptcy who take proportionally 
to the amount of their claim. 


Yours truly, 
L. W. 


New York, April 19, 1883. 
Editor of the Albany Law Journal: 

I read with pleasure the views of Mr. Hirschl upon 
the legal paradox, which are clear and well stated. He 
finds for D. 

Might I not, with equal, if not better reason, add 
the italicised words at the end of his division ‘‘No. 
IIL” (p. 318 of the present volume of the A. L. J.), 
soas to make it read: ‘ Nevertheless when A. made 
the deed to D., the latter being a purchaser without 
notice, obtained title (it may seem strange to say that 
D. obtained that which A. no longer had, but he never- 
theless did, because under the recording acts, by a 
sort of legal fiction, title remains in the vendor [even 
after his first sale] for the benefit of subsequent bona 


fide purchasers),’’ and also for the benefit of judgmeng 


creditors of the grantor, whose judgments were entered 
of record afler the delivery of a deed not ‘ recorded 
within twelve months of its date,’ and prior to the 
time of a second and promptly recorded deed from 
the same grantor without notice of the former deed. 
The strain upon the mind for a legal fiction in favor 
of the judgment creditors is no greater than it is fora 
legal fiction in favor of a second grantee, and the 
judgment creditor is entitled to the benefit of a legal 
fiction equally with the subsequent grantee, and be 
the creation of a legal fiction in his favor, C. might 
take the precedence of D. according to his priority on 
the record. 

It may bejobjected that C. had no lien before D. 
became grantee, and therefore should have gone by 
reason of the grant to D., it being none of his con- 
cern. 

In answer to this we say, that C. had given con- 
structive notice to D. and all others, of his judgment 
against A., and that whoever purchased from A. sub- 
sequent to it, would purchase subject to its lien. D. 
had no notice of A.’s deed to B., but C. stood on the 
record against A. If A. had made no deed to B., C.’s 
lien would not be questioned. If A.’s deed to B. be- 
came void on account of the subsequent deed of A. to 
D., why should C.’s judgment have less force than if 
B. never had title, especially if by ‘‘ a legal fiction,’’ as 
Mr. H. says, “‘the title remained in the vendor” 
A? 

D. is not injured. He purchased with notice of C.’s 
judgment, and is without excuse. The only obstacle 
to C.’s claim was B. who is out of the way. D. opens 
the door, and C. steps in and takes his own money. 

Yours truly, 
EGBERT WHITAKER. 

Saucertiges, N. Y., April 23, 1883. 

AN EXPERT. 
Editor of the Albany Law Journal: 


l notice that you have recently given considerable 


, attention to the testimony of expert witnesses, I 
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therefore send you a piece of expert testimony, which 
if not entirely convincing, is at least beyond the reach 
of rebuttal. 

Barry & Co. brought suit in the Superior Court of 
McDuffie county, Georgia, against Usry et al., ona 
promissory note given for fertilizers. The plea was 
failure of consideration, in that the chemicals fur- 
nished were not suitable for fertilizing purposes, and 
produced no beneficial results on the crops. One of 
the defendants, while on the stand as a witness, testi- 
fied that he had made various experiments with the 
fertilizer, which he gave in detail; that it was not 
beneficial to the crops, and not suited for the purposes 
for which it was sold. The following is taken verbatim 
from bis cross examination : 

“Q. Are you a practicing physician? 
say I am. 

Q. What do you say about it? 
physic. 

Q. Are you a medical graduate? A. Lam. 

Q. Is not chemistry a branch of medical science and 
study, and are not students of medicine required 
to possess a knowledge of chemistry? A. Yes. 

Q. What is chemistry, Doctor? A. Now, Judge, in 
the view of that question, you will have to proceed to 
the analysis. 

Q. Did you not purchase from Barry & Co., as the 
consideration of the note sued on, potash, sulphate of 
lime and nitrate of soda? A. I donot know what 
kind of chemicals I purchased. Dr. Barry did not tell 
me the kind. 

Q. Doctor, what is potash? 
potassium. 

Q. Well, what is potassium? A. Well, bromide of 
potash, chlorate of potash and nitrate of potash; it de- 
pends upon which you want. 

Q. Well, what is pure potash—l1 mean the article 
pure and simple? A. Well, in the answer of that, I 
will have to refer you to the analysis, sir. 

Q. Well, state the analysis? A. In the review of 
that you will have to look to the dictionary 

Q. What is sulphate oflime? A. Well—sulphur and 
lime. 

Q. What is nitrate of soda? 

Q. Doctor, what is nitro? 
is nothing. 

Q. Nitro, you say, means nothing? A. Yes. 

Q. Well, if nitrate of soda is nitro and soda, and 
nitro signifies nothing, then the article known as 
nitrate of soda means nothingandsoda? A. Yes, that 
is it.” 


A. The people 


A. I sometimes give 


A. Potash? potash is 


A. Nitro and soda. 
A. Nitro, in chemistry, 


Yours truly, 
J. H. LUMPKIN. 
ATLANTA, GA., April 18, 1883. 


————__>-—___—__ 


COURT OF APPEALS DECISIONS. 


|= following decisions were handed down Tues- 
day, April 24, 1883. 
Judgment affirmed with costs—(Crattan v. Metropoli- 


tan Life Insurance Co.; Barry vy. N. ¥Y. C. and H. Ml. 
R. Co.; Waggoner v. Walrath; People ex rel. Murphy 
v. French, police commissioner.—Judgment reversed, 
cew trial granted, costs to abide the event—Dana v. 
N.Y. C. and. R. R. Co.— Order affirmed with 
costs—Hutton v. Benkard ; Vanderbilt v. Schreyer; In 
re Prince, In re Seixas.——Appeal dismissed with costs 
—People ex rel. Ogdensburg and Lake Champlain R. R. 
Co. v. Pond; In re East River Bridge and Coney Island 
Steam Transit Co. ; Baxter y. Bell; Winton v. Winton; 
Mifflin v. Brooks.——Orders of Special and General 
Terms reversed and motion denied, with costs to be 





paid by respondeut—Marrin v. Marrin.—Orders of 
Special and General Terms reversed and motion 
granted with costs—Tunstall v. Winton.— Motion for 
reargument denied with $10 costs—In re will of Ver- 
planck ; People v. Open Board of Stock Brokers.—Mo- 
tion to advance cause denied without costs—Burtlett 
v. Musliner.—Motion to set cause down for day cer- 
tain denied without costs—People ex rel. Augustien v. 
Kinney.— Motion to strike cause from calendar de- 
nied without costs—In re estate of Halsey.—Motion 
to put cause on calendar granted without costs—Scote 
v. Stockwell.——Motion to file undertaking granted 
with $10 costs, on condition that the appellant file an 
undertaking, and that his sureties justify within 
twenty days—Cogswell v. N. Y., N. H. and Hartford 
Railroad Co.—Motion to open default granted with 
$10 costs—Lees v. Lees. 


NOTES. 


The American Law Review for March-April con- 
tains the following leading articles: Jurisdiction over 
estates of the dead, by James Schouler; Marriage and 
its prohibitions, by Hugh Weightman; Property rela- 
tions of religious societies, by James M. Grant; Priority 
of demands against decedents’ estates, by J. G. Woer- 
ner. Mr. Weightman’s article criticizes the decision 
of our Court of Appeals in Thorp v. Thorp, on re- 
marriage in another State by a party divorced in this 
State. The editors contribute an unusually interest- 
ing batch of notes, and there is a breezy review of 
Wood on Limitations, which will help to sell the book. 

A North Carolina correspondent writes us: “I send 
you a bona fide complaint made by a Nash county law- 
yer, at the timein the history of our State when all 
that was necessary to get a license to practice was to 
prove a good moral character and pay a fee of $20. 
The only fiction is the name I give the pleader. You 
must understand that in the provincialism of the Tar 
Heel State, to ‘much’ is to caress, or ‘make much’ of 
any object.’’ The complaint is as follows: Nash 
County Superior Court, February Term, 1876. 
John N. Jones v. A. B. Simpson, John Henry and 
Peter Thompson, Commissioners of the Town of 
Nashville, N.C. Complaint. The plaintiff complains 
that the defendants set forth are obliged, first. 1. That 
on the 2d of November, 1875, this plaintiff was in Nash- 
ville, and left town about 3 o’clock P.M. to go home 
for his dinner; this plaintiff's dog Blackstone was with 
him, and by him muched and talked to in mutual 
kindness to the dog and the town, not seeing or speak- 
ing toany one else but the dog. And hereby and 
herewith the town ordinances are appended as part of 
this complaint. 2. That plaintiff hold that he viola- 
ted no town ordinance, a copy of which gues. The 
charge was false and the arrest mercenary. 3. That 
he was imprisoned and louvsed for eight days in the 
common jail of the county. 4. That in redress of 
grievances, the plaintiff holds to the right of damages 
three thousand dollars with protection of same, John 
N. Jones. Addenda. 5 That the whole ministerial 
gang of officials, C. W. Wilson excepted, are holding 
positions in contra to the Constitution, and cannot ex- 
ercise power in places of their doing and force. J. N. J. 

The Minnesota Tribune (North Dakota) says: ‘The 
decisions of the New York Court of Appeals and the 
Supreme Courts of Wisconsin and California are con- 
sidered as the highest authority, and observed and 
followed by Dakota Courts.’ —The Jrish Law Times 
has received for review a copy of Milton’s ‘ Paradise 
Lost.” 
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ALBANY, May 5, 1883. 


CURRENT TOPICS. 





T is now the law of this State (act of April 6th, 
taking effect immediately), that it is unneces~ 
sary to call a subscribing witness to prove the execu- 
tion of an instrument, unless the instrument is one 
especially required to be attested by a subscribing 
witness. Wills of course must be proved by the 
subscribing witnesses, and so must unacknowledged 
deeds in fee, This act does away with the absurdity 
of requiring proof bya subscribing witness, where 
the party himself is a competent witness generally, 
and is in court ready and able to prove the execution. 


Governor Cleveland does not approve the bill for 
increasing the numberof Supreme Court Judges, be- 
lieving the additional number proposed unnecessary ; 
but he allows the bill to become a law by the lapse of 
ten days from presentation to him,in view of the doubt 
whether the constitutional amendment can be acted 
onexcept at the present session, and the probability 
that no other measure could be passed at this late day, 
and the undoubted necessity for more judges in 
some districts. We think the Governor is wrong in 
his views of the necessity of the situation, but if he is 
right, especially if he believes, as he says, that the 
bill unjustifiably increases taxation, why did he not 
veto it? He is not at all diflident about using his 
veto power, and the present course looks to us like 
a weak shirking of responsibility. But at all events 
he is frank and honest. Some others would have 
refrained from expressing their opinion while tak- 
ing the same course es to the fate of the bill. 


The Governor has appointed as the members of 
the new Court of Claims, Messrs. Lyman H. Nor- 
thup, of Sandy Hill,George M. Beebe, of Monticello, 
and Henry F. Allen, of Buffalo, and they have been 
confirmed. We have known a good deal of the two 
first named, fora great many years. Mr. Northup 
isa man of good judgment, excellent character, 
large legal experience, and a fair amount of legal 
learning. He has strong common sense and unques- 
tionable honesty, but is a little too apt to be swayed 
by his prepossessions and prejudices. We look to 
see him give great satisfaction to most, and very 
great dissatisfaction to the rest. Mr. Beebe we 
have known longer and we think less of him. He 
is a pushing, restless, scheming, plausible ‘‘ good 
fellow,” with the ‘‘ good fellow’s” usual faults, and 
a good deal of ‘“‘horse sense.” He is a professional 
politician, and is a political editor, owning the 
organ which he grinds, we believe. His nomination 
is undisguisedly a party nomination. If he and Mr. 
Northup agree, justice will be done, by virtue of 
Northup if not by virtue of Beebe; and if they do 
not agree the fur will fly. Of Mr, Allen we know 
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nothing, and consequently shall say nothing except 
that we hear him well spoken of. From what we 
know of the new court we should say that they will 
not easily be humbugged. 


That recent decision of the Texas Court of Appeals, 
that a verdict of murder in the ‘fist degree” is a 
nullity, has excited some criticism, and we think 
rightly. A correspondent of the Central Law Jour- 
nal very admirably says: ‘The opinion in the case 
alluded to is a forcible illustration of this vicious 
practice, which occurs too frequently, and 1s tend- 
ing to educate the public to distrust and ridicule 
judicial methods, and to increase the jurisdiction 
and victims of ‘lynch law.’” What the jury meant 
is perfectly evident. The i was probably inadver- 
tently left out, but that did not make the verdict 
blind. Besides, the verdict might have been sup- 
ported on the principle of idem sonans, as where the 
word jirst is pronounced something like fust. This 
Texas court has of late been rather technical about 
spelling. It has held that ‘* burgerally ” will not 
answer for “ burglary’; nor ‘‘ guity ” for “‘ guilty’; 
nor ‘‘penty” for ‘‘ penitentiary.” The California 
court held that ‘‘larcey ” will not do for ‘* larceny ”; 
and the Missouri court held that ‘ brest ” will not 
do for ‘* breast,” which is simply ridiculous, On 
the other hand the Louisiana court have held that 
“oulty ” will for “guilty”; and “ man- 
sluder” for ‘manslaughter’; and the Indiana 
court have held ‘‘assalt’? good for ‘‘ assault.” And 
even the California court have thought that 

“ defendances” would answer for ‘‘ defendants”; 
and the Texas court have thought ‘ gilty” and 
‘“turm of too years ” good for ‘ guilty ” and ‘‘ term 
of two years,” that “deth” was near enough to 
‘‘death,” ‘‘prisin” to ‘ prison,” ‘‘ penitenilery ” 
to ‘‘ penitentiary,” and ‘‘ dring of spiritous liquors ” 
to ‘drink of spirituous liquors.” In a community 
so disorderly and ignorant as Texas it will not 
answer to be very critical about spelling. 


answer 


” 


Here is some more fine judicial writing: ‘‘ We 
well remember the occasion for inserting this unusual 
provision in the organic law. The people seven 
years before had emerged from a civil war; and 
when the war was over, and the angel of peace had 
spread his white pinions over a stricken country, 
it was sincerely hoped by those, whose love of 
country outweighed their malice, that forgetting the 
past with its bitter surroundings we would at once 
be brothers again, and all recollection of the cruel 
war with its horrors would be drowned, in the deep 
of oblivion, never to be revived. But the promise 
of this happy state, which had been ‘made to the ear 
was broken to the hope.’”—Peerce v. Kitzmiller, 19 
W. Va. 564, 


That West Virginia court seems to be at its old 
tricks. In 19 West Virginia Reports, a volume of 
814 pages, there are only 41 cases, an average of 
almost 20 pages to a case, There are cases covering 
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the following numbers of pages respectively: 29, 43, 
30, 126, 74, 68, 56. The legislature will have to 
enjoin these judges from writing such long opinions, 
as they did up in New Hampshire, very much to 
the betterment of the reports and the patience and 
pockets of the lawyers. By the way, in 13 Rhode 
Island we find one opinion of 30 pages, another of 
82, and three Sprague cases covering 96 pages. 


The spring of the year is certainly a current topic 
just now, and providentially we have a judicial 
decision about it. In Phenix Iron 
Samuel, Pennsylvania Supreme Court, January 17, 
1883, 13 Week. N. C. 50, it was held that where a 
contract called for the shipment at London of goods 
in ‘‘early spring,” parol evidence of the meaning of 
those words in London was competent, and that it 


Company Vv. 


was for the jury to determine what the words meant 
there. In Abel v. Alexander, 45 Ind, 523; 8. C., 15 
Am. Rep. 270, it was held that an agreement to ex 
tend payment ‘‘until the summer,” and afterward 
‘until the fall,”” meant until June 1st, and Septem- 
ber 1st. In Kirkpatrick vy. Alexander, 60 Ind, 95, 
there was a contract to deliver goods during ‘‘ the 
first half of August,” and a delivery on the 16th 
before noon was held valid. 


We have received — probably for ‘‘ notice ” rather 
than for exchange — the first of “the 
Biographer, illustrated,” an octavo pamphlet of 64 
pages, *‘adorned ” with very bad wood cut portraits. 
We do not generally ‘‘ notice 
legal ones, but we occasionally make an exception 
when we want to prevent the publisher from send- 
ing us any more. So The present 
number contains short biographies and portraits of 
President Arthur, Gladstone, Governor Cleveland, 
Dr. Foote, Sir John A. MacDonald, Bismarck, Patti, 
George Munro, Robert Toombs, Wendell Phillips, 
Richard Worthington, David Davis, John Howard 
Payne, Alexander III, Vennor (with a fur collar), 
Congressman Flower (with nearly five pages of floral 
decoration), Henry Ward Beecher, Doré, Lester 
Wallack, Seth Green, Dr. MeCosh, Parnell, Ben. 
Butler, Jlenry Irving, George Bliss, Senator 
Edmunds, Louise Michel, Spurgeon, Postmaster- 
general Gresham, Senator Beck, Jerry Black, and 
Ned Harrigan. The reader can exercise his ingenuity 
in guessing in whose interest this advertisement is 
published. We think it san hardly be Gladstone, 
Bismarck, Alexander or Seth Green. It cannot be 
David Davis, for he has had all the recent advertising 
he wants. It aannot be Beecher, for he has had more 
than he wants. It cannot be Payne or Doré, for they 
are dead, nor Toombs, for he is near the graveyard, 
We do not detect any presidential ‘‘ boom,” at least 
none for Governor Cleveland, and we do not suppose 
that Dr. McCosh has any such aspirations. So we 
are divided between Dr. Foote, Vennor, Congress- 
man Flower, Ben Butler and George Bliss, with a 
strong inclination toward ‘“ the great Congressman.” 
Let the best man win — and pay. 


number 
* any publications but 
do. 


we now 





We publish in full in another column the opinion 
of our Court of Appeals, in Bertles v. Nunan, on the 
subject of tenancy by entirety. The decision in 
Feely v. Buckley was to the same effect, but no 
opinion was written in that case. 


In the note in our last issue, relating to the por- 
trait of Judge Reynolds, we stated that the portrait 
was placed in the court-room of the Court of 
Appeals by the bar of Albany county. We were in 
error, and should have stated that the bar of New 
York also contributed liberally toward the same. 


——».——__— 


NOTES OF CASES. 


N County of Lancaster vy. Mishler, Pennsylvania 
Supreme Court, October 4, 1882, 18 Pitts. Leg. 

J, 361, it was held that a coroner may not hold an 
inquest unless he has reasonable grounds for suspect- 
ing that death was caused by violence or other 
undue means, and that although he acts judicially, 
yet when he sues the county for his fees, it may be 
shown that he acted unnecessarily. The court said: 
‘** Here the offers were to prove by several witnesses, 
in substance, that in holding this inquest the coroner 
did not act in good faith, but knowingly acted 
without any sufficient cause or reason; that Hahn 
was nearly fourscore years old; that he had been ill 
for some days, and attended by Dr, Atlee, a regular 
practicing physician of the city of Lancaster; that 
he died a natural death in his own house, surrounded 
by his family; that his death was a natural one; 
that there was nothing suspicious, sudden or extra- 
ordinary connected with it, and that all these facts 
to the coroner before he sum- 
moned the inqaest. The learned judge thought, 
inasmuch as the office of coroner is a judicial office, 
and the holding of an inquest a judicial inquiry, 
The duty 
of a coroner to hold an inquest rests on sound rea- 
son. On that reason which is the life of the law. It 


were communicated 


therefore this evidence was inadmissible. 


is not a power to be exercised capriciously and 
The object of an in- 
quest is to seek information, and obtain and secure 
evidence, in case of death by violence or other undue 
If there be reasonable ground to suspect it 
was so caused, it becomes the duty of the coroner 


arbitrarily, against all reason. 


means. 


to act. If he has no ground for suspecting that the 
death was not a natural one, it is a perversion of the 
whole spirit of the law to compel the county to pay 
him for such services, In this case the inquest found 
the decedent came to his death ‘from a paralytic 
stroke.’ Nay, more, if under the facts offered in 
evidence a coroner may hold an inquest, he may, in 
his discretion, at the expense of the county, order a 
post-mortem examination, whereby those bound to 
the deceased by the nearest and most tender ties 
may have their feelings lacerated in every case of 
natural death, The idea is preposterous and abhor- 
rent to all the finer emotions of human nature. It 
was error to reject the evidence. If he had sufficient 
cause to justify his action he may still show it. If 
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he had not, there is no good reason why the county 
should pay for unnecessary and meddlesome ser- 
vices.” 


In People v. Russell, Supreme Court of Michigan, 


January, 1883, 15 Rep. 503, it was held that a city 
ordinance, prescribing a tax upon peddlers, is effective 
against peddlers of patented articles as well as 
others. The court said: ‘‘ It is objected to the ordi- 
nance that if applied to the sale of patented articles 
it is an interference with the power of Congress to 
grant exclusive rights to patentees to make and sell 


their inventions, and an encroachment upon the 
rights which the patent assures to the patentees. 
We agree that if this is the case the ordinance can 
have no such application. The power of Congress 
to grant the exclusive right to make and sell the 
articles which from their originality and value have 
been found deserving is exclusive, and any State 
legislation which undertakes to limit or restrict in 
any manner the privileges which the letters patent 
confer is an invasion of the sphere of national 
authority and therefore void. This was shown in 
Cranson v. Smith, 37 Mich. 309, and what is said 
there need not be repeated. But the 
question does not assume to interfere with or in any 
way to abridge the exclusive rights which the 
patentee may lay claim to under his patent. The 
ordinance is a police regulation, made under the 
general police authority of the State and taking no 
notice of this or any other patent, or of the way in 
which any salable commodity may have come into 
existence. It is one of the customary regulations for 
a business. It is well settled now, if it was ever 
doubted, that any ordinary exercise of Congressional 
authority does not take from the State any portion 


Pervear v. Common- 


2 


ordinance in 


of its general power of police. 
wealth, 5 Wall. 475. 
the existence of State regulations, and in many 
respects would prove inoperative and confusing if it 
The patent laws are as forcible for 
illustration as any other; they give exclusive rights, 
but they do not determine personal capacity to con- 
tract, or prescribe the requisites for sales of patented 


The acts of Congress assume 


were otherwise. 


articles, or impose the customary restrictions which 
are supposed to be important to the protection of 
public morals. All these matters are left to the 
State law. A patentee must observe the Sunday law 
as much as any other vendor; he must put his con- 
tracts in writing under the same circumstances which 
require writings of others,and he must obey all other 
regulations of police which are made for general 
observance. Patterson v. Kentucky, 97 U. 8. 501. 
Invidious regulations applicable to patentees exclu- 
sively might be void, but there is no question of 
that nature here.” 


In Opsahl v. Judd, Supreme Court of Minnesota, 
January, 1883, 15 Rep. 504, it was held that the fact 
that the person injured was a passenger on board a 
steamboat upon a Sunday excursion is no defense to 
an action in damages for negligence. The court said : 
‘“*Tt is contended that the deceased was, by accept- 





ing passage upon the steamboat, engaged in an un- 
lawful act, and was particeps criminis with the 
defendants and their agents in violating the Sunday 
law. It is a sufficient answer to this objection that 
the defendants on that day occupied the relation of 
common carriers of passengers, and their general 
obligation to use such care and diligence as the law 
enjoins is not limited by the contract with the 
passengers, nor with the person who engaged the 
use of the boat and the services of the crew for that 
day, but is governed by considerations of public 
policy. That the undertaking was unlawful does 
not touch the question. Jacobus v. R. Co.,20 Minn. 
130, 131; S.C., 18 Am. Rep. 360. As remarked by 
the court in that case, ‘ any relaxation of the rule 
as to duty or liability naturally tends to bring about 
a corresponding relaxation of care and diligence on 
the part of the carrier.” The suggestion that if the 
deceased had not joined the excursion he would 
have escaped may perhaps serve to enforce a valu- 
able lesson, which finds a sanction in law and morals, 
but as between him and the defendants he was 
rightfully on the boat. His presence did not (ina 
proper sense) contribute to or cause the accident; 
and in such cases wrong-doers, though answerable 
to the State or parties injured by them for their own 
acts, are entitled to the protection of the laws 
against the wrongful acts or culpable negligence of 
others. Carroll vy, Staten Island R. Co.,58 N. Y. 
136.” To the same effect is Platz v. City of Cohoes, 
89 N. Y. 219; 26 Alb. L. J. 56. 


——-__ + ——_. 





AMERICAN LAW STUDIES.* 

\ 7 E have delayed noticing this book in order to 

pay it the compliment of first reading it — 
a precaution which we imagine reviewers, at least 
legal reviewers, rarely indulge themselves or their 
authors in. After a General Introduction the 
volume is divided into five books and subdivided 
300k I. Subjects and studies which 
properly precede and prepare for the practical course 
of the next two books:— Physical constitution, 
previous education, moral and mental characteristics 
necessary —the poor student; Shall I choose the 
law ?—— notice of works on law studies; office tuition, 
the law school, solitary study, and attending the 
courts, as agencies of preparation for the bar; the 
first reading; the desired institutes of American 
law. Book I. A working knowledge of the general 
law :— The general law provisionally defined, etc. ; 
Rationale of learning the law and acquiring its use; 
Contract, introductory; Junior course in contract; 
Senior course on subjects more or less closely related 
to contract; Junior course in tort, recent works of 
Bigelow, Cooley and Holmes; Senior course in tort; 
Criminal law; Senior course in criminal law; Civil 


as follows: 


*American Law Studies, or Self-preparation for Practice 
inthe United States. A course of instruction, reading and 
exercises for students and young lawyers, by which they 
can thoroughly and rapidly train themselves for legal busi- 
ness. By John C. Reed, Boston, Little, Brown and Co., 
1882. 
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Procedure; Senior course in subjects more or less 
closely related to procedure; the management of 
law suits, and advocacy; statutory construction; 
legal maxims; estoppel; domestic relations; bail- 
ment; possession; real property; personal property ; 
the law of wills, and probate law; equity; convey- 
ancing; international and inter-State law; sources 
of the general law; guides to the reports and 
statutes; legal investigation; elements of working 
knowledge of the general law. Book III. The 
composite system of Federal law, State law, and 
general law obtaining in American jurisprudence :— 
Introductory, introduction to the Federal law; the 
Federal constitution; the other Federal law sources; 
different subjects of Federal law; conclusion of the 
subject of Federal law; the State system ; the sources 
other than the State constitution and the State law- 
books; conveyancing, pleading, and all other forms, 
and the records of the local courts and registry 
offices; concluding reflections upon the importance 
of the law of the State; the general law in practice; 
summary of elements of a working knowledge of a 
law of the jurisdiction, sufficient term of preparatory 
study for admission. Book IV. Subjects which in 
the main concern the young lawyer after admission, 
and are accessory to the strictly legal course :— 
Necessary non-legal knowledge; legal biography ; 
the law of periodicals, catalogues of law books; 
libraries ; the novitiate of practice. Book V. Roman 
law and jurisprudence:— Roman law; jurispru- 
dence, 

We have reproduced the table of contents in 
order fairly to show the scope of the work, which is 
unequalled in extent and minuteness of treatment. 
The author’s style is in every way good. So far as 
his task involves the critical faculty —and this is 
largely involved — he has executed it in the main 
very judiciously and impartially. Although his 
work is dedicated to Mr. Bishop, and a great deal 
of space is necessarily devoted to that celebrated 
and prolific author, yet we can discover no undue 
praise of his works. But Mr. Bishop’s works need 
no praise, or if they do, he himself praises them 
sufficiently in his own unique prefaces. Dr. Whar- 
ton, Mr. Bishop’s alleged rival, an author perhaps 
equally celebrated and quite as prolific, gets much 
less space, it is true, but the author gives him warm 
commendation. This speaks well for the author's 
fairness; Mr. Bishop is evidently his favorite, but 
he holds the critical scales pretty justly balanced. He 
also has a full appreciation of the other great writers 
of our own day and of former days, and gives us 
excellent and discriminating remarks upon Kent, 
Story, Wheaton, Cooley, Dillon and others. 

So far as it goes the chapter on Legal Biography 
is interesting, but as it covers only 33 pages and in- 
cludes only the lives of Campbell, Abinger, and 
Curtis, it cannot be said to be exhaustive, or much 
more than an excellent sample 

The chapter on law periodicals and catalogues of 
law books is also slight,— 10 pages, and only two 
periodicals spoken of, namely, the Southern Law 


Review and the American Law Review, which the | 





student is advised to read, and which he certainly 
may read with profit. A word of reference to the 
American Law Register and the Central Law Jour- 
nal would not have been amiss. After what we 
have said of Mr. Bishop’s prefaces we cannot con- 
sistently say any thing of ourselves, on this point, 
and indeed our innate modesty would prohibit us. 
But seriously, Mr. Reed does the subject of law 
periodicals very scant justice. 

The chapter entitled ‘‘ The Novitiate of Practice” 
is one of the most interesting and useful. The sub- 
ject is very difficult. It is hard to give young 
lawyers ‘‘ good advice,” without becoming trite and 
tedious. We generally skip such writing, because 
we are no longer young, and because when we were 
young we had so much of such useless advice. Our 
law-school commencement addresses overflow with 
it. There is a sort of stationer’s blank form for it, 
which orators and professors fill up to suit the 
occasion, But Mr. Reed is neither trite nor tedious, 
although he gives us 28 pages. Nearly every page 
is bright and sensible. On one point we cannot 
agree with him, and that is the subject of contingent 
fees; and because we differ from him we reproduce 
his views, without comment: ‘‘ Contingent fees 
deserve a passing notice. They were once in bad 
repute and unauthorized by the law. There was a 
time when it was thought disgraceful for the lawyer 
to receive any compensation at all for his services, 
and now and then comes from men of the present 
a feeble repetition of the old and passed-away 
doctrine. The needy suitor may have nothing to 
pay you unless you win his case. Anda party 
possessed of means may be unwilling to take the 
risk of your fee in even a most just cause, except 
upon condition of success. What moral censor can 
point out any wrong that either the client or the 
lawyer commits if they here agree upon a contingent 
fee? In nearly all fees in litigated matters there is a 
large conditional element, for the charge is usually 
smaller in case of failure and larger in case of 
success. So where is the great harm of wholly 
contingent fees? Note the merchant, the manufac- 
turer, and the contractor. They receive a contingent 
remuneration, and they are under temptation to in- 
crease it by the dishonest use of means in their 
power. But it has come to be universally held that 
to limit and prescribe their profit would suffocate 
enterprise, deprive of the benefits of competition, 
and take away from society much of its opportunity 
to try and fitly reward integrity. It is bad policy 
to hunt after contingent fees and carry them beyond 
their proper sphere into that of certain ones. For 
instance, the moral sense of the profession condemns 
the taking of a sum conditional upon the conviction 
of a person accused of crime,— calling such wages 
blood-money. But in the main the lawyer need not 
fear to take them if he confine them to cases where 
they properly Delong, and if he keep them from 
developing an over-avaricious and gaming spirit to 
the neglect of his less exciting business.” 

In conclusion we heartily commend this book to 
students and young lawyers as valuable help in 
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their preparation and early practice, and we can 
unhesitatingly pronounce it superior in every way 
for lawyers of this time to the celebrated Law 
Studies of Warren. 


a 


THE LATE LORD CAMPBELL. 
I. 

T needs not the superb and stately language of Mil- 
| ales prose to give dignity and force to the sentiment, 
that ‘he who freely magnifies what hath been nobly 
done, and fears not to declare as freely what might be 
done better, gives us the best covenant of his fidelity.” 
But even reflections so just and lofty must be tempered 
by circumstances, and though, when dealing with the 
living, the rule of justice is generally the rule of char- 
ity, yet when we come to write of the dead, the better 
instincts of our nature prefer the generous “de mortuis 
nil nisi’? of the Romans, as paraphrased in Dr. John- 
son’s pithy aphorism that “their monuments are not 
intended to perpetuate their faults, but to exhibit pat- 
terns of virtue.”” The magnanimity of mankind—if 
not a consciousness that forbearance is safe when the 
tomb has closed its ‘“‘ponderous and marble jaws” 
upon the form of a deceased adversary—has given this 
sentiment the approval of an almost universal prac- 
tical indorsement. So general indeed has been its 
adoption that when we observe adeviation from its 
full and literal observance, in word and spirit, we look 
for some peculiar and signal moral aberation on the 
part of the person departing from the rule, or we ex- 
pect to find some special and flagrant turnpitude of 
heart and deed in him who is denied its charitable ap- 
plication. It required not the English Laureate to 
tell us that 

‘*The right ear which is filled with dust 

Hears nought of either false or just;”’ 
but doubtless it did need some such desperate consola- 
tion to mitigate the grief and resentment which the 
family and friends of the late Chief Justice Campbell 
must have felt so acutely on finding that his name and 
memory were not to rest under the friendly shelter of 
the Roman maxim, but were to be spurned and in- 
sulted, not enly by those who knew better, but by 
those who conscious of their insignificance sought, as 
Ruskin says, ‘‘to exalt themselves by virulence into 
visibility.” 

Among the defamers of the dead chief justice who 
ought to have known better, was Harriet Martineau, 
“clarum ’’—we are not bold enough to say ‘‘et vener- 
abile’’-— ‘“‘nomen,” in literature. But it was never 
thought of her, even by the most lenient of judges, 
that her failings bent to the side of charity. Perhaps 
the spirit of her writings has never been more accu- 
rately interpreted than by Justice McCarthy in a 
familiar passage: ‘‘When she takes a dislike to a par- 
ticular individual, she seems to assume that when he 
was wrong he must have been wrong of a set malign 
purpose, and that where he chanced to be in the right, 
it was in mistake and despite his own greater inclina- 
tion to be in the wrong.’’ But he takes comfort in 
the reflection that such a wicked and dangerous pro- 
pensity found a providential foilin the fact that her 
dislikes discovered themselves so palpably and prema- 
turely as to bein a great measure innocuous. It is 
true that she is aij no pains to conceal the vindictive 
and splenetic purpose which guides her pen, but that 
very openness and absence of disguise makes her ran- 
cor to appear as honest as it is coarse and repulsive, 
while the apparent want of any motive dissipates all 
suspicion of malice, and gives immunity at least, if it 
does not invoke applause—to what is mere wanton 








calumny. To disparagea member of the softer sex is 
far from pleasant, but as the senior Weller has phrased 
it, ‘‘ they must be wery soft indeed,” if they desire im- 
munity for that slander (though it should come from 
the fairest of their sisters) whose breath is to them 
more deadly than the blast of the pestilence. The 
“communis vixtrix,”’ whose gossip on the highway or 
village street consigned her to the ducking stool, no 
more richly deserved her sharp and summary correc- 
tion than does the common scold of literature, who sub- 
stitutes the goose’s quill for its clamor. It were a 
hardy man who should disparage the gentle Harriet 
by likening her to the unwise bird. Even if it were 
the fact that with most ladies, like this famous fow] 
their strength and attraction lay mainly in their plum. 
age, such could not be said of her generally, and the 
exception is ventured upon now with only ‘a certain 
intent in particular.” Though certainly old enough 
in 1860 to have learned circumspection, yet in hand. 
ling the matter of disparagement which she seeks to 
employ against Lord Campbell she speaks “‘like a green 
girl,’ quite “‘unsifted”’ in which her want of informa- 
tion makes *‘such perilous circumstances.’’ We are 
told by the preacher who was king in Jerusalem that 
the day of death is better than the day of one’s birth, 
and truly, even so doleful a doctrine might meet our 
acceptance, if the day of one’s nativity should be mis- 
taken (?) to such malicious purpose as appears to have 
led Miss Martineau to forget her own statement as to 
the day when “ plain John Campbell,”’ as she deris- 
ively calls him, first looked upon the sun. Indeed 
there seems to be some special and curious difficulty 
in fixing upon that particular day of the annual three 
hundred and sixty-five to which the (henceforward) 
proud little village of Cupar is indebted for ushering 
into its quiet precincts the future chief justice and 
lord chancellor of England. According to Miss Mar- 
tineau, the dominical year was certainly 1781, whereas 
upon the authority of the ninth edition of the Ency- 
clopaedia Britannica, his birthday was the 17th of 
September, 1779, while still another quite respectable 
authority, videlicet, John Campbell himself, names the 
15th of September, 1779 as the honored and memorable 
day, and as the illustrious narrator was certainly there 
on the happy occasion, it is not unreasonable to prefer 
the testimony of an eye wiltness— especially one whose 
eyes were always as alertly open as were those of 
“Jock Campbell.’’ The exact statistics as to the age 
of Lord Campbell derive their importance from the 
fact that he is derided by Miss Martineau for his 
acuteness in discovering ‘“‘the weakness of age’’ in 
men who were ‘* younger than himself,” referring to 
Denman, whom he succeded as chief justice of the 
(Queen’s Bench. Now by referring to the sketch of 
Denman from the pen of the same gifted lady, appear- 
ingin the London Daily News of the fall of 1854, it 
will be seen that he was born in September, 1779, a 
date which corresponds with that given in Sir Joseph 
Arnould’s most accurate and faithful biography. Lord 
Byron said in explanation of his great fondness for 
dates that they were the post-houses, where the fates 
changed horses, and it would seem that our gentle 
biographer was not unwilling to mount such a hero of 
hers as Denmai: on the steed of the shrewd and thrifty 
Scotsman. After referring to the displacement of 
Plunkett (of which more hereafter), she says, in her 
sketch of Denman above noticed; ‘as might easily 
hove been anticipated, (Campbell) found another judge 
who might be persuaded that he was too old and infirm 
for office, and had better resign in his favor. His old 
friend, Lord Denman, two years younger than Lord 
Campbell, was pronounced in 1849 so infirm that he 
ought to resign the chief justiceship. Lord Denman 
protested, as Lord Plunkett had done, that he was 
perfectly well able to go through his duties, but Lord 








346 








THE ALBANY LAW JOURNAL. 








Campbell thought otherwise; and immediately the 
newspapers began to bewail Lord Deuman's weight of 
years, and to predict that his sprightly senior (?) would 
soon be in his seat."”. Now nothing but the most wan- 
ton disregard of truth could have led to such a charge 
in the face of her own statement (entirely according 
with the facts) that Denman was born before Camp- 
bell. If so glaring a calumuy needed further refuta- 
tion, it might be asked, with but one answer conceiv- 
able, what possible fatuity could betray the friends of 
Campbell into urging through the papers a ground of 
disqualification as to Denman, which might be pressed 
with increased force against the favorite whom they 
designed for his successor? But to be charitable, even 
where it would seem to be so little deserved, it isa 
mistake, at least, to say that Lord Denman was ad- 
vised to resign on account of his age. It was on the 
ground of physical, and resultant mental, infirmity, 
induced by paralysis, that malignant and deadly foe 
of such exquisitely nervous and high-strung organiza- 
tions. Perhaps the most skeptical will not question 
the sincerity of the great Dr. Thomas Watson, who 
rose, through successive graduations of honor to the 
post of chief physician to the Queen in 1870, or his 
capacity to do full justice to the case of his illustrious 
patient; and he it was who said to Lord Denman in 
January, 1850: “It is painful to me to disappoint 
what Lknow to be your own hope and desire, but 
* * * JT think it would be very imprudent and very 
unsafe for your lordship to again exercise your judic- 
ial functions. * * * The failure which has already 
happened to the limbs is only too plainly an index of 
the ruin which the slightest act of imprudence might 
determine to the mental faculties, aud even to life.” 
See 2 Arnould’s Denman 227. Upon the urgentrequest 
of this devoted and able professional friend, seconded 
by others most warmly attached to him, and notably, 
Lord Brougham, Denman felt that he could no longer 
retain his office without detracting at the last from the 
high and spotless name which he had so nobly won, 
and sadly and reluctantly, he laid aside his judicial 
robes. His partial but honest biographer, Sir Joseph 
Arnould, does not attribute the resignation to any 
political intrigue or public clamor, but to failing 
health alone, and Denman himself, though willing to 
urge against Campbell every just imputation, was 
forced, by absolute want of material for complaint, to 
confine himself, in that querulous protest to Lord 
Russell against the appointment of his rival as his 
successor, to the charge of unfairness in the conduct 
by Campbell of the famous ‘“ privilege’’ case of Stock- 
dale v. Hansard, and his reflections, direct and indi- 
rect upon the motives suggested as actuating that de- 
cision. How much it is to be regretted that the great 
biographer of the English chancellors should have 
yielded to the splenetic promptings which evoked such 
uncharitable and unjustifiable utterances, or that the 
distinguished subject of them should have been piqued 
into resentment so disproportionate, and which 
marred at its close the record of a pure and noble life! 
So much forthe forced resignation of Denman to 
make way for Campbell. 

As tothe like charge in the case of Plunkett, as 
plain a tale will put herdown. Lord Ebrington, who 
was present on the spot, urged upon Plunkett that he 
could not, “ without disgrace,’’ refuse to retire from 
an office which he had promised in writing to give up 
whenever required; and it was upon this demand so 
worded that the Irish chancellor relinquished, what 
the facts show was never intended for more thana 
temporary appointment, and yet the commiseration of 
his friends soon betrayed him into the weakness of 
actually imagining that he was an official Susin Nip- 
per, with all the rights of ‘‘a permanency,” and not to 
be flouted by the airs and usurpations of any pert and 





giddy domestic of the hour. To the fairand candid 
judgment of Lord Macaulay, the ephemeral opposi- 
tion of the Irish bar, roused by Plunkett's complaints, 
was ‘‘ senseless,’’ and the conduct of Plunkett himself 
—considering its equivocal and undefined character— 
such as to “greatly concern” his friends. But the 
wanton and baseless nature of the slanders propagated 
against Lord Campbell was signally instanced ina 
rumor connected with this appointment to the effect 
that the government conferred the place for the mere 
purpose of allowing the temporary incumbent to re- 
sign with the very handsome retiring pension which 
accompanied such withdrawal; whereas, the fact was 
that the office was accepted with the express condi- 
tion, suggested by the appointee himself, that no such 
pension should attach in his case—a stipulation which 
was formally and publicly announced. But then the 
fine art of slander is gradually dispensing with the 
necessity of even aslight ground work of truth. Hay- 
ing disproved these odious falsehoods, which have so 
sadly tarnished the good name of the great chief jus 
tice, by evidence little short of demonstration, per- 
haps itis not over ‘‘fond’’ to hope that a renewed 
aud increased interest may be felt in that career in 
the progress of which he raised himself from an hum- 
ble tutor to the highest judicial office within the gift 
of the British crown. If any such reviving stimulant 
were necessary, it would seem to be furnished by the 
most happily constructed narrative cf her father’s 
life, which the Hon. Mr. Hardcastle has recently con- 
tributed to politico-legal biography; a most excellent 
reprint of which, as to type, binding and paper, is 
among the latest enterprises of that worthy, energetic, 
and reliable publishing house, Messrs. F. D. Linn & 
Co., of Jersey City, N. J. The book is somewhat 
unique in form, being the development of an ingen- 
ious device by which the illustrious subject is allowed 
to tell his own story through the inediuw of letters to 
his father and his brother, supplemented by an auto- 
biography and quite a full diary. This latter—it is 
worth pausing to say—was scrupulously, and with 
most faithful observation, kept by the deceased in the 
last years of his life. One would expect to find a nar- 
rative so constructed desultory and disconnected in 
the highest degree, but the charm and marvel of the 
performance is the smooth-flowing continuity with 
which the “ eventful history ’ goes on, without break 
or jar, from beginning toend. The only rival effort, 
in plan and execution, which merits the honor ofa 
comparison is the memoir of Siduey Smith by Lady 
Holland and Mrs. Austin. The great merit and at- 
tractiveness of this form of biography is its truthful- 
ness to nature. Weread the incidents of daily life, 
not under the deft and flattening gloze of an ex post 
facto relation, but in the light of contemporaneous 
feeling. How the heart of every lawyer who has trod 
with bruised fect and languid limbs the steep and 
thorny road of professional advancement, will go out 
toward the future chancellor, to share in sympathy 
the distressful fortunes, which his youth suffered, when 
the trials and struggles of his life are so faithfully 
mirrored to us in those letters of despondency, of am- 
bition, of hope, of resolution, of craving for encour- 
agement, of self-doubting, of relapse into faintheart- 
edness and inertia, of joyous resilience and regathered 
vigor, at the prospect of some ‘‘ happier chance,’’ not 
unmixed with the vain confidence of youth of its des- 
tination to be the discoverer of the leverage and ful- 
crum which Archimedes lacked to move the world! 
The biographer who contributed a sketch of Lord 
Campbell to the ninth edition of the Encyclopaedia 
Britannica, with that equal scorn of his subject and 
of the truth which marks very nearly every sentence 
of his composition, attributes the successful career 
which it must have pained him to record, to the fact 
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that Campbell *‘ lived eighty years, and preserved his 
digestion unimpaired.’’ Now while it is true, that in 
his manhood a vigorous frame, kept in admirable con- 
dition by exercise and temperance, did much to equip 
him for those intellectual contests and laborious in- 
vestigations in which he was so frequently engaged ; 
he was feeble and unhealthy in his childhood, and it 
was long before the recuperative powers of a robust 
constitution successfully asserted themselves. The 
young invalid was nursed and indulged through a 
peevish and sickly childhood by a worthy domestic, 
one Mary Bruce; and it is pleasant to remark that 
her deeds are told asa memorial of her in the auto- 
biography of her charge; that her wants were his care 
throughout her life, and that the stone which now 
marks her resting-place, and records her virtues com- 
memorates also the love and veneration of ‘The 
Seven Children of the Rev. Dr. George Campbell”’ for 
her “ faithful services and spotless character.”’ At the 
age of seven years, young Campbell was sent to a 
“grammar school’ in his native village where—what- 
ever else he learned—he acquired a thorough practical 
knowledge of corporal punishment—a mode of cor. 
rection suggested to the teacher, perhaps by a con- 
sciousness of his own fleshly infirmities and a hope to 
exorcise the evil spirit through the medium of its en- 
trance, for (it is too good a story to be omitted, what- 
ever else may have to give place to it) ‘it seems” that 
this pugnacious pedagogue had in his younger days 
been put in training for the pulpit, but being con- 
structed in the carnal mould of elders who sought the 
fair Susanna, he procured a slight ante-nuptial indul 
gence from his intended spouse, which resulted in his 
becoming a husband and father almost contemporan- 
eously, and this in turn, under the austere discipline 
of the Presbyterian church in Scotland, forever de- 
barred him from *‘ wagging his head in the pulpit.’’ 
Under the inspiration of Old Nick for a muse, some 
spiteful wag of the school ere long celebrated the mis- 
hap in the following rhymes: 

**Oh! my fate sinister! Oh, my fate sinister! 

Jeany’s eyes so bright and bosom so white, 

Have spoiled me for a minister.” 

Ilucu F. Murray. 
Wiuson, N. C., April 25th, 1885. 


———¢— 


EX POST FACTO LAWS. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 10, 1883. 


KRING V. STATE OF MISSOURI. 

The plaintiff in error stands convicted of murder in the first 
degree by the judgment of the Supreme Court of the State 
of Missouri. He had been previously sentenced to twenty- 
five years’ imprisonment on his plea of guilty of murder 
in the second degree, which sentence was, on his appeal, 
reversed and set aside. 
the law of Missouri, in force when the homicide was com 
mitted, this conviction was an acquittal of the higher 
crime of murder in the first degree, but that law was 
changed before the plea of guilty, so that a judgment on 
that plea, set aside lawfully, should not be held to be; an 
acquittal of the higher crime. Held: 

1. That as to this case the new law was an ex post facto law, 
within the meaning of sectionten, article one of the 
Constitution of the United States, and that plaintiff in 
error could not be again tried for murder in the first 
degree. 

2. The history of the ex post facto clause of the Constitution 
reviewed in relation to its adoption as part of the Consti- 
tution, and its construction subsequently by the Federal 
and State courts. 

3. The distinction between retrospective laws, which affect 
the remedy or the mode of procedure, and those which 
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operate directly on the offense, held to be unsound, where, 
in the latter case, they affect to his serious disadvantage 
any substantial right which the party charged with crime 
had under the law as it stood when the offense was com- 
mitted. 

4, Any law is an ex post facto law, within the meaning of the 
Constitution, passed after the commission of a crime 
charged against a defendant, which in relation to that 
offense or its consequences alters the sitnation of the 
party to his disadvantage; and no one can be criminally 
punished in this country, except according to a law pres- 
cribed for his government by the sovereign authority be-, 
fore the imputed offense was committed, and which ex- 
isted as a law at the time. 


- error to the Supreme Court of the State of Mis- 
souri. The opinion states the case. 

Mier, J. Thisis a writ of error to the Supreme 
Court of Missouri. 

The plaintiff in error was indicted in the Criminal 
Court ,of St. Louis for murder in the first degree, 
charged to have been committed January 4, 1875, to 
which he pleaded not guilty. He has been tried four 
times before a jury, and sentenced once on a plea of 
guilty of murder in the second degree. His case has 
been three times before the Court of Appeals of that 
city, and three times before the Supreme Court of the 
State. Inthe last instance, the Supreme Court af- 
firmed the judgment of the Criminal Court by which 
he was found guilty of murder in the first degree and 
sentenced to be hung, and it is to this judgment that 
the present writ of error is directed. 

It is to be premised that the Court of Appeals is an 
intermediate appellate tribunal between the Criminal 
Court of St. Louis and the Supreme Court of the State, 
to which all appeals of this character are first taken. 

At the trial, immediately preceding the last one iv 
the court of original jurisdiction, the prisoner was 
permitted to plead guilty to murder in the second de- 
gree, which plea was accepted by the prosecuting 
attorney and the court, and on this plea he was sen- 
tenced to,imprisonment in the penitentiary for twenty- 
five years. 

He took an appeal from this judgment on the ground 
that he had an understanding with the prosecuting at- 
torney that if he would plead as he did his sentence 
should not exceed ten years’ imprisonment, and the 
Supreme Court reversed that judgment, and remanded 
the case to the St. Louis Criminal Court for further 
proceeding. 

In that court, when the case was again called, the 
defendant refused to withdraw his plea of guilty of 
murder in the second degree, and refused to renew 
his plea of not guilty, which had been withdrawn 
when he pleaded guilty to murder in the second de- 
gree, and thecourt, against his remonstrance, made 
an order setting aside his plea of guilty of murder in 
the second degree and ordered a general plea of not 
guilty to be entered. On this plea he was tried by a 
jury and found guilty and sentenced to death, as we 
have already said, which judgment was affirmed by 
the Supreme Court of the State. 

By refusing to plead not guilty to murder in the 
first degree and to withdraw his plea of guilty in the 
second degree, defendant raised the point that the 
proceedings under that plea, namely, its acceptance by 
the prosecuting attorney and the court, and his con- 
viction and sentence under it, were an acquittal of the 
charge of murder in the first degree, and that he 
could not be tried again for that offense. 

This point he insisted on in the Circuit Court, and 
relied on it for reversing the judgment in the Court of 
Appeals and in the Supreme Court. 

Both these latter tribunals, in the opinions delivered 
by them, and which are part of the record, conceded 
that such was the law of the State of Missouri at the 
time the homicide was committed. But they over- 
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ruled the defense on the ground that by section 23 
of article 2 of the Constitution of Missouri, which took 
effect November 30, 1875, that law was abrogated, and 
for this reason defendant could be tried for murder in 
the first degree, notwithstanding his conviction and 
sentence for murder in the second degree. 

As this new Constitution was adopted after the 
crime was committed for which Kring is indicted, and 
as construed by the Court of Appeals and the Supreme 
Court, changes the law as it then stood, to the disad- 
vantage of the defendant, the jurisdiction of this court 
is invoked on the ground, that as to this case, and as 
so construed, it is an ex post facto law, within the 
meaning of section 10, article 1 of the Constitution of 
the United States. 

That it may be clearly seen what the Supreme Court 
of Missouri decided on this subject and what con- 
sideration they gave it, we extract here all that is said 
in their opinion about it. 

“There is nothing in the point,’’ they say, ‘ that 
after an accepted plea of guilty of murder of the 
second degree the defendant could not be put upon 
trial for murder of the first degree. We shall, on that 
proposition, accept what is said by the Court of Ap- 
peals in its opinion in this cause.” 

What the court said on this subject is as follows: 

“ The theory of counsel for defendant that a plea of 
guilty of murder in the second degree, regularly en- 
tered and received, precludes the State from after- 
ward prosecuting the defendant for murder in the 
first degree, is inconsistent with the ruling of the 
Supreme Court in State v. Kring, 71 Mo. 551, and in 
State v. Stephens, id. 535. The declarations of defend- 
ant that he would stand upou his plea already entered 
were all accompanied with a condition that the court 
should sentence him for a term not to exceed ten years, 
in accordance with an alleged agreement with the prose- 
cuting attorney, which the court would not recognize. 
Ths prisoner did not stand upon his plea of guilty of 
murder in the second degree; he must therefore be 
taken to have withdrawn that plea, and as he refused 
to plead, the court properly directed the plea of not 
guilty of murder in the first degree to be entered. 

“ Formerly it was held in Missouri (State v. Ross, 29 
Mo. 32) that when a conviction is had of murder in the 
second degree on an indictment charging murder in 
the first degree, if this be set aside, the defendant can- 
not again be tried for murder in the first degree. A 
change introduced by section 25, of article 2 of the 
Constitution of 1875 has abrogated this rule. On the oral 
argument something was said by counsel for the de- 
fendant to the effect that under the old rule defendant 
could not be put on his trial for murder in the .irst 
degree, and that he could not be affected by the change 
of the constitutional provision, the crime having been 
committed whilst the old Constitution was in force. 
There is however nothing in this; this change is a 
change notin crimes, but in criminal procedure, and 
such changes are not ex post facto. Gut y. State, 9 
Wall. 35; Cummings v. State, 4 id. 326.” 

We have here a distinct admission that by the law 
of Missouri, as it stood at the time of the homicide, in 
consequence of this conviction of the defendant of the 
crime of murder in the second degree, though that 
conviction be set aside, he could not be again tried for 
murder of the first degree. And that but for the 
change in the Constitution of the State, such would be 
the law applicable to his case. When the attention of 





the court is called to the proposition that if such effect 
is given to the change of the Constitution, it would, in 
this case, be liable to objection as an ex post facto law, 
the only answer is, that there is nothing init, as the 
change is simply in a matter of procedure. 

Whatever may be the essential nature of the change, 
it is one which, to the defendant, involves the differ- 








ence between life and death, and the retroactive 
character of the change cannot be denied. 

It is to be observed that the force of the argument 
for acquittal does not stand upon defendant's plea, 
nor upon its acceptance by the State’s attorney, nor 
the consent of the court; but it stands upon the judg- 
ment and sentence of the court by which he is con- 
victed of murder in the second degree, and sentence 
pronounced according to the law of that guilt, which 
was by operation of the same law an acquittal of the 
other and higher crime of murder charged in the same 
indictment. 

It is sufficient for this case that the Supreme Court of 
Missouri, in the opinion we are examining, says it was 
so, and cites as authority for it the case of State v. 
Ross, 29 Mo. 32, in the same court; but counsel for 
plaintiff in error cites to the same effect the cases of 
the State v. Bull, 28 Mo. 429; State v. Smith, 53 id. 
159. 

Blackstone says (Commentaries, Book 4, side page 
336): ‘The plea of autre foils convict, or a former 
conviction for the same identical crime, though no 
judgment was ever given, or perhaps, will be (being 
suspended by benefit of clergy or other causes,) is a 
good plea in bar to an indictment. And this depends 
upon the same principle as the former (that is, autre 
foits acquit), that no man ought to be twice brought in 
danger of his life for one and the same crime. Here- 
upon it has been held that a conviction of manslaughter, 
on an appeal or indictment, isa bar even in another 
appeal, and much more in an indictment for murder; 
for the fact prosecuted is the same in both, though the 
offenses differ in coloring and degree.’’ See Slate v. 
Norvell, 2 Yerger (Tenn.), 31; 9 Yerg. 337. 

This law, in force at the date of the homicide for 
which Kring is now under sentence of death, was 
changed by the State of Missouri between that time 
and his trial so as to deprive him of its benefit, to 
which he would otherwise have been entitled, and we 
are called on to decide whether in this respect, and as 
applied by the court to this case, it isan ex post facto 
law within the meaning of the Constitution of the 
United States. 

There is no question of the right of the State of 
Missouri, either by her fundamental law or by an or- 
dinary act of legislation, to abolish this rule, and that 
it is a valid law asto all offenses committed after its 
enactment. The question here is, does it deprive 
the defendant of any right of defense which the law 
gave him when the act was committed, so that as to 
that offense it is ex post facto. 

This term necessarily implies a fact or act done, 
after which the law in question is passed. Whether it 
is ex post fucto or not relates, in criminal cases, to 
which alone the phrase applies, to the time at which 
the offense charged was committed. Ifthe law com- 
plained of was passed before the commission of the 
act with which the prisoner is charged, it cannot, as to 
that offense, be an ex post facto law. If passed after the 
commission of the offense, it isas to that ex post facio, 
though whether of the class forbidden by the Consti- 
tution may depend on other matters. But so far as 
this depends on the time of its enactment it has refer- 
ence solely to the date at which the offense was com- 
mitted to which the new law is sought to be applied. 
No other time or transaction but this has been in any 
adjudged case held to govern its ex post facto char- 
acter. 

In the case before us an argument is made, founded 
onachange inthis rule. It is said the new law in 
Missouri is not ex post facto, because it was in force 
when the plea and judgment were entered of guilty of 
murder in the second degree; thus making its char- 
acter as an ex post facto law to depend, not upon the 
date of its passage as regards the commission of the 
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offense, but as regards the time of pleading guilty. 
That as the new law was in force when the conviction 
on that plea was had, its effect as to future trials in 
that case must be governed by that law. But this is beg- 
ging the whole question, for if it was as to the offense 
charged an ex post facto law, within the true meaning 
of that phrase, it was notin force and could not be 
applied to the case, and the effect of that plea and 
conviction must be decided as though no such change 
in the law had been made. 

Such, however, is not the ground on which the Su- 
preme Court and the Court of Appeals placed their 
judgment. 

“There is nothing,” say they, “in this; the change 
is a change not in crimes, but in criminal procedure, 
and such changes are not ex post facto. 

Before proceeding to examine this proposition, it 
will be well to get some clear perception of the purpose 
of the convention which framed the Constitution in 
declaring that no State shall pass any ex post facto 
law. 

It was one of the objections most seriously urged 
against the new Constitution by those who opposed its 
ratification by the States, that it contained no formal 
Bill of Rights. Federalist, No. LXXXIV. And the 
State of Virginia accompanied her ratification by the 
recommendation of an amendment embodying sucha 
bill. 3 Elliot’s Debates, 661. 

The feeling on this subject led to the adoption of the 
first ten amendments to that instrument at one time, 
shortly after the government was organized. These 
are all designed to operate as restraints on the general 
government, and most of them for the protection of 
private rights of persons and property. Notwithstand- 
ing this reproach however there are many provisions 
in the original instrument of this latter character, 
among which is the one now under consideration. 

So much importance did the convention attach to it, 
that it is found twice in the Constitution, first as a 
restraint upon the power of the general government, 
and afterward as a limitation upon the legislative 
power of the States. This latter is the first clause of 
section 10, of article 1, and its connection with other 
language in the same section may serve to illustrate 
its meaning. ‘* No State shall enter into any treaty, 
alliance, or confederation; grant letters of marque and 
reprisal; coin money; emit bills of credit; make any- 
thing but gold and silver coin a tender in payment of 
debts; pass any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts; or grant 
any title of nobility.”’ 

It will be observed that here are grouped contigu- 
ously a prohibition against three distinct classes of re- 
trospective laws, namely, bills of attainder, ex post facto 
laws, and laws impairing the obligation of contracts. 
As the clause was first adopted, the words concerning 
contracts were not in it, because it was supposed that 
the phrase ex post facto law included laws concerning 
contracts as well as others. But it was ascertained be- 
fore the completion of the instrument that this was 
a phrase which, in English jurisprudence, had ac- 
quired a signification limited to the criminal law, and 
the words ‘‘or any law impairing the obligation of 
contracts’? were added to give security to rights 
resting in contracts. 2 Bancroft’s History of the Con- 
stitution, 213. 

Sir Thomas Tomlin, in that magazine of learning — 
the English edition of 1835 of his law dictionary — 
says: 

“ Ex post facto is a term used in the law, signifying 
something doue after, or arising from or to affect an- 
other thing that was committed before.” 

“ An ex post facto law is one which operates upon @ 
subject not liable to it at the time the law was made.” 

The first case in which this court was called upon to 











construe this provision of the Constitution was that of 
Calder v. Bull, 3 Dallas, 386, decided in 1798. 

The opinion of the court was delivered by Chase, 
justice, and its main purpose was to decide that it had 
no application to acts concerning civil rights. The 
opinion however is important, as it discusses very 
fully the meaning of the provision in its application to 
criminal cases. It defines four distinct classes of laws 
embraced by the clause. ‘1st. Every law that makes 
an action done before the passing of the law, and 
which was innocent when done, criminal, and pun- 
ishes such action. 2d. Every law that aggravates the 
crime or makes it greater than it was when committed. 
3d. Every law that changes the punishment and iu- 
flicts a greater punishment than was annexed to the 
crime when committed. 4th. Every law that alters 
the legal rules of evidence, and receives less or differ- 
ent testimony than the law required at the time of the 
commission of the offense in order to convict the 
offender.’”’ Again he says: ‘“*ButI do not consider 
any law ex post facto, within the prohibition, that 
modifies the rigor of the law, but only these that 
create or aggravate the crime or increase the punish- 
ment or change the rules of evidence for the purpose 
of conviction.” 

In the case before us the Constitution of Missouri so 
changes the rule of evidence, that what was conclusive 
evidence of innocence of the higher grade of murder 
when the crime was committed, namely, a judicial 
conviction for a lower grade of homicide, is not re- 
ceived as evidence at all, or if received, is given no 
weight in behalf of the offender. It also changes the 
punishment, for whereas the law as it stood when the 
homicide was committed was, that when convicted of 
murder in the second degree, he could never be tried 
or punished by death for murder in the first degree, 
tbe new law enacts that he may be so punished, not- 
withstanding the former conviction. 

But it is not to be supposed that the opinion in that 
case undertook to define, by way of exclusion, all the 
cases to which the constitutional provision would be 
applicable. 

Accordingly, in a subsequent case tried before Mr. 
Justice Washington, he said in his charge to the jury, 
that ‘‘an ex post facto law is one which, in its opera- 
tion, makes that criminal which was not so at the 
time the action was performed; or which increases 
the punishment, or in short, which, in relation to the 
offense or its consequences, alters the situation of a party 
to his disadvantage.”’ United States v. Hall, 2 Wash. 
C, C. 366. 

He adds, by way of application to that case, which 
was fora violation of the embargo laws: ‘‘If the en- 
forcing law applies to this case, there can be no doubt 
that so far as it takes away or impairs the defense 
which the law had provided the defendant at the time 
when the condition of this bond became forfeited, it 
is ex post facto and inoperative.” 

This case was carried to the Supreme Court and the 
judgment aflirmed. 6 Cranch, 171. 

The new Constitution of Missouri does take away 
what by the law of the State, when the crime was com- 
mitted, was a good defense to the charge of murder in 
the first degree. 

In the subsequent cases of Cummings v. State, and 
Ex parte Garland, 4 Wall. 277-333, this court held that 
alaw which excluded a minister of the gospel from the 
exercise of his clerical function, and a lawyer from 
practice in the courts, unless each would take an oath 
that they had not engaged in or encouraged armed 
hostilities against the government of the United 
States, was an ex post facto law, because it punished, 
in a manner not before punished by law, offgnses com- 


mitted before its passage, and because it instituted a 
new rule of evidence in aid of conviction. 


Though 
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this court was divided in that case, it was because the 
minority were of opinion that the act in question was 
not a crimes act, and that it inflicted no punishment, 
in the judicial sense, for any past crime, and they did 
not controvert the proposition that it was an ex post 
Sacto law, if it had that effect. 

In these cases we have illustrations of the liberal 
construction which this court, and Mr. Justice Wash- 
ington in the Circuit Court, have given to the words 
ex post facto law —a construction in manifest accord 
with the purpose of the constitutional convention to 
protect the individual rights of life and liberty against 
hostile retrospective legislation. 

Nearly all the States of the Union have similar pro- 
visions in their Constitutions, and whether they have 
or not, they all recognize the obligatory force of this 
clause of the Federal Constitution on their legislation. 

A reference to some decisions of those courts will 
show the same liberality of construction of the pro- 
vision, many of them going much farther than is nec- 
essary to go in this case to show the error of the Mis- 
souri courts. 

In the Supreme Court of Massachusetts, in the case 
of Commonweatth v. McDonough, 13 Allen, 581, it was 
held that a law passed after the commission of the of- 
fense of which defendant stood charged, which miti- 
gated the punishment, as regarded the fine and the 
maximum of imprisonment that might be inflicted, 
was an ex post facto law as to that case, because the 
minimum of imprisonment was made three months, 
whereas before there was no minimum limit to the 
court’s discretion. This slight variance in the law was 
held to make it ex post facto and void as to that case, 
though the effect of the decision was to leave no law 
by which the defendant could be punished, and he 
was discharged, though found guilty of the offense. 

In the case of Hartung v. People, 22 N. Y. 95, after 
she had been convicted of murder and sentenced to 
death, and while her case was pending on appeal, the 
Legislature of that State changed the law for the pun- 
ishment of murder in general, so as to authorize the 
governor to postpone indefinitely the execution of the 
sentence of death, and to keep the party confined in 
the penitentiary at hard labor until he should order 
the full execution of the sentence or should pardon or 
commute it. 

The Court of Appeals held that while this later law, 
repealed all existing punishments for murder, it was 
ex post facto as to Mrs. Hartung’s case, and could not 
be applied to it, and this was decided in face of the 
fact that it resulted in the discharge of a convicted 
murderess without any punishment at all. 

Judge Denio, in delivering the opinion of the court, 
makes these excellent observations: 

“Tt is highly probable that it was the intention of 
the Legislature to extend favor rather than increased 
severity toward the convict and others in her situa- 
tion; and it is quite likely, that had they been con- 
sulted, they would have preferred the application of 
this law to their cases rather than that which existed 
when they committed the offenses of which they are 
convicted. But the case cannot be determined on 
such consideration. No one can be criminally pun- 
ished in this country, except according to a law pre- 
scribed for his government before the supposed offense 
was committed, and which existed as a law at that 
time. It would be useless to speculate upon the ques- 
tion whether this would be so upon the reason of the 
thing, and according to the spirit of our legal institu- 
tions, because the rule exists in the form of an express 
written precept, the binding force of which no one 
disputes. No State shall pass any ex post facto law 


isthe m&ndate of the Constitution of the United 
States.” 
This is reaffirmed by the same court in the cases of 





Shepherd v. People, 25 N.Y. 406; Green v. Shumway, 39 
id. 418; and Jn re Petty, 22 Kans. 477, the same thing 
is decided. In the case of Stute v. Keith, 63 N. C., 
the Supreme Court of that State held that a law re- 
pealing a statute of general amnesty for offenses aris- 
ing out of the rebellion, was ex post facto and void, 
though both statutes were passed after the acts were 
committed with which defendant was cha.aged. 

In the case of the State v. Sneed, 25 Texas (Sup.) 66, 
the court held that in acriminal case barred by the 
statute of limitations, a subsequent statute which en- 
larged the time necessary to create a bar was, as to 
that case, an ex post fucto law, and it could not be sup- 
posed to be intended to apply to it. 

When in answer to all this evidence of the tender 
regard for the rights of a person charged with crime 
under subsequent legislation affecting those rights, we 
are told that this very radical change in the law of 
Missouri to his disadvantage is not subject to the rule 
because it is a change, not in crimes, but in criminal 
procedure, we are led to inquire what that court meant 
by criminal procedure. 

The word procedure, as a law term, is not well 
understood, and is not found at all in Bouvier’s Law 
Dictionary, the best work of the kind in this country. 
Fortunately a distinguished writer on Criminal Law in 
America has adopted it as the title toa work of two 
volumes. Bishop on Criminal Procedure. In this 
first chapter he undertakes to define what is meant by 
procedure. He says: “Section 2. The term pro- 
cedure is so broad in its signification that it is seldom 
employed in our books as aterm of art. It includesin 
its meaning whatever is embraced by the three tech- 
nical terms, Pleading, Evidence and Practice.” And 
in defining Practice, in this sense, he says: ‘*The word 
means those legal rules which direct the course of pro- 
ceeding to bring parties into the court and the course 
of the court after they are brought in; "’ and Evidence, 
he says, as part of procedure, “signifies those rules of 
law whereby we determine what testimony is to be 
admitted and what rejected in each case, and what 
is the weight to be given to the testimony admit- 
ted.”’ 

If this bea just idea of what is intended by the 
word procedure as applied to a criminal case, it is ob- 
vious that a law which is one of procedure may be ob 
noxious as an ex post fucto law, both by the decision 
in Calder v. Bull, 3 Dallas, 386, and in Crwmmings v. 
Missouri, 4 Wal. 277, for in the former case this court 
held that ‘‘any law which alters the legal rules of evi- 
dence, and receives less or different testimony than 
the law requires at the time of the commission of the 
offense, in order to convict the offender,’ is an ex post 
jJacto law; and in the latter, one of the reasons why 
the law was held to be ew post facto was that it changed 
the rule of evidence under which the party was pun- 
ished. 

But it cannot be sustained without destroying the 
value of the constitutional provision, that no law, 
however it may invade or modify the rights of a party 
charged with crime, is an ex post fucto law within the 
constitutional provision, if it comes within either of 
these comprehensive branches of the law designated 
as Pleading, Practice, and F.vidence. 

Can the law with regard to bail, to indictments, to 
grand juries, to the trial jury, all be changed by State 
legislation after the offense committed, to the disad- 
vantage of the prisoner, and not held to be er post facto 
because it relates to procedure, as it does according to 
Mr. Bishop? 

And can any substantial right which the law gave 
the defendant at the time to which his guilt relates, be 
taken away from him by ex post facto legislation, be- 
cause in the use of a modern phrase, it is called a law 
of procedure? We think it cannot. 
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Some light may be thrown upon this branch of the 
argument by a recurrence toa few of the numerous 
decisions of the highest courts coustruing the asso- 
ciated phrase in the same sentence of the Constitution 
which forbids the States to pass any law impairing the 
obligation of contracts. It has been held that this 
prohibition also relates exclusively to laws passed after 
the contract is made, and its force has been often 
sought to be evaded by the argument that laws are not 
forbidden which affect only the remedy, if they do not 
change the nature of the contract, or act directly upon 
it. 

The analogy between this argument and the one 
concerning laws of procedure in relation to the con- 
tiguous words of the Constitution is obvious. But 
while it has been held that a change of remedy made 
after the contract may be yalid, it is only so when 
there is substituted an adequate and sufficient remedy 
by which the contract may be enforced, or where such 
remedy existed and remained unaffected by the new 
law. Tennessee v. Sneed, 96 U. S. 69; Antoni v. Green- 
how, present term. 

On this point it has been held that laws are void en- 
acted after the date of the contract: 

1. Whith give the debtor a longer stay of execution 
after judgment. Rlairv. Williams, 4 Littell (Ky.), 35; 
MeKinney v. Carroll, 5 Monr. 98. 

2. Which require on a sale of his property under ex- 
cution an appraisement, and a bid of two-thirds the 
value so ascertained. Bronson v. Kinzie, 1 How. 311; 
McCracken v. Haywood, 2 id. 608; 4 Littell,35; Sprott v. 
Reid, 3 G. Greene, 489. 

3. Which allow a period of redemption after such 
sale. Lapsley v. Drashear, 4 Littell, 58; 7 Monroe 
(Ky.), 54; Cargillyv. Pierce, 1 Mich. 369; Robinson v. 
Howe, 138 Wis. 341. 

4. Which exempt from sale under judgment for the 
debt a larger amount of the debtor’s property than 
was exempt when the debt was contracted. Edwards 
y. Kearney, 96 U. S. 595, and the cases there cited; 
Story’s Commentary on the Constitution, section 
1,385. 

There are numerous simi’ar decisions showing that 
achange of the law which hindered or delayed the 
creditor in the collection of his debt, though it related 
to the remedy or mode of procedure by which that 
debt was to be collected, impaired the obligation of the 
contract within the meaning of the Constitution. 

Why are not the rights of life and liberty as sacred 
as the right of contract? Why should not the con- 
tiguous and associated words in the Constitution, re- 
Jating to retroactive laws, on these two subjects, be 
governed by the same rule of construction? And why 
should a law, equally injurious to the rights of the 
party concerned, be void in one case and not in the 
other, under the same circumstances ? 

But it is said that at the time the prisoner pleaded 
guilty of the second degree of murder, and at the time 
he procured the reversal of the judgment of the crim- 
inal court on that plea, the new Constitution was in 
force, and he was bound to know the effect of the 
change in the law on this case. 

We do not controvert the principle that he was 
bound to know and take notice of the law. But as 
regards the effect of the plea and the judgment on it 
the Constitution of Missouri made no change. 

It still remained the law of Missouri, as it is the law 
of every State in the Union, thet so iong as the judg- 
ment rendered on that plea remained in force, or after 
it had been executed, the defendant was liable to no 
further prosecution for any charge found in that in- 
dictment. 

Such was the law when the crime was committed, 
such was the law when he pleadee guilty,such is the law 
now in Missouri and everywhere else. So that in 





pleading guilty under an agreement for ten years’ im- 
prisonment, both he and the prosecuting attorney and 
the court all knew that the result would bean acquit- 
tal of all other charges but that of murder in the sec- 
ond degree. 

Did he waive or annul this acquittal by prosecuting 
his writ of error? Certainly not by that act, for if the 
judgment of the lower court sentencing him to twenty- 
five years’ imprisonment had been afflrmed, no one 
will assert that he could still have been tried for mur- 
der in the first degree. Nor was there any thing else 
done by him to waive this acquittal. He refused to 
withdraw his plea of guilty. It was stricken out by 
order of the court against his protest. He refused 
then to plead not guilty, and the court inlike manner, 
against his protest, ordered a general plea of not guilty 
to be filed. He refused to go to trial on that plea, and 
the court forced him to trial. 

The case rests then upon the proposition, that hav- 
ing an erroneous sentence rendered against him on the 
plea accepted by the court, he could only take the 
steps which the law allowed him to reverse that sen- 
tence, at the hazard of subjecting himself to the pun. 
ishment of death for another and a different offense 
of which he stood acquitted by the judgment of that 
court. 

That he prosecuted his legal right to a review of that 
sentence with a halter around his neck, when if he 
succeeded in reversing it, the same court could tighten 
it to strangulation, and if he failed, it did him no 
good. And this is precisely what has occurred. His 
reward for proving the sentence of the court of twenty- 
five years’ imprisonment (not its judgment on his 
guilt) to be erroneous, is that he is now to be hanged 
instead of imprisoned in the penitentiary. No such 
result could follow a writ of error before,and as to this 
effect the new Constitution is clearly ex post facto. 
The whole error, which results in such a remarkable 
conclusion, arises from holding the provision of the 
new Constitution applicable to this case, when the law 
is ex post facto and inapplicable to it. 

If Kring or his counsel were bound to know the law 
when they prosecuted the writ of error, they were 
bound to know it as we have expounded it. If they 
knew that by the words of the new Constitution such 
a judgment of acquittal as he had when he undertook 
to reverse it, would be no longer an acquittal after it 
was reversed, they also knew that being as to his case 
an ex post facto law, it could have no such effect on 
that judgment. 

We are of opinion that any law passed after the com- 
mission of an offense, which in the language of Wash- 
ington, in United States v. Hall, ‘Sin relation to that 
offense, or its consequences, alters the situation of a 
party to his advantage,” is an ex post facto law, and in 
the language of Denio, in Hartung v. The People, “No 
one can be criminally punished in this country, ex- 
cept according to a law prescribed for his government 
by the sovereign authority before the imputed offense 
was committed, and which existed as a law at the 
time.” 

Tested by these criteria, the provision of the Con- 
stitution of Missouri which denies to plaintiff in error 
the benefit which the previous law gave him of acquit- 
tal of the charge of murder in the first degree, on con 
viction of murder in the second decree, is as to his case 
an ex post facto law within the meaning of the Con- 
stitution of the United States, and for the error of the 
Supreme Court of Missouri in holding otherwise, its 
judgment is reversed, and the case is remanded to it, 
with direction to reverse the judgment of the Criminal 
Court of St. Louis, and for such further proceedings as 
are not inconsistent with this opinion. 

Waite, C. J., and Matthews, Bradley, and Gray, JJ., 
dissented 
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RIPARIAN OWNER’S LIABILITY FOR INTER- 
FERENCE WITH WATER COURSE. 


OHIO SUPREME COURT, JANUARY TERM, 1882. 


RAILROAD Co. v. CARR.* 

1. A person owning land abutting on a river through which a 
creek flows and empties into the river, may, as against 
proprietors on the opposite side of the river, change the 
channel and mouth of the creek upon his own land and 
for his own protection or convenience, if in so doing, both 
in the inception and execution of the work, he exercises 
reasonable care and caution not to injure the rights of 
others. 

2. If however the opposite bank of the river be subject to in- 
undation and overflow in case of unusual, but not unpre. 
cedented floods in the river, such change in the channel 
and mouth of the creek cannot be rightfully made, if 
thereby inthe exercise of ordinary prudence and fore- 
sight, increased danger of inundation and overflow on the 
opposite side of the river might be anticipated. 

8. When such change is made without fault or carelessness, 
and a levee on the opposite bank is broken and washed 
away by an unusual, but not unprecedented flood, 
wherby the crops growing on adjacent lands are destroyed» 
it is damnum sine injuria, notwithstanding a sand-bar in 
the river at the new mouth of the creek, caused by the 
change in the creek, may have contributed, in some de- 
gree, to the damage. 


| ge brought in the Court of Common Pleas of 

Butler county by defendant in error against the 
plaintiff in error to recover damages for injuries to his 
crops from an overflow ofthe Great Miami river, on 
or about the lst of August, 1875, caused as alleged, by 
the wrongful act of the defendant, 

The following description of the locality is necessary 
to an understanding of the exact nature of the con- 
troversy. In the vicinity of the alleged grievance the 
general course of the river is from north to south. Its 
natural banks are low, and formerly the level lands 
on each side were subject to frequent overflows. To 
guard against these overflows, a continuous levee was 
constructed, about the year 1854, over the lands of ad- 
joining proprietors on the east bank, beginning at the 
nortb on lands of Thornton, thence southward over 
lands of Cassidy, Henderson (formerly Dickey), Har- 
gitt and Ryerson. The injury complained of was on 
the land of Hargitt, 160 acres, and of Ryerson, 30 
acres, of which the plaintiff was lessee for a term of 
years. 

About the year 1851, the defendant built an embank- 
ment on the west side of the river and constructed its 
railroad thereon, and was also the owner of ten acres 
of land on the west bank, opposite the lands of Hen- 
derson, several hundred feet above the lands of Har- 
gitt, diagonally across the river. Elk creek, a violent 
stream, about fifteen miles in length, emptied into the 
river from the west through the lands owned by the 
railroad company, flowing at its mouth in a north- 
eastern direction, so that the current of the creek, at 
its mouth, was against the current of the river. In 
the construction of its railroad, the defendant had 
built a bridge over Elk creek, near its mouth. This 
bridge, from its peculiar location, and owing, as is 
claimed, to the conflicting currents of the river and 
creek, was difficult to maintain, and had, previous to 
1868, several times been badly injured, and once or 
twice totally destroyed by floods. Inthe latter year, 
for the purpose of securing a safer passage over Elk 
creek, the defendant changed the mouth of the creek 
by excavating a new channel from a point west of its 
road to a point about forty rods below its natural 
mouth, thus causing the current of the creek at its 
mouth to coincide with that of the river. The new 
channel of the creek was bridged, and the old channel 


* Appearing in 38 Ohio State Reports. 








filled up. This change of channel was made by defend- 
ant entirely upon itsown lands. The change in the 
mouth of the creek caused a bar of gravel and sand to 
be formed in the bed of the river, on the west side, 
below the new mouth. 

The grievance complained of by plaintiff below was 
that the bar thus formed below the mouth of the new 
channel, forced the current of the river against the 
bank and levee on the lands of Henderson on the east 
bank, undermining the bank and the levee, and during 
a high flood in the river, on August 1, 1875, broke the 
levee on the Henderson land, whereby the waters of 
the river flowed through the breach and passing to the 
southeast over the lands of Hargitt and Ryerson, in- 
jured and destroyed his growing crops of corn, barley, 
grass, and clover. 

In the Court of Common Pleas, a verdict and judg- 
ment were rendered in favor of the plaintiff for $1,- 
998.76. A bill of exceptions containing all the evi- 
dence and charge of the court, as well as requests to 
charge, was made part of the record. In the District 
Court the judgment below was affirmed. 

This proceeding is prosecuted to reverse the judg- 
ments below, for error in overruling a motion fora 
new trial and error in the charge to the jury and in re- 
fusing to charge as requested. 


Thomas Millikin, for plaintiff in error. 


S. Z. Gard, J. E. Neal, Morey, Andrews and Morey, 
for defendant in error. 


McILVAINE, J. On the trial in the Court of Com- 
mon Pleas, for the purpose of showing negligence on 
the part of defendant in constructing the new channel 
or outlet for the creek, it was shown that the old chan- 
nel was one hundred feet wide, and that the new, as 
constructed by the defendant, was only fifty feet in 
width; that the bed of the creek for several miles from 
its mouth was through sand and gravel as well as clay 
and rock; that the new channel through the action of 
the current was extended in width to one hundred 
and fifty feet; that the bar formed below the new 
mouth covered about three and one-fourth acres, and 
caused the current of the river to flow to the east side 
of the river bed, and that in consequence, the east 
bank of the riverand the levee thereon has been un- 
dermined and washed away, whereby the plaintiff's 
crops were overflowed and damaged. 

On the other side, evidence was given to show, that 
by the action of the creek at its old mouth, where the 
bed of the river was only three hundred feet in width, 
a bar was formed in the river at the west side, and ex- 
tended to the middle of the river bed; that the river 
bed rapidly increased in width below the old mouth so 
that at the new mouth of the creek, and below, it was 
four hundred and fifty feet in width; that a short dis- 
tance above the old mouth of the creek, the bed of the 
river on the west side had been encroached upon by 
debris from a stone quarry there situate; that ever 
since the river had been hemmed in by the railroad 
embankments on the west, and the levee on the east, 
its banks had been subject to washings and inunda- 
tions; that in 1866, the levee on the east bank had 
been broken by a flood of about the same flow as that 
of 1875; that by the same flood in 1875 the Jevee onthe 
lands of Thornton was washed away, at a point far 
above the influence of the bar at the new mouth of the 
creek; that previous to the flood of 1875 the levees on 
the east bank of the river, on the lands of Henderson, 
had been suffered to get and remain out of repair; that 
by this flood, property on each side of the river was 
destroyed. 

What interest, if any, the plaintiff or his lessors had 
in the levee above the line of their lands, or what dam- 
age would have been done tothe plaintiff's crop from 
back-water, if the levees had not been broken, were 
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questions upon which the testimony was exceedingly 
unsatisfactory. 

Without passing upon the weight of the testimony, 
we think the verdict in favor of the plaintiff, upon the 
state of facts above tndicated, should not be allowed 
to stand, if any error or misleading direction be found 
in the instructions given to the jury, in respect to the 
legal responsibility of defendant. 

Among other things, the court charged the jury as 
follows: 

“Tsay to you, that the defendant, in 1868, had the 
right to change the channel of Elk creek on its own 
land by digging a new channel and filling up the old 
channel, and to cause the waterin the creek to flow 
through the new channel and empty out of it into the 
Miami river at a point different from where it natur- 
ally emptied into the same, if by so doing it did not 
injure the property of others; but if by so doing it did 
injure the property of others, directly and immed- 
iately,or ifit caused damage to be done to the property 
of others by maintaining the new channel after the 
change, and by causing the water of Elk creek to flow 
through the same, it became liable for the damage so 
done to persons whose property was so injured, not- 
withstanding it made the change in the channel skill- 
fully and prudently, and the change greatly aided it 
in maintaining and protecting its railroad tracks; and 
its bridge across Elk creek could not be maintained 
across the old channel of Elk creek without great dif- 
ficulty and expense. 

* Hence, if you find from the testimony in this case 
that the defendant by changing the channel of Elk 
creek in 1868, and turning the water thereof through 
the new channel, or by maintaining the new channel 
afterwards, and by causing the water of the creek to 
flow through the same, within four years next prior to 
the commencement of thissuit, and prior to the injury 
complained of in the petition, did cause damage to 
be done to the crops of the plaintiff in the manner 
stated in petition, it will be your duty to render a 
verdict in favor of the plaintiff and against the de- 
fendant for the damage so done, unless you find that 
the plaintiff or his lessors immediately and directly 
contributed to the said damage by failing to take ordi- 
nary care, such careas an ordinary, careful, and pru- 
dent man under the same circumstances would have 
taken to protect his crops, and the land upon which 
they were raised, from said overflow and damage.” 

By this charge, the liability of the defendant was not 
made to depend upon its failure to exercise any degree 
of care, prudence, and foresight whatever; but was ab- 
solute, if the injury resulted from the change in the 
channel of the creek immediately or remotely. The 
theory of the case thus put to the jury was: The 
change in the channel of the creek caused the sand-bar 
in the river; the sand-bar changed the current of the 
water in the river; the change in the current weak- 
ened the levee on the opposite bank; then the flood, 
an irresponsible agent, intervened and broke down 
the weakened embankment and overflowed the plaint- 
iff's crops; and thus the defendant was held liable, ex- 
cluding from the jury any inquiry into the fact, 
whether or not, by the exercise of reasonable and pru- 
dent foresight, such an injury might have been antici- 
pated as a result from the original cause; namely, the 
change in the creek bed. 

An actionable nuisance is defined by Mr. Cooley in 
his work on Torts, to be any thing wrongfully done or 
permitted which injures or annoys another in the en- 
joyment of his legal rights; and on page 566, he says 
* As the definition assumes the existence of wrong, 
those things which may be annoying and damaging, 
but for which no one is in fault, are not to be deemed 
nuisances, though all the ordinary consequences of 
nuisances may flow from them.’’ And Mr. Addison, 





in his work on Torts (Dudley and Baylies’ ed. p. 3), 
says, ‘‘A man may however sustain grievous damage 
at the hands of another; and yet if it be the result of 
inevitable accident or a lawful act done in a lawful 
manner, without any carelessness or negligence, there 
is no legal injury, and no tort giving rise to an action 
for damages.’’ Such cases are within the rule of dam- 
num sine injuria. 

The question therefore arises, when is a person to be 
considered at fault, for changing the bed of a stream 
upon his own lands and for his own protection, where 
such change results in damage to another person? 

in a recent case, somewhat analogous to the present. 
Fletcher v. Smith, L. R., 2 App. Cas. 781, where 
Fletcher etal. had changed the course of a stream 
of water on their own lands, for their own conven- 
ience, in such a manner, that the new banks were 
overflowed by a flood, and the water passed into the 
mines of Smith to his damage, Lord Penzance, in de- 
livering his opinion to the House of Lords, put these 
questions, as to the obligations of defendants, in di- 
verting the stream. First, ‘* Was it enough to make 
the new and artificial water-course as efficient, but no 
more so, than the old and natural one, so that what- 
ever defects, incapacity or otherwise, the old had, 
might, without responsibility, be reproduced in the 
new one? 

‘*Or secondly, were they bound (as they, for their 
own convenience, were making a new and artificial 
water-course) to construct it in such a manner, that it 
would be capable of conveying offthe water that might 
flow into it from all such floods and rainfalls as might 
reasonably be anticipated to happen in that locality? 

“Or thirdly, were they bound to make provisions 
for any such quantities of water as might possibly be 
discharged into it from any mere rainfall, however 
heavy, however unusual, and however contrary to all 
previous experience?” 

Lord Penzance was inclined to the second proposi- 
tion as the measure of the defendants’ obligations. 
We are of the same opinion upon the facts of that 
case. The third proposition requires provision to be 
made against a state of things, which human foresight 
could moi anticipate, and is therefore unreasonable. 
The first omits that degree of care which ordinary 
prudence would require. 

The principle of the second proposition, above 
stated, applied to this case, would have forbidden the 
change in the channel of the creek, if common pru- 
dence would have anticipated increased danger to the 
opposite proprietors; but if in the exercise of a sound 
and prudent judgment no increased danger could 
have'been anticipated, and the work was skillfully and 
prudently performed, the defendant below was with- 
out fault. 

The difference between the case of Fletcher v. Smith, 
and the present is this: In the former, increased care 
and skill would have enlarged and strengthened the 
banks of the new water-course, so as to have prevented 
its insufficiency in case of any flood that could have 
been reasonably anticipated; but in the present 
no human skill or labor could have prevented 
the formation of a bar at the new mouth of 
the creek. The question in this case then lies back of 
the manner in which the new channel was constructed, 
and wethink it is the main question in the case, 
namely: Was the railroad company at fault in under- 
taking to change the channel? 

And this is the test of that question. From all the 
known circumstances, would a person of ordinary 
prudence have anticipated increased danger to the 
banks on the opposite side of the river therefrom, in 
case of unusual, but not unprecedented, floods? If 
not, and reasonable care was exercised in the construc- 
tion of the new channel, any damage resulting from 
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the formation of the bar at the new mouth of the 
stream, is damnum sine injuria. 
Judgment reversed and cause remanded. 

Norr.—See also upon the subject involved in the 
case: Gerrish v.Clough, 48 N. H. 9; Cannon v. Railroad 
Co., 4 Ohio St. 415; Tiffin v. McCormick, 34 id. G44; 
Hay v. Cohoes Co., 2 N. Y. 159; Wallace v. Drew, 59 
Barb. 413; Muhan v. Brown, 138 Wend. 261; Mullin v. 
Stricker, 19 Ohio St. 135; Ruffner v. Railroad Co., 34 id. 
96; Tootle v. Clifton, 22 id. 247; Railway Co.v. Bingham, 
29 id. 369; Burdick v. Cheadie, 26 id. 393; 1 Add. Torts, 
2, 9,10; Waffle v. Railroad Co., 53 N. Y. 11; Goodale v. 
Tuttle, 29 id. 467; Shearm. & Red. Neg., § 580; Nichols 
v. Marsland, 14 Eng. Rep. (Moak) 539; Angell Water., § 
334; TV'aylor v. Frickas, 18 Am. Law Reg. 249; Frazier 
v. Brown, 12 Ohio St. 294. 

aitneinamateints 
OBLIGATION IN SETTLEMENT OF STOCK 
SPECULATIONS ON MARGINS 
INVALID. 
ALLEGHENY (PENNSYLVANIA) COMMON PLEAS. 
JANUARY 13, 1883. 


CoLuins v. NEVIN. * 

Plaintiff and defendant engaged in buying stocks on a margin, 
plaintiff advancing the money and defendant attending 
to the buying. No stocks were actually bought or in- 
tended to be, all the transactions being on margins. They 
lost heavily. Upon a settlement thereafter defendant was 
found indebted to plaintiff for $20,131, as his share of the 
losses and he gave a bond and warrant of attorney for the 
amount. Upon this judgment was entered. Upon a motion 


to open judgment, held that the transactions of the parties 
were illegal ; that the judgment did not preclude defend- 
ant from alleging or the court from inquiring into the 
illegality, and that the judgment should be opened.* 


geen to open judgment. 


The opinion states the 
case. 

N. W. Shafer, for plaintiff. 

A. M. Brown, for defendant. 


Wuire, J. Judgment was entered, October 21, 1882, 
on bond and warrant of attorney, dated July 1, 1871, 
in penal sum of $40,000, for payment of $20,151.93, 
payable in four equal installments, seven, eight, nine 
and ten years after date. Judgment entered for 
$24,861.22. 

The testimony establishes these facts: That plaintiff 
and defendant in the years 1868 and 1869 were engaged 
in buying stocks on margin, the plaintiff advancing 
the money, and the defendant buying the stocks. No 
stocks were actually bought or sold or intended to be. 
All the transactions were on margins. They lost 
heavily. On the Ist of July, 1871, some two years 
after their operations had closed, they made a settle- 
ment, showing that defendant was indebted to plain- 
tiff in the sum of $20,131.93 as his share of the losses, 
for which this bond was given. 

There can be no doubt that their transactions were 
illegal, nothing more than gambling adventures, im- 
moral and against public policy. Brua’s Appeal, 55 
Penn. St. 294; Morris Coal Co. v. Barclay, 68 id. 173; 
Fareira v. Gabell, 89 id. 89. 

The fact that a judgment was entered on the war- 
rant of attorney accompanying the bond does not pre- 
clude the defendant from alleging the illegality of the 
consideration, or prevent the court from inquiring into 
it. Hamv. Smith, 87 Penn. St. 63. 

Do the facts above stated constitute a good defense? 

The plaintiff's right to recover depends upon the 
question whether the doctrine announced in Faikney 


“* See DeLeon y. Trevino, 49 Tex. 88; S. ( C., 30 Am. Rep. 
101, and note, 196.—Eb. 








v. Reynous, and the line of cases which follow it, ig 
the law of Pennsylvania. Faikney v. Reynous, 4 Bur- 
rows, 2069, was tried before Lord Mansfield in 1767, 
Faikney & Richardson were partners in stock-jobbing 
transactions, prohibited by the act of Parliament. 
They lost £3,000. This suit was on a note given be de- 
fendant as surety for Richardson, for Richardson's 
share of the losses, £1,500. The illegality of the trans- 
auction was set up as a defense. Lord Mansfield held 
the defense insufficient; that while the transaction in 
stock-jobbing was prohibited it was not malwm in se, 
and that the giving of the note to make up Richard- 
son’s share of the loss was a fair and honest transac- 
tion between him and the plaintiff. 

This case was followed by Petrie v. Hannay, 3T. R. 
418, decided in 1789. The plaintiff's testator with the 
defendant and others were engaged, through a broker, 
in illegal stock-jobbing. The defendant accepted a bill 
drawn on him for a portion of the loss incurred in 
their joint operations. He failed to pay it; suit was 
brought by the broker against the plaintiffs testator 
and recovery had. This suit was brought by the 
plaintiff to recover from the defendant the amount 
paid the broker, being the amount of the bill he had 
accepted. ‘The defense set up was the illegality of the 
transactious. Kenyon, C. J., who dissented in Faik- 
ney v. Reynous, thought this case could be distin- 
guished from that. But Butler, J., placed it on the 
same ground. The defense was held insutflicient. 

Tenant v. Elliott, 1 Bos. & Pul. 3, was decided in 
1797. The defendant, a broker, obtained an insurance 
for plaintiff on goods shipped to the East Indies, in 
violation of an act of Parliament. The goods were 
lost, and the defendant received the insurance money. 
He refused to pay over to the plaintiff, and this action 
was brought to recover the money. The defendant 
set up as defense the illegality of the shipment and 
insurance. His defense was unavailing. Eyre, C. J., 
said: ** The defendant is not like a stock-holder. The 
question is, whether he who has received money to 
another’s use ou an illegal contract can be allowed to 
retain it, and that not even at the desire of those who 
paid it to him. I think he cannot.” 

The next case was Farmer v. Russell, 1 Bos. & Pul. 
296, decided in 1798. The defendants were common 
carriers, who had transported some counterfeit money 
and received the pay therefor for the plaintiff, but 
refused to pay over because of the illegal character of 
the transaction. The plaintiff recovered; Eyre, C. J., 
holding that the evidence did not convict the defend- 
ants of knowledge of the fraud; Buller, J., holding 
that that was immaterial, for the money was received 
for the plaintiff, and the defendant could not on any 
ground withhold it; but Rooke, J., thought as the 
plaintiff was engaged in a foul fraud, he should have 
no standing in court; if his agents cheated him the 
court should give him no relief. 

Ex parte Bulmer, 13 Ves. 313, was decided in 1807. 
Bulmer had placed in a broker’s hands money to be 
invested in illegal stock-jobbing transactions. He had 
a large balance in his hands for which he gave twelve 
promissory notes to Bulmer. He was held liable on 
the notes. Lord Erskine said: “If the illegality be 
malam prohibitum only, the plaintiff may recover, 
unless it be directly upon the contract prohibited.” 
And referring to Faikney v. Reynous said, the princi 
ple of that case ‘though doubted by high authority 
has stood its ground, wherever it has been ques- 
tioned, and must be taken to be law.” 

The doctrine announced in Faikney v. Reynous was 
frequently questioned in the English courts, and 
several early cases decided in conflict with it. 

Mitchell v. Cockburne, 2 H. Bl. 379, decided in 1794, 
was similar in its features, and almost identically the 
same. The plaintiff and defendant were engaged 
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jointly in illegal insurance business, and lost. They 
referred their accounts to an arbitrator who found 
that Cockburne owed Mitchell. Suit was brought to 
recover the amount, Fyre, C. J., nonsuited the plaint- 
iff. He referred to Fuikney vy. Reynous and Petrie v. 
Hunnay, and thought they should have been decided 
otherwise. ‘* But be that as it may,’’ he said, ‘it is 
suflicient now to say that those cases go one step short 
of the direct illegal transaction, but the present case 
arises immediately out of it.”? In Faikney v. Reynous 
“the bond was given to secure re-payment by a third 
person of his proportion of the money paid by the 
plaintiff in the stock-jobbing.” And in Petrie v. Han- 
nay ‘‘the money had been paid by Keeble, and the 
auction was brought to reimburse his executors for the 
defendant’s share.”’ 

Steers v. Lashley, 6T. R. 61, was decided in 1794. 
The defendant and one Wilson had been jointly con- 
cerned in illegal stock-jobbing. An arbitrator found 
a difference in favor of Wilson for £306, for which 
Wilson drew his bill on defendant who accepted it, in 
favor of the plaintiff, who knew the facts of the case. 
Plaintiff sued on the bill and was defeated. Kenyon, 
CU. J., said: “‘1f the plaintiff had lent his money to 
the defendant to pay the differences, and had afterward 
received a bill in question for that sum, then accord- 
ing to Petrie v. Hannay he might have recovered. But 
here the bill was given for those very differences, and 
therefore Wilson himself could not have enforced pay- 
ment.’’ Nor could the plaintiff, for he took it with 
knowledge. - 

This case was followed in 1798 by Brown v. Turner, 
7 T. R. 630. The defendant employed a broker in ille- 
gal stock-jobbing transactions. The broker drew on 
him for the differences which he accepted. On suit 
by the broker defendant set up the illegal transaction, 
and it was held a good defense under the authority of 
Steers v. Lushly. 

Cannan vy. Bryce, 3 Bar. & Ald. 179, was decided in 
1818. The plaintiff loaned money to the defendant for 
the express purpose of paying losses by the defendant 
in stock-jobbing transactions, which was so paid, and 
took defendant’s notes for the amount. Jleld, that he 
could not recover on the notes, although he was not a 
party to the illegal transaction. Abbott, C. J., in re- 
ferring to Faikney v. Reynous and Petrie v. Hannay, 
says: ‘*The propriety of those decisions has been 
questioned in several subsequent cases; and the dis- 
tinction taken in the former of them between malum 
prohibitum and malum in se was expressly disallowed 
in the case of Aubert v. Maze. Indeed we think no 
such distinction can be allowed in law.” 

Faikney v. Reynous and Petrie v. Hannay have been 
cited and approved in several American cases. In the 
Supreme Court of the United States in Armstrong v, 
Toler, 11 Wheat. 258; Planter’s Bank v. Union Bank, 
16 How. 483; and Brooks vy. Martin, 2 Wall. 71. In the 
Supreme Court of Pennsylvania in Swan vy. Scolt, 118. 
& R. 155; Lestapies v. Ingraham, 5 Penn. St. 71, and 
Morris Run Coal Co. v. Burclay Coal Co., 68 id. 173. 

Armstrong v. Toler was an action by Toler to recover 
moneys paid out by him at request of Armstrong, on 
account of goods imported by Armstrong in 1812 in 
violation of law. They were consigned to Toler, but 
seized by the government, and by request of Arm- 
strong Toler paid the duties, etc. Armstrong resisted 
payment on the ground of the illegal transaction. It 
was tried before Judge Washington in the Circuit 
Court, plaintiff recovered aud judgment affirmed in 
the Supreme Court of the United States. It was held 
that although Toler may have been privy to the 
illegal importation, yet after the government had 
seized the goods, his contract to pay the duties was 
based upon a new and independent consideration 
sufficient to sustain assumpsit against Armstrong for 





the money thus paid at his request. It was said: “The 
contract to pay government, etc., was an independent 
contract, entirely distinct from the unlawful importa- 
tion * * * and the consideration is not affected 
with the vice of importation.” 

The Planter’s Bank v. Union Bank, was an action 
by the plaintiff to recover the proceeds of Confederate 
bonds sold by the defendant for the plaintiff. It was 
held that the plaintiff could recover notwithstanding 
the illegal character of the transaction out of which 
the fund arose. 

Brooks v. Martin, 2 Wall., was an action by Brooks 
to recover from his partner, Martin, his share of the 
partnership profits arising out of the purchase of 
soldiers’ claims, in violation of the act of Congress. 
It was held that while an action could not be sustained 
between the parties to enforce performance of the 
illegal agreement, or to enforce payment to carry it 
into effect, yet where the illegal purpose or contract 
had been fully accomplished, one party might maintain 
an action against the other to recover his share of the 
profits realized. In that case Faikney v. Reynous was 
cited as an authority. In the Planters’ Bank v. Union 
Bank the same principle was announced; that while 
the court will not enforce an illegal contract, yet 
‘* when the illegal transaction has been consummated, 
where no court has been called upon to give it aid, 
and when the proceeds of sale have been actually re- 
ceived,” in sustaining the plaintiff's right to recover, 
the court is not ‘“‘enforcing an illegal contract.’’ In 
this case also Faikney v. Reynous and Petrie v. Han- 
nay were cited as authorities, and the remark made, 
that those cases *t have been doubted, if not overruled 
in England, but the doctrine they assert has been ap- 
proved by this court.” 

These cases must be taken as settling the law in the 
Federal courts of the union, that where profits have been 
realized in a transaction malum prohibilum, the same 
may be recovered by the party entitled thereto. But 
these cases are not parallel with Fuikney v. Reynous 
and Petrie v. Hannay. They are not cases where one 
of two parties in a joint illegal transaction seeks to 
recover from his fellow a share of the losses. 

Nor are the cases in the Supreme Court of this State, 
where they are cited, parallel. 

In Swan v. Scott, 118. & R. 155, Dunean, J., in de- 
livering the opinion of the court, says: ‘‘ If the plaint- 
iff cannot open without showing he has broken the 
law, a court will not assist him ,;’’ and “if the illegality 
be malum prohibitum only, the plaintiff may recover, 
unless it be directly on the prohibited contract.’ 
Scott had been agent for Swan in effecting a sale of 
lots by lottery, and sued to recover his compensation. 
The original suit was arbitrated and an award for the 
plaintiff. Afterward the plaintiff satisfied the award, 
on defendant giving a bond for the amount. This suit 
was ou the bond, and it was held that defendant, after 
getting satisfaction of the award against him and 
giving a new obligation, could not go back to the 
original transaction. Duncan, J., said: ‘Could an 
inquiry be gone into with respect to the alleged illegal 
origin of the contract between the parties, on which 
the settlement had been made and which had been 
decided under the Compulsory Arbitration Act; if we 
could look beyond the record and go back to the first 
cause, then‘there was error,”’ in the court below hold- 
ing that the plaintiff could recover. ‘* But if that is 
final and concluded the rights of the parties (the arbi- 
tration) the defense totally failed.”” Aud so it was 
held. 

Lestapies v. Ingraham, 5 Penn. St., 71, was an action 
by the plaintiffagainst Ingraham as assignee of Lanssat. 
Lanssat had shipped goods to Spain, among which 
were some belonging to plaintiff, which were seized by 
the French government, and afterward Lanssat re- 
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ceived indemnity for the whole lot. The plaintiff, 
being a French citizen, was guilty of an unlawful act 
in shipping the goods to the enemy of his country. 
The defense rested on this ground. But it was held 
he could recover against the defendant ‘for the goods 
belonging to him. In delivering the opinion of the 
Supreme Court, Gibson, C. J., said: ‘*‘ An illegal con- 
tract will not be executed; but when it has been exe- 
cuted by the parties themselves, and the _ illegal 
object of it has been accomplished, the money or 
thing which was the price of it may be a legal con- 
sideration between the parties fora promise, express 
or implied and the court will not unravel the trans- 
action to discover its origin.’’ Citing Ex parte Bulman, 
Faikney v. Reynous and Petrie v. Hannay. 

In Wright v. The Antwerp Pipe Co. et al., 30 Pitts. 
Leg. J., 235, Paxson, J., in delivering the opinion of 
the court, quotes the above language of Chief Justice 
Gibson in Lestapies v. Ingraham, and also this language 
from the opinion in Swan v. Scott: “The test whether 
a demand connected with an illegal transaction can be 
enforced at law, is, whether the plaintiff requires the 
aid of the illegal transaction to establish his case.” 
Applying that principle to the case before the court, 
he said; ‘‘ When the plaintiffs had offered the note in 
evidence, they had made outa prima fucie case, and 
did not need the aid of any illegal transaction to en- 
title them to recover.” 

But the test referred to is not limited to the paper 
on which suit is brought. If so, a bond given for a 
bet or gambling debt could be collected. The note is 
prima facie evidence of liability. But it does not pre- 
clude the defense that the note was given for an illegal 
consideration. And when it turns out that the plaint- 
iff has no other ground to stand upon but the illegal 
transaction he cannot recover. But Wright v. Antwerp 
Pipe Co., did not rest on the doctrine of Faikney v. 
Reynous. The defendant companies, in violation of 
the act of Assembly, had bought shares in the Penn- 
sylvania Transportation Company. They had _ re- 
ceived the stocks and given the note in suit in pay- 
ment. It was held that while they retained the stocks 
they could not refuse to pay the note. The same 
principle was declared in Oil Creek & Pennsylvania 
Railroad Co. v. Penn’a Transportation Co., 83 Penn. 
St. 160. 

On the other we have several cases in Pennsylvania 
directly in conflict with the doctrine of Faikney v. 
Reynous. 

Morris Run Coul Co. v. Barclay Coal Co., 68 Penn. 
St. 173, was an action on notes given by the defendant 
companies, in pursuance of a contract between five 
coal companies, in reference tu the mining, shipping 
and sale of coal. The contract was declared illegal on 
grounds of public policy, and the defense sustained. 
The note was given in pursuance of an agreement and 
in execution of it. In that respect it was said by 
Agnew, J., in delivering the opinion of the court, to 
differ from Fuikney v. Reynous, Petrie v. Hannay 
and Lestupies v. Ingraham, “cases where the action 
was not upon the illegal consideration or an instru- 
ment in execution of it, but was founded upon a new 
consideration.” 

Fareira vy. Gubell, 89 Penn. St., 89, was an action by 
plaintiff on five promissory notes given by the de- 
fendent. The defense was that the notes were given 
to cover losses in speculations on stocks * on margins.”’ 
The defendant had employed the plaintiff, as a broker, 
to operate in stocks for him. Three of the notes, 
amounting to $7,000, were given in 1875, and the other 
two, amounting to $5,000, given two months later, for 
an indebtedness then appearing to be due. The 
plaintiff in rebuttal gave evidence that in November, 
1875, defendant upon settlement admitted there was 
due the plaintiff the sum of $14,794.67; that not hay- 





ing fulfilled his stock contracts, plaintiff had, with de- 
fendant’s assent, advanced the money to cover his 
losses; that in some instances the stock was delivered 
to the purchasers, and in some it was not. 

Judge Hare, who tried the case, left it to the jury 
to say whether the arrangement between the parties 
was a gambling or wagering speculation, and if so, the 
plaintiff could not recover. ‘* Now, a wager,”’ he said 
““may be defined as a contract in which the parties 
stipulate that they shall gain or lose upon the happen- 
ing of an uncertain event, in which they have no 
interest except that arising from the possibility of such 
gain or loss.”’ Referring to the contention of the 
plaintiff that he should at least be paid for his services, 
and that one who loans money, knowing that the bor- 
rower intends to gamble with it, may recover it back, 
he said; ‘’This may perhaps be true as between such a 
borrower and lender, but I am clearly of opinion that 
one who should undertake to make a bet or wager for 
another, and advance the money staked, would have no 
right of action against his principal in the event of loss; 
and I can see no difference between such a case and 
that of an agent who renders services and expends 
money in conducting any other gambling operation.” 

The verdict was for the defendant, and the judg- 
ment affirmed in the Supreme Court, upon the charge 
of Judge Hare. Per curiam: “The questions in this 
case were fairly submitted to the jury in a full and 
accurate charge by the learned president of the court 
below. The principles enunciated by him we con- 
sider as efttirely settled in Brua’s Appeal, 5 VP. F. 
Smith, 294, and Smith v. Bouvier, 20 id. 325.”’ 

The decision in this case is in exact accord with the 
later English case, Cannun v. Bryce, supra, and is in 
direct conflict with Faikney v. Reynous and Petrie vy. 
Hannay. 

Betting and gambling contracts were not  illega) 
under the common law of England. The decision in 
Fuikney v. Reynous, decided in 1767, is tinctured with 
the old English fondness for gaming. There has been 
a great advance in moral principles since that day. 
By the common law of Pennsylvania, betting and 
gambling contracts are illegal. Pritchett v. Ins. Co., 
3 Yeates, 458. In Brua’s Appeal, supra, Thompson, 
J., says: * All gambling is immoral.”’ 

Fuikney v. Reynous was bottomed by Lord Mans- 
field mainly on the ground that the illegal contract in 
that case was malum prohibilum and not malum in se. 
That distinction has been exploded. But even if,it were 
not, the case we are now considering is malum in se, 
under the common law of this State. 

All the leading text writers on contracts declare 
that Fuikney vy. Reynous has been overruled or is in- 
consistent with later decisions. Chitty on Cont. (5th 
Am. ed.) 600; Story on Cont., § 760; Metcalf on Cont. 
263, 4, 5; Leake on Cont. 768, 770, and Wharton on 
Cont., $354. ‘As ageneral rule,’”? says Wharton, ‘‘a 
party who goes into an illegal enterprise risks all he 
puts in it, and cannot in case of his confederate prov- 
ing untrue, or the adventure miscarring, recover back 
his advances.”’ 

It must be admitted that under the decisions in the 
United States Supreme Court, above referred to, and 
under decisions in some of the States of the union, as 
well as in England, a partner may recover from his co- 
partner, in some cases at least, his proportion of the 
profits in an illegal enterprise. And it is very difficult 
on strictly logical principles, to explain why, if he has 
a right to share the profits, he should not be held liable 
to share the losses. 

It is to be observed however that in the cases where 
a share of the profits has been allowed, the transactions 
were not wrong in themselves, but merely prohibited 
by statute for some local or temporary purpose. It 
does not follow that the courts will aid parties in se- 
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curing a share of the profits in transactions which in- 
volve moral turpitude or are against public policy. 

The true ground of distinction has not been clearly 
apprehended or stated in some of the cases, and hence 
confusion has arisen in the citation of authorities. All 
contracts involving moral turpitude or against the best 
interests of society are declared illegal on the grounds 
of public policy. For that reason courts we will 
assist either party in trying to enforce such contracts, 
Nor, as a general rule, will they aid a party in recover- 
ing back money which he has voluntarily lost by his 
own wrong or folly. But when the transaction has 
been fully accomplished and entirely ended, one of 
the guilty parties cannot make that a pretext for per- 
petrating another wrong. 

To compel one partner to pay his share of the losses 
in a joint illegal contract, is really carrying out and 
enforcing that contract, which public policy forbids. 
But if the contract has been entirely executed, and 
one partner has received money due to his copartner, 
to allow him to cheat his copartner out of it simply be- 
cause the original transaction was not exactly lawful 
would be perpetrating another wrong. Public policy 
might not require that. In fact public policy rather re- 
quires him to act honestly and divide the profits. To 
hold that in all cases where profits have been made by 
transactions not strictly lawful, one partner can grab 
and hold on to all the profits, would be rather sustaining 
dishonesty and encouraging bad men to lead others 
into such transactions. There are some contracts 
“which it is against the policy of the law to enforce, 
and yet the fruits of which a person can obtain from a 
party unjustly holding them. It may be against the 
policy of the law to specifically execute such contracts, 
yet it may not be against the policy of the law to treat 
them when executed as giving title. In such cases the 
circumstance that the relief is asked by a party who is 
particeps criminis is not in equity material. The rea- 
sou is, that the public interest requires that relief 
should be given; and it is given to the public through 
the party.”? Wharton on Cont., § 345, 

[ find no recent case in England or America, where 
recovery has been allowed on a note or bond given for 
losses incurred in a stock-jobbing orgambling opera- 
tion. But in England, Cannan v. Bryce, supra, and 
the recent case in our State, areira vy. Gabell, supra, 
are directly to the contrary. 

The fact that in the present case a judgment bond 
was given some two years after the transactions were 
closed is immaterial. A judgment bond stands no 
higher in this respect than a common bond or ordinary 
note. ‘*The solemnity of the security does not pre- 
clude an inquiry into the consideration of it.””. Lesta- 
pies v. Ingraham, supra. In several of the cases cited 
the notes were given on settlement after the trans- 
actions closed. Whether given one day or two years 
after is wholly immaterial. 

Gambling in gold, stocks, grain, oil, etc., is one of 
the greatest vices of the age. Parties and the public 
should know that all pretended purchases and sales 
‘on margins’ are nothing but gambling transactions, 
immcral in their character, and exceedingly perni- 
cious in their tendency. The courts are not open to 
enforcing such contracts, and will give no relief to 
those who voluntarily participate in them and be- 
come the victims of unprincipled speculators. 

The rule to open judgment is made absolute. 
TENANCY BY ENTIRETY. 


NEW YORK COURT OF APPEALS, APRIL 17, 1883. 
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BERTLES Vv. NUNAN. 


Where real estate has been conveyed to husband and wife 
since the married woman’s acts, they take as tenants by 
the entirety 











Spencer Clinton, for appellant. 
Tracy C. Becker, for respondent. 


Ear, J. On the first day of August, 1868, certain 
land which is the subject of this controversy was con- 
veyed by deed to Cornelius Day and Hannah Day his 
wife and to their heirs and assigns; and the sole 
question for our determination is whether the grantees 
took the land as tenants in common or whether each 
took and became seised of the entirety. 

By the common law when land was conveyed to 
husband and wife they did not take as tenants in com- 
mon, or as joint tenants, but each became seized of 
the entirety, per lout et non per my, and upon the 
death of either the whole survived to the other. The 
survivor took the estate, not by right of survivorship 
simply, but by virtue of the grant which vested the 
entire estate in each grantee. During the joint lives 
the husband could for his own benefit, use, possess and 
control the land ahd take all the profits thereof, and 
he could mortgage and convey an estate to continue 
during the joint lives, but he could not make any dis- 
position of the land that would prejudice the right of 
his wife in case she survived him. 

This rule is based upon the unity of husband and 
wife, and is very ancient. It must have had its origin 
in the archaic period of our race, and it colored all 
the relations of husband and wife to each other, to the 
law and to society. In 1 Black. Com. 442, the learned 
author says: ‘‘ Upon this principle of a union of persons 
in husband and wife depend almost all the legal rights, 
duties and disabilities that either of them acquired by 
the marriage. I speak not at present of the rights of 
property, but of such as are merely personal. For this 
reason a man cannot grant any thing to his wife or 
enter into covenant with her; for the grant would be 
to suppose her separate existence, and to covenant 
with her would be only to covenant with himself.’ 
They were not allowed to give evidence against each 
other mainly because of the union of person, for if 
they were admitted to be witnesses for each other 
they would contradict one maxim of the common law, 
nemo in propria causa testis esse debit; and if against 
each other they would contradict another maxim, 
nemo tenetur se ipsum accusare. 

As one of the consequences of the same rule, the 
husband was made responsible to society for his wife. 
He was liable for her torts and frauds, and in some 
cases for her crimes. 

This and the other rules regulating the effect of 
marriage at common law were not designed to degrade 
and oppress the wife. Blackstone (2 Com. 445) says: 
“* Even the disabilities which the wife lies under are 
for the most part intended for her protection and 
benefit; so great a favorite is the female sex of the 
laws of England.”’ 

The common-law rule as to the effect of a convey- 
ance to husband and wife, continued in force, not- 
withstanding the Revised Statutes: which pro- 
vided that “every estate granted or devised to two or 
more persons in their own right shall be a tenancy iu 
common unless expressly declared to be in joint 
tenaucy.” 3 R.S. 2179, 7 ed.; Dias v. Glover, 1 Hoff- 
mans Chr. R. 71; Torrey v. Torrey, 14 N. Y. 430; 
Wright v. Saddler, 20 id. 320. In the latter case Com- 
stock, J., said: *‘ It appears to be well settled that this 
statute does not apply to the conveyance of an estate 
to husband and wife. They are regarded in law as 
one person.” 

But the claim is made that the Legislature in this 
State in the years 1848, 1849, 1860 and 1862, in reference 
to the rights and property of married women has 
changed the common-law rule so that now when land 
is conveyed to husband and wife they take as tenants 
in common as if unmarried. In construing these 
statutes the rule must be observed, and usually has 
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been observed, that statutes changing the common 
law must be strictly construed, and that the common 
law must be held no further abrogated than the clear 
import of the language used in the statutes absolutely 
requires. 

Section 3 of chapter 200 of the laws of 1848, as 
amended by chapter 375 of the laws of 1849, provides 
that “any married female may take by inheritance or 
by gift, grant, devise or bequest, from any person 
other than her husband and hold to her sole and 
separate use, and convey and devise real and personal 
property, or any interest or estate therein, and the 
rents, issues and profits thereof in the same manner 
and with like effect as if she were unmarried, and the 
same shall not be subject to the disposal of her hus- 
band or be liable for his debts.’’ It is not the effect 
of this section, and plainly was not its purpose, to 
change the force and operation of a conveyance to a 
wife. It does not enlarge the estate which a wife 
would otherwise take in land conveyed to her, and 
whatever the effect of a conveyance toa husband and 
wife was prior to that statute, so it remains. If the 
operation of such a conveyance was to convey the en- 
tire estate to each of the grantees, so that each became 
seized of the entirety, there is nothing in the force or 
effect of the language used to change the operation of 
such a deed so as to make the grantees tenants in 
common. The section gives the wife no greater right 
to receive conveyances than she had at common law, 
but its sole purpose was tosecure to her during coy- 
erture, what she did not have at common law, the use, 
benefit and control of her own real estate, and the 
right to convey and devise it as if she were un- 
married. 

So by section one of the act, chapter 90 of the laws 
of 1860, it is provided that, ‘‘the property, both real 
and personal, which any married woman now owns, 
as her sole and separate property, that which comes 
to her by descent, devise, bequest, gift or grant; that 
which she acquires by her trade, business, labor or 
services, carried on or performed on her sole or sepa- 
rate account; that which a woman married in this 
State owns at the time of her marriage, and the rents 
issues and profits of all such property, shall notwith- 
standing her marriage be and remain her sole and 
separate property, and may be used, collected and in- 
vested by her in her own name, and shall not be sub- 
ject to the interference or control of her husband, or 
liable for his debts,” and in section 3 of the act of 1860, 
as amended by the act, chapter 172 of the laws of 1862, 
it is provided that, “any married woman possessed of 
real estate as her separate property may bargain, sell 
and convey such property, and enter into any contract 
in reference to the same, with the like effect in all 
respects as ifshe were unmarried.”’ There is great 
plausibility in the claim that these provisions in the 
acts of 1860 and 1862 have reference only to the 
separate property of a wife which she owns separate 
from her husband, and that they have no reference 
whatever to land conveyed to husband and wife, 
in which by the common law each became seized of 
the entirety. The language is not so strong and direct 
as that of the Revised Statutes which provided that a 
grant to two or more persons shall create a tenancy in 
common, and which was yet held not tomake husband 
and wife tenants incommon. But it is not necessary 
now to determine that these provisions of law do not 
apply to lands conveyed to husband and wife, and we 
pass that question. It is sufficient now to hold that 
they do not limit or define what estate the husband 
and wife shall take in lands conveyed to them jointly. 
Their utmost effect is to enable the wife to control 
and convey whatever estate she gets by any convey- 
ance made to her solely, or to her and others jointly. 

The claim is made that the legislation referred to 





has destroyed the common-law unity of husband and 
wife, and made them substantially separate persons 
for all purposes. We are of the opinion that the 
statutes have not gone so far. The Legislature did 
not intend to sweep away all the disabilities of mar- 
ried women depending upon the common-law fiction 
ofa unity of persons, as a brief reference to the 
statutes will show. The act of 1848 gave no express 
authority toa married woman to grant or dispose of 
of her property. Such authority came by the act of 
1849. The Legislature clearly understood that the 
common-law unity of husband and wife, and the disa- 
bilities dependent thereon still remained notwith- 
standing those acts, because in 1860, by the act of that 
year, it empowered a married woman to perform labor 
and to carry on business on her separate account, to 
enter into contracts in reference to her separate real 
estate, to sue and be sued in all matters having rela- 
tion to her property, and to maintain actions for in- 
juries to her persou. Until 1867 (chapt. 782) husbands 
retained their common-law right of survivorship to 
the personal property of their wives. It was not until 
chapter 887 of the laws of the same year that husband 
and wife could in civil actions be compelled to give 
evidence for or against each other, and in 1876 (chapt. 
182) for the first time they could be examined in 
criminal proceedings as witnesses for each other; and 
provision was first made in the Penal Code (sec. 715) 
that they could in criminal proceedings be witnesses 
for and against each other. 

From this course of legislation it is quite clear that 
the Legislature did not understand that the common- 
law rule as to the unity of husband and wife had been 
abrogated by the acts of 1848, 1849 and 1860, and that 
whenever it intended an invasion of that rule, it made 
it by express enactment. Still more significant is the 
act, chapter 472 of the laws of 1880, which provides 
that ‘‘whenever husband and wife shall hold any 
lands or tenements as tenants in common, joint tenants 
or as tenants by entireties, they may make partition or 
division of the same between themselves,’’ by deeds 
duly executed under their hands and seals. Here the 
disability of husband and wife growing out of their 
unity of person, to convey to each other, is recognized, 
us is also the estate by entireties created by a deed to 
them jointly. 

So the common-law incidents of marriage are swept 
away only by express enactments. The ability of 
the wife to make contracts is limited. Her general 
engagements are absolutely void and she can bind 
herself by contract only as she is expressly authorized 
to do so by statute. A husband still has his common- 
law right of tenancy by the courtesy. Although 
section 7 of the act of 1860 authorizes a mar- 
ried woman to maintain an action against any person 
for an injury to her person or character, yet we have 
held that she cannot maintain an action against her 
husband for such an injury; and so it was held, not- 
withstanding the acts of 1848, 1849 and 1860, that the 
common-law disability of husband and wife growing 
out of their unity of person to convey to each other still 
existed. White v. Wager, 25.N. Y. 333; Winans et. 
al. vy. Peebles et al., 32 id. 423; Meeker v. Wright, 
76 id. 262, 270. It is believed also that the common- 
law rule as to the liability of the husband for the torts 
and crimes of his wife are still substantially in force. 

We fail therefore to find any reason for holding that 
the common-law rule as to the effect of a conveyance 
to husband and wife has been abrogated, and this con- 
clusion is sustained by considerable authority. In 
Goelet v. Gori, 31 Barb. 314, Sutherland, J., at Special 
Term held, that a leasesfor a term of years executed 
to husband and wife, was unaffected by the acts of 
1848 and 1849, and that husband and wife by convey- 
ances to them still tookas tenants by the entirety, In 
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Farmers and Mechunics’ National Bank of Rochester v. 
Gregory, 49 Barb. 155, it was held at General Term that 
the statutes referred to had no relation to or effect upon 
real estate conveyed to husband and wife jointly, and 
that in the case of such a conveyance notwithstanding 
those statutes they take as tenants by the entirety. 
Johnson, J., commenced his opinion by saying: ‘‘ To 
my mind it is a very clear proposition that our recent 
statutes for the better protection of the separate 
property of married women have no relation to or 
effect upon real estate conveyed to husband and wife 
jointly.””. That decision was rendered in 1867, and 
the conveyance which was there the subject of con- 
sideration was executed in 1864. In Miller v. Miller, 
9 Abb. Pr. R. (N. S.) 444, Murray, J., at Special Term 
in 1871, feeling bound by the decision last referred to, 
held that the common-law rule was applicable to a 
conveyance made to husband and wife in 1867. In 
Freeman y. Barber, 3 N. Y. Supr. Ct., R. 8S. & C. 574, 
the same rule was applied in 1874 by the Supreme 
Court in the third department. The opinion of the 
court was written by Miller, C. J., in which he stated 
that he regarded the law as settled in this State that 
in the case of a conveyance to husband and wife, they 
take, not as joint tenants or as tenants in common, 
but as tenants by entireties, notwithstanding the acts 
referred to. In Beech vy. Hollister, 3 Hun, 519, decided 
in 1875, a similar decision was made. Gilbert, J., writ- 
ing the opinion of the court said: ‘These statutes 
operate only upon property which is exclusively the 
wife’s, and were not intended to destroy the legal 
unity of husband and wife, or to change the rule of 
the common law governing the effect of conveyances 
to them jointly.” In Ward y. Crum (54 How. Pr. R. 
95), decided in 1876, Van Vorst, J., at Special Term 
held that under a deed executed to husband and wife 
in 1872 both became seized of the entirety, although 
the wife paid the entire consideration of the convey- 
ance. 

It is true that these decisions are not absolutely 
binding upon this court, but they settled the law inthe 
Supreme Court. For twenty years after 1848 there was 
no decision or published opinion in this State in conflict 
with them, and they are, under the circumstances, en- 
titled to great weight here. They undoubtedly lay 
down a rule which has been followed and observed by 
conveyancers, and we have no doubt that property to 
the yalue of milliens is now held under conveyances 
made in reliance upon the common-law rule as thus 
expounded. These decisions were never questioned in 
this State by any court until the decision in the case of 
Meeker vy. Wright which was rendered in this court in 
1879. Inthat case the learned judge writing the opinion 
reached the conclusion that the common-law rule goy- 
erning conveyances to husband and wife had been 
abrogated by the modern legislation in this State. But 
that portion of the opinion was not concurred in by a 
majority of the judges. The views of that judge were 
very forcibly and ably expressed, and they have been 
carefully reconsidered. They donot convince us that 
the conclusions he reached should be adopted by this 
court. That case is supposed to have unsettied the law 
somewhat in this State. In Freel v. Buckley, 28 Hun, 
it was held upon its authority, by a divided court, that 
tenancy by the entirety is abrogated by the married 
women's acts; and upon the same authority it is saida 
similar holding was made in Zorntlein v. Brown, de- 
cided in the Supreme Court of New York in January 
of this year, by a divided court. It is also said that in 
Forsyth v. McCall, decided in the fourth department 
in June, 1880, and in Meeker v. Wright after anew trial 
in the third department in April 1882, i6 was decided 
that the common-law rule was not abrogated. 27 Albany 
Law Journal 199. And these decisions, together with 


the one which is now under review ire all the decisions - 





made in this State since the case of Meeker v. Wright 
was in this court which have come to our attention. 

Legislation similar to that which exists in this State, 
as to the rights and property of married women exists 
in many of the States of the Union, and the decisions 
are nearly uniform in all the other States where the 
question has arisen, that a conveyance to husband and 
wife has the common law effect, notwithstanding such 
legislation. Without citing all, we call attention to 
the following cases and authorities: Bates v. Seeley, 46 
Penn. St. 248; French v. Mehan, 56 Penn. St. 289; Diver 
v. Diver, id. 106; Fisher v. Brown, 25 Mich. 350; Mc- 
Duff v. Beauchamp, 50 Miss. 531; Washburn vy. Burns, 
3B4.N. J. 18; Chandler v. Cheney, 37 Ind. 391; Marburgh 
v. Cole, 49 Md. 402; Bennett v. Child, 19 Wis. 362; 
Robinson v. Engle, 29 Ark. 202; 1 Washburn on Real 
Property (3rd ed.) 577; Schouler on Husband and Wife, 
§$ 397 and 398;1 Bishop on the Laws of Married Women, 
438; S$ 613, ete.; vol. 2 id. 284, $ 284. In the last section 
the learned author says: ‘‘ Under the late married 
women’s statutes, the effect of which is to prevent any 
part of the wife’s interest in her lands passing to her 
husband, the rule of the common law, by force of 
which the two became tenants by the entirety of Jands 
conveyed to both, is not changed,”’ and hesays: ‘The 
reason for the doctrine looking at the question in the 
light of legal principle is, that the statutes which pre- 
serve to married women their separate rights of prop- 
erty, do not have, or profess to have, any effect upon 
the capacity of the wife to take property, or the man- 
ner of her taking it, but when she does take it they 
simply presume the right in her, to her separate use, 
forbidding it to pass in part or in full to ber husband 
under the rules of the unwritten law. If then, land is 
conveyed to a husband and his wife, they take pre- 
cisely as at the conimon law — that is, as tenants by the 
entirety.”” In Diver v. Diver, Strong, J., said: ‘* But 
it is said the act of 1848 by destroying the legal unity of 
the husband wife, has converted such an estate into a 
tenancy in common; that is, that such a deed conveys 
a different estate from that which the same deed would 
have created if made prior to the passage of the act. 
To this we cannot assent. It mistakes alike the letter 
and the spirit of the statute, imputing to it a purpose 
never intended. The design of the Legislature was 
single. It was not to destroy the oneness of husband 
and wife, but to protect the wife’s property, by remov- 
ing it from under the dominion of the husband. To 
effect this object she was enabled to own, use, and en- 
joy her property, if hers before marriage, as fully 
after marriage as before, and the act declared that if 
her property accrued to her after marriage, it should 
be owned, used and enjoyed by her, as her own separ- 
ate property, exempt from liability for the debts and 
engagements of her husband. All this had in view the 
enjoyment of that which is hers, not the force and 
effect of the instrument by which an estate may be 
granted to her. It has nothing to do with the nature 
of the estate. The act does not operate upon rights 
accruing to her until after they have accrued. It takes 
such rights of property as it finds there, and regulates 
the enjoyment; that is the enjoyment of the estate 
after it has vested in the wife.”’ 

At common law where the estate was conveyed to 
husband and wife, as above stated, the husband had 
the control and use of the property during the joint 
lives. It is unnecessary now to determine whether, 
under the married woman's acts in this State, the 
husband still has such aright in real estate conveyed 
to him and his wife jointly. It was said in some of 
the authorities cited that the statutes had changed 
that common-law rule, and that while husband and 
wife in conveyances to them jointly each took the en- 
tirety, yet that the land could not be sold for the hus- 
band’s debts, or the use and profits thereof during 
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their joint lives be entirely appropriated by him. It 
is not importantin this case to determine what the 
relation of the wife to the land in such a case now is 
during the life of her husband. 

It is said that the reason upon which the common- 
law rule under consideration was based has ceased to 
exist, and hence that the rule should be held to dis- 
appear. Itis impossible now to determine how the 
rule in the remote past obtained a footing, or upon 
what reason it was based, and hence it is impossible 
now to say that the reason, whatever it was, has en- 
tirely ceased to exist. 

There are many rules appertaining to the ownership 
of real property originating in the Feudal ages, for the 
existence of which the reason dves now exist, or is not 
discernible, and yet on that account courts are not 
authorized to disregard them. They must remain 
until the Legislature abrogates or changes them, like 
statutes founded upon no reason or upon reasons that 
have ceased to operate. 

Ie was never, we believe, regarded as a mischief, 
that under a conveyance to husband and wife they 
should take as tenants by the entirety; and we have 
no reason to believe that it was within the contempla- 
tion of the Legislature to change that rule. Neither 
do we think that there is any public policy which re- 
quires that the statute should be so construed as to 
change the common-law rule. It was never considered 
that that rule abridged the rights of married women, 
but rather that it enlarged their rights, and improved 
their condition. It would be against the spirit of the 
statutes to cut down an estate of the wife by the en- 
tirety to an estate as tenant in common with her hus- 
band. If the rule is to be changed it should be 
changed by a plain act of the Legislature, applicable to 
future conveyances; otherwise incalculable mischief 
may follow by unsettling and disturbing dispositions 
of property made upon the faith of the common-law 
rule. The courts certainly ought not to go faster than 
the Legislature in obliterating rules of law under which 
many generations have lived and flourished, and the 
best civilization of any age or country has grown up. 

We are therefore of opinion that the judgment 
should be affirmed with costs. 

* All concur, except Danforth, J., who dissents upon 
the ground that the common-law doctrine was abro- 
gated by the statutes which enabled a wife to acquire 
and hold geparate estate, and for the reasons stated by 
him in Meeker v. Wright and Schultz v. Schultz, and 
Finch, J.” 

H. E. SICKELS, 
Reporter, per C. 
a 
SUPREME ABSTRACT, 


MINNESOTA COURT 


BILL OF EXCHANGE—BEFORE ACCEPTANCE IS NOT AS- 
SIGNMENT OF DRAWER’S CREDIT WITH DRAWEE.—A 
bill of exchange or draft payable generally, and not 
out of any particular fund or debt, will not amount 
before acceptance to an assigument, to the holder, of 
funds in the hands of the drawee belonging to the 
drawer, or of a debt due from the former to the latter. 
And this rule is not affected by any thing said between 
the parties at the time of making the draft. A draft 
for the whole of a particular specific fund or debt 
amounts to an assigument of such debt or fund, even 
without acceptance. So also when a draft or order 
has been accepted, whether it be drawn on general 
funds or a specific fund, it is said to amount to an 
assigument of the fund; for in such case the acceptor, 
by his assent, binds and appropriates the fund for the 
use of the payee of the draft or order. But there is no 


case which holds that a bill of exchange payable gen- 





erally amounts before acceptance to an assignment of 
funds in the hands of the drawee belonging to the 
drawer, or of a debt due the latter from the former, 
or gives the holder of the draft any lien, legal, or 
equitable, upon such fund or debt. Mandeville vy. 
Welch, 5 Whart. 277; Luffv. Pope, 5 Hill, 413; Harris 
v. Clark, 3 N. Y. 93; Cowperthwaite v. Sheffield, id. 
243; Winter v. Denny, 5id. 525; Chapman v. White, 
6 id. 412; Hopkins vy. Beebe, 26 Penn. St. 85. Lewis vy, 
Lawrence. Opinion by Mitchell, J. 

(Decided Jan. 18, 1883.] 


COVENANT — RUNNING WITH LAND—TO KEEP UP 
WATER SUPPLY IN STREAM.—A covenant on the part 
of a water company, which diverted for its own pur- 
pose water accustomed to flow in a stream upon which 
a mill owner had a privilege, to keep the stream sup- 
plied as it formerly had been, held a continuing cove- 
nant running with the land upon which the privilege 
was located. A covenant runs with land when either 
the liability to perform it, 7. e., its burden, or the 
right to take advantage of it, i. e., its benefit, passes 
to the assignee of the land. Savage v. Mason, 3 Cush. 
500. Toenable a covenant to run with land so as to give 
the assignee its benefits, the covenantee must be the 
owner of the land to which the covenant relates; but 
the covenantor may be either aperson in privity of 
estate with the covenantee ora stranger, while with 
reference to the subject of the covenant it is sufficient 
that it be for something to be done, or refrained from, 
about, touching, concerning, or affecting the covenan- 
tee’s land (though not upon it), if the thing cove- 
nanted for be for the benefit of the same, or tend to 
increase its value in the hands of the holder. Spen- 
cer’s case and notes, 1 Smith. Lead. Cas. (7th Am. ed.) 
116, where all the learning upon the subject appears to 
be collected; Packenham’s case, 42 Ed. III. 3, ab- 
stracted in 1 Barn. & C. 176; Anson, Cont. 220; Pol- 
lock, Cont. 219; Rawle, Cov. 334, and notes: Norman 
v. Wells, 17 Wend. 148; Norfleet v. Cromwell, 70 N. C. 
634; Allen v. Culver, 3 Denio, 284; Van Rensselaer v. 
Smith, 27 Barb. 146; Nat. Bank v. Segar, 39 N. J. Law 
173. Shaber v. St. Paul Water Co. Opinion by Berry, 


J. 
{Decided Feb. 6, 1883.] 


COURT OF APPEALS DECISIONS 


: =e following decisions were handed down Tues- 

day, May 1, 1883. 

Judgment affirmed with costs—People v. Home Ins. 
Co.; Pomeroy v. Israel; Albany City National Bank v. 
City of Albany; Fleming v. Village of Suspension 
Bridge; Samuels v. Weaver.—Judgment reversed, 
new trial granted, costs to abide the event—Chamber- 
lain v. Taylor.—Judgment of General Term reversed, 
and judgment entered for plaintiff for $1,848.45, from 
January 15, 1882, with costs—People v. Fire Associa- 
tion of Philadelphia.——Orders of Special and General 
Terms reversed, without cost, and proceedings re- 
mitted to Special Term that discretion may be exer- 
cised upon the merits—7Zilman v. Syracuse, Bingham- 
ton & New York Railyoad Co.—Order of General 
Term affirmed, that of the Special Term affirmed with 
costs—Murtha v. Carley. Appeal dismissed with 
costs—Milligan v. Lalance & Grosjian Manufacturing 
Co.; American Hosiery Co. v. Riley. ——Order affirmed 
on the authority of the case of Phillips vy. Mayor, etc., 
88 .N. Y. 245—People, ex rel. Clark v. French.—Mo- 
tion to strike cause from calendar, granted with ten 
dollars costs—People ex rel. Mulaney vy. Ellis. 
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CURRENT TOPICS. 





HE New Jersey Law Lournal says: ‘‘ The recent 
decision of the Court of Appeals of New York 
in the matter of the accounting of Horace Gray, 
et al., executor, which we publish in this number of 
the Journal, is in conflict with the decision of the 
Mercer County Orphans’ Court in the matter of 
Voorhees, executor, 8 N. J. L. J., 211, which was 
followed by the Essex Orphans’ Court, in the matter 
of Post, executor, in November, 1882. The New 
York court holds that executors are not responsible 
for loss upon securities found in the testator’s estate, 
merely because they have failed to convert them into 
money without delay, but are only required to act 
with prudence and discretion in the conversion of 
the estate within a reasonable time with a view to 
the condition of the market and the nature of the 
This is certainly the rule which must 
prevail. The other rule would compel executors 
deliberately to sacrifice the estates in order to pro- 
tect themselves from risk of personal loss.” We 
agree with the Journa/, and cannot conceive how the 
contrary view could ever have obtained. Mr. 
Schouler, in his work on Executors and Administra- 
tors, just published, takes the view adopted by our 
court, 


securities, 


The same journal says: “ Our Legislature seems to 
consider itself omnipotent, even more powerful than 
the British Parliament. It has passed an act entitled 
‘an act to limit the age and employment hours of 
children, minors and women.’ Parliament did not 
attempt to carry out the Malthusian plan for limiting 
the production of children, but the New Jersey 
Legislature has undertaken to limit the age of 
children already produced. That part of the act 
which proposes to limit the age of women must have 
been passed for the benefit of spinsters who find 
themselves unable to preserve the charms of their 
youth.” The women ought to be very thankful for 
any act to limit their age. This act reminds us of a 
bill proposed (we believe it did not pass) in our last 
legislature, making it penal to sell or give any 
dime novel or other work of fiction to any minor. 
This would have cut off many good and many 
“ goody ” books, such as Sanford and Merton, and 
the Rollo books, and Miss Edgeworth’s works, and 
would not have interfered with the “ Police Gazette,” 
or the ‘‘Day’s Doings,” and the like. In Oregon 
they have a law ‘‘to regulate hurdy-gurdy dance- 
houses,” and in State v. Tilley, 9 Or. 125, it is held 
that a house kept for public dancing simply is not a 
“hurdy-gurdy dance-house.” The court say that 
‘‘hurdy-gurdies” are a species of public dancing, 
but decline to define the term particularly. We are 


thus left in the dark, as perhaps the dancers are, and 
must infer that the “hurdy-gurdy” is a more disso- 
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lute, debauched and bacchanalian instrument than 
the fiddle, for example. 


Mr. Theodore Bacon reprints from the New York 
State Bar Association Reports his paper on Profes- 
sional Comity, on which we commented at the time 
it was read. He does us the honor of appending 
the remarks we then made upon his paper, and also 
gives his own rejoinder, Mr. Bacon also prints his 
paper read before the American Social Science 
Association, last September, on Professional Ethics. 
Here the essayist takes a rather but not altogether 
gloomy view of our profession, He deplores the 
excessive number of lawyers, and says that a con- 
siderable proportion of them may be ‘‘ contemptible 
and beneath contempt in juristic learning and 
general attainment ;” but he thinks that ‘‘a larger 
share to-day, probably, than ever before, of. the 
intelligence, the intellectual force, and the civic 
activity of the community is found in the ranks of this 
vast and semi-organized army,” and ‘the influence 
of the bar is probably greater than a century or a 
generation ago.” But yet he is inclined to believe 
that the prevalent estimate of our lawyers regards a 
false morality as their established standard of duty, 
makes a current jest of a lawyer’s conscience and a 
lawyer’s honesty, and recognizes the custom of 
excusing or palliating acrafty act or a disingenuous 
word because it is alawyer’s. He also admits the 
existence in the legal ranks of examples of “ as base, 
deliberate and ingenious depravity as any that less 
favored by fortune or cunning have gravitated 
into the penitentiary,” and among the respectable 
members ‘a half-sad, half-humorous consensus’? as 
to this fact, and ‘‘ an altogether sad acquiesence ” in 
it. For this reputation and this fact he roundly 
blames the avowals of distinguished jurists as to the 
proper basis of professional conduct. He severely 
reprehends the extravagant utterance of Lord 
Brougham as to the lawyer’s duty. He very success- 
fully defends the profession against the accusation 
of advocating causes which they know to be wrong. 
To illustrate this point he argues that while he deems 
the usury law ‘‘ barbaric” and ‘‘ atrocious ”— 
(probably Mr. Bacon is not a borrower)—he deems 
it quite right for a lawyer to set up the defense of 
usury for his client, because it is the law, however 
much he may and should despise his client. He 
finds ‘‘no lower ethical basis of action for the 
advocate than any other member of society.” Mr. 
Bacon has thoughts of his own,and has the honesty 
and independence to speak them out. That is the 
reason why we always admire although we may not 
agree with him. The appended discussion of this 
paper is somewhat amusing. Judge Peabody thought 
that lawyers seldom do any thing very wrong, and 
scarified those who talk of the ‘‘low tone of the 
profession.” Prof. Wayland was more vague, be- 
cause he agreed with Judge Peabody and Mr. 
Bacon too. Mr. Lewis S. Delafield thought there 
was a good deal of justice in the popular estimate 
of the profession, and that the profession would 
continue to decline unless a great many Jonahs were 








| 





362 





THE ALBANY LAW JOURNAL. 























thrown over board; and he took pains to say that 
the Jonahs are not all in the cities. Prof. Dwight 
thought the trouble, if there is any, springs from a 
low standard of professional education. Prof. 
Baldwin believed the tone of the legal profession 
was never so high as now, and said he knew of two 
attorneys being disbarred, one in Missouri and one in 
Maryland, and Rev. Dr. Wayland wanted to know 
if “it is not the case that in many instances the most 
highly educated attorneys prove the most facile and 
unscrupulous instruments as the advocates of large 
corporations and monopolists?” 


It is a comfort to learn that lawyers are not so 
unpopular now as they were a hundred years ago. 
Just as the most saintly public men, such as Wash- 
ington, were worse abused in their own times than 
the worst men of our day now are, so the lawyers 
used to be more cordially hated and despised than 
now. In his recent fascinating ‘‘ History of the 
American People,” Mr. McMaster, the American 
Macauley, gives the following account of public 
feeling in Massachusetts toward lawyers in 1787: 
“With the merchants, in the condemnation of the 
multitude, were joined the lawyers. Indeed of the 
two classes, the members of the bar were the more 
hated and despised. The mere sight of a lawyer as 
he hurried along the street was enough to call forth 
an oath or a muttered curse from the louts who 
hung round the tavern, The reason is plain. During 
the years of the war the administration of justice 
had been almost wholiy suspended. After the war, 
debt had increased to a frightful extent. The 
combination of these two circumstances had multi- 
plied civil actions, toa number that seems scarcely 
credible. The lawyers were overwhelmed with cases. 
The courts could not try half that came before them. 
For every man who had an old debt, or a mortgage, 
or a claim against a Tory or a refugee, hastened to 
have it adjusted. While therefore every one else 
was idle, the lawyers were busy, and as they always 
exacted aretainer,and were sure to obtain their fees, 
grewrich fast. Every young man became an attorney, 
and every attorney did well. Such prosperity soon 
marked them out as fit subjects for the discon- 
tented to vent their angeron. They were denounced 
as banditti, as blood-suckers, as _pick-pockets, 
as wind-bags, as smooth-tongued rogues. Those 
who having no cases had little cause to complain of 
the lawyers, murmured that it was a gross outrage 
to tax them to pay for the sittings of courts into 
which they never had brought and never would 
bring an action. Meanwhile the newspapers were 
filled with inflammatory writings. The burdens 
that afflicted the State were attributed to the attor- 
neys. One paper repeatedly insisted that this class 
of men should be abolished. Another called upon 
their electors to leave them out of office, and to bid 
their representatives annihilate them. The advice 
was largely followed. In almost every country town 
a knowledge of the law was held to be the best 
reason in the world why a man should not be made 





a legislator. * * * This folly was combated 
with ridicule. One writer remarked that it was 
truly laughable to hear his townsmen gravely voting 
that the lawyers were a grievance. Did not every 
man of sense know tliey were a result, not a cause 
of public evils? They grew out of laziness, out of 
dilatoriness in paying debts, out of breaches of con- 
tracts, out, in short,of the vices of the people, just as 
mushrooms sprang out of dung-hills after a shower, 
or distilleries from a taste for New England rum, 
The sober and frugal Dutchmen of New York had 
no use for lawyers. Before the war, there was in 
the whole of Orange county but one action for debt 
tried in eighteen yevrs. The industrious Quaker 
and Germans of Pennsylvania had no use for lawyers 
A tax-collector never called on them twice. They 
had no grievances. Neither would the New England 
man when he learned to save.” 





The Legislature passed the partisan bill for letting 
the contracts for printing the Court of Appeals Re- 
ports, by the skin of their teeth. It was squeezed 
through the Senate by one vote, one Senator who 
had loudly and publicly denounced the bill saving 
it at the last gasp. It is an indecent and desperate 
job, and its constitutionality is by no means clear. 
We hope the Governor will look well to the policy 
and the constitutionality of it. We believe thata 
majority of the judges are strongly opposed to it. 
We believe that it will saddle them with an undigni- 
fied and odious burden. We fear that it will sub- 
ject them to accusations of partisanship and favor- 
itism which have never before been made against 
them. This court has been peculiarly free from such 
suspicion, and its usefulness would be hurt by any 
scent of jobbery. If the judges should themselves 
award the contract, undoubtedly they would do it 
honestly and judiciously; but if it happened to fall 
into the hands of persons of the same political faith 
as a majority of the court, what would be the natural 
cry? Politicians, like the Secretary of State and the 
Comptroller, are not hurt by charges of partisanship; 
judges are. To put this power into the hands of 
the clerk and reporter would be intolerable; to put 
it into the unwilling hands of the judges is very 
improper. 

——— 


NOTES OF CASES. 


N Combe v. De la Bere, English Court of Appeal, 
December 1, 1882, 48 L. T. Rep. (N. 8.) 298, 

it was contended that a sentence of the court of 
arches, depriving a clergyman of his benefice, was 
void because pronounced in committee-room E 
of the House of Lords, a place privileged from 
ecclesiastical jurisdiction because it is within a 
‘* peculiar,” is part of a royal residence, and part of 
a royal palace, it being part of the old palace of 
Westminster. The contention was not supported. 
Jessel, M. R., started‘off thus: ‘‘ Although I do 
not find fault with the appellant for taking sucha 
point —for a clergyman who has been deprived of 
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his living is entitled to take any technical point 
that by any possibility wili avail him —I am sorry 
to say the time of the ccurt has been consumed for 
a whole day by what I will admit to be a very 
interesting argument on the part of Dr. Phillimore, 
showing great antiquarian and legal research on the 
question whether a judge who pronounced a sen- 
tence, which is not otherwise found fault with, was 
sitting in the right room. That is the whole point. 
I suppose, if he had walked into the street outside 
and delivered his sentence there, no possibility of 
objection could have arisen. But it is said, that 
because he sat in Committee-room E of the House of 
Lords, that was a sitting in a Royal palace, which 
was aplace exempt from the ecclesiastical jurisdic- 
tion which he exercised as Dean of Arches, and 
therefore that his sentence is a nullity. I regret to 
have to decide such a point, but as it has been 
raised on the part of a man who has been deprived 
of his living by the sentence, of course the point 
must be treated seriously, and we must consider 
whether there is any legal foundation for the argu- 
ment of the appellant’s counsel.” 


It will be interesting to the great class of ‘‘ drum- 
mers,” or to speak more respectfully, commercial 
travellers, to learn that when on salary they are not 
‘* laborers,” at least not such within the meaning of 
a constitutional provision which makes stockholders 
liable for labor debts. Such is the holding in Jones 
v. Avery, Michigan Supreme Court. April 18, 1883. 
The court said: ‘The plaintiff’s connection with 
the company and the nature of his occupation were 
fully explained by him as a witness. He said : ‘The 
kind of labor I rendered to the said company was 
that of travelling salesman or agent, selling their 
goods. My duties consisted in soliciting orders for 
the sale of the company’s goods from customers, 
who were using those or similar goods in different 
towns through the country. Icarried samples with 
me always; I carried this assortment of samples 
with me to each customer or man I solicited. I was 
to receive a salary or compensation at the rate of 
$1,000 per year; that was my agreement.’ From 
this it seems evident to the court that he was 
not a labor performer for the corporation in the sense 
contemplated in the provisions for holding stock- 
holders liable. He had no part in carrying on the 
establishment, nor in the manufacture. He was a 
mere outside agent or representative of the company 
to bring business to it, upon a salary. As regards 
the present question, his position was nearer the 
position of an officer of the corporation than that of 
a laborer.” See Browne’s Common Words and 
Phrases,” tit. ‘‘Laborer.” As to the construction 
of the same word in mechanics’ tien law, see 21 ALB. 
Law. Jour. 405. 


In Bradley v. Western Union Telegraph Company, 
Hamilton (Ohio) Common Pleas, 9 Cin. Law Bull., 
223, it was held that the business of collecting and 
selling ‘‘ commercial news,” is not part of the public 





duty of a telegraph company, as a carrier of mes- 
sages for hire, and the court will not enjoin it from 
discontinuing to furnish such ‘‘ commercial news ” 
to one of its customers, or from removing from his 
office the ticker through which the quotations are 
furnished. The news in question was quotations of 
the price of grain, etc. The court said: ‘This 
business of collecting and furnishing ‘commercial 
news’ is entirely separate and distinct from the 
business of the defendant as a common carrier of 
messages for hire from one person to another, over 
its wires, and I cannot see that it differs in its nature 
from the business of any of our merchants who pur- 
chase goods and merchandise, in the east and else- 
where, and bring them here to dispose of to their 
customers. The fact that one is tangible in its 
nature, and the other intangible, does not, I think, 
make any difference in principle. I use the words 
‘common carrier,’ not as applicable generally to 
telegraph companies, but only to their duty to 
receive and transmit messages for the public. The 
law of bailment is the foundation of the law govern- 
ing common carriers, and the ordinary definition of 
bailment is, a delivery of something of a personal 
nature by one to another upon a contract, express or 
implied, that that other will dispose of the thing 
according to the instructions given him, 2 Bl. Com. 
451; Story Bailm, § 2; 2 Kent Com. 559. But in 
this case, the quotations collected by the defendant 
are its own property until delivered into the pos- 
session of the plaintiff, and are not in any sense the 
subject of a bailment. I am not aware of any 
adjudicated case on the subject, but it seems to me 
clear on principle, that in collecting and furnishing 
the quotations which are the subject of this contro- 
versy, the defendant was engaging in a business en- 
tirely distinct from its public duties. If lam correct 
in my conclusion, then as to the business which is 
the subject of this controversy, the defendant occu- 
pied the same relation to the plaintiff that any pri- 
vate individual would, and as the alleged contract 
had no definite time to run, the defendant might 
rightfully discontinue furnishing the quotation at 
any time, subject of course to the provision as to 
notice, and as to that, I think the plaintiff’s remedy 
would be adequate at law in an action for the breach 
of the contract, and the court would refuse the aid 
of its extraordinary powers, I think this would 
apply to the removal of the ticker as well.” 





RHODE ISLAND REPORTS. 





HE appearance of a volume of the Rhode Island 
Reports is so infrequent an occurrence that it 
deserves to be signalized by especial notice. The 
cases are generally important. The court is one of 
the best in this country, and it is not overworked or 
hurried. The reporter, Mr. Green, is one of the 
most accurate and intelligent. The reports are 
beautifully printed. On the whole we wish they 
came out oftener than once in two years. 
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The present volume, 13th, contains a considerable 
number of interesting cases, to some of which we have 
possibly referred before. We now particularly note 
the following: Bradbury v. Furlong, p. 15.—The 
statute giving a cause of action for death inflicted by 
the wrongful act of another does not cover the case of 
mere passive neglect or omission of duty. Von Storch 
v. Winslow, p. 23.-— A sewing machine and a piano 
are articles of ‘‘household furniture.” Boston & 
Colorado Smelting Co. v. Smith, p. 27. — An agree- 
ment to loan money orindorse for the berrower’s 
business, in consideration of a certain percentage 
of the net profits of the business, does not constitute 
the parties partners as between themselves or as to 
third persons. Sprague v. Tripp, p. 38. —A city 
owning land on both sides of a private way, its high- 
way commissioners took gravel from the land and 
the way, for repairing other and remote highways, 
rendering the private way impassable. Held, that 
an action would lie in favor of another owner on the 
private way against the city. National Exchange 
Bank v. Watterson,p. 91. — To avoid an ante-nuptial 
settlement as against the settlor’s creditors it must 
be shown that both parties knew of the intended 
fraud. King v. Baltimore, p. 117.— A proposal by 
A. that if B. contracts with C. for materials to be 
used in building, promising to pay therefor from 
moneys received by him for such building, A. will 
guarantee the faithful performance of such contract 
with C., is conditional, and not binding until notice 
of acceptance. Bennett v. Fifield, p. 139. — A. left 
in a highway an object calculated to frighten horses ; 
the town negligently suffered it to remain; B.’s 
horse was frightened by it and ran away, causing 
injury to B.; Aeld, that A. and the town were not 
joint wrong-doers, and B. might recover against the 
town alone. Sawyer v. Brownell, p. 141. — For 
accommodation and to enable A. to borrow money, 
B. and C. indorsed his note payable on demand with 
interest. Held, that C. was liable only as in- 
dorser. Bowden v. Lewis, p. 189. —The plaintiff 
built an oyster house in a tidal river in front of the 
defendant’s villa lots. The defendant pulled it 
down, claiming that it obstructed his prospect and 
the access to his lots, and its use would diminish the 
value of his lots. Held, that he could not justify 
because of obstructions to the prospect; nor as the 
building had never been used, because of diminution 
of value; nor as no one had used the water way for 
access, because of obstruction of access. 

In State v. Beswick, p. 211, it is held that a statute 
providing that in a prosecution for illegally selling 
spirituous liquors, it shall not be necessary to prove 
that such liquors were kept for sale, but the notori- 
ous character of the premises, or the notoriously 
bad or intemperate character of the frequenters, or 
the keeping of implements or appurtenances usual 
to tippling shops shall be prima facie evidence of 
such keeping, is unconstitutional. In State v. [iggins, 
p. 330, it was held that a statute providing that evi- 
dence of the sale or keeping of intoxicating liquors 
for sale shall be prima facie evidence that such sale 
or keeping is illegal, is constitutional. In State 





v. Kartz, p. 528, it was held that a statute providing 
that every person keeping a place in which it is 
reputed that intoxicating liquors are sold without 
a license, shall be punished, is unconstitutional. In 
State v. Mellor, p. 666, it was held that a statute 
providing that evidence of the sale or keeping for 
sale of intoxicating liquors shall be evidence of 
illegal sale or keeping, is valid. 

No action lies to recover a minor’s wages earned in 
violation of a statute prohibiting the employment of 
certain minors in certain employments. —Birkett v, 
Chatterton, p. 299. Furniture was insured, being 
described as “ ali contained in house number _, M. 
street,’ etc. The insured, without the insurer's 
knowledge, removed it to a house in another street, 
where it was consumed by fire. Held, that he could 
recover.—Lyons v. Providence, Washington Ins. Co., 
p. 347. (See 27 Alb. Law Jour. 263.) A pupil ina 
city public school has no ection against the city for 
a personal injury sustained by reason of a defect in 
the heating apparatus of the school building.— Wizon 
v. Newport, p. 454. An oral contract for service 
for one year, to begin as soon as the employee could, 
and not begun until a week after the agreement, is 
within the statute of frauds.—Sutcliffe v. Atlantic 
Mills, p. 480. An attorney at law has no implied 
power to settle his client’s suit, but a fair and 
reasonable compromise, made by the attorney with 
the assent of the party in interest but without the 
knowledge of the plaintiff of record, will not be dis- 
turbed.— Whipple v. Whitman, p. 512. (See 41 Am, 
Rep. 846.) A carrier is prima facie responsible only for 
his own route; and where there are several connect- 
ing carriers each may demand payment in advance, 
and may pay back charges and have a lien therefor 
and for his own.—Knight v. Providence & Worcester 
R. Co., p. 572. The defense of fraud in the procur 
ing of a note is not available to one who bought the 
note for less than its face value and not in the usual 
course of business. —Millard v. Barton, p. 601. No 
action lies for preventing one from attending his 
wife’s funeral. —Neilson v. Brown, p. 651. 


——_—_¢——___— 


THE LATE LORD CAMPBELL. 
II. 

REATHING out mysteriously from some un- 
known quarter, ever aud anon, this provoking 
jargon would smite upon the ear of the irate domine, 
and enacting for his own use a private statute of hue and 
cry, he did not hesitate to visit upon the whole school 
the sins of the particular offenders who found acces- 
sories after the fact in all their companions. The 
flagellations thus administered must have been be- 
stowed with uncommon vivacity, if one might judge 
by the lively recollection of their infliction retained 

by the chief justice to his latest hour. 

Later, but at the still early age of eleven, John and 
George Campbell were sent to the university of St. 
Andrews, where the former acquired most of his 
scholastic education, and where, in respect to his 
father’s most eager predilection, he eatered upon the 
study of divinity. Writers arrogating to themselves 
very superior and thorough classical instruction, 
refer to Campbell’s education as “‘ deficient,” but such 
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an expression means very different things in the 
mouth of different persons. To Brougham a like 
“ deficiency ’’ is imputed by Campbell, yet most of us 
would manage to modestly subsist, even in literary 
society, with the consciousness of such meagre acquire- 
ments. We learn, in the biography now under review, 
of the “abject poverty”? of Lyndhurst at a certain 
period, which in the next line is defined to be two 
thousand pounds a year of spending money. Doubtless 
the ‘limited’? education of Lord Campbell was on 
the same scale. At least no one has ever taken the 
biographer of the Chancellors for a Kenyon in that 
regard. It is certain that he had seven years of ex- 
perience and study at the university, devoting a por- 
tion of his time to ‘‘ divinity’ under the charge of 
Professor Nilson in the department of church history, 
and (it is to be hoped) of instructors more competent 
—orat least, to whom the work was more congenial 
—in other branches of the school of “ humanity.” 
After a short engagement as private tutor to the son 
of a considerable Scotch laird, he finally received an 
invitation in the spring of 1798, to occupy the same 
position in the family of one Mr. Webster, a commer- 
cial potentate of London. His father urged him 
“sair’’ to remain at Cupar and succeed him in com- 
forting the neighbors with the good old doctrine of 
the salamandrine worm and the stubborn fire, but the 
heart of the ambitious youth had ‘* gone before him” 
to dwell ‘‘among the haunts of men,” in that great 
city, the Mecca of British devotion and aspiration, 
whose countless lamps with their fringes “‘ struggling 
up some fathoms into the ancient reign of night,” 
were supposed by Herr Teufelsdroekh to disturb no 
little the cogitations of Bootes as he ‘‘ drove his dogs 
through the zenith in their leash of sidereal fire;’’ but 
which, to the eyes of our stout young Caledonian adven- 
turer, were a beacon of encouragement and invitation 
to enter and make his way in that sleepless capital. 
Once *‘in among the lights he looked at,’’ he was not 
slow in exemplifying the capacities of native Scotch 
thrift and talent. His tutorship was of course but 
a temporary, and soon a subsidiary matter. In a short 
time we find him occupying a responsible post as cor- 
respondent of the daily Morning Chronicle, devoting 
himself ostensibly to dramatic criticism, but report- 
ing current events, speeches, etc., as they seemed to 
demand his unweariable attention. Drawn by the 
character of his work to the courts of law and the 
Houses of Parliament, the career of a lawyer and 
politician readily engaged his ambition. The sovereign 
good sense of John Campbell did not mislead him 
when that abiding spirit of self-satisfaction, which 
like the faithful Mr. Micawber’s, “never deserted ”’ 
him, whispered that in him the qualities of a great 
lawyer were but waiting development. To read the 
life of a great advocate as merely limned in outline in 
ordinary biography will give no conception of the diffi- 
culties which lay in the way of becoming an English 
barrister in the early part of this century. Years of 
laborious apprenticeship, with heavy current expenses, 
and a jealous demand on the student's time, which 
left short space for other work to acquire the means 
of defraying them, were but a small portion of the 
difficulties which had to be encountered. Against 
such obstacles no ‘‘apprentice at the law”’ ever op- 
posed a hardier and more cheerful resolution than 
“Jock Campbell.”’ True it is that “a faint heart” 
would occasionally bring an ominous frown to the face 
ofthe “fair lady”’’ fortune, but ‘“*Jock’’ knew how to 
rally on the instant, and win back the capricious divinity 
with gracious amends — an art which he did not fail 
to turn to advantage in after years, when fortune, in 
the shape of a less aerial young lady, demanded a bold 
second asking. Now, of silver and gold Campbell had 
but little — being chiefly possessed of another metal 





whose convertibility into gold is supposed to be a 
monopoly of legal possession. But his brother George 
had taken a shorter road, through the medium of 
trade in the East Indies, to that which commands the 
respect of the world. A more generous brother never 
lived, and it is agreeable to know that his kindness 
met its reward, not only in the restoration of the hun- 
dred pounds which he advanced to pay the fee of the 
great Mr. Tidd, but in the renown of the grateful re- 
cipient, and the noble candor with which he so freely 
makes his obligations known to the world. Indeed, 
there is no reason why the admission should detract 
from his own reputation as ‘‘a self-made man,” for 
with all due respect to such, one may well be skeptical 
of their being so entirely self-made as they and their 
friends soon learn to claim. Away back in the dim, 
half-forgotten beginnings of illustrious lives how often 
some obscure brother’s hundred pounds the bounty 
of some kind friend’s table and roof, the sustaining 
aid of some trivial employment in the first hours of 
unproductive professional effort, have enabled some 
future great man “ to labor and to wait’’ in his chosen 
path until proficiency has finally been crowned with 
success! All honor to these humble makers of great 
men, who go to their graves unknown, but we will 
hope, not unlamented! But to return to Campbell. 
According to “W.C.S.”, the distinguished biogra- 
pher of the greater Whig Chancellor, whose familiarity 
with the ‘‘unknowable,”’ as illustrated by his sketch 
in the ninth edition of the Encyclopedia Britannica, 
would delight the soul of Herbert Spencer, he became, 
with Denman and others, a pupil of * the well-known” 
special pleader, Mr. Warren. Now, the only tutor of 
whom Campbell tells us is Tidd, and as he found it 
“like pulling eye-teeth’’ to raise the one hundred 
pounds paid to the latter, the other ‘* well-known” 
gentleman must have taught ‘on tic,’’ a habit to 
which the special pleaders of that day do not appear to 
have been addicted. Indeed, we much suspect that 
Mr. Warren gave his lessons ** on the sly,’’ for not only 
is he ignored by Campbell, but the ungrateful biogra 
pher of Denman, Sir Joseph Arnould, attributes his 
instruction in the law, first to Butler, and afterward 
to Dampier and Tidd. As ‘‘W.C. 8." is a most un- 
sparing defamer of Campbell, perhaps it is not amiss 
to give such an instance of his accuracy and the au- 
thenticity of his information. Butlet us ‘‘on’’ — as 
Campbell went in his career—from a trusted chief clerk 
in Tidd’s office, we find him soon in business on his 
own account, having been duly called to the bar by 
the ancient and honorable society of Lincoln’s Inn. 

It is needless to speak of his industrious attention to 
all he undertook. The little retainers that came in 
ere long laid the stepping-stone to larger ones, and 
each and every client was rewarded for his generous 
patronage by the assiduous labors of one of the ablest 
and most acute young barristers that had been called 
to the barin many aday. Nor did he fail then, or at 
any other time, to make interest with those whom he 
thought capable of advancing his ambition. He lost 
no time in paying his respects to Lord Bredalbane, the 
only influential relative of his family in London, and 
though somewhat c/illed by his first reception, he 
continued his attentions until they met such return 
as he desired. Yet was John Campbell “every 
whit’? @ man, and no obsequious pliancy was in the 
hinges of his knees. It seems that he was destined, 
like Erskine, to unite the military to the legal char- 
acter, for it was about the period of his novitiate in 
the law that the *‘ Little Corporal’? was amusing the 
French people by those fruitless attempts to scale 
England’s briny barriers, which in the last few years 
have given plausibility to the senseless opposition 
urged against a sub-marine passage through the 
channel, though more seriously damaging the island 
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empire than all the guns and flotillas of Boulogne. 
Doubtless our hero was a soldierly figure in the uni- 
form and equipments of which he seemed so proud, 
and one who on accession, would not have been recre- 
ant to the memories of Balaklava and Lucknow. The 
drill and march which made up the unsubstantial 
pageant of mimic war served to develop his physical 
manhood and originate those habits of hardy exercise 
which contributed materially to the powers of endur- 
ance upon which he had to draw so copiously in after 
life. So slowly and surely John Campbell rose in his 
profession, building his reputation upon a work 
which at one time he thought more irksome than the 
life of a soldier, but of which he afterward formed a 
better opinion; a work which had been attempted 
before by Espinasse with but limited success pecun- 
iarly, but which promised better under the liberal 
offer of Joseph Butterworth, the publisher. Thus it 
was that Cumpbell’s Nisi Prius Reports became can- 
didates for professional favor — and received it imme- 
diately and unstintingly. These labors are extended 
by the encyclopedic ‘‘W. C. 8.” to the decisions of 
the King’s Bench and Common Pleas, but as no such 
work was “‘ nominated in the bond ” with Butterworth, 
it may be inferred with diffidence, that for once, this 
reliable writer was mistaken. Still Campbelladded to 
his income and his reputation, venturing on the Ox- 
ford Circuit and conquering a leading practice there 
against formidable competition of talent that might 
well have daunted a man of even superior ability 
without the same inflexible moral stamina. In 1813, 
at the age of thirty-four, he was in receipt of an in- 
come of seventeen hundred pounds. About this time 
he mentions to his brother that two girls whom he had 
thought of marrying are engaged to rivals of his. 
From the dual character of his attachment one might 
well suspect that he had some speculation in his eye. 
Indeed it is hard to get rid of the disagreeable idea 
that his interest in the noble lady whom he finally 
married originated in a shrewd anticipation of worldly 
advantage to himself. This lady was the daughter of 
Sir James Scarlett, the most successful advocate at the 
English bar, a man whose career in public life 
gave every assurance of wealth and honor to all who 
might be connected with him. Yet while it is diffi- 
cult to discard the disagreeable suspicion that when 
Mary Scarlett was first addressed by him,the thrifty 
Scotsman had an eye to ‘‘the main chance” in pros- 
pect, no one can read the letters which followed his 
first rejection (possibly induced by a like apprehension 
on her part), without feeling that love had over- 
mastered every more sordid impulse. He writes to 
his brother: ‘“‘Tam at this moment wholly unfit to 
perform the duties of life. I most sincerely believe it 
would be the best thing for myself and my friends if 
I were at once released from them. I shall never be a 
credit or acomfort to you more.”’ Poor fellow! Pretty 
*“ gushing,’’ we should say in these days of slang. He 
should have remembered the consolation of the old 
Greek, Musaeus, 

** Youth (?)* reads in woman’s frownsa smiling doom. 

And threats are harbingers of joys to come.” 

But consolation came in due time. The gentle 
Mary gave favorable entertainment to a bill of review 
and declared that there was error on the first hearing. 
So all went happily, and the great lawyer Campbell 
became son-in-law of the great lawyer, Scarlett. 
“With Douglas joined to Roderick Dhu did friends 
and allies flock anew,’ and although the bridegroom 
was not unmindful of the well-known observation 
that “ marriage is valuable for purposes of alliance,” 
he found in his lovely and noble-minded companion 
all that is necessary to minister to the gentler prompt- 


* “ Absque hoc '’—unless, indeed, such a “youth of forty” 
as Mr. Phunky—— alias “ Monkey ;” per Stareleigh, J. 








ings of every generous heart and “bring the statelier 
Eden back to man.” And still grew Campbell’s prac 
tice and reputation. A seat in Parliament soon 
added scope and facilities to his ambition, and his 
rise to power was rapid. In quick succession the offi- 
ces of solicitor-general, attorney-general and lord 
chancellor of Ireland rewarded his acknowledged 
abilities and public services. But the last distine- 
tion was a very sinister one, accompanied, as it was 
by atitle of nobility which after his short term of 
office disqualified him from practicing his profession. 
But that good fortune which never entirely deserted 
him again came to the rescue, and procured for him 
the chancellorship of the Duchy of Lancaster, a sta- 
tion in which honor and emoluments were not held, 
as usual, by the tenure of laborions days and sleepless 
nights. It was about this period that according to the 
maledicent “W. C. S.,” ‘*the unlucky dream of 
literary fame troubled his leisure.’’ The result of that 
‘dream’ was the lives of the lord chancellors and 
chief justices, characterized by this eminent critic as 
‘** the ill-digested results of desultory learning, with- 
out a trace of scientific symmetry or literary taste; 
without a spark of that divine imaginative sympathy 
which alone gives flesh and spirit to the dead bones of 
the past.”” Asto the “scientific symmetry” of the 
work, few have attempted to speak; probably from 
not having any very clear conception of what is meant, 
and as to the sympathetic excursions of the imagina- 
tion within the domains of history, it would be pre- 
sumptuous to disturb the franchise of so fastidious a 
censor to have his ingress, egress and regress to cut 
and carry away such “volunteer ’”’ flowerets of fancy as 
may spring up from that niggard soil. But as to the 
want of literary taste, if here a stubborn defense is 
entered, it will probably not be judged an_ ill-advised 
one, when it is known that Melbourne, Macaulay, 
Lyndhurst and Prince Albert may readily be prayed 
in aid to avouch Lord Campbell's title. Perhaps one 
addicted to indulgence in the pleasures of imaginative 
sympathy may be invincibly skeptical as to the dull 
and humdrum veracity of others, but if the letters 
and other biography which Hon. Mrs. Hardcastle has 
given us as genuine are not inventions, Melbourne 
seized the first opportunity to say to the author: 
“Campbell, your book is excellent. I know not 
whether it is more entertaining or instructive.” But 
then that was after Campbell’s successful defense of him 
on the charge of crim. con. with the beautiful and ac- 
complished granddaughter of Sheridan, the Hon. Mrs. 
Norton, no less distinguished for her genius than for 
her virtuous and lovely character. Perhaps this is a 
suggestion which * W. C. 8.”’ is fully capable of turn- 
ing to advantage. And who knows but that som 
unworthy motive may yet be discovered as actuating 
the unqualified commendation of those other cultured 
and learned men? At any rate the public accepted 
the verdict of such a jury, and within a year from the 
issuance of the first edition, a third one was bought up 
with equal avidity. With such an augmented reputa- 
tion, it was natural that on the resignation of Den 
man all eyes should have turned to Campbell as his 
most probable and appropriate successor. Besides his 
political services to the great Whig party; as impor- 
tant as they were conspicuous, could not with pro- 
priety be overlooked, and Lord John Russell was not 
the man to forget a personal and a party friend. 
Thus Campbell succeeded to the chief-justiceship of 
the Queen’s Bench, and for a number of years held 
that responsible and honorable office to the satisfac- 
tion of his most exacting friends, and with such un- 
failing ability and purity of conduct as to disarm his 
most virulent enemies. It would extend this sketch 
far beyond the limits in view at the outset — which, 
in truth, have already been greatly transcended — 
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to narrate the history of his increasing distinction 


until at length he sat on the wool-sack and grasped 
the great seal of England. Let it be said in conclusion 
that he was never quite able to shake off the drowsy 
fetters of that ‘‘unlucky dream of literary fame” to 
which the great professional brotherhood of two con- 
tinents are indebted for the lives of the chief-justices 
and lord chancellors. In some other moments of ill- 
omened (?) leisure, he developed an ingenious theory 
as to the legal acquirements of Shakespere, establish- 
ing to the satisfaction of many readers that the Great 
Bard was probably at one time a lawyer’s clerk, or 
pupil, or both. The filial labors of Hon. Mrs. Hard- 
castle have preserved incontestable evidence, in the 
form of letters from Macaulay, Charles Dickens, Dean 
Milman and Mr. Gladstone, that the pregnant sug- 
gestions of her father received their hearty adoption, 
and it would seem presumptuous almost to volunteer 
a concurrence, much less to differ with such authori- 
ties — for we know who “rush in where angels fear to 
tread ’* — were it not for the over-balancing opinion 
of “ W. C. 8.” that the essay was only “amusing and 
extremely inconclusive.’’ One might venture to 
suggest in reply that a writer whose knowledge of the 
law was so consummate as to give rise in modern times 
to truly learned and sincere efforts to identify him 
with the profound accomplished Bacon, must have 
been competent at least to ‘‘ write himself ‘armigero’ 
in any bill, warrant, quittance or obligation.” 

Well, at last comes the end. The great lord chan- 
cellor of the ‘unimpaired digestion’? had lived his 
allotted three score and ten years, and though they 
attained to four score, yet were they not labor and 
sorrow, but tothe last his eye was not dim nor his 
natural force abated. Let him rest in peace. If his 
defense by the present writer has been in strong lan- 
guage, and if great names have been audaciously at- 
tacked, as to the first, let the wanton malignity of his 
defamers be remembered in extenuation, and as to the 
last. is it so hardy after all for a lawyer-student, some- 
what old in harness, to try conclusions with a writer 
like Miss Martineau, so ignorant of her subject as to 
felicitate the admirers of Denman with the happy 
application, in the trial of Queen Caroline, of Milton’s 
mighty lines, concluding, ‘‘what seemed its head the 
likeness of a kingly crown had on’’? Does not every 
legal tyro, with his undried sheep-skin know that it 
was Brougham who startled the guilty soul of ‘the 
first gentleman in Europe”’ with those tremendous 
words? But letus end. The great Lord Campbell, 
with all his faults, and all his virtues is no more. No 
truer man or one of stouter stuff has crossed the 
border since ‘‘the hunting of the cheviot’’ where 
“the doughty Douglas’’ was slain, and from which 
“the Percy never went away.’ ‘*God give us all 
good ending,” prays the bard who sings that bloody 
day. If to fail in harness like Douglas and ‘the 
Percy ” is the just fulfillment of such a wish, then the 
brave ‘“‘ Baron Campbell”? made a worthy end. That 
**old man eloquent,’’ the venerable Lord Belhaven, 
when opposing the union of England and Scotland, 
figured in melancholy prophecy the humiliation of his 
ancient mother, Caledonia, in merging her nationality 
is that of Great Britain, but even his descendants 
must have been gratified to find such forebodings so 
happily dissipated, and to see the brghtest pages of 
the judicial annals of a common country adorned by 
the names of Mansfield and Erskine and Campbell. 

Huau F. Murray 

Wrrson, N. C. 





- GIFT OF CERTIFICATE OF DEPOSIT. 


SUPREME COURT OF THE UNITED STATES, 
MARCH 26, 1883. 


BasKeET v. HASSELL. 


C., the owner of a certificate of deposit payable to his order, 
during his last sickness in apprehension of death wrote 
thereon this indorsement to which he signed his name: 
‘*Pay to Martin Basket, no one else, then not till my death. 
My life seems to be uncertain. I may live through this 
spell. Then I will attend to it myself.’ He then deliv- 
ered the certificate to Basket. Held not a valid donatio 
mortis causa, and that the administrator of C. was en- 
titled to the certificate. 

If the gift does not take effect as an executed and complete 
transfer to the donee of possession and title, either legal 
or equitable, during the life of the donor, it is a testamen- 
tary disposition good only if made and proved as a will. 


PPEAL from the Circuit Court of the United 
States for the district of Indiana. The opinion 
states the case. 

MatTTrHeEws, J. This is a bill in equity, filed by the 
appellee, a citizen of Tennessee, to which besides the 
appellant, a citizen of Kentucky, the Evansville Na- 
tional Bank of Evansville, Indiana, Samuel Bayard, 
its president, and Henry Reis, its cashier, and James 
W. Shackelford and Robert D. Richardson, attorneys 
for Basket, citizens of Indiana, were made parties de- 
fendant. The single question in the case, was whether 
a certain fund, represented by a certificate of deposit, 
issued by the bank to Chaney in his life-time,belonged 
to Basket, who claimed it as a gift from Chaney, hav- 
ing possession of the certificate, or to the appellee, as 
Chaney’s administrator. Basket asserted his title not 
only by answer, but by a cross-bill. The final decree 
ordered the certificate of deposit to be surrendered to 
the complainant, and that the bank pay to complain- 
ant, as its holder, the amount due thereon. The 
money was then tendered by the bank, in open court, 
and the certificate was deposited with the clerk. It 
was thereupon ordered, Basket having prayed an ap- 
peal, that until the expiration of the time allowed for 
filing a bond on appeal, the bank should hold the 
money as a deposit at four per cent interest, but ifa 
bond be given, that the same be paid to the clerk, and 
by him loaned to the bank on the same terms. Basket 
failed to give the bond required for a supersedeas, but 
afterward prayed another appeal, which he perfected 
by giving bond for costs alone. To this appeal, Basket 
and the appellee are the parties, respectively, the co- 
defendants not having appealed or been cited after 
severance. And on the ground that they are neces- 
sary parties, the appellee has moved to dismiss the ap 
peal. 

It is apparent however that the sole controversy is 
between the present parties to the appeal. By the de- 
livery of the certificate of deposit to the clerk the at- 
torneys of Basket are exonerated from all responsi- 
bility ; and the payment of the money by the bank to 
the appellee equally relieves it and its officers; for not 
being parties to the appeal, and the execution of the 
decree not having been superseded, the decree will 
always furnish them protection, whether affirmed or 
reversed, because if reversed it would only be so as 
between the parties to the appeal. So that the omit- 
ted parties have no legal interest, either in maintain- 
ing or reversing the decree, and consequently are not 
necessary parties to the appeal. Simpson v. Greely, 
20 Wall. 152; Cox v. United States, 6 Pet. 182; Forgay 
v. Conrad, 6 How. 203; Germain v. Mason, 12 Wall. 261. 
The motion to dismiss the appeal is accordingly over- 
ruled. 

The fund in respect to which the controversy has 
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arisen was represented by a certificate of deposit, of 
which the following is a copy: 
“EVANSVILLE NATIONAL BANK, 
“* EVANSVILLE, IND., Sept. 8, 1875. t 

“ H. M. Chaney has deposited in this bank twenty- 
three thousand five hundred and fourteen dollars and 
seventy cents, payable in current funds, to the order 
of himself, on surrender of this certificate properly 
indorsed, with interest at the rate of 6 per cent per 
annum, if left for six months. 

“$23, 514.70. “ Henry Rets, Cashier.” 

Chaney being in possession of this certificate at his 
home in the county of Sumner, State of Tennessee, 
during his last sickness and in apprehension of death» 
wrote on the back thereof the following indorse- 
ment: 

**Pay to Martin Basket of Henderson, Ky.; no one 
else; then not till my death. My life seems to be un- 
certain. I may live through this spell. Then I will 
attend to myself. 

“ H. M. CHANEY.”’ 


Chaney then delivered the certificate to Basket, and 
died, without recovering from that sickness, in Jan- 
uary, 1876. 

It is claimed on behalf of the appellant that this con- 
stitutes a valid donatio mortis causa, which entitles 
him to the fund; and whether it be so, is the sole ques- 
tion for our determination. 

The general doctrine of the common law as to gifts 
of this character is fully recognized by the Supreme 
Court of Tennessee as part of the law of that State. 
Richardson v. Adams, 10 Yerger, 273; Sims v. Walker, 8 
Humph. 503; Gass v. Simpson, 4 Cold. 288. 

In the case last mentioned, that court had occasion 
to consider the nature of such a disposition of prop- 
erty, and the several elements that enter into its 
proper definition. 

Among other things it said: 

‘*A question seems to have arisen, at an early day, 
over which there was much contest, as to the real na- 
ture of gifts causa mortis. Were they gifts inter vivos, 
to take effect before the death of the donor, or were 
they in the nature of a legacy, taking effect only at 
the death of the donor. At the termination of this 
contest, it seems to have been settled, thata gift causa 
mortis is ambulatory and incomplete during the do- 
nor’s life,and is therefore revocable by him and subject 
to his debts, upon a deficiency of assets, not because 
the gift is testamentary orin the nature of a legacy, 
but because such is the condition annexed to it, and 
because it would otherwise be fraudulent as to cred- 
itors; for no man may give his property who is unable 
to pay his debt; and all now agree that it has no other 
property in common with a legacy. The property 
must pass at the time and not be intended to pass at 
the giver’s death; yet the party making the gift does 
not part with the whole interest, save only in a cer- 
tain event; and until the event occurs which is to di- 
vest him, the title remains in the donor. The donee 
is vested with an inchoate title, and the intermediate 
ownership isin him; but his title is defeasible until 
the happening of the event necessary to render it ab- 
solute. It differs from a legacy in this, that it does 
not require probate, does not pass to the executor or 
administrator, but is taken against,not from him. Upon 
the happening of the event upon which the gift is de- 
pendent, the title of the donee becomes, by relation, 
complete and absolute from the time of the delivery, 
and that without any consent or other act on the part 
of the executor or administrator; consequently the 
gift is inter vivos.’”’ In another part of the opinion 
(p. 297), itis said: ‘* Allthe authorities agree that de- 
livery is essential to the validity of the gift, and that 
it is said, is a wise principle of our laws, because 





delivery strengthens the evidence of the gift; and is 
certainly a very powerful fact for the prevention of 
frauds and perjury.” 

In the first of these extracts there is an inaccuracy 
of expression, which seems to have introduced some 
confusion, if not an apparent contradiction, when after 
having stated that ‘‘the property must pass at the 
time and not be intended to pass at the giver’s death,” 
it is added, that “until the event occurs which is to 
divest him the title remains in donor.’’ But a view of 
the entire passage leaves no room to doubt its mean- 
ing; that a donatio mortis causa must be completely 
executed, precisely as required in the case of gifts inter 
vivos, subject to be divested by the happening of any 
of the conditions subsequent, that is, upon actual re- 
vocation by the donor, or by the donor’s surviving the 
apprehended peril, or outliving the donee, or by the 
occurrence of a deficiency of assets necessary to pay 
the debts of the deceased donor. These conditions 
are the only qualifications that distinguish gifts mortis 
causa and inter vivos. On the other hand, if the gift 
does not take effect as an executed and complete 
transfer tothe donee of possession and title, either 
legal or equitable, during the life of the donor, it isa 
testamentary disposition, good only if made and 
proved as a will. 

This statement of the law we think to be correctly 
deduced from the judgments of the highest courts in 
England and in this country; although as might well 
have been expected, since the early introduction of 
the doctrine into the common law from the Roman 
civil law, it has developed, by new and successive ap- 
plications, not without fluctuating and inconsistent 
decisions. 

*“* As to the character of the thing given,’’ says Chief 
Justice Shaw, in Chase v. Redding, 13 Gray, 418-420, 
“the law has undergone some changes. Originally it 
was limited, with some exactness, to chattels, to some 
object of value deliverable by the hand; then ex- 
tended to securities transferable solely by delivery, as 
bank-notes, lottery tickets, notes payable to bearer or 
to order, and indorsed in blank; subsequently it has 
been extended to bonds and other choses in action, in 
writing or represented by a certificate, when the en- 
tire equitable interest is assigned; and in the very 
latest cases on the subject in this Commonwealth, it 
has been held that a note not negotiable, or if negoti- 
able, not actually indorsed, but delivered, passes, with 
aright to use the name of the administrator of the 
promisee, to collect it for the donee’s own use,” citing 
Sessions v. Moseley, 4 Cush. 87; Bates v. Kempton, 7 
Gray, 382; Parish vy. Stone, 14 Pick. 203. 

In the case last mentioned, Parish v. Stone, the 
same distinguished judge speakiug of the cases which 
had extended the doctrine of gifts mortis causa to in- 
clude choses in action, delivered so as to operate only 
as a transfer by equitable assignment ora declaration 
of trust, says further, that ‘“‘these cases all go onthe 
assumption that a bond, note, or other security isa 
valid subsisting obligation for the payment of a sum 
of money, and the gift is, in effect, a gift of the money 
by agift and delivery of the instrument that shows 
its existence and affords the means of reducing it to 
possession.” He had in a previous part of the 
same opinion, stated that “the necessity of an actual 
delivery has been uniformly insisted upon in the ap- 
plication of the rules of the English law to this species 
of gift’’ (p. 204). 

In Camp’s Appeal, 36 Conn. 88, the Supreme Court 
of Errors of Connecticut held thata delivery to a 
donee of asavings bank book, containing entries of 
deposits to the credit of the donor, with the intention 
to give to the donee the deposits represented by the 
book, is a good delivery to constitute a complete gift 
of such deposits, on the general ground that a delivery 





THE ALBANY LAW JOURNAL. 


369 














of a chose in action that would be sufficient to vest an 
equitable title in a purchaser is a sufficient delivery to 
constitute a valid gift of such chose in action, without 
atransfer of the legal title. That was the case ofa 
gift inter vivos. But the court say, referring to the 
case of Brown v. Brown, 18 Conn. 410, as having vir- 
tually determined the point: “Itis true that was a 
donation causa mortis, but the principle involved is 
the same in both cases, as there is no difference in re- 
spect to the requisites of a delivery between the two 
glasses of gifts.” And so Justice Wilde, delivering 
the opinion of the court in Grover v. Grover, 24 Pick. 
261-264, expressly declared that “agift of a chose in 
action, provided no claims of creditors interfere to 
affect its validity, ought to stand on the same footing 
as asale;’’ that the title passed, and the gift became 
perfected by delivery and acceptance; that there was 
therefore ‘‘ no good reason why property thus acquired 
should not be protected as fully and effectually as pro- 
perty acquired by purchase;*’ and showed, by a re- 
ference to the cases, that there was no difference in 
this respect between gifts inter vivos and mortis 
causa. 

In respect to the opinion in this case, it is to be ob- 
served, that it cites with approval the caseof Wright v. 
Wright, 1 Cowen, 598, in which it was decided that the 
promissory note, of which the donor himself was 
maker, might be the subject of a valid gift mortis 
causa, though the concurrence was not upon that 
point. That case however has never been followed. 
It was expressly disapproved and disregarded by the 
Supreme Court of Errors of Connecticut in Raymond 
v. Sellick, 10 Conn. 480, Judge Waite delivering the 
opinion of the court; had been expressly questioned 
and disapproved in Parish v. Stone, 14 Pick. 198-206,by 
Chief Justice Shaw, and was distinctly overruled by 
the Court of Appeals of New York in Harris v. Clark, 
3 Comstock, 93. In that case it was said: ‘Gifts 
however are valid without consideration or actual 
value paid in return. But there must be delivery of 
possession. The contract must have been executed, 
The thing given must be put into the hands of the 
donee, or placed within his power by delivery of the 
means of obtaining it. The gift of the maker's own 
note is the delivery of a promise only, and not of the 
thing promised, and the gift therefore fails. Without 
delivery, the transaction is not valid as an executed 
gift; and without consideration, it is not valid asa 
contract to be executed. The decision in Wright v. 
Wright was founded on a supposed distinction between 
a gift inter vivosand a donatio mortis casua. But there 
appears to be no such distinction. A delivery of pos- 
session is indispensable in either case.”’ 

The case from which this extract is taken was very 
thoroughly argued by Mr. John C. Spencer for the 
plaintiff, and Mr. Charles O'Connor for the defendant, 
and the judgment of the court states and reviews the 
doctrine on the subject with much learning and abil- 
ity. It washeld that a written order upon a third 
person, for the payment of money, made by the donor, 
was not the subject of a valid gift, either inter vivos or 
mortis causa; and the rule applicable in such cases, as 
conceded by Mr. O’Connor, was stated by him as fol- 
lows: 

“Delivery to the donee of such an instrument as 
will enable him, py force of the instrument itself to 
reduce the fund into possession, will suffice, is the 
plaintiff's doctrine. This might safely be conceded. 
It might even be conceded that a delivery out of the 
donor’s control of an instrument, without which he 
could not recover the fund from his debtor or agent, 
would also suffice.”’ 

The same view, in substance, was taken in deciding 
Hewitt v. Kaye, L. R., 6 Eq. 198, which was the case 
of acheck on a banker, given by the drawer mortis 





causa, who died before it was possible to present it, 
and which was held not to be valid. Lord Romilly, 
M. R., said: ‘*‘ When a man on his death bed gives to 
another an instrument, such asa bond, or promissory 
note, or an I. O. U., he gives a chose in action, and the 
delivery of the instrument confers upon donee all the 
rights to the chose in action arising out of the instru- 
ment. That is the principle upon which Amis v. Witt, 
53 Beavan, 619, was decided, where the donor gave the 
donee a document by which the bankers acknowl- 
edged that they held so much money belonging to the 
donor at his disposal, and it was held that the delivery 
of that document conferred upon the donee the right 
to receive themoney. Butacheque is nothing more 
than an order to obtain a certain sum of money, and 
ic makes no difference whether the money is at a 
banker’s or anywhere else. It is an order to deliver 
the money, and if the order is not acted upon in the 
life time of the person who gives it, it is worth noth- 
ing.”’ 

Accordingly the vice-chancellor, Re Beek’s Estate, 
L. R., 13 Eq. 489, refused to sustain as a valid gift a 
check upon a banker, even although its delivery was 
accompanied by that of the donor’s pass-book. 

The same rule, as to an unpaid and unaccepted 
check, was followed in Second National Bank of 
Detroit vy. Williams, 13 Mich. 282. The principle is 
that a check upona bank account is not of itself an 
equitable assignment of the fund (Bank of Republic v. 
Millard, 10 Wall. 152), but if the banker accepts the 
check, or otherwise subjects himself to liability asa 
trustee, prior to the death of the donor, the gift is 
complete and valid. Bromley v. Brunton, L. R., 6 Eq. 
275. 

Contrary decisions have been made in respect to do- 
nations mortis causu of savings bank books,some courts 
holding that the book itself is a document of title, the 
delivery of which, with that intent, isan equitable as- 
signment of the fund. Pierce v. Boston Savings 
Bank, 129 Mass. 425; Hill v. Stevenson, 63 Me. 364; 
Tillinghast v. Wheaton, 8 R. I. 536. Thecontrary was 
held in Ashbrook v. Ryan, 2 Bush, 228, and in McGon- 
nell vy. Murray, Ir. Rep. 3 Eq. 460. 

That a delivery of a certificate of deposit, such as 
that described in the record in this case, might con- 
stitute a valid donatio mortis causa, does not admit of 
doubt. Itwasso decided in Amis v. Witt, 33 Beav. 
619; in Moore v. Moore, L. R., 18 Eq. 474; Hewitt v. 
Kaye, L. R., 6 Eq. 198; Westerlo v. DeWitt, 36 N. Y. 
340. A certificate of deposit is a subsisting chose in 
action and represents the fund it describes, as in cases 
of notes, bonds, and other securities, so that a deliv- 
ery of it, as a gift, constitutes an equitable assignment 
of the money for which it calls. 

The point, which is made clear by this review of the 
decisions on the subject, as to the nature and effect of 
a delivery of a chose in action, is as we think, that the 
instrument or document must be the evidence ofa 
subsisting obligation and be delivered to the donee, so 
as to vest him with an equitable title to the fund it 
represents, and to divest the donor of all present con- 
trol and dominion over it, absolutely and irrevocably, 
in case of a gift inter vivos, but upon the recognized 
conditions subsequent, in case of agift mortis causa ; 
and that a delivery which does not confer upon the 
donee the present right to reduce the fund into pos- 
session by enforcing the obligation, according to its 
terms, will not suffice. A delivery, in terms, which 
confers upon the donee power to control the fund only 
after the death of the donor, when by the instrument 
itself it is presently payable, is testamentary in char- 
acter, and not good as a gift. Further illustrations 
and applications of the principle may be found in the 
following cases: Powell v. Hellicar, 26 Beav. 261; Red- 
dell v. Dobree, 10 Sim. 244; Farquharson v. Cave, 2 Coll. 
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856; Hatch v. Atkinson, 56 Me. 324; Bunn v. Mark- 
ham, 7 Taunt. 224; Coleman v. /Purker, 114 Mass. 30; 
Wing v. Merchant, 57 Me. 383; Mc Willie v. Van Vacker, 
35 Miss. 428; Egerton v. Egerton, 17 N. J. Eq. 420; 
Michener v. Dale, 23 Penn. St. 59. 

The application of these principles to the circum- 
stances of the present case requires the conclusion that 
the appellant acquired no title to the fund in contro- 
versy, by the indorsement and delivery of the 
certificate of deposit. The certificate was payable on 
demand; and it is unquestionable that a delivery of it 
to the donee, with an indorsement in blank, or a spe- 
cial indorsement to the donee,or without indorsement, 
would have transferred the whole title and interest of 
the donor in the fund represented by it, and might 
have been valid as a donatio mortis causa. That trans- 
action would have enabled the donee to reduce the 
fund into actual possession, by enforcing payment ac- 
cording to the terms of the certificate. The donee 
might have forborne to do so, but that would not have 
affected his right. It cannot be said that obtaining 
payment in the life-time of the donor would have 
been an unauthorized use of the instrument, incon- 
sistent with the nature of the gift; for the gift is of 
the money, and of the certificate of deposit merely as 
a means of obtaining it. And if the donee had drawn 
the money, upon the surrender of the certificate, and 
the gift had been subsequently revoked, either by the 
act of the donor or by operation of law, the donee 
would be only under the same obligation to return the 
money, that would have existed to return the certi- 
ficate, if he had continued to hold it uncollected. 

But the actual transaction was entirely different. 
The indorsement, which accompanied the delivery, 
qualified it, and limited and restrained the authority 
of the donee in the collection of the money, so as to 
forbid its payment until the donor’s death. The 
property in the fund did not presently pass, but re- 
mained in the donor, and the donee was excluded 
from its possession and control during the life of the 
donor. That qualification of the right, which would 
have belonged to himif he had become the present 
owner of the fund, establishes that there was no de- 
livery of possession, according to the terms of the in- 
strument, and that as the gift was to take effect only 
upon the death of the donor, it was not a present ex- 
ecuted gift mortis causa, but a testamentary disposi- 
tion, void for want of compliance with the statute of 
wills. The right conferred upon the donee was that 
expressed in the indorsement; and that instead of 
being a transfer of the donor's title and interest in the 
fund, as established by the terms of the certificate of 
deposit, was merely an order upon the bank to pay to 
the donee the money called for by the certificate, 
upon the death of the donor. 1t was in substance not 
an assignment of the fund on deposit, but a check 
upon the bank against a deposit, which as is shown by 
all the authorities and upon the nature of the case, 
cannot be valid as a donatio mortis causa, even where 
it is payable in presenti, unless paid or accepted while 
the donor is alive; how much less so, when as in the 
present case, it is made payable only upon his death. 

The case is not distinguishable from Mitchell v. 
Smith, 4 De Gex & S. 422, where the indorsement upon 
promissory notes, claimed asa gift, was ‘‘I bequeath 
—pay the within contents to Simon Smith,or his order 
at my death.’’ Lord Justice Turner said: ‘In order 
to render the indorsement and delivery of a promis- 
sory note effectual they must be such as to enable the 
indorsee himself to indorse and negotiate the note. 
That the respondent, Simon Smith, could not have 
done here during the testator’s life.’ It was accord- 
ingly held that the disposition of the notes was testa- 
mentary and invalid. 

It cannot be said that the condition in the indorse- 





ment, which forbade payment until the donor’s death, 
was merely the condition attached by the law to every 
such gift. Because the condition, which inheres in 
the gift mortis causa, is a subsequent condition, that 
the subject of the gift shall be returned if the gift 
fails by revocation; inthe meantime the gift is exe- 
cuted, the title has vested, the dominion and control 
of the donor has passed to the donee. While here the 
condition annexed by the donor to his gift isa con- 
dition precedent, which must happen before it be- 
comes a gift, and as the contingency contemplated is 
the donor’s death, the gift cannot be executed in his 
life-time, and consequently can never take effect. 

This view of the law was the one taken by the Cir- 
cuit Court as the basis of its decree, in which we ac- 
cordingly find no error. 

It is accordingly affirmed. 

Mr. Justice Miller did notsitin this cause, and 
took no part in its decision. 


> 


BILL OF EXCHANGE DRAWN BY AGENT. 
OHIO SUPREME COURT, JANUARY TERM, 1882. 


Onto NATIONAL BANK Y. COOK * 

The character of the liability of the drawer of a bill of ex- 
change must be determined from the instrument itself; 
and the addition of the word “agent’’to his name, 
without any thing else on the instrument indicating his 
principal, does not relieve him from personal liability 
as drawer of the bill. 

CTION upon three bills of exchange brought 

against W. P. Cook, as drawer and Horace Wilk- 

ins, as indorser. The bills were substantially alike, 

except as to amount,date and acceptors. One of them 
read as follows: 

** $723.25. CLEVELAND, OHIO, Aug. 31, 1876. 

‘* Forty-five days after date, pay to the order of W. 
P. Cook, Treas., seven hundred and twenty-three dol- 
lars and twenty-five cents. Value received, and 
charge the same to account-of 

“W. P. Cook, Treas. 
je 

“To A. S. Marr & Co., Austin, Texas.” 

Presentment for payment, refusal, protest and notice 
were averred in the petition and not denied. 

Wilkins answered, averring that said bills were 
given by Cook as principal, and him as indorser. 
“The said Cook was in fact the only person interested 
in obtaining the proceeds on said bills of exchange, 
and that this defendant was accommodation indorser 
and surety for said Cook, and indorser and surety for 
him alone.”’ There is no reply to the averments of 
this answer. 

Cook filed his separate answer, averring therein that 
he was the treasurer of the Missouri, Kansas, and 
Texas Tank Line Company, a corporation duly organ- 
ized under the laws of the State of Missouri, and as 
such was authorized to draw drafts and bills of ex- 
change, and that the several drafts described in the 
petition were by him drawn as such treasurer, for 
and on behalf of said company, as the plaintiff knew, 
and that the plaintiff had full knowledge that said 
drafts were by the defendant so drawn, solely on be- 
half of said company, as its said treasurer, etc. 

A demurrer was filed to this answer, which was sus- 
tained by the court. Thereupon the court rendered 
judgment against Cook and Wilkins. 

The defendant, Cook, thereafter filed his petition in 
error in the District Court to reverse said judgment, 
and the same was reversed by said District Court; and 





* Appearing in 38 Ohio State Reports. 
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to reverse said judgment of reversal, this petition is 
filed. 
Estep, Dickey and Squire, for plaintiffin error. 


Henderson and Kline and W. H. Gaylord, for de- 
fendants in error. 


WuitE, J. The judgment of the District Court 
must be reversed, and that of the Common Pleas af- 
firmed. 

The character of the liability of the drawer of a bill 
of exchange must be determined from the instru- 
ment itself; and the addition of the word ‘“‘agent’”’ to 
his name, without any thing else on the instrument 
indicating his principal, does not relieve him from per- 
sonal liability as drawer of the bill. 

The name of the alleged principal of Cook, the Mis- 
souri, Kansas, and Texas Tank Line Company, 
nowhere appears on the bill as a party to it. Parol ev- 
idence is not admissible to add a party to the instru- 
ment who does not appear upon its face. Anderton v. 
Shoup, 17 Ohio St. 125; Arnold v. Sprague, 34 Vt. 
402. Whoever takes negotiable paper enters into a con- 
tract with the parties who appear on the face of the 
instrument, and can look to no other persons for pay- 
ment. Buss v. O'Brien, 12 Gray, 481; Slawson v. Lor- 
ing, 5 Allen, 341, 342; Beckham v. Drake, 9 Mees. & 
Welsb. 92, 96. Hence the only drawer of the bills in 
question is Cook, the defendant in error. The addi- 
tion of the word ‘“‘agent”’? to his name does not re- 
lieve him from personal liability. That is merely de- 
scriptio persone. Anderton v. Shoup, supra; Collins v. 
Insurance Co., 17 Ohio St. 215. 

It is true, as claimed by the defendant in error, that 
the case last cited is where the word ‘agent’? was 
added to the name of the maker of a promissory note; 
but there is no distinction in this respect between the 
drawer of a bill of exchange and the maker of a prom- 
issory note. Tucker Manufacturing Co. v. Fairbanks, 
98 Mass. 104. 

Judgment of the District Court reversed and that 
of the Common Pleas affirmed. 


———_______—_ 


STATE LAW REGULATING SALE OF PATENT 
RIGHTS INV ALID. 
NEBRASKA SUPREME COURT, MARCH 22, 1883. 


WILcH Vv. PHELPs. 

A Nebraska statute imposing special and onerous require- 
ments upon the sale of patent rights, and declaring the 
sale of a patent right without a compliance with such re- 
quirements unlawful and a criminal act, held, invalid as in 
conflict with the Federal Constitution. 

| geste to foreclose « mortgage. The opinion states 

thecase. Froma judgment sustaining a demurrer 
to the complaint plaintiff appealed. 
N. H. Bell and J. H. Brown, for appellant. 
Phelps and Thomas, for respondents. 


LAKE, C. J. The action in the court below was 
brought to foreclose a mortgage executed to secure the 
payment of a promissory note given in the purchase of 
a patent-right ; ‘‘that isto say, an exclusive right to 
use in said Colfax county a brick-machine of a certain 
make or patent, known as Kennedy’s patent brick- 
machine, claimed by the plaintiff to be patented.” 

The petition is in the common form, and states a 
good cause of action. The question to be decided was 
raised by the demurrer of the first count of the answer. 
This count, after stating the consideration of the note 
as above given, avers, substantially, ‘‘ that prior to the 
time of said transaction, and the execution of said 





note,”’ the plaintiff had not, in any particular, complied 
with the requirements of section 2, ch. 66, Comp. St. p. 
3711. This section provides particularly what steps 
must be taken by the vendor of a patent-right in order 
to make a valid sale. It requires that every person 
“ desiring or intending to sell or barter any patent-right, 
which such person shall claim to be a patent-right, * 
* * before offering to sell or barter the same in any 
county within this State,’’ to submit “the letters-patent, 
or a duly-authenticated copy thereof, and his authority 
to sell or barter the right so patented,” to the county 
judge of such county for his examination. Also to 
make affidavit bofore such judge, ‘‘stating the name, 
age, place of residence, and former occupation of the 
applicant,” etc., ‘‘and if such judge be satisfied that 
the right so entitled to be sold or bartered has been duly 
patented, and that the letters-patent have not expired, 
or been revoked, or annulled,” etc., then the judge 
shall record “such affidavit, the date of such letters 
patent, to whom the same were issued, and the designa- 
tion or name of such patent-right given therein, with 
the number thereof, in a book to be kept in his office," 
etc. 

Section 1 of this chapter makes it ‘‘ unlawful for any 
person to sell or barter in any county within this state 
any patent-right, or any right claimed by such person 
to ,be a patent-right,’”’ without having first complied 
with the requirements of section 2. Section 4 provides 
that “any person who may take any note or other 
obligation in writing, for which any patent-right shall 
form the whole or any part of the consideration, shall, 
at the time of the taking thereof, insert therein in the 
body of the instrument, and above the signature 
thereof, in prominent and legible writing or print, the 
words, ‘Given for « patent-right,’ and all such obliga- 
tions or promises, if transferred, shall be sub‘ct to all 
defenses as if owned by the original promisee.”” And 
section 5 declares that ‘‘any person who shall sell or 
barter, or offer to sell or barter, within this State, or 
who shall take any note, or other obligation or promise 
in writing, for which any patent-right shall form the 
whole or any part of the consideration, without com- 
plying with the requirements of this act, * * * 
shall be deemed guilty of a criminal offense, and on con- 
viction * * * shall pay a fine of not more than $500, 
or be imprisoned in the jail of the proper county not 
more than six months, or both, at the discretion of 
the court," etc. 

On the part of the plaintiff it is claimed, in support 
of his demurrer, that the statute in question is in con- 
flict with the constitution and laws of the United 
States, and therefore his non-compliance with its re- 
quirements is of no consequence, and cannot bar a 
recovery on the contract of purchase. Numerous au- 
thorities are cited in support of this position, and we 
think it is well taken. 

The eighth clause of section 8, art. 1, of the Constitu- 
tion of the United States gives to Congress sole au- 
thority ‘‘ to promote the progress of science and useful 
arts by securing, for limited times, to authors and in- 
ventors, the exclusive right to their respective writings 
and discoveries.’’ From an examination of the authori- 
ties it seems to have been quite uniformly held, not 
only by the courts of the United States but by those of 
the several States as well, that this provision has the 
effect of prohibiting the enactment of State statutes 
affecting injuriously the assignment or transfer of rights 
secured by letters-patent, or the sale of patented articles- 
That the interest or privilege given and secured bya 
patent is a property right admits of no doubt. Being 
a property right, the patentee is protected in its enjoy- 
ment by the paramount law. McClurg v. Kingsland, 
1 How. 206. And this right, as is said by Chief Justice 
Taney in Gaylor vy. Wilder, 10 How. 494, is that “of 
making, using, and vending to others to be used, the 
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improvement he has invented and for which the patent 
was granted.” And Mr. Justice Davis, in Ea parte 
Robinson, 2 Biss. 309, in speaking of his right, in con- 
nection with the statute of Indiana similar to the one 
we are now considering, used this terse and appropriate 
language: ‘‘The property in inventions exists by 
virtue of the law of Congress, and no State has the right 
to interfere with its enjoyment or to annex conditions 
to the grant. If the patentee complies with the law of 
Congress on the subject he has a right to go into the 
open market, anywhere within the United States, and 
sell his property. If this were not so, it is easy to see 
that a State could interpose terms which would result 
in a prohibition of the sales of this species of property 
within its borders, and in this way nullify the laws of 
Congress which regulate its transfer, and destroy the 
power conferred upon Congress by the Constitution.”’ 

Substantially the same views are taken of this right 
in numerous other cases, of which we cite Cranson v. 
Smith, 37 Mich. 309; Helen v. First Nat. Bank, 43 Ind. 
167; Hollida v. Hunt, 7 Ml. 109; 22 Am. Rep. 63; Has- 
call vy. Whitmore, 19 Me. 102. It will be noticed that the 
question of the power of a State to regulate sales of 
manufactured patented articles, which is found in some 
of the cases, is not raised here, but only that of the 
right of property in the patent itself. Asto the manu- 
facture and sale of patented articles, State regulation 
has frequently been upheld as a proper exercise of 
police power. Thus, in Livingston v. Van Ingen, 9 
Johns. 582, Chancellor Kent said: ‘‘ The power granted 
to Congress goes no further than to secure to the author 
or inventor a right of property, which, like every other 
species of property, must be used and enjoyed within 
each State according tothe laws of suchState. * * * 
If the author's book or print contains matter injurious 
to public morals or peace, or if the inventor’s machine 
or other production wili have a pernicious effect upon 
the public health or safety, no doubt a competent au- 
thority remains with the State to restrain the use of 
the patent-right.””, Andin Patterson v. Com., 11 Bush, 
311; 21 Am. Rep. 220, Pryor, J., in speaking upon this 
subject, used this language: ‘ There isa manifest dis- 
tinction between the right of property in the patent 
which carries with it the power on the part of the 
patentee to assign it and the right to sell the property 
resulting from the invention or patent. A state has no 
power to say, through its Legislature, that the patentee 
shall not sell his patent, or that its use should be com- 
mon to all of its citizens, for this would bein direct 
conflict with the law of Congress. * * * The dis- 
covery or invention is made property by reason of the 
patent, and this right of property the patentee can dis- 
pose of under the law of Congress, and no state Legisla- 
ture can deprive him of this right; but where the fruits 
of the invention or the article made, by reason of the 
application of the principle discovered, is attempted to 
be sold or nsed within the jurisdiction of the state, it 
is subject to its laws like other property; and such has 
been the uniform decision of all the courts, state and 
Federal, upon this question.” 

Tested by the rule of these decisions, we ‘must hold 
the statute in question is unconstitutional, and that 
the demurrer should have been sustained. The judg- 
ment will therefore be reversed, the demurrer sustained 
and the cause remanded to the district court fora new 


trial. 
——__>____. 


NEW YORK COURT OF APPEALS ABSTRACT. 


FRAUDULENT CONVEYANCE — FACT OF INTENT — 
WHEN NOT REVIEWABLE HERE. — In a case where it 
was claimed that the assignment of an_ insurance 
policy to defendant, a wife, was made to hinder and 
defraud creditors, the trial court held that it was not 





made with such intent, but that at the time and under 
the circumstances under which it was made it was a 
just and proper settlement on defendant. There was 
no finding that the assignor was at the time insolvent, 
but there was a refusal of such a finding. Held, that 
unless the insolvency of the assignor at the time of 
the assignment was so clearly and conclusively 
proved that it was legal error to refuse the finding re- 
quested, the conclusion of the trial court cannot be 
disturbed here. The more fact that the assignment 
was voluntary and without consideration was not 
sufficient to require the court to find that it was 
fraudulent against creditors. Where it was notshown 
what the means of an assignor were at the time of the 
assignment, but it appeared that he afterward became 
sick and died, and that his means were exhausted at 
the time of his death. Held, that there was not suffi- 
cient to constrain the court to say that the assignment 
was fraudulent as to creditors. Judgment affirmed. 
Genesee River National Bank v.'Mead Opinion by 
Rapallo, J. 

[Decided April 17, 1883]. 

INSURANCE — LIFE POLICY — WHERE COMPANY IN- 
SOLVENT AND OUT OF BUSINESS — NON-PAYMENT OF 
PREMIUM DOES NOT FORFEIT — RE-INSURANCE — 
POLICY-HOLDER NEED NOT ACCEPT. — The Empire 
Life Insurance Company which had issued policies 
and been in business about three years, made a con- 
tract with the Continental company, whereby the lat- 
ter agreed to re-insure the risks of the former at a 
specified price, the former agreeing to discontinue 
business. Thereafter the former transferred to the 
latter all its assets and its interest in the deposit fund 
in the State Insurance Department, but never paid and 
had no means of paying the whole of the specified price, 
but went out of business, was seven years thereafter 
dissolved and a receiver appointed forit. Held, that 
a policy-holder in the Empire company was not bound 
after it ceased business to longer pay premiums or to 
accept a policy from the Continental company,and was 
entitled to recover the value of the policy at the time 
the company discontinued business from the company 
and from the deposit fund in the State Department. 
A person insured does not forfeit his policy by omit- 
ting to pay annual premiums thereon when the coms 
pany issuing such policy has ceased to do business, 
transferred its assets and become insolvent. Neither 
is he, where the company has re-insured with another 
company,bound to accept the new company in place of 
the old. That the company is authorized to effect re- 
insurance and permitted by statute to discontinue 
business and wind up its affairs does not release it 
from any of its existing obligations. The implied con- 
tract it makes with its policy-holders is that it will 
continue business and keep able to fulfill its contracts. 
If it fails to do this it has broken its engagements. 
Security Life case, 78 N. Y. 125. An announcement 
by a company that it will not fulfill its contracts if not 
withdrawn before a premium is due excuses the in- 
sured from paying the premium. Republic Ins. Co. 
case, 69 N. Y. 286. And the further payment of pre- 
miums is excused by the insolvency of the company. 
Guardian Ins. Co. case, 82 N. Y. 339. The rules re- 
lating to rescission of contracts have no application to 
the case. Order affirmed. Matter of Empire Mutual 
Life Insurance Co. Opinion by Ruger, C. J. 


(Decided March 30, 1883.] 


LEGACY — POSTPONEMENT OF TIME OF PAYMENT 
WILL NOT MAKE CONTINGENT.—A mere postponement 
of the time of payment will not make a legacy con- 
tingent. A will contained this: ‘‘ I giveand bequeath 
to the two children now living of my daughter Ann 
and Maria the sum of $1,000 each, to be paid 
to them respectively, as they arrive at the age of 
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twenty-five years. Held, that the words signify a 
direct and positive gift and the devisee of the land 
charged with the payment is liable for a legacy not- 
withstanding the death of the legatee before reaching 
the age of twenty-five years. 1 Rob. Leg. 479; Lister 
v. Bradrey, 1 Hare, 10. The words could be considered 
otherwise only by importing into the clause the word 
“if” or some other word of a similar meaning signi- 
fying a condition precedent. The pcriod only which 
must elapse before payment can be demanded is indi- 
cated. Manice v. Manice, 43 N. Y. 303; Livingston v. 
Greene, 52 id. 118; Smith v. Edwards, 88 id. 92. The 
eases Loder v. Hatfield, 71 N. Y. 98; Patterson v. Ellis; 
11 Wend. 260; Everitt v. Everitt, 29. N. Y. 39; Warner 
v. Durant, 76 id. distinguished. Judgment affirmed. 
Bushnell v. Carpenter. Opinion by Danforth, J. 
(Decided April 17, 1883.] 

SURROGATE — HAS NO JURISDICTION TO DETERMINE 
ISSUE WHERE EXECUTOR DISPUTES BEQUEST — PRAC- 
TICE — QUESTION OF JURISDICTION NOT WAIVED BY 
SILENCE. — The will of a testator directed her prop- 
erty to be held in trust by her executor during the 
life of her father D. and applied to his support. After 
D.’s death the executor was directed after providing 
for certain expenses and legacies to pay the residue 
“to the person who shall last take care of my father 
before his death.”’ After the death of D., F. presented 
her petition to the surrogate for a citation to the exe- 
cutor for an accounting. Iler claim was that she was 
the last one who took care of D. before his death and 
was by the will the residuary devisee and legatee. The 
citation was issued, and the executor appeared and by 
a duly verified answer in writing to the petition de- 
nied that F. was the last person who took care of D., 
or was under the will the residuary devisee or legatee. 
Upon this issue only a trial before the surrogate was 
had, and he decided in favor of the petitioner, and 
made an order to the executor to show cause why he 
should not pay the residueto F. The executor ap- 
pealed to the General Term, where the order of the sur- 
rogate was reversed on the same evidence. The 
petitioner F. appealed to this court, where the executor 
first raised the question of jurisdiction. Held, that 
the surrogate had no jurisdiction in the proceeding 
before him to pass upon the question at issue, and 
that the objection might be raised first in the court, 
Such a controversy could properly be determined only 
by a tribunal authorized to bring all of the parties 
interested before it and having jurisdiction to try and 
decide the various questions involved in determining 
the meaning and effect of the clause in question and 
the identity of the parties claiming under it. Surro- 
gate’s courts do not possess these powers. They are 
courts of limited jurisdiction entitled to exercise only 
such powers as are conferred by statute or incident 
to powers expressly given. Bevan vy. Cooper, 72N. Y. 
829; Sipperly v. Baucus, 24 id. 46; Riggs v. Cragg, 89 
id. 479. It has accordingly been beld that they have 
ho power to adjudicate upon the validity of a debt 
upon the petition of a creditor when the debt is dis- 
puted by the executor. Tucker v. Tucker, 4 Keyes, 
136, or the question whether a legacy is a charge upon 
the real estate or to order a set-off of mutual judg- 
ments. Stillwell v. Carpenter, 59 N. Y. 414. These 
principles have been incorporated into the Code of 
Civil Procedure. See §§$ 2,717 and 2,718. Hurlburt v. 
Durant, 88 N. Y. 121. Fiester v. Shepard. Opinion by 
Ruger, C. J. 

{Decided April 17, 1883.) 
+> 
UNITED STATES SUPREME COURT AB- 
STRACT. 


BANKRUPTCY —DUTY OF STATE COURT AS TO ACTION 
THEREIN AGAINST BANKRUPT.—A State court, in 





which an action against a bankrupt upon a debt prov- 
able in bankruptcy is pending, muston the bank- 
rupt’s application under section 5106, U. S. R. S., stay 
all proceedings to wait the determination of the court 
in bankruptcy on the question of his discharge, unless 
unreasonable delay on his part in endeavoriug to ob- 
tain his discharge is shown, or the court in bank- 
ruptcy gives leave to proceed to judgment for the 
purpose of ascertaining the amount due; even if an 
attachment has been made in the action more than 
four months before the commencement of the pro- 
ceedings in bankruptcy, and has been dissolved by 
giving bond witb sureties to pay the amount of the 
judgment to be recovered. And if the highest court 
ofthe State denies the application, and renders final 
judgment for the plaintiff, the bankrupt, although he 
has since obtained his certificate of discharge, may 
sue out a writ of error from this court, and the assig- 
nee in bankruptcy may be heard here in support of the 
writ. Doe y. Childress, 21 Wall. 643; Eyster v. Gaff, 
91 U. S. 521; Norton v. Switzer, 93 id. 355; Metcalf’s 
case, 2 Ben. 78; Rosenberg’s case, 3 id. 14; Penny v. 
Taylor, 10 Bankr. Reg. 200; Whitney’s case, 18 id. 563; 
Ray v. Wight, 119 Sass. 426; Clinton National Bank 
v. Taylor, 120 id. 124; Towne v. Rice, 122 id. 67; Page 
y. Cole,123 id. 93; Seavey v. Beckler,128 id. 471; McKay 
v. Funk, 37 Iowa, 661; Bratton v. Anderson, 5 S. C. 
504; Cohen v. Duncan, 64 Ga. 343. Hill v. Harding. 
Opinion by Gray, J. 

[Decided March 19, 1885.] 


JURISDICTION —OF FEDERAL COURT— SIMULATED 
cASE.—D. and defendant were citizens of the same 
State. Complainant, who was a citizen of another 
State, brought an action against defendant for the 
sole benefit of D. Held a simulated case for the Fed- 
eral court, and that that court had not jurisdiction 
under the act of 1875. The ‘suit does not really and 
substantially involve a dispute or controversy properly 
within the jurisdiction of the Circuit Court,’’ because 
the real controversy is wholly between citizens of the 
sume State. ‘The name of the plaintiff in the suit 
has been improperly and collusively used (in the 
language of this statute) for the purpose of creating a 
case cognizable under it.’’ Hawes v. Oakland, 104 U. 
S. 450; Williams v. Township of Nottawa, 104 id. 209; . 
Detroit v. Dean, present term. Hayden v. Manning. 
Opinion by Miller, J. 

(Decided Jan. 29, 1883.] 


NEGOTIABLE INSTRUMENT — PROTEST — NOTARY'S 
SEAL IN INK—CONFLICT OF LAW—PRESENTATION OF 
BILL—EVIDENCE--OF FOREIGN LAW—DEFENSE—NEGLI- 

+ENCE.—(1) A certificate of protest of a bill of ex- 
change drawn on Norway was in due form, and bore 
what purported to be the seal of the notary. The 
seal was impressed directly on the paper by a die with 
which ink was used. Held, properly received in evi- 
dence of the protest. The language used in Pillow v. 
Roberts, 13 How. 99, as to the sufficiency of a seal of a 
court impressed upon paper instead of wax or a wafer, 
is applicable here. Said the court: ‘* Formerly wax 
was the most convenient and the only material used 
to receive and retain the impression of a seal. Hence 
it was said: Sigillum est cera impressa; quia cera 
sine impressione non est sigillum. But this is not an 
allegation tbat an impression without wax is not a 
seal, and for this reason courts have held that an im- 
pression made on wafers or other adhesive substances 
capable of receiving an impression, will come within 
the definition of ‘cera impressa.’ If then wax be con- 
strued to be merely a general term including within it 
any substance capable of receiving and retaining the 
impression of a seal, we cannot perceive why paper, if 
it have that capacity, should not as well be included in 
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the category. The simple and powerful machine, now 
used to impress public seals, does not require any soft 
or adhesive substance to receive or retain their im- 
pression. The impression made by such a power on 
paper is as well defined, as durable, and less likely to 
be destroyed or defaced by vermin, accident or inten- 
tion than that made on wax. It is the seal which au- 
thenticates, and not the substance on which it is im- 
pressed, and where the court can recognize its iden- 
tity, they should not be called upon to analyze the 
material which exhibits it.’’ Besides the court will 
take judicial notice of the seals of notaries public, for 
they are officers recognized by the commercial law of 
the world. We thus recognize the seal to the docu- 
ment in question as that of the notary in Norway, and 
as such authenticating the certificate of protest and 
entitling it to full faith and credit. Greenleaf Ev., § 
5; Story Bills, § 277; Townsley v. Sumrall, 2 Pet. 179; 
Chanoine v. Fowler, 3 Wend. 173; Carter v. Burley, 9 
N. H. 559, 568; Holliday v. McDougal, 20 Wend. 81. 
2) On the question of timely presentation the law of 
the place where a foreign bill of exchange is payable 
governs, and not the law of the place where it is 
drawn. In giving a bill upon a person in a foreign 
country, the drawer is deemed to act with reference to 
the law of that country, and to accept such conditions 
as it provides with respect to the presentment of the 
bill for acceptance and payment. Thus where days of 
grace on bills are different in the two countries, the 
rule of the place of payment must be followed. In 
England and the United States three days of grace are 
usually allowed; in France there are none, and in 
some places the number of days varies from three to 
thirty. Whatever is required by law to be done at the 
place upon which the bill is drawn, to constitute a suf- 
ficient presentment either in time or manner, must be 
done according to that law; and whatever time is per- 
mitted within which the presentment may be made by 
that law, the holder may take without losing his rights 
upon the drawer, in case the billis not paid. So also 
if the bill be dishonored, the protest by the notary 
must be made according tothe laws of theplace. It 
sometimes happens that the several parties to a bill, as 
drawers or indorsers, reside in different countries, 
and much embarrassment might arise in such cases if 
the protest was required toconform to the laws of 
each of the countries One protest is sufficient, and 
that must be in accordance with the laws of the place 
where the bill is payabie. (3) The testimony of a law- 
yer of Norway is admissible under the statute of Min. 
nesota to show the law of Norway. The general rule 
as to the proof of foreign laws is that the law which is 
written, that is statute law, must be proved by a copy 
properly autbenticated ; and that the written Jaw must 
be proved by the testimony of experts, that is by 
those acquainted with the law. Ennis v. Smith 14 
How. 426. But this rule may be varied by statute. 
(4) The negligence of a payee in presenting a bill, held 
not to affect his legal rights if the bill was presented 
within the time required by the law of the place of 
presentation. Pierce v. Indseth. Opinion by Field, 
J. 

(Decided Jan. 8, 1883). 


PATENT—WANT OF NOVELTY—EVIDENCE AS TO PRI- 
ORITY—APPROPRIATION OF INVENTION BY ANOTHER. 
—(1) Letters-patent granted to Edwin L. Brady, De- 
cember 17, 1867, foran improved dredge-boat for ex. 
cavating rivers, declared to be invalid for want of 
novelty and invention. The design of the patent laws, 
is to reward those who make some substantial dis- 
covery or invention, which adds to our knowledge and 
makes a step in advance inthe useful arts. It was 


never their object to grant a monopoly for every 
trifling device, every shadow of a shade of an idea, 





which would naturally and spontaneously occur to any 
skilled mechanic or operator in the ordinary progress 
of manufactures. (2) Although a patent is not set up 
by way of defense in an answer, yet if the invention 
patented thereby is afterward put into actual use, the 
date of the patent will be evidence of the date of the 
invention on a question of priority between different 
parties. (3) One person receiving from another a full 
and accurate description of a useful improvement, 
cannot appropriate it to himself; and a patent ob- 
tained by him therefor will be void. Atlantic Works 
v. Brady. Opinion by Bradley, J. 

(Decided March 5, 1883.] 


STATUTE — CONTEMPORANEOUS PRACTICAL CON- 
STRUCTION WILL BE UPHELD.—A person was surveyor 
of customs at the port of Troy, N. Y., a port of deliv- 
ery and not a port of entry, in the collection district 
of the city of New York, from June 13, 1872, to May, 
1876. At various times during the period from June 
13, 1872, to June 22, 1874, there was a surveyor of cus- 
toms at the port of New York, which was a port of 
entry, and surveyors of customs at two other ports, 
which were ports of delivery and not ports of entry, 
all of said ports being in said collection district. In 
accordance with the uniform practice of the treasury 
department, under section 1 of the act of March 2, 1867, 
chap. 188 (14 U. S. Stat. at Large, 546), the secretary of 
the treasury distributed to the collector, naval officer 
and surveyor at the port of New York, as such officers, 
and not asinformers or seizing officers, one-fourth 
part of the proceeds of fines, penalties and forfeitures 
incurred at the port of New York between June 13, 
1872, and June 22, 1874, and paid no part thereof to the 
surveyor at Troy. Hesued the United States in the 
Court of Claims in May, 1877, claiming to share equally 
with the collector and the naval officer at the port of 
New York, and all the surveyors in the district, in 
said one-fourth, under the provisions of section 1 of 
said act. As said provisions had been repealed by sec- 
tion 2 of the act of June 22, 1874, chap. 391 (18 U. S. 
Stat. at Large, 186), and as Congress had not interfered 
with such construction while the act was in force, and 
as the claimant had raised no question in regard to 
such construction until March, 1874, and had been in- 
formed by the treasury department in June, 1874, that 
it adhered to such construction, and had not com- 
plained again until March, 1877, but had permitted 
moneys to be distributed under such view until he 
sued, the Court of Claims held that as such construc- 
tion did not appear unreasonable, and might well have 
been reached in the exercise ofa sound judgment, all 
the circumstances of the case were such, regard- 
ing the statute as ambiguous, as to justify the 
application of the principle of interpretation, that the 
contemporaneous construction of those who had been 
called upon to carry the law into effect was entitled to 
great respect, and refused to interfere with such con- 
struction. This court being satisfied with the decision 
of the Court of Clams, and with the grounds above 
stated as assigned by it therefor, affirmed its judg- 
ment. United States v. Peugh, 99 U. 8. 265; Edward’s 
Lessee v. Darby, 12 Wheat. 210; United States v. Alex- 
ander, 12 Wall. 177; Peabody v. Stark, 16 id. 240; 
Smythe y. Fiske, 23 id. 382; United States v. Moore, 
9 U.S. 768. Hahan v. United States. Opinion by 
Blatchford, J. 

(Decided Apr. 9, 1883.] 


MICHIGAN SUPREME COURT ABSTRACT. 

DEFINITION — DWELLING HOUSE — WHAT IS AS TO 
BURGLARY AND AS TO SERVING PROCESS— HOUSE WITH 
STORE IN PART OF.—The term dwelling-house, held not 
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regulating the service and processas when applied to 
that relating to burglary, and a holding in Quinn v. 
People, 71 N. Y. 561, a case of burglary that a store in 
the lower story of a dwelliug-house was a part of the 
house. Held, not to apply to the case at bar where a 
levy on goods under process was made. In the law of 
burglary tbe dwelling-house is deemed to include 
whatever is within the curtilage, even if not inclosed 
with the dwelling, if used with it for domestic pur- 
poses. People v. Taylor, 2 Mich. 250; Pitcher v. Peo- 
ple, 16 id. 142. This construction of the term is for the 
peace, repose and safety of families in the night-time, 
and it is made to include all those buildings, the forci- 
ble breaking of which for felonious purposes during 
the hours which peaceable and law-abiding persons 
give up to rest would naturally cause alarm, distress 
and danger. The protection of the dwelling against 
entry for the service of process is in the outer door 
only, and it is optional with the owner to take it by 
closing the door against the officer, or to waive it by 
allowing him to enter. If the officer once gains en- 
trance through the outer door without force or fraud 
the privilege is gone, and he may force open any other 
door if necessary to make complete service of his 
process. If the outer door of the store is to be deemed 
in law the outer door of the dwelling, then when that 
door is passed the officer for the service of his process 
may lawfully force his way through any inner door; and 
through the door which constitutes the entrance to 
the second story as much as any other. Williams vy. 
Spencer, 5 Johns 352; Hubbard v. Mack, 17 id.127. But 
as the very nature of the business to which the lower 
story is devoted requires itto be kept open for general ac- 
cess ofthe public, and ageneral license is given to every 
body to enter for business purposes, it is obvious that 
to treat the outer door of the store as the outerdoor 
of the dwelling for the purpose of domestic protection, 
would be to sacrifice the business to the privilege or to 
surrender the privilege altogether. Stearns v. Vincent. 
Opinion by Cooley, J. 

[Decided Feb. 27, 1883.] 


DowER — WHAT EVIDENCE OF TITLE IN HUSBAND 
NECESSARY. — Possession under a warranty deed and 
the maling of improvements with claim of ownership 
is sufficient prima facie evidence of title in the husband 
for the purposes of a claim of dower as against a 
party showing no better right. Embree v. Ellis, 2 
Johns. 119; Carpenter v. Weexs, 2 Hill, 341; Forrest 
v. Trammel, 1 Bailey, 77; Knight v. Maine, 12 Me. 41; 
Mann v. Edson, 39 id. 25; Griggs v. Smith, 12 N. J. 
22; Reid v. Stevenson, 3 Rich. 66. Wheeler v. Smith. 
Opinion by Cooley, J. 

[Decided Jan. 18, 1883.] 


MASTER AND SERVANT — WHEN ACTS OF SUPERIN- 
TENDING AGENT IMPUTABLE TO MASTER — NEGLI- 
GENCE. — The owner of a mine did not superintend 
the mine but committed the care of it to agents. The 
principal agent appointed a superintendent or ‘‘ min- 
ing captain’’ who took entire charge of the mining 
operations. Both owner and principal agent were un- 
acquainted with mining operations and rarely visited 
the mine. Held, that negligence on the part of the 
superintendent causing injury to a workman was 
negligence of the owner rendering him liable. The 
case is within the principle stated and recognized in 
Quincy Mining Co. v. Kitts, 42 Mich. 34. See also, 
Dobbin v. Richmond & D. R. Co., 81 N. C. 446; 
Brothers v. Carter, 52 Me. 373; Mullan v. Phila. & S. 
M.S. Co., 78 Penn. St. 25; Corcoran v. Holbrook, 59 
N. Y. 57; Schultz v. Chicago, etc., R. Co., 48 Wis. 375. 
Ryan v. Bagaley. Opinion by Graves, C. J. 

[Decided Feb. 27, 1883.]} 


MASTER AND SERVANT — MASTER PLACING IGNOR- 
ANT WORKMAN IN DANGEROUS PLACE LIABLE FOR 
INJURY TO HIM. — An employer directed a workman 
who had no experience in the business of burning lime 
to work in a dangerous place about a limekiln without 
apprising him of the danger. An occurrence liable to 
take place happened, andthe workman, by reason of 
his ignorance thereof,did not escape the result and was 
killed. Held, that the employer was guilty cf negli- 
gence making him liable for the death. Cooms v. New 
Bedford Cordage Co., 102 Mass. 585; Smith v. Oxford 
Iron Co., 42 N. J. 535; Baker v. Allegheny R. Co. 95 
Penn. St. 211; Swoboda v. Ward, 40 Mich. 420. Park- 
hurst v. Johnson. Opinion by Cooley, J. 

(Decided Jan. 18, 1883.] 


PRACTICE — TRIAL — CONSTRUCTION OF CHARGE.— 
The accuracy of the charge in point of law is to be 
decided upon consideration of the whole, and not up- 
on a view of detached passages or isolated expressions, 
and where an excepting party imagines a remark to be 
questionable and makes no effort to have it corrected 
or explained, the court will not be inclined to sustain 
his objection unless fully satisfied that the justice of 
the case requires it. Spring Co. v. Edgar, 99 U. 8. 
645; Parkhurst v. Mastellar, 10 N.W. Rep. 864; Clarke 
v. Molyneux, L. R., 3 Q. B. Div. 235. Pray v. Cadwell. 
Opinion by Graves, J. 

[Decided Feb. 27, 1883.] 


——_»—___—. 


OHIO SUPREME COURT REPORTS. 
JANUARY TERM, 1882.* 





JURISDICTION — RELATIONSHIP — WAIVER BY SI- 
LENCE. — In an action by a part-owner of a partition 
fence, against another part-owner, to recover half the 
vajue of the fence awarded by the township trustees, 
an objection, that one of the trustees making the 
award was a son-in-law of the plaintiff, is waived, 
where the defendant, knowing such relationship, made 
no objection until after the award was made. In In- 
habitants of Ipswich v. County Commissionors, 10 
Pick. 519, it was held that “if a party to the proceed- 
ings of county commissioners in laying out a highway, 
has notice that ons of them is not disinterested, but 
takes no exception to such commissioner’s acting, 
until after the highway is established, he will be 
deemed to have waived any exception on that account.” 
It was said in the opinion by Shaw, C. J., that “by 
consenting to proceed with. full knowledge of the 
ground of exception, the exception was waived.’” And 
in Wakefield v. Rai:.way Co., 6 B. & 8. 794, Cockburn, 
C. J., in speaking to this point, said: ‘ Nothing is 
better settled than this, that a party aware of the ob- 
jection of interest cannot take the chance of adecision 
in his favor and afterward raise the objection.”’ See 
also, Kellogg v. Brown, 32 Conn. 106 and note; Matter 
of Hilltown Road, 18 Penn. St. 233; Road in Allen 
Township, id. 463. Robb v. Brachman. Opinion by 
White, J. 


CONTRACT — RESCISSION OF AGREEMENT PROCURED 
BY FRAUD — EXTENSION OF TIME OF PAYMENT. — 
Where a principal debtor, by falsely and fraudulently 
representing to the creditor that his surety has con- 
sented to an extension of time for payment, procures 
from the creditor an agreement for such extension in 
consideration that interest be paid, such agreement is, 
as to the creditor, fraudulent, and he may, upon dis- 
covery of such fraud, even after the period of exten- 
sion has expired, repudiate such agreement, and sue 
upon the original contract without refunding or ten- 











* Appearing in 38 Ohio State Reports. 
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dering back the interest paid under such invalid 
agreement. Bebout v. Bodle. Opinion by Longworth, J. 


PARTNERSHIP — DISSOLUTION OF — LIABILITY OF 
PARTNERSHIP PROPERTY PURCHASED BY PARTNER 
FOR FIRM DEBT. —- Where the members of a firm, act- 
ing in good faith, dissolve the partnership, and one 
member sells his interest in the partnership property 
to the other, the latter will not be deprived of the 
right to hold such property exempt from the payment 
of a debt thereafter asserted against him, on the 
ground that such debt was a partnership debt due at 
the time of the dissolution; nor will the fact that the 
partners knew the firm to be insolvent at the time of 
such dissolution make any difference. Gaylord v. 
Imhoff, 26 Ohio St. 317, distinguished. See Wor- 
man v. Giddey, 30 Mich. 151; Russell v. Lennen, 39 
Wis. 570; Fick v. Mulholland, 48 id. 413; Thompson 
on Hom. & Ex., § 211, et seq. Mortley v. Flanagan. 
Opinion by Okey, C. J. 


RAILROAD — FENCES — LIABILITY FOR NEGLECT TO 
FENCE NOT DEPENDENT ON NOTICE. — By the Ohio 
statute it is provided thus in relation to the neglect of 
a railroad company to maintain a fence along its track : 
** And every such railroad company shall be liable for 
all damages sustained in person or property in any 
manner by reason of the want or insufficiency of such 
fence, etc., or any carelessness or neglect of said 
company, their agent or agents in constructing or 
keeping the same in repair.’ Held, that a railroad 
company which has neglected to keep a fence at the 
side of its track in sufficient repair, is liable to the 
owner of live stock injured by reason of such neglect; 
notwithstanding the fact that the owner pastured such 
live stock on adjacent lands with knowledge of the in- 
sufficiency of the fence. By the termsof the statute, 
the duty of maintaining the fence in sufficient repair 
is imposed upon the company, and it cannot escape 
responsibility by showing that it had no notice of the 
actual condition of the fence. See Rogers v. Railroad 
Co., 1 Allen, 16. Railway Co. v. Smith. Opinion by 
Longworth, J. 


—_—______—_—- 


MINNESOTA SUPREME COURT ABSTRACT. 

NEGLIGENCE — BY CARRIER OF PASSENGERS— VAR- 
TANCE.—In an action for injuries to plaintiff by an ac- 
cident upon defendant's railroad while she was being 
carried as a passenger, it was alleged on the complaint 
that plaintiff was thereby grievously injured; that 
among the injuries so caused her ankle bones were 
broken, leg injured, her nervous system was incurably 
injured, and she was otherwise injured. Held, that 
under these allegations it was competent to show any 
injury to plaintiff's person or health of which the ac- 
cident was the proximate cause. If alarmed by the 
peril apparently occasioned by the accident, but act- 
ing as a person of ordinary prudence would in like cir. 
cumstances in endeavoring to escape or avoid the 
same, she betook herself to the platform of the car and 
jumped or fell off, or was jolted off by the cars’ mo- 
tion, or pushed or crowded off by fellow-passengers in 
the excitement of the moment, any injury to her 
health or person occasioned by her fright, or by her 
striking the ground, would be directly traceable to the 
accident, as its primary, proximate, responsible, and 
judicial cause. In law there would be no new or in- 
dependent cause between the accident and the injury. 
Twomley v. Railroad Co., 69 N. Y. 158; Page v. Buck- 
port, 64 Me. 51; Ingalls v. Bills, 9 Mete. 1; Stickney v. 
Maidstone, 30 Vt. 738; Frink v. Potter, 17 Ill. 406. 
Though if practicable, it might be advisable that the 
complaint should allege the fright and the manner in 
which the plaintiff was brought tothe ground, in 





order to forestail any claim of surprise on defendant's 
part as a ground of continuance, such allegations are 
not only not necessary to the statement of a cause of 
action, but evidence of the fright or manner spoken of 
is not irrelevant, nor is proof of them a variance, or a 
failure to prove the cause of action alleged. Smith y. 
St. Paul, Minneapolis & Manitoba Railway Co. Opinion 
by Berry, J. 

[Decided Jan. 26, 1883.] 


TOWN — NOT LIABLE FOR DEFECTIVE HIGHWAY.—A 
statutory town is not liable in Minnesota in a civil ac- 
tion for damages resulting from the disrepair of a pub- 
lic highway. This question, though new here, has 
often been answered by other courts. The very great 
preponderance of authority holds that nosuch liability 
exists, unless by express statute. A multitude of ad- 
judged cases upon the subject are collected in Hill y. 
Boston, 122 Mass. 344. See also 2 Dill. Mun. Corp., §§ 
996, 1000; 1 Thomp. Neg. 618, 620. The ground upon 
which the exemption from liability is usually placed is 
substantially this: A town is a quasi and public cor- 
poration only, and as such a part of the government of 
the State. The duties enjoined upon it by law are en- 
joined upon it as a part of government, and not other- 
wise. They are therefore public in nature; that is to 
say, they are duties of the State, and not of private 
persons. Hence a breach of one of them creates a lia- 
bility to the State only—a public liability—on account 
of which an offending town may be answerable to a 
public action by indictment. This is the general rule. 
Exceptions may of course be made by statute, so that 
in addition to or in place of the public liability, a town 
may be subjected to a private action for damages. In 
this State, while it is made the duty of towns to keep 
public highways in repair, there is no statute imposing 
upon them a liability to private persons for damages 
resulting from a failure to perform the duty. <Altnow 
v. Town of Sibley. Opinion by Berry, J. 

{Decided Feb. 6, 1883.] 


—_—_¢—_——__— 


CRIMINAL LAW, 





FORMER CONVICTION — SAME ACT PUNISHABLE BY 
MUNICIPAL ORDINANCE AND BY STATE LAW — KEEP- 
ING HOUSE OF ILL-FAME.—A conviction under a mu- 
nicipal ordinance which forbade the keeping of a house 
of ill-fame resorted to for purposes of prostitution, 
held, to be no bar toa prosecution for the same act 
as an offense under the laws of this State. An offense 
against a municipal by-law, proceeding from the same 
act which also constitutes a felony under the general 
law, is not for that reason to be considered the same 
offense, because the two are distinct in their legal 
character, both as to the nature and quality of the 
offenses and the jurisdictions offended against; and a 
former conviction to be a bar, ‘‘ must be upon a 
prosecution for the same identical act and crime.”’ 4 
Bl. Comm. 336; Wragg v. Penn. Township, 94 Ill. 238; 
Freeland v. People, 16 id. 385; Severance v. People, 37 
id. 4144. The terms “ by-laws,’ “ ordinance,’’ and 
“municipal regulation ’’ have substantially the same 
meaning, and are defined ‘to be the laws of the cor- 
porate district, made by the authorized body, in dis- 
tinction from the general law of the State.”’ They are 
local regulations for the government of the inhabitants 
of the particular place. 1 Dill. Mun. Corp. (2d ed.), §§ 
244, 300. The authority to make “by-laws” is a 
widely different thing from the general power to make 
“laws.”’ Such by-laws though given the force 
of law by the charter for the purposes of the munici- 
pal government, yet relate to that solely, and prosecu- 
tions for their violation have no reference as a general 
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rule to the administration of criminal justice by the 
State. Mayor v. Rouse, 8 Ala. 517. The term ‘ police,” 
as used to define the character of such regulations and 
prosecutions, is used in its limited sense and more 
common acceptation, as relating to public order, 
health, etc. The term ‘‘crime”’ or ‘ public offense,” 
as used in the general laws, is not understood as re- 
ferring to the so-called offenses against a municipal 
government. Gen. St. 878; Kansas City v. Clark, 68 
Mo. 589. By the Constitution of the State of Iowa it 
is provided that all ‘* prosecutions shall be conducted 
in the name and by the authority of the State.” It 
was held that this applied only to prosecutions for 
violations of the criminal laws of the State, and that 
it was not intended that the State should be a party to 
petty prosecutions under the police regulations of a 
municipal corporation. City of Davenport v. Bird, 34 
Iowa, 528; City of Emporia v. Volmer, 12 Kan. 629. 
And where by the terms of a city ordinance it is pro- 
vided that its violation shall be punished by the in- 
fliction of a pecuniary penalty enforced by imprison- 
ment, the procedure in the name of the city, though 
commenced by warrant and criminal in form, is 
usually held quasi criminal rather than criminal in 
character, on the ground that it is not properly a 
crime against public law. Ex parte Holwedell, 74 Mo. 
401; Platteville v. McKernan, 54 Wis. 487; Williams 
v. City Council, 4 Ga. 512; Williamson v. Common- 
wealth, 4 B. Monr. 150; City of Goshen v. Croxton, 54 
Ind. 239. One who is within the limits of the munici- 
pal jurisdiction must not only obey the laws of the 
State, but also adjust his conduct to the requirements 
of the local by-laws. And an act which outside a city 
would subject him to punishment by the State only, 
committed inside its limits, by reason of the place and 
the consequent aggravation attending it, will render 
him liable also to the additional penalty. The same 
act, prohibited by both the city and the State, may 
thus constitute two offenses which are intriusically 
and legally distinguishable. In support of this propo- 
sition the authorities are abundant and nearly unani- 
mous. Waldo v. Wallace, 12 Ind. 584; Wragg v. 
Penn. Township, 94 Ill. 23; Robbins v. People, 95 id. 
178; Greenwood v. State, 6 Bax. 567; State v. Williams, 
11S. C. 292; Howe v. Plainfield, 8 Vroom, 150; Mayor 
v. Allaire, 14 Ala. 404; State v. Hamilton, 3 Tex. App. 
643; Shafer v. Mumma, 17 Md. 331; State v. Sly, 4 Or. 
278, 279; State v. Bergman, 6 id. 343; Brownsville v. 
Cook, 4 Neb. 105; McLaughlin v. Stevens, 2 Cranch. 
C. C. 149,approved in Polinsky v. People, 11 Hun, 393. 
Minnesota Sup. Ct., Oct. 21, 1882. State of Minnesota 
v. Lee. Opinion by Vanderburgh, J. (Two justices 
dissenting). 


PLEADING — CERTAINTY AS TO TIME IN INDICTMENT 
— ILLEGAL VOTING. — An indictment alleging that a 
charter election was duly held in a certain ward in 
Rockland on the 7th of March, 1881, “‘and duly con- 
tinued until and including the 10th of March afore- 
said,’ and charging that D. did then and there 
knowingly, illegally *‘ vote at the said election,” with 
out otherwise designating the day on which the 
offense was alleged to be committed, is bad. It is es- 
sential that the time of the alleged commission of an 
offense should be stated in the indictment or complaint 
with precision and certainty. State v. Baker, 34 
Maine, 52; Commonwealth v. Adams, 1 Gray, 483. 
The word ‘ then,”’ by which alone, or in conjunction 
with the words “‘at said election,’’ it is attempted to 
fix the time in this indictment, may refer to either of 
the four days from the 7th to the 10th of March, 
inclusive, upon which it is alleged that the meeting for 
the election was duly held. The necessity of pre- 
cision in the allegations as to time and place in 


criminal proceedings is recognized also in State v. 





Thurstin, 35 Me. 206; State v. Juckson, 39 id. 
396; (citing 3 Missouri, 61), and State v. Hurley, 71 
Me. 355. Maine Sup. Ct., Dec. 19, 1883. State of 
Maine v. Gray. Opinion by Barrows, J. (74 Me. 220). 


STATUTORY CONSTRUCTION — SINGULAR NUMBER IN- 
CLUDED IN PLURAL—FREQUENTING HOUSE OF ILL- 
FAME. — The statute of Indiana provides thus: * Any 
female, who frequents or lives in houses of ill-fame 
shall be deemed a prostitute, and upon conviction 
thereof, shall be fined. Held, that it was a violation 
of the statute to live in a single house of ill-fame. ‘* The 
singular number, may be comprehended in the plural, 
as where a statute makes it a felony to purloin from a 
post-office ‘ bank notes,’ it is within the prohibition to 
steal a single note, or to commit larceny of ‘bills obli- 
gatory,’ a person who takes a single bill obligatory, 
breaks the provision, and if it is made an offense ‘to 
keep open tippling houses on the Sabbath day,’ the 
offense is committed by keeping open one tippling 
house.”’ Bish. Stat. Crimes, § 213. See also, Hall v. 
State, 3 Kelly (Ga.), 18; Commonwealth v. Messenger, 
1 Binney, 375. Ludiana Sup. Court, October 10, 1882. 


Stute of Indiana y. Nichols. Opinion by Niblack, J. 
a Teac 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT* 


CHATTEL MORTGAGE—ON GOODS ON SALE INCLUD- 
ING REPLENISHMENTS VALID—PARTNERSHIP INSOLV- 
ENCY.—(1) The clause in a chattel mortgage of a stock 
of goods to the effect that the mortgagees, while re- 
maining in possession, may sell from the stock at re- 
tail, appropriating the proceeds to replenish the stock 
with new goods which are to be held subject to the 
mortgage, is so far valid between the parties to the 
mortgage, as to vest in the mortgagees the title to the 
goods so purchased and put into the shop in pursu- 
ance thereof. Allen v. Goodnow, 71 Me. 420; Jones 
v. Richardson, 10 Met. 481; Williams v. Briggs, 11 R. 
I. 476; Hope v. Hayley, 5 El. & Bl. 8380; Moody v. 
Wright, 13 Met. 17, 82; Cook v. Corthell, 11 R. I. 483; 
Walker vy. Vaughn, 33 Conn. 577, 583. In a recent case 
in Massachusetts, which has been one of the States to 
hold most closely to common law doctrines in regard 
to mortgages of this kind, it has been held that ‘if the 
after-acquired property is taken by the mortgagee into 
his possession before the intervention of any rights of 
third persons, he holds it under a valid lien by the 
operation of the provision of the mortgage in regard 
toit. Such taking of possession, though effected im- 
mediately before insolvency proceedings were insti- 
tuted, and with full knowledge of the insolvency of 
the mortgagor, would not be the acceptance of a 
preference, but the assertion of a right which had 
been previously acquired by the mortgagee under an 
instrument in writing made when the parties to it 
were both competent to contract, and when there was 
no qualification of the right of either to deal with the 
other.’’ Chase v. Denny, 130 Mass. 566. (2) Where 
the mortgagors were a firm which was subsequently 
dissolved, and thereafter the power to sell was exer- 
cised and the duty to re-invest was performed by one 
partner alone without interference by the mortgagees, 
the mortgagees retain a lien upon the goods so pur- 
chased. (3) Where the evidence of fraud is wanting, 
an assignee in insolvency takes only the property 
rights and interests of the insolvent. Griffith v. Doug- 
lass, 73 Me. 532, distinguished. Deering v. Cobb. 
Opinion by Symonds, J. 

[Decided Feb. 2, 1883.] 





*To appear in74 Maine Reports, 
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LIMITATION — TRUST MONEY HELD BY TOWN.— 
Where a town holds money interest, the statute of 
limitation does not begin to run between it and the 
cestui que trust, until an intention to hold the moneys 
adversely is annuunced. Frost v. Frost, 63 Me. 399, 
404; Jones v. McDermott, 114 Mass. 400; Childs v. Jor- 
dan, 106 id. 321. McGuire v. Inhabitants of Linneus. 
Opinion by Virgin, J. 

[Decided Feb. 5, 1883.] 


CONTRACT— VARIANCE OF WRITTEN BY SUBSEQUENT 
VERBAL AGREEMENT—EVIDENCE.— Conversation be- 
tween the parties to a written contract, after it has 
been executed and delivered, relating toa change of 
some of its provisions, is admissible in evidence. So 
also, would messages sent by a third party and shown 
to have been communicated to the other party, when 
relating to a change in the contract. The order in 
which the facts shall be marshalled, which show the 
sending and delivery of the message, is subject to the 
discretion of the court. Goss v. Lord Nugent, 5 Barn. 
& Adol. 58; Marshall v. Baker, 19 Me. 402; Adams vy. 
McFarlane, 65 id. 143. Ouklund J/ce Co. v. Maxey. 
Opinion by Virgin, J. 

(Decided Jan. 23, 1883.] 


TAXATION — SUFFICIENCY OF DESCRIPTION OF LANDS 
—UNSWORN COLLECTOR — DEMAND. (1) A description 
of non-resident lands by which the owner can know 
with reasouable certainty for what lands he is assessed, 
is sufficient. When toa sufficient description of land 
bordering upon ariver the words — ‘‘and boom,” are 
added, they indicate with reasonable certainty a boom 
which extended along the river in front of the land. 
In French v. Patterson, 61 Me. 209, it is said, ‘‘'The 
statute does not require, nor is it often practicable that 
the assessors of taxes should give a minute description 
of the non-resident lands assessed by them. It is 
sufficient if they so describe them in their assessment 
that they can be identified with reasonable certainty.’ 
The rule given in Orono v. Veazie, 61 Me. 433, is that 
“the description of real estate assessed, in this class of 
cases, must ,be certain or refer to something by which 
it can be made certain.”’ (2) A collector of taxes, who 
was not sworn, is an officer de facto, having certain 
powers. Payment to him would dischargea tax. And 
a demand made by him is a sufficient demand to com- 
ply with the provisions of a statute requiring ademand 
and refusal as preliminary to an action, when the re- 
fusal to pay is put upon other grounds than any want 
of qualification on the part of the collector. Inhuabil- 
anls of Oldtown v. Blake. Opinion by Symonds, J. 
[Decided Jan. 5, 1883.] 





TITLE — QUIT-CLAIM DEED —PRIORITY — RECORDING 
ActT.—When the owner of land releases his right, title 
and interest to another, his subsequent deed of release 
to a third person conveys no title; and if the latter be 
recorded before the former, the former will still hold 
the title as against the subsequent release. Coe v. 
Persons unknown, 43 Me. 432; Walker v. Lincoln, 45 
id. 67; May v. McClaire, 11 Wall. 232. Nashv. Beau. 
Opinion by Virgin, J. 

{Decided Feb. 5, 1883.] 
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MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
JANUARY, 1883. 


DAMAGES—INJURY FROM DOG BITE.—In an action for 
injury from the bite of a dog, held that plaintiff 
was entitled to recover, among other things, 
for any injury to his nervous system or for any loss in 











his mental or physical capacity. Ballou v. Farnum, 
ll Allen, 73; Tyson v. Booth, 100 Mass. 258. Roswell 
v. Leslie. Opinion by Devens, J. 


INSURANCE — ACCIDENT POLICY — FORFEITURE BY 
NEGLIGENCE OF INSURED. — An accident insurance 
policy provided —amoug other things, that no 
claim should be made under it when the death or in- 
jury might have happened in cousequence of exposure 
to any obvious or unnecessary danger It is also made 
subject to the condition that the party insured is re- 
quired tv use all due diligence for personal safety 
and protection. The insured was killed when he was 
running aiong a railroad track in front of a moving 
train for the purpose of getting ou a train approaching 
ona parellel track after it had left the station, by 
being struck by the first named train. eld, that in- 
sured violated both conditions of the policy and there 
was no liability for his death thereon. Wright v. 
Boston & Maine R. Co., 129 Mass. 442. The conduct of 
the deceased was such as, in the words of the opinion in 
the case cited, is ‘* condemned by the general knowl- 
edge and experience of all prudent men, and is coun- 
clusive on the question of due care.’’ The danger was 
obvious, the exposure to it unuecesary, the want of 
due diligence clear; and the death of the assured 
occurred in consequence thereof. Tuttle v. Travellers 
Insurance Co. Opinion by C. Allen, J. 


LIMITATIONS — BANKRUPTCY PROCEEDINGS DO NOT 
SUSPEND. — Proceedings in bankruptcy under the 
Federal laws, held not to suspend the operation of the 
statute of limitation. It is well settled that the pen- 
dency of proceedings under the insolvent laws of this 
Commonwealth does not suspend the operation of the 
statute of limitations upon debts which are provable 
in insolvency, since such proceedings do not prevent 
the creditor from bringing an action upon his debt. 
Collester v. Bailey, 6 Gray, 517; Stoddard v. Doane, 7 
id. 387; Richardson v. Thomas, 15id. 381. So it has 
been held that the representation of the estate of a 
deceased person as insolvent and the appointment of 
commissioners does not suspend the operation of the 
statute limiting actions against administrators to two 
years from the time of their giving bonds. Tarbell v. 
Parker, 106 Mass. 347; Richardson v. Allen, 116 id. 447. 
The same principle applies to the case at bar. The 
bankrupt law of the United States does not prohibit a 
creditor whose debt has not been proved from bring- 
ing an action against the bankrupt. U.S. Rey. Stats. 
§ 5,106. U.S. Stat. 1,867, ch. 176,821. This statute dues 
not suspend the right of a creditor to commence an 
action, but only prevents him from prosecuting it to 
final judgment until the bankrupt has the opportunity 
to obtain his discharge. Doe v. Irwin. Opinion by 
Morton, C. J. ' 


WISCONSIN SUPREME COURT ABSTRACT. 
MARCH 13, 1883. 


AGENCY—CONVEYANCE OF LANDS BY AGENT WITH- 
OUT CONSIDERATION NULLITY—EQITABLE ACTION.— 
If one authorized by power of attorney to sell and 
convey lands of another convey the same without con- 
sideration, the owner of the lands may treat such con- 
veyance as a nullity. Mead v. Brothers, 28 Wis. 699. 
Such owner has therefore au adequate remedy at law 
by action to recover the possession of the lands, and 
cannot maintain an equitable action to have the 
grantee in such conveyance declared a trustee and to 
enforce a re-conveyance, Campbell v. Campbell. Opin- 


| ion by Cole, J. 
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COVENANT—WHEN DAMAGE MUST AND WHEN NEED 
NOT BE PROVED— AGREEMENT BY PURCHASER TO PAY 
INCUMBRANCE.—An action may be maintained for a 
breach of covenant against liability without alleging 
or proving damage resulting from such breach; 
but in the case of a covenant against damage 
because of liability, such damage must be proved. 
An agreement by a purchaser of land to assume 
and pay an incumbrance thereon implies at 
most a covenant of indemnity against dam- 
age resulting from a breach of such agreement, and 
not a covenant against liability for the debt. Gris- 
wold y. Selleck. Opinion by Lyon, J. 





JOINDER—OF ACTION FOR INJURY TQ PERSON 
OF MARRIED WOMEN TO ACTION FOR HUSBANDS’ LOSS 
OF SERVICE.—A cause of action foran injury to the 
person or character of a married woman cannot be 
united in the same complaint with a cause of action for 
the husband’s loss of services and expenses in conse- 
quence of such injury, notwithstanding such action is 
brought in the name of both husband and wife. Such 
is the settled rule of practice in such cases. Pier v. 
Fond du Lae, 53 Wis. 432; Schiffer v. Eau Claire, 51 id. 
392. The same rule has frequently been applied in 
New York to a complaint in an action by husband and 
wife. Mann v. Marsh, 35 Barb. 68; Ackley v. Tarbox, 
31 N. Y. 564; Palmer v. Davis, 28 id. 242. Shanahan v. 
City of Madison. Opinion by Cassoday, J. 


CORRESPONDENCE. 


THAT SAME OLD PARADOX. 


Editor of the Albany Law Journal: 


If you and your readers have not by this time be- 
come utterly tired of that “legal paradox,” I would 
briefly respond to Mr. Whitaker (p. 339) and say that 
“C.,” the intermediate judgment creditor, takes ab- 
solutely nothing, his judgment from its inception is a 
vain thing, it attaches not upon such title as “A.” 
seems to have, but on such as he still really has (which 
is none), and whether “ B.’’ does or does not record his 
deed, it makes no difference in the status of “C.,” 
hence no “legal fiction’’ can galvanize into life and 
establish as alien a judgment, which (so far as con- 
cerns the disputed property) was dead ab initio. 

Do not forget that the judgment is inferior even to 
the wnrecorded deed! It may appearto be good, but 
can at any time be shown worthless by the production 
of B.’s deed. It is therefore reully nothing, no matter 
what it may apparently be! 

But “D.,’’ when he buys takes(by the said fiction 
under the recording acts) all the title which his grantor 
appears to have, viz., the full title, there being no 
deed of record, and there being nothing against it, but 
a judgment (ordinarily a mere lien and here no lien at 
all) which requires further proceedings to become a 
title, and which may at any time be shown invalid. 
The matter seems so simple to me that I do not under- 
stand how my brethren can waste so many words 
over it. 

Suppose “C.”’ is about to sell the property under his 
judgment, ‘* D.” enjoins him, then “C.” might say: 
“Well, if my lien is not good because when acquired 
‘** A.” no longer bad title, owing to his sale to B., then 
Mr. D. you are gone also because of the same sale, are 
you not?’’ And then D. would simply respond, 
“Your lien is not good by reason of said prior sale, 
but Lam protected by the recording acts, as against 
said prior sale, in my deed which you are not in your 





judgment. Therefore still insisting that D. is ahead, I 
am, 


Yours, etc., 
A. J. HIRscHuL, 
DAVENPORT, IowA, April 30, 1883. 


Editor of the Albany Law Journal: 


It seems absolutely necessary to the peace of mind 
ofa number of my legal brethren that the question 
presented by that “legal paradox’ should be put at 
rest. Let it therefore be laid away after the follow- 
ing manner. 

It is clear that as between A. and B. the title of A. 
passed to B. and remained in him, notwithstanding 
the conveyance was not recorded. 

It seems equally clear that since at the time of the 
rendition of C.’s judgment against A., A. no longer 
had any title to the land, the judgment never became 
a lien thereon. 

The subsequent conveyance by A. to D., who I sup- 
pose was a bona fide purchaser for value, and without 
notice of the prior conveyance to B. had no effect 
whatever as a conveyance. But the deed to D. es- 
topped both A. and B. to set up any claim adverse to 
D. A. could not claim against his deed, and B. not 
having recorded his deed, was estopped by force of the 
recording act. Hence D. took the land, not from A. 
because A. had no interest to convey, but from B. by 
estoppel. 

It must follow therefore that the land in the hands 
of D. was unaffected by the judgment of C., since A., 
the judgment defendant had no interest in the 
land at or subsequent to the rendition of the judg- 
ment, and B.,who owned the land when the judgment 
was rendered, was not a party to the judgment. 

It is decreed that C. be restrained from further pro- 
ceeding against the land, and that the title of D. be 
quieted against him and his judgment. 

It is said by your correspondent, L. W. (p. 339), that 
‘if these deeds had been mortgages instead * * the 
three lien holders would take proportionally to the 
amount of their liens, etc.’’ This view does not seem 
to be correct, vide Hoag v. Sayre, 6 Stew. (83 N.J. Eq.) 
552; Clement v. Kuighn, 2 MeCart. (15 N. J. Eq.) 48. 

Mr. A. J. Hirschl’s theory of a “legal fiction,’’ it 
seems to me, needs support. 

Respectfully, 
L. C. E. 

PRINCETON, IND., May 5, 1883. 


NEW BOOKS AND NEW EDITIONS. 
STEPHEN’S CRIMINAL PROCEDURE. 


A Digest of the Law of Criminal Procedure in Indictable 
Offenses by Sir James Fitz James Stephen, K. C. 8. J., 
D. C. L., and Herbert Stephen, Esq., London, 1883. 


Any work by the distinguished authors of this vol- 
ume is sure to excite interest in thiscountry where the 
law of Criminal Procedure is a mere jus receptum, 


from England. In this State, the new Code of Crimi- 
nal Procedure is at present attracting more or less 
comment; consequently this volume will be eagerly 
scanned in order that it may furnish food for debate, 
if not for instruction. It would be hardly fair to call 
this Digest Criminal Procedure « Code, although it is 
not difficult to perceive that it has been constructed 
on the plan of a Code, yet itis not such a Code as 
Sir James Stephen would draft were he set to work at 
a codification of the criminal law of England, although 
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it certainly isa very superior statement and not un- 
suited to legislative purposes. 

lp some respects the digest is to be preferred to our 
Criminal Code; for example the purpose of title 1, of 
part [V of the Code, entitled ‘ of the local jurisdiction 
of public offenses," is not dissimilar to the purpose of 
chapter X of the Digest, entitled, ** Local Jurisdiction 
in respect of certain special offenses, and offenses com- 
mitted under special circumstances’’ yet there 
is no comparison between the thoroughness of the 
latter and the looseness of the former. Again, if we 
compare chapter XII of the Digest with chapter 1V of 
tit. 3 of part [LV of the Code, both relating to summary 
arrests without a warrant, we at once perceive the su- 
periority of the Digest. The Code seems intended to 
give immunity to quibblers, the Digest, precision in 
the administration of law. 

We very much prefer the arrangement pursued by 
the Digest in respect of the laws of criminal pleading, 
to that arrangement of the same subject matter pre- 
sented by our Criminal Code. The chances are that in 
criminal cases the pleaders under the Criminal Code 
will prefer to adhere to the common-law rules of 
pleading. ‘The Digest on the other hand is so plain in 
its purpose that criminal pleaders will prefer to follow 
its liberal dictates. In lauding the Digest we do not 
mean to altogether disparage the New York Code of 
Criminal Procedure which has its good features, but 
simply to say, that in our judgment, Stephen’s Digest 
of the Law of Criminal Procedure is a superior work, 
superior in its better adaptation for legislative purposes, 
superior in every practical sense. 


SMITH’'s SHERIFFS, CORONERS AND CONSTABLES. 


The Powers, Duties and Liabilities of Sheriffs, Coroners and 
Constables, with notes of judicial decisions and_ practical 
forms, adapted to all the States. By Borden D. Smith, 
counsellor-at-law, Albany, N. Y. Weare C. Little & Co, 
1883. Pp. lvi. and 446 

We imagine that the sheriffs and coroners of New 

York will be pleased that this book has been prepared, 
as there was no recent work upon its subject, while 
the statute law relating thereto has in many important 
particulars been entirely remodelled by late legisla- 
tion. From as careful an examination as we have 
been able to give it, we judge that the work is an ac- 
curate and full presentation of New York law, relat- 
ing to the powers, duties, and liabilities of the officers 
named therein as it exists to-day. How much value 
the book will have outside the State, we do not pre- 
tend to say, but we suspect that the statement on the 
title page that it is adapted to all the States is not 
precisely correct. The statute law of New York, es- 
pecially since the new Codes have gone into force, is 
notin respect to practice in harmony with that of 
other States, and a book of this kind can be of use in 
such States in a limited degree only. The book is 
fairly printed and bound, and will, we doubt not, find 
its way into the library of nearly every practicing law- 
yer in this State. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, May 8, 1883. 


Judgment affirmed, with costs — The Board of Su- 
pervisors of Monroe County v. Clarke ; The People v. The 
Spring Valley Hydraulic Gold Company ; Crocker v. The 
Knickerbocker Ice Company. —— Judgment affirmed— 





The People v. Ware.—Judgments reversed and judg- 
ment entered for the appellants with costs of all 
parties to be paid out of the estate — Woods y, 
Mitcham. —— Judgment affirmed with costs; order 
reversed with costs, without prejudice to any further 
application to the Supreme Court in reference 
to allowance, which piaintiff may be advised to make 
— Hun v. Salter. —— Appeal dismissed with costs — 
Grant v. Birdsall; Selchow v. Baker. Appeal dis- 
missed with one bill of costs — Amity Insurance Com- 
pany v. The Pennsylvania Railroad Company and ors. 
— Order affirmed with costs — Roche v. Marvin; 
The People ex rel. Equitable Fire and Marine Insurance 
Company v. Fuirman. Order affirmed, with costs 
is against the appellants — In re Attorney-General vy. 
The North American Life Insurance Company. — 
Both orders reversed — Conaughty v. The Saratoga 
County Bank. Motion to put cause on calendar. 
Granted with reference — Langdon v. The Mayor, ete., 
of New York. Motion to file new undertaking. 
Granted, provided the appellant make the necessary 
deposit within twenty days and pay ten dollars costs 
-- Clute v. Emerick. —— Motion to advance causes. 
Granted and set down for Wednesday in the first week 
of next session — William Hatch v. Western Union 
Zelegraph Company. —— Motion to file new undertak- 














ing. Granted, without costs— Amy v. Stein. — 
Motion to modify decision. Denied, with ten dollars 
costs — Tunstall v. Winton. —— Motion to put cause 


on calendar. Denied without costs — Cain v. City of 





Syracuse. Motion to advance cause. Denied with- 
out costs — Pennie v. The City of Brooklyn. -— Mo- 
tion for re-argument denied with one dollar costs — 


Youmans v. Edgerton. —— Motion to open default 
and to be relieved from printing new cases. Motion 
to open default granted, and ordered that service of 
three copies of printed case upon Bracken be held 
sufficient, and no other cases be required to be served 
upon either of the defendants or their attorneys, and 
that the appellant pay respondent ten dollars costs of 
this motion — The Bank of Virginia vy, Mills. 


NOTES. 


In 15 Federal Reporter, 514, may be found an exten- 
sive and excellent note on State power to regulate 
trade. The Texas Supreme Court, we now learn, 
decided in Faver v. Robinson, 46 Tex. 204, that ‘John 
R. Favers ”’ will not answer for “John R. Faver,” ina 
civil summons. An embarrassed young lawyer, with 
his first case, appeared before a Washington judge the 
other day with his umbrella under his arm, and in his 
agitation kept his hat on. He began his remarks, 
when the judge kindly said: ‘‘Hadn’t you better 
raise your umbrella?’’ This would have been acon- 
siderate suggestion if mercy really ‘* drop like a gentle 
dew from heaven.”-——A Chinaman thus describes a 
trial in our courts: One man is silent, another talks 
all the time, and twelve wise men condemn the man 
who has not'said a word. The Americun Law Reg- 
ister for April contains the follow cases: Tillett v- 
Ward (Eng.), on damage by animals driven througha 
street, with note by Edmund H. Bennett; Detroit 
Savings Bank v. Ziegler (Mich.), on liability of surety 
for bank officer acting temporarily in place of another, 
with note by Henry Wade Rogers; Lawrence v. Norton 
(U. 8. Circ.), on assignment for benefit of creditors re- 
striction of benefit to creditors releasing debtor, with 
note by Wayland E. Benjamin; Green v. Wilding 
(Iowa), on Contract by infant, with note by Marshall 
D. Ewell. 
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CURRENT TOPICS. 














O our paragraph of last week on amusing legisla- 
tion we may subjoin a queer slip in the recent 
Explosive Substances act in England. It is there 
provided that ‘‘in any proceeding against any person 
for acrime under this section, such person, and his 
wife or husband, as the case may be, may, if such 
person thinks fit, be called and sworn.” The ques- 
tion naturally arises, can a person of the male sex 
havea husband?) The Law Times “agrees that the 
phraseology is far from happy,” but argues that it 
may be technically correct under Lord Brougham’s 
act providing that ‘‘in all acts words importing 
the mascular gender shall be deemed and taken to 
include females unless the contrary as to gender is 
expressly provided.” But even this provision is 
not universally operative, as in the Representation 
Act, ‘‘man ” has been held not to include women, 
although there is no express provision to that effect. 
It would be much better to plead guilty to a clerical 
omission of the words ‘‘ or her,” although the intent 
of the act is so plain as not to raise any danger of 
misconstruction. A much better bull than this may 
be found in Vhetge v. State, 83 Ind. 126, where it is 
held that a verdict of * guilty of assault and battery 
with intent to commit involuntary manslaughter,” 
is invalid, 

The criticism in the Central Law Journal on the 
Texas holding that ‘‘fist” will not answer for 
‘first’ in a verdict of murder, has aroused the ire 
of a Texas gentleman, who writes to that journal a 
column and a half in an excited strain, remarking 
among other things that the course of adjudication 
in Texas ‘‘can no more be affected by the criticism 
than can the galling waves on her gulf-coast be 
lightened by the winter song of a single individ- 
ual of the genus Anser.” The substance of the 
argument is that the verdict is invalid because 
there issuch a word as ‘‘fist,” and therefore it is 
not a case of misspelling. So there is such a word 
as ‘‘ fussed,” but we guess if the verdict had been 
written in that way the court would not have dis- 
turbed it. The Texas gentleman—a_ gentle- 
man of the old school, apparently, for he signs 
himself ‘‘B. C.,”—may put us down among that 
genus, if he will, for we think ‘the decision plainly 
absurd. By the way, in Willigms v. Hitzie, 83 Ind. 
303, ‘‘Erwin” is held good for “ Irvin.” 


In Bowden v. Lewis,13 R. 1.189, the court holding 
that one has no right to tear down an oyster house 
erected ina tidal river, because it obscures his 
prospect, remarked: “If a nuisance is such because 
it obstructs a highway, the right to abate it exists 
only in favor of a person who is specially injured by 
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it as an obstruction to the highway, and not in 
favor of a person whose special injury is that he 
loses in consequence of it a favorite view from one 
of his windows, or the sight of the church clock. 
The loss of the view, or of the sight of the clock, is 
purely a private matter, and the person who suffers 
the loss can have no right to abate the obstruction 
on account of it, unless he can show that the obstruc- 
tion is, on account of it, a private as well as a public 
nuisance. Now the injury to the defendants result- 
ing from the unsightliness of the building, or from 
the purposes for which it was intended, was just 
such a purely private matter, and therefore they 
cannot justify tearing the building down simply on 
the ground that it was a public nuisance; but they 
must also show that on account of its unsightliness, 
or of the purposes for which it was intended, it was 
likewise as to them a private nuisance. This they 
have not done. The building had never been used, 
and therefore could not have been a nuisance on 
account of its uses. And the defendants had no 
right to abate it simply because it was a blot upon 
the landscape, for the law does not recognize any 
easement or right of property in a landscape or 
prospect. ‘For prospect,’ said Wray, C. J., in 
Aldred’s case, 9 Rep. 57b, 58b, ‘which is matter 
only of delight and not of necessity, no action lies 
for stopping thereof; and yet it is a great commen- 
dation of a house if it has a long and large prospect, 
unde dicitur, laudaturque domus longos que prospicit 
agros.’ Horat. Epist. I. 10, 23.” 


A meeting has been called, to be held in this city, 
on the 25th instant, for the formation of an Alumni 
Association of the Albany Law School. The circular 
states: ‘*The school has now been in successful 
operation for upwards of thirty years, and upon its 
rolls are the names of more than three thousand 
students, gathered from all parts of the nation, and 
some from foreign lands. Inthe ranks of its grad- 
uates are many of the most distinguished and 
honorable members of the legal profession, some of 
whom have attained eminence on the bench, in the 
halls of legislation, and in other official positions. 
The Albany Law School was among the pioneers in 
this class of professional schools, there being at the 
time of its organization but one similar institution 
of any reputation in the union. Now these schools, 
including law departments of universities, number 
upward of fifty; and still our legal Alma Mater 
holds a rank among them of which its Alumni may 
wellbe proud. An Association, it is urged, con- 
stituting an organic bond of union, a medium of 
inter-communication, a repertory of personal history, 
would serve to revive pleasant memories, keep alive 
old and valued friendship, stimulate wholesome 
emulation and cheer and strengthen its members in 
their arduous life work; and such an organization, 
itis believed, would gratify the present managers of 
the school, and encourage them in their efforts to 
maintain and strengthen it.” We heartily approve 
this project, and hope the invitation will receive a 
general acceptance. 
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We have not taken a great deal of interest in the 
case of the Honorable Mr. Thompson, of Kentucky, 
who killed Mr. Davis on suspicion of having got 
Mrs. Thompson drunk and infringed on her hus- 
band’s marital domain. We have taken it for grant- 
ed that Mr. Thompson must have been ‘‘ crazy,” 
and that he would be duly acquitted by his fellow- 
citizens who admire that order of lunacy. Our 
opinion has been strengthened by the intelligence 
that Mr. Thompson is a ‘‘ gritty little man,” and has 
killed somebody before. But we are led to speak 
of this case by the recent remarks of the Lovwisville 
Courier-Journal upon it. That influential newspaper 
starts out with asserting thatit has been “ unremit- 
ting in its assaults upon the homicidal side of southern 
life;” and “for years we have stood out against 
blood-spilling in Kentucky. It is a blot and a deep 
one upon our escutcheon. We shall never cease in our 
effort to wipe it out.” But it draws the line of 
opposition at cases like the gritty little Mr. Thomp- 
son’s. Thompson did just right. ‘‘ There is not a 
man in the world worthy the name ofa man who 
would hesitate a moment.”’ ‘‘ Thompson will have 
the moral support of the whole community.” ‘‘ Had 
he done less he would deserve to be driven out with 
whips.” “As for the killing of Davis, he should 
not, and we takeit he will not, mind it any more than 
if he had shot a wild beast.” And then after some 
crowing about the “spotless honor” of Kentucky, 
the editor concludes as follows: ‘‘ But the gun-shot 
is mightier than the courts. It is a universal leveler. 
It simplifies and cheapens the law and brings it to 
the door of the poorest when need is, and long may 
its policy prevail, mute sentinel by the fireside, 
guarding the honor of our women, protecting our 
cradles and our children, a menace to wives that are 
weak and a‘perpetual terror to libertines and liber- 
tinism.” Now if this simplification and cheapening 
of the law could be limited to the case of the mis- 
chievous person who wrote those words we should 
not grieve much. It is bad enough for a civilized 
community to wink at such barbaric injustice as 
Thompson inflicted, but for a newspaper, presumed 
to be intelligent, and certainly influential, to glorify 
it and recommend it to imitation, and especially on 
the ground of simplicity and cheapness, is a mixture 
of folly and wickedness that makes us tolerably con- 
tent with our own community, which we admit is 
none too good. 


Mr. A. P. Sprague, formerly connected with the 
editorial management of this journal, has recently 
died, at the age of 36 years. He was graduated at 
Madison university, and was valedictorian of his 
class. In 1873 Senor Don Arturo de Marcoarto, ex- 
deputy to the cortes in Spain, offered £300 in prizes 
for essays on the subject, ‘‘In what way ought an 
international assembly to be constituted for the 
formation of a code of public international law, and 
what ought to be the leading principles on which 
such a code should be formed?” The adjudicators 


awarded Mr. Sprague the first prize of £200. He 
was secretary of the international code committee 





since 1876, and was for two years associate editor of 
the International Review. In 1875 he published an 
essay on “ The New Science of Law, an introduction 
to the Principles of Legology.” Mr. Sprague was an 
accomplished scholar in literature as well as in law, 
and was a writer of very considerable ability. 


Lawyers, we know, are very much disapproved 
of by tradesmen, but lawyers really never appear to 
worse advantage than when they are trying to de- 
fend the knaveries of those who thus despise them. 
In Greenstine v. Borchard, Michigan Supreme Court, 
April 25, 1882, 15 N. W. Rep. 540, a cabinet-maker 
agreed with a customer in writing, to build for him 
a walnut counter. The customer, finding that the 
top and door-panels were merely stained whitewood, 
sued him. Jie/d, that he could not defend on the 
ground that it was customary for cabinet-makers thus 
to cheat their customers. The court remarked, 
more mildly than the occasion would have warranted, 
that such evidence would have been ‘‘to derogate 
from the intent ofthe plaintiff, and to defeat a right 
secured to him by the contract.”” We do not recall 
any thing equalling this defense in coolness except 
the contention in Commonwealth v. Doane, 1 Cush, 
5, that taking in accordance with a mere custom to 
steal, as taking oranges from a vessel in transit, is 
not larceny. This defense was not supported. 





NOTES OF CASES. 


N Clark v. Wilson, to appear in 14 R. I. 7, it was 
held that an officer may break into a shop or 
other building not connected with a dwelling-house 
in order to serve process of attachment, provided he 
first asks admission if any person is present to grant 
it, and is refused. The court said: ‘‘ It is perfectly 
well settled that an officer ordinarily has no authority 
to break an outer door or window of a dwelling- 
house in order to enter it for the purpose of execut- 
ing a civil writ or process. Semayne’s case, 5 Rep. 
91; 1 Smith Lead. Cas. *183; Curlewis v. Laurie, 12 
Q. B. 640; Burdett v. Abbot, 14 East, 1, 154. It is 
equally well settled, however, that this privilege of 
the dwelling-house is to be strictly construed, and 
that it will not be extended to a shop, barn or out- 
house unconnected with it. Penton v. Browne, Sid. 
186; Haggerty v. Wilber, 16 Johns. 287; Brown v. 
Glenn, 16 Q. B. 254. Indeed, so strictly is the 
privilege construed that it is settled that an officer, 
who has once gained peaceable admittance into a 
dwelling-house, has authority while there to break 
any inner door for the service of his writ or process, 
if it be not opened to*him on demand, even though 
it be the door of a room occupied by a lodger, not a 
member of the family. Lloyd v. Sandilands, 8 Taunt. 
250; Lee v. Gansel, 1 Cowp. 1; Ratcliffe v. Burton, 
3 Bos. & Pul. 223; Williams v. Spencer, 5 Johns. 
352; Hubbard v. Mack, 17 id. 127; Glover v. 
Whittenhall, 6 Hill. 597. The only qualification 
which we find to the authority of the officer to break 
into a shop or other building disconnected from a 
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dwelling-house, for the service of civil process, is 
that he shall first ask admittance if there be any 
person present to grant it, and be refused. Burton 
v. Wilkinson, 18 Vt. 186. Heis not obliged to seek 
elsewhere for goods and chattels to attach, before 
breaking and entering such shop or building to 
attach them there.” See Stearns v. Vincent, ante,375. 


In Matter of Wright, to appear in 29 Hun, it is 
held that an ordinance of the park commissioners 
of the city of New York, prohibiting bicycles in the 
parks of the city, is reasonable and valid. The 
court said: ‘‘ After examining the evidence in this 
case, I am forced to the conclusion that the ordi- 
nance in question is one which, under the statute, 
the park commissioners were authorized to adopt, 
and that even although if I were acting in their 
place I might not regard such an ordinance as 
necessary, it is not in a legal sense so unreasonable 
as to warrant me in substituting my judgment for 
the judgment of the commissioners. It is perhaps 
hardly necessary to cite authorities, but I will refer 
to a few cases in this connection. In the case of 
Buffalo and Niagara Falls Railroad Company v. City 
of Buffalo, 5 Hill, 209, it was held that a statute 
giving power to the common council of a city to 
regulate the running of railroad cars within the 
corporate limits, authorizes the adoption of an ordi- 
nance entirely prohibiting the propelling of cars by 
steam through any part of the city. In that case 
Nelson, C. J., says: ‘Power over the subject’ is 
given in general terms, and was doubtless intended 
to be broad enough to enable the public authorities 
to control and regulate the running of cars in a way 
compatible with the public interests of the city, and 
the proper security of the persons and property of 
its inhabitants. A large discretion is therefore con- 
ferred upon the common council. They are to 
‘regulate’ the running of cars; that is, according to 
the ordinary acceptance of the term, to prescribe 
rules or laws by which the ‘running’ of cars within 
the city is to be governed, and the power may, with- 
out any strained construction, well apply to the 
means or force by which the cars are propelled. A 
right to regulate the ‘running’ seems ex ot termini 
to imply an authority to regulate the power by which 
they are driven.’ * * * In City of Brooklyn v. 
Breslin, 57 N. Y. 596, Earl, Comr., says: ‘It is also 
claimed on behalf of the appellants that the ordi- 
nance is void as being ‘in restraint of trade and 
unreasonable, unjust, restrictive, arbitrary and 
oppressive,’ It is sufficient to say that the wisdom 
and expediency of granting such power to the city 
were within the legislative power of the State 
government to decide, and it cannot be said that the 
ordinance was more than a proper regulation of a 
particular branch of business for the good order of 
the city and the protection of the persons and 
property of its citizens,’ etc. These authorities 


seem to me amply to sustain the proposition that the 
ordinance in question was within the discretionary 
power of the park commissioners, and that the court 








cannot say, as matter of law or fact, that itis 
unreasonable. On the argument much stress was 
laid upon the fact that bicycles are admitted in 
Fairmount Park, Philadelphia, in the streets of 
Boston and London, and other places. Precisely 
what the powers are of the authorities in those cities 
over their public parks and streets does not appear 
from any thing in the case. If they have the same 
powers as the park commissioners, the not uncommon 
spectacle is presented of two bodies having similar 
discretionary powers, differing in judgment as to the 
mode and manner in which that discretion shall be 
exercised. But however that may be, it seems to 
me to be a sufficient answer to any argument sought 
to be deduced therefrom that in this city the legisla- 
ture has vested the power of determining what shall 
be done in regulating, governing, managing and 
directing the several public parks, in the park com- 
missioners, and with their determination, as the 
authorities already cited show, in the absence of 
fraud or collution, the courts cannot interfere.” 


In The lolanthe Case, 15 Fed. Rep. 439 (U. 8S. 
Circuit Court, Maryland), it is held that the non- 
resident alien authors of the opera of “ Iolanthe,” 
having sanctioned the publication in the United 
States of the libretto and vocal score, with a piano 
accompaniment, and having kept the orchestration 
in manuscript, held, that a person who had independ- 
ently arranged a new orchestration, using for that 
purpose only the published vocal and piano-forte 
scores, could not be enjoined frou publicly perform- 
ing the opera with the new orchestration. The 
court, Morris, J., said: ‘‘The complainant however 
contends that while the opera, as published, may be 
publicly performed with a piano-forte accompani- 
ment, it must be with such an accompaniment only, 
and not with an orchestra; and that as some proper 
orchestration of the music, and its performance by 
an orchestra, are requisite to the successful public 
performance of the work as an opera, and as he has 
from Mr. Sullivan the sole right to use his unpub- 
lished orchestration in the United States, the opera 
practically cannot be publicly performed in the 
United States without his sanction. It is earnestly 
contended in his behalf that the publication 
of the airs and harmonies with a piano-forte 
accompaniment is a dedication which is restricted 
to a performance with that accompaniment solely, 
and that it is a presumption of law that the authors 
intended to sell to the purchasers of the printed 
book only the right to use the contents as therein 
arranged, and not with an orchestration, because the 
orchestration was withheld; and that the use which 
the purchaser may make of it should be restricted 
to what may be considered as reasonably within 
the contemplation of the parties—the one in 
selling and the other in buying the book. This, as 
a statement of the common-law doctrine of the 
restrictions imposed upon the use which may be 
made of an unprotected published composition, it 
must be admitted is novel. It would seem to be an 
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attempt to extend and amplify the reasoning of the 
decision inthe case of Tompkins v. Halleck, 133 
Mass. 32, to reach this case.” (Distinguishing that 
case.) “In the case before us, the right to publicly 
perform the opera with the piano accompaniment 
having been dedicated, why could not a violinist be 
employed to assist the piano, and so one by one be 
added all the instruments usually constituting an 
orchestra? At what point would the performance 
cease to be lawful and become piratical? Having 
enabled the purchaser of the book to publicly per- 
form the opera, how can his manner of presenting 
it be restrained? Could not the words of the songs 
be set to other airs? Could not the opera be curtailed, 
the number of acts changed, or any other violence 
done to it? If so, why is it unlawful for any one to 
arrange an independent orchestration? The pub- 
lished libretto, airs, harmonies, and piano-forte score 
being now an unprotected source open to all who 
choose to take from it, how can Mr. Sullivan, in the 
absence of any statute applicable to his case, have 
any right to protection different from any non- 
resident alien who should independently make an 
orchestration and keep it in manuscript? It is urged, 
and with force, that the orchestration of the com- 
poser is essential to the entirety of the opera as an 
artistic musical production, and that with the 
blundering or mechanical orchestration of another 
many of the musical conceptions and effects are 
frustrated, so that the opera presented tothe public 
under the composer's name is not his, and is injuri- 
ous to his reputation and the success of his work. 
This may be good ground for restraining misleading 
advertisements and announcements, but is hardly an 
argument to support the doctrine of a restricted 
dedication, and an infringement by an independent 
orchestration. Cases may arise in which the printed 
publication may be so small a part of the whole 
musical composition that a court of equity might 
very properly restrain the use of the composer's 
name in connection with the proposed performance 
in any way calculated to deceive the public, and in- 
jure those having the right to perform the original 
score. To this ground of equitable jurisdiction and 
relief may, perhaps, be referred the case of Thomas 
v. Lennon, 14 Fed. Rep. 849, in which Judge Lowell 
restrained a performance which was advertised as 
‘Gounod’s Redemption.’ But it seems to us that 
this is a ground of relief which would affect the 
advertisement rather than the performance itself.” 
(Distinguishing Boosey v. Fairlie, L. R. 7 Ch. Div. 301, 
4 App. Cas. 726; and Goldmark v. Collmer, Cook 
county, Illinois, Circuit, by Tuley, Chanc., Nov., 
1882.) “The other authority in this country relied 
upon is the opinion by Judge Lowell in Thomas v. 
Lennon, already cited. So far asthe decision of the 
learned Circuit judge in that case goes upon the 
ground of deceptive advertisements calculated to 
mislead the public and injure the licensed perform- 
ance, we do not doubt its correctness; but so far as 
it may be used as an authority for the doctrine of a 
restricted dedication, we are unable, for the reasons 
already expressed, to concur in it.” 





In Shaw v. Williams, Indiana Supreme Court, 
November 16, 1883, it was held that a notice of sale 
of real estate under execution, published ina Sunday 
newspaper, is invalid. The court said: ‘‘Itis clear 
on principle that the sheriff cannot transact on 
Sunday the ordinary business of his office, but 
authorities are not wanting. In Smith v. Wilcox, 24 
N. Y. 353, it was held that a contract for the publica- 
tion of an advertisement in a Sunday newspaper was 
void under the provisions of a statute not unlike 
ours, and many cases are cited sustaining the hold- 
ing. * * * The publisher of a Sunday paper 
undertakes to circulate his paper on that day to 
subscribers and customers, and as the publishing of 
such a paper is his vocation, it necessarily follows 
that he engages in it when he circulates the paper 
owned by him. It would be a perversion of all 
principle to permit a sheriff to aid in the violation of 
a statute by employing the violator to publish legal 
notices, for we should then have the sigular anomaly 
of the chief ministerial officer of the county en- 
couraging the violation of a law which it is his sworn 
duty to enforce. More directly in point than the 
case just commented on is that of Scammon v. City 
of Chicago, 40 Til. 146. In that case it was held thata 
legal notice published in a Sunday newspaper was 
void, the court saying of the notice and publication 
that ‘to permit it to be given on Sunday is against 
the spirit and policy of our law.’ * * * The 
printing of a newspaper is not all that is done by 
its owner; that is indeed work that may be done on 
a day other than Sunday; but the circulation of 
the paper, its delivering to subscribers, its sale to 
news-boys or customers,is a work that is necessarily 
done on Sunday. The circulation is the most impor- 
tant part of the whole,work of conducting the paper, 
for itsecures readers for the advertisements and 
profits or at least compensation to the owner of the 
paper. The chief consideration in a contract for 
the publication of a legal advertisement is that the 
paper in which it is published shall be generally 
circulated and readers secured. The owner of a 
Sunday paper is pursuing his ordinary vocation when 
he is engaged in circulating his paper, and he who 
engages in his ordinary vocation on that day trans- 
gresses the law. Many cases declare that an act of 
ordinary business performed on Sunday is unlawful. 
Among the cases enforcing and illustrating this 
principle are Link v. Clements, 7 Blackf. 479; Pate 
v. Wright, 30 Ind. 476; MeCarty v. State, 56 id. 
203; Mueller v: State, 76 id. 310; Rogers v. Western 
Union Co., 78 id. 169; 8. C., 41 Am. Rep. 558.” 





COMMON WORDS AND PHRASES. 





HICKENS. — Hensare ‘‘ chickens.” State v. Bas- 
CG sett, Louisiana Supreme Court, October, 1882. 
This was an indictment for stealing chickens, and the 
proof was that the stealing was of hens, but it was 
held no variance. The court said: ‘‘ Chickens are 
designated according to sex and age, as chicks, 
pullets, cockerels, hens, and roosters. Hogs are also 
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known as pigs, shoats, barrows, sows, and boars, 
If an indictment charging the larceny of ‘ one hog,’ 
or of ‘one small hog,’ is sustained by proof that the 
property stolen was either a boar, a barrow, a sow, 
certainly an indictment charging the larceny of a 
chicken is good,and evidence is admissible, whether 
the chickens stolen were hens, roosters, or pullets. 
The State is bound to allege and prove every fact or 
ingredient necessary to constitute the crime charged. 
The converse must be equally true. If itis un- 
ncessary to aver the color, marks, or sex of a hog, 
or chicken, charged to have been stolen, then it is 
unnecessary to prove either of those facts. If the 
hog or chicken stolen be identified as the property 
mentioned in the indictment, it is immaterial 
whether it be a boar, a barrow, a rooster, or a hen. 
The witness Barker testified that the two chickens, 
charged as stolen, are usually called Cochin China 
chickens, but that he called them Buff chickens.” 

ImproPER Lreerties, — Illegal sexual commerce 
is included.in this phrase. State v. Carr, Iowa 
Supreme Court, March, 1883. This was an indict- 
ment for seduction, and the question was as to the 
character of the prosecuting witness for chastity. 
The court said: “ The taking of improper liberties 
is an ambiguous phrase. It may mean no more than 
the undue familiarities in some states of society con- 
sidered altogether compatible with the strictest 
virtue. If so understood by the jury it could have 
worked the defendant no prejudice. It cannot be 
denied, however, that the phrase may refer to un- 
lawful sexual commerce. The jury may have under- 
stood from the instruction that if the prosecuting 
witness had allowed Underwood to take improper 
liberties with her in private, even to the extent of 
submitting to his sexual embrace, still she was a 
subject of seduction, if she was in all other of her 
actions chaste and pure in conduct. Such, we think, 
is not the law.” 

Crue. AND Unusuat Puntsument. — Whipping 
is not. Foote v. State, 59 Md. 264. This was a 
conviction under a statute inflicting whipping for 
wife-beating. The court said: ‘‘ Weare not deal- 
ing with the expediency, justice or efficacy of this 
punishment, but only with the true interpretation of 
the terms of the Constitution under which we live. 
When therefore we find that the people who made 
this Constitution, and who must be presumed to 
understand the meaning of the terms they used, 
have from the time these words were first incorpora- 
ted, in 1776 down to 1882, a period of more than a 
hundred years, through the several successive 
Legislatures uniformly held, that the punishment of 
whipping was not included in that class which the 
Constitution forbids, we should violate the plainest 
principles of the construction of statutes now to 
decide otherwise. We have not only the contem- 


poraneous, but the continued exposition of the mean- 
ing of the words, in this long course of legislative 
construction, upheld and continually enforced by 
the courts, in the imposition of the punishment.” 
Citing 1 Bish. Cr. Law, § 947; 2 Curtis C. C. 194. 
BrutaL. —In Foote v. State, 59 Md. 264 (supra), 





the court fought shy of this word. They said: 
‘*There isno more difficulty in determining that the 
character of the assault was ‘brutal’ than in deter- 
mining that the killing was willful, deliberate and 
premeditated. The term brutal is now definite 
enough to the common apprehension of mankind, 
and any attempt to give it a more definite meaning 
upon paper would likely result in failure.” 

To Become Dur. — This phrase does not apply to 
a debt which has no existence. Thomas v. Gibbons, 
Iowa Supreme Court, April, 1883. The court said: 
‘* As to the meaning of the words ‘debt due’ there 
can be no doubt, The question is as to the meaning 
of the words ‘debt thereafter to become due.’ The 
plaintiff contends that the word ‘debt’ as used is 
not restricted to a debt then existing, but may also 
mean any debt which may thereafter originate. But 
a debt which has yet to originate cannot properly, 
we think, be said to be a debt which is to become 





due. Of sucha debt nothing can properly be pre- 
dicated. The words ‘to become due’ are set out 


against the word ‘due,’ and, like it, are used to 
describe the word ‘debt,’ which must mean a sub- 
sisting debt. Zuntington v Risdon, 43 Iowa, 517.” 

Aone. — An ordinance of a city council author- 
ized a railroad company to construct a switch ‘on, 
over, and along ” certain alleys named, and ‘ along” 
acertain other alley. Held, that the omission of 
the words ‘‘ on and over” did not restrict the rail- 
road company in its use of the last-named alley, and 
compel them to construct their road by the side of 
such alley on private property over which the city 
had no control. Jleath v. Des Moines, etc., R. Co., 
Iowa Supreme Court, April, 1883. The court said: 
“Tt is claimed that this change of language is 
significant, and must have been employed with a 
purpose. We think however that the words ‘on, 
over, and along’ were all employed synonymously 
in this ordinance. The words ‘on’ and ‘ over,’ as 
here employed, are clearly synonymous. The word 
‘along’ does not necessarily mean by the side of. We 
say ‘the troops marched along the highway,’ by 
which we mean that they marched on or over, not by 
the side of, the highway. We cannot think that 
the city council, by the change of phraseology, in- 
tended to authorize the defendant to construct its 
road by the side of the alley, on private property 
over which the city had no control. We rather 
think that the three words were employed as 
synonyms, and that the dropping of two of them in 
the part of the ordinance in question possesses no 
significance whatever.” 

Poo.-sELLING. — Pool-selling on horse races is 
not punishable as the offense of maintaining ‘a 
lottery for disposing of money,” within the meaning 
of a municipal ordinance against keeping any 
‘lottery, policy, bucket-shop, board of trade, or any 
other scheme or place for drawing or disposing of 
money, wheat, or other property within the city.” 
The court said, after reviewing the State legislation 
in respect to lotteries: ‘‘ No one can compare the 
legislation of the State without seeing that the Leg- 
islature has found it desirable to deal with lotteries 
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differently as well as more severely than with other 
gambling transactions. The reason is not difficult 
to find. Lotteries generally involve large sums of 
money, or large prizes of some kind, and circulate 
their tickets in large numbers in all parts of the 
country. All classes and persons of all ages are 
tempted to invest in the chances of sudden riches, 
and it is a matter of history that the passion for 
such investment has led to serious and wide-spread 
mischief. No other form of gambling operates so 
extensively in its dealings or demoralizes so many 
people. It is this extensive reach and not merely 
its speculative purposes which make lottery gam- 
bling so dangerous. The profits are so great 
that small penalties might not be efficacious enough 
to suppress the business, and the changes of our own 
legislation indicate this by the successive addition 
of imprisonment in the county jail, and even in the 
State prison, to the large fine first imposed in 1828. 
It is not safe to extend these serious consequences by 
construction to cases which are not fairly within the 
language of the Constitution and statutes, especially 
as the Legislature has made provision for much 
lighter punishment in those cases of gambling which 
are more confined in their action, and therefore less 
likely to do mischief on a large scale. We think 
that it would be straining the law to include such 
acts as those of the respondent within the category 
of lotteries, and therefore we must treat the case as 
one which has not been placed by the Legislature 
under the classification of offenses which shonld be 
left to be dealt with by the municipal by-laws and 
ordinances, as well as by State laws. As already 
suggested, we are not now required to discuss the 
propriety of such a delegation of authority, if made.” 

Borrow — In State v. School District, 13 Neb. 82, 
it was held that a school district, authorized to 
borrow money, may issue bonds therefor. The court 
said: “ Among the definitions of the word ‘ borrow’ 
given by Webster, are: 1-— ‘To take or receive 
from another on trust with the intention of returning 
or giving an equivalent for.’ 2— ‘To take from 
another for one’s own use; to adopt from a foreign 
service; to appropriate; to assume.’ The word is 
often used in the sense of returning the thing 
borrowed in specie, asto borrow a book, or any other 
thing to be returned again. But it is evident that 
where money is borrowed the identical money loaned 
is not to be returned, because if this were so, the 
borrower would derive no benefit from the loan. In 
the broad sense of the term it means a contract for 
the use of money, and this is the sense in which the 
word is used in the statute. School districts there- 
fore were authorized to make contracts for the use 
of money. The power to borrow necessarily implies 
authority to determine the time of payment and the 
character of the evidence of indebtedness that will 
be issued, whether in the form of notes or bonds 
payable in the future.” 

Satoon. —In McDougall v. Giacomini, 13 Neb. 
431, it is said that ‘‘The word ‘saloon,’ which 
originally meant a large public room or parlor, in 
this State has acquired a more restricted meaning 





and is usually applied to a place where intoxicating 
liquors are sold. A licensed saloon keeper in this 
State therefore is a person licensed to sell intoxica- 


ting liquors.” 
——_¢—__— 


VALIDITY OF CONDITION IN RAILWAY 
PASSAGE TICKET LIMITING 
ITS USE. 

NEBRASKA SUPREME COURT, MARCH 20, 1883. 
Post v. CHICAGO AND NORTH WESTERN RAILWAy 
COMPANY. 

Plaintiff purchased a ticket issued by a railroad company 
from the holder thereof. It had been issued and sold at 
a reduced rate of fare, and contained a condition limit- 
ing its use to the person procuring it from the railway 
company. Plaintiff offered it for fare on the cars, but it 
was taken up by the conductor who refused to return it to 
plaintiff or to allow him toride thereon, and plaintiff left 
the train. Inan action for damages against the company, 
held, that the condition limiting the use of the ticket was 
reasonable and valid, but that plaintiff was entitled on 
account of the detention of the ticket by the conductor to 
recover damages not exceeding the price of fare for the 

journey represented by the ticket. 


— for damages for refusal to carry plaintiff as 
a passenger. The opinion states the case. 


Redick and Connell, for plaintiff. 
E. Wakeley, for defendant. 


MAXWELL, J. On the 7th day of January, 1879, one 
John Tristas purchased a third-class ticket, via the 
Central Pacific, Union Pacific, Chicago & Northwest- 
ern, Michigan Central, Canada Southern, and New 
York, Lake Erie & Western Railroads to Boston, the 
price paid being the sum of $66. This ticket contained 
the following conditions: 

“* Checks to be detached by conductors only. 

‘*No stop-over privileges will be given on this 
ticket. 

** Baggage checked only to destination. 

“In consideration of this ticket being sold at a re- 
duced price from the regular, full, first-class rate, I,the 
undersigned, hereby agree that it not be good for pas- 
sage after ‘twenty’ (20) days from (and including) the 
date indicated by the agent’s punch marks in the mar- 
gin, and that I will go through to place of destination 
by the proper train and its connecting trains; also that 
this ticket is not transferable, and shall become ‘ void’ 
if not presented for passage on the trip for which sold, 
and that I failing to comply with this agreement, 
either of the companies may refuse to accept this 
ticket or any coupons (checks) thereof, and demand 
the full regular fare, which 1 agree to pay. 

[Signature] “* JOHN TRISTAS. 

“Witness: H. P. STANSWoOOD, 

“ F. H. GooDMAN, 
** General Passenger and Ticket Agent, C. P. R. R.” 

The price of a first-class ticket at that time, over the 
same route, is shown to have been the sum of $140. 
but the proof fails to show the price of second-class 
tickets, or whether unlimited transferable third-class 
tickets were issued or not, and if so the price of the 
same. Tristas seems to have gone no further than 
Omaha, and there transferred his ticket to one Hob- 
bie. Within twenty days from the date of issue Hob- 
bie sold the ticket to the plaintiff for the sum of #25, 
the price of a regular ticket of the same class being 
about $30. The plaintiff commenced his journey over 
the defendant road, but at Denison the conductor, in 
pursuance of directions from Council Bluffs, examined 
the ticket and inquired of the plaintiff if his name was 
Tristas. 
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The plaintiff, in answer to the inquiry, frankly 
stated his name, and that he was not the original party 
to whom the ticket was issued. The conductor then 
put the ticket in his pocket, and informed plaintiff that 
he must pay fare or leave the train. ‘The plaintiff de- 
manded the return of his ticket, which being refused, 
and the conductor insisting that he should either pay 
fare or leave, he left the train at that point. He then 
returned to Omaha and commenced this action. On 
the trial of the cause the jury returned a verdict for 
$31.70, upon which judgment was rendered. The 
plaintiff brings the cause into this court by petition in 
error. 

The errors relied upon are that the court erred in giv- 
ing certain instructions,and in refusing those asked by 
the plaintiff. The instructions are as follows: “If 
you find from the testimony that the ticket in ques- 
tion in this case was a third-class or ‘emigrant’ ticket 
which had been sold at a reduced rate toa person in 
San Francisco otber than the plaintiff, and said ticket 
was by its terms not transferable, and the purchaser 
thereof in San Francisco, in part consideration of 
such sale, at reduced price, agreed that it should not 
be transferable; and you further find that the plaintiff 
purchased in Omaha from some person other than de- 
fendants, or their authorized agent, and offered and 
attempted to use it as entitling him to passage from 
Omaha to Chicago on the defeudants’ road, and re- 
fused to pay his fare on the defendants’ road, and did 
not pay his fare, then the defendants were not under 
obligations to allow the plaintiffto ride upon such 
ticket, and upon such refusal to pay fare had a right 
to require the plaintiff to leave the train, and he can 
recover no damages based on the fact that he was so 
required to leave. (2) The taking up of the plaintiff's 
ticket however was a wrongful act on the part of the 
defendants, for which they are liable to plaintiff. (3) 
The measure of damage to which the plaintiff is en- 
titled for the taking of such ticket would be the value 
thereof, which would not exceed the price of a third- 
class or emigrant passage from Omuahato Boston, with 
interest to the first day of this time.” 

Every railroad has a right to adopt rules and regula- 
tions for the management of its business, provided 
such rules are not unreasonable, are within the scope 
of the powers of the corporation, and are not in con- 
flict with the laws of the State. Elwood y. Bullock, 6 
Q. B. 383; Navigation Co. v. Pilling, 14 Mees. & W. 76; 
1 Redf. Railw. 95. The question whether rules are 
reasonable or not is a mixed question of law and fact, 
and is to be determined by the jury under the instruc- 
tions ofthe court. Day v. Owen, 5 Mich. 520; Jencks 
v. Coleman, 2 Sum. 221; Bass v. Chicago & N. W. R. 
Co., 36 Wis. 450; Thomp. Carr. Pass. 335. 

In Day v. Owen,it is said: ‘*The reasonableness of 
arule or regulation is a mixed question of law and 
fact, to be found by the jury on the trial, under the 
instructions ofthe court. It may depend ona great 
variety of circumstances, and may not improperly be 
said to be in itselfa fact to be adduced from other 
facts.” 

A regulation of arailroad company providing for 
cheaper rates of fare between certain points, provided 
the ticket is used alone by the person purchasing the 
same and within a certain number of days from the 
date of issue, isreasonable and proper. It gives the 
purchaser the benefit of lower rates, while the rail- 
road companies, being advised of what tickets have 
been sold and their character, are enabled without in- 
convenience to provide the necessary means of trans- 
portation. The contract being that the ticket was to 


be used alone by Tristas, no one else could acquire the 
right by the assignment of the same to be carried over 
the defendant’s road. The plaintiff therefore having 
no right to use the ticket in question for the purpose 





of being carried to Chicago, is not entitled to recover 
damages because he was required to leave the train. 
There is no error therefore in the first instruc- 
tion. 

There is no error in the second instruction. The 
terms of the contract are, ‘‘the companies may re- 
fuse to accept this ticket,’’ not that the company shall 
have the right to takeit up. Although the ticket 
gave no right to the plaintiff to travel on the defend- 
ant’s road, still it was his, and if in his possession, 
might be sufficient to enable him to recover the pur- 
chase money from the person selling him the ticket. 
But the measure of damages in such case in an action 
against the railroad company could not exceed the 
value of a third-class ticket from Omaha to Boston. 
The measure of damages was correctly stated in the 
third instruction. The instructions asked on behalf 
of the plaintiff were not applicable to the testimony 
and were properly refused. 

The judgment must be affirmed. 





POLLUTION OF STREAM BY RIPARIAN 
OWNER. 

MARYLAND COURT OF APPEALS, JULY 13, 1882. 
Mayor OF BALTIMORE V. WARREN MANUFACTUR- 
InG Co.* 

The city of Baltimore, under a statute authorizing it to do so, 
acquired lands upon which ran a stream, for the purpose 
of supplying the city with pure water. Thereafter the 
city filed a bill to restrain defendants, who were riparian 
owners upon the stream above it, from polluting said 
stream, and charged that one defendant suffered to flow 
from a factory operated thereon into the stream refuse 
water impregnated with divers injurious ingredients and 
substances whereby the water of the stream was rendered 
less pure and less fit for use by man as drinking water, 
As a distinct cause of defilement or pollution of the stream, 
it was charged that the defendants ** have erected and do 
keep, maintain, and use, divers large privies and hog- 
pens at or near said factory, the excrement and filth 
whereof the defendants cause or willfully suffer and per- 
mit to be discharged into the stream,” whereby it was 
greatly polluted. Held, that the city was entitled to all the 
rights of a riparian proprietor, among which was the right 
to have the stream flow in its ordinary natural purity, etc., 
that the first mentioned charge of the bill was not suffi- 
cient to authorize a temporary injunction, but that the 
second charge was, so far as related to particular source 
of pollution charged. 

ILL to obtain an injunction. The opinion states 
the facts. From an order refusing the injunction 
the complainants appealed. 
John P. Poe, and Arthur W. Machen, for appel- 
lants. 


R. W. Baldwin, and 
pellees 


ALVEY, J. This is an application by the mayor and 
city council of Baltimore for an injunction against the 
defendants, to restrain them from polluting the Gun- 
powder river, the source of supply of water to the city 
for drinking and other purposes. 

By the Code of Public Local Laws, art. 4, §§ 928 to 
933, the complainants were authorized to contract for, 
purchase, and hold in fee simple, or to lease for a term 
of years, or if unable to obtain the same by contract, 
to have condemned any land, real estate, spring, brook 
water, water-course, or water right deemed necessary 
and proper, and to use the same forever, or for a term 
of years, for the purpose of enabling them to provide 
for, conduct and supply the needful quantity of good, 


Charles E. Phelps, for ap- 





*To appear in 59 Maryland Reports. 
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wholesome water to the inhabitants of the city, for 
drinking and other purposes. 

The bill charges that the complainants by virtue and 
im pursuance of the authority thus conferred upon 
them, did purchase of several persons, in fee simple, 
certain lands lying in Baltimore county, adjacent to 
and including a portion of the bed of acertain natural 
water-course called the Gunpowder river, with the 
water rights appurtenant and belonging to the lands 
so purchased, including the right to use the water of 
the stream in its natural, pure and unpolluted con- 
dition. That in the exercise of the powers conferred 
upon them by the statute, and by virtue of the pro- 
prietary rights acquired by the purchase of the land 
before mentioned, they caused to be constructed a 
dam across the stream, and thereby formed a Jake, 
and that they have also caused to be constructed a 
conduit or tunnel leading from such dam or lake toa 
reservoir, situated near the city, and from which 
reservoir the water is now being distributed to various 
parts of the city, in order to supply the inhabitants 
thereof with pure water, for drinking and other neces- 
sary purposes. It is further alieged that the water of 
the stream, in the manner of its natural and accus- 
tomed flow along and down upon the lands purchased 
by the complainants, and as the former owners of 
those lands were of right entitled to have the same 
flow, was pure and wholesonie, and perfectly fitted to 
be used as drinking water for mankind, and for all the 
purposes of a water supply toagreat city. Itis also 
charged that the water works of the city were con- 
structed at great cost, and that the water so derived 
from the Gunpowder river, and conducted into the 
city, constitutes by far the larger part of the water 
supply of the city, and is indispensably requisite and 
necessary for the use of the inhabitants, and for the 
preservation of their health. 

The bill then charges that the defendants, a body 
corporate, own and conduct a certain cotton factory 
“situate near the Gunpowder river, or one of the 
tributaries thereof, above the said lake and dam, and 
that they discharge, or knowingly suffer and permit to 
be discharged into the said stream, whence the same 
necessarily flows into the said lake, refuse water from 
the said factory, impregnated with divers injurious in- 
gredients and substances, put into the same by the 
defendants at said factory; whereby the water of the 
said natural stream is rendered less pure and less fit 
for use by man as drinking water.’’ And as a distinct 
cause of defilement or pollution of the stream, it is 
charged that the defendants “have erected, and do 
keep, maintain and use, divers large privies and hog- 
pens, at or near said factory, the excrement and filth 
whereof the defendants cause, or willfully suffer and 
permit to be discharged into the waters of the said 
Gunpowder river, above the said dam and lake, 
whereby the water of the stream so flowing into, and 
received by the said lake, is greatly polluted.”” It is 
also alleged that the complainants requested the de- 
fendants to desist from the creation of the nuisances 
complained of, but that the latter still persist in pro- 
ducing the same. 

The prayer of the bill is that the defendants may be 
enjoined from causing or permitting the waste or 
refuse water from the factory to be discharged 
into the Gunpowder river, or any of the tributaries 
thereof, above the lake; and from permitting any 
water containing, or impregnated with any artificial 
impurities or substances introduced into the same by 
the defendants, and which are unfit or improper to be 
introduced into drinking water for the use of man, 
to so flow into the stream. It also prays that the de- 
fendants be restrained from keeping and using privies 
and hog-pens along the stream. wherefrom the filth 





and excrement are discharged into the stream above 
the lake of the complainants. 

We have referred thus particularly to the matters 
charged in the bill, aud the relief prayed thereon, for 
the reason that this is an application for a preliminary 
or provisional injunction, and the right of the com- 
plainants to such immediate interposition of the court 
depends entirely upon the sufficiency of the facts 
charged in the bill. If the facts as stated upon the face 
of the bill be not full,and sufficiently definite and clear, 
in support of the right asserted, and it be not clear that 
such right has been violated, in the manner charged, 
the court will not order the defendants to be restrained 
before they are heard in their defense. And in no 
class of cases is this requirement more necessary to be 
insisted on than in the class to which the present case 
belongs; for in such cases there is always danger that 
the injunction, if improvidently issued, may produce 
serious detriment to the rights and interests of the de- 
fendant, before he can be relieved of its operation; 
and hence the greatest precaution is necessary to be 
observed in the use of this summary power of the 
court. 

Now with respect to the legal principles upon which 
the present application is based, we think there can be 
no doubt or controversy whatever. Before the time 
of Lord Coke, the principle involved in this case 
would appear to have been well settled; for in Aldred’s 
case, 9 Co. 58, 59, a, we find it laid down by the court, 
as established law, that “ ifaman has a water-course 
running in a ditch from the river to his house, for his 
use, and a glover sets up a lime-pit for calve skins and 
sheep skins so near the said water-course that the 
lime-pit has corrupted it, for which cause his tenants 
leave the said house, an action on the case lies for it, 
as it is adjudged in 13 H. 7, 26, and this stands with 
the rule of law and reason, etc., Prohibetur ne quis 
faciut in suo quod nocere possit alieno; et sic utere tuo 
ut alienum non ledus.”’ And in more recent times, all 
common-law authorities agree that a riparian owner 
has the right to the natural stream of water flowing by 
or through his land, in its ordinary natural state, both 
as to its quantity and quality, as incident to the 
right to the land on or through which the water-course 
runs; and that right continues, except so far as it may 
have been derogated from by user or by grant. 
Gladfelter v. Walker, 40 Md.1; Masonv. Hill,5 B. &. 
Ad. 1; Wood v. Wand,3 Exch. 748; Slockport Water 
Works Co. v. Potter, 7 H. & N. 160. And no user short 
of the period of legal prescription will, without con- 
sent or grant, confer any exclusive right, as between 
different riparian owners, to the use of the water of a 
running stream. If however the prior occupant has 
enjoyed the use of the waterin any particular mode, 
or for carrying on any particular trade or manufacture 
for twenty years, so as to have acquired a right of user 
by prescription, he is, in that case, entitled to remain 
undisturbed in such user, in the mode and to the ex- 
tent defined by the actual enjoyment of the use. 3 
Kent Com. 446. Oras stated by Lord Ellenborough, 
in the case of Bealey v. Shaw, 6 East, 208, ‘‘ indepen- 
dent of any particular enjoyment used to be had by 
another, every man has a right to have the advantage 
of a flow of water in his own land, without diminution 
or alteration. But an adverse right may exist, 
founded on the occupation of another; and though the 
stream be either diminished in quantity, or even cor- 
rupted in quality, as by means of the exercise of 
certain trades, yet if the occupation of the party so 
taking or using it have existed for so long a time as 
may raise the presumption of a grant, the other party 
whose land is below must take the stream, subject to 
such adverse -right.’”’ And so hold all the authorities 
of recent times. 
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Such being the principle that determines the rela- 
tive rights of the several riparian proprietors along the 
stream, the question is, whether the complainants are 
entitled to be regarded as riparian proprietors within 
the principle? And in respect to this question there 
would seem to be no real cause to doubt. The com- 
plainants were fully authorized by the statute to pur- 
chase the land along or over which the stream flows; 
and they were fully authorized to erect the dam and 
to make the lake to feed, by means of the artificial 
conduit or tunnel, the reservuir near the city. As- 
suming then that the land was acquired as authorized 
by the statute (as we may well do), the complaints are 
riparian proprietors in the strictest sense, in respect of 
the property purchased and held by them on the 
stream iu question. They are entitled toall the ripa- 
rian rights to which the parties under whom they claim, 
and from whom they purchased the land, were en- 
titled at the time of the purchase. Unless derogated 
from by grant or user ripened into prescription, the 
complainants are entitled to all the rights of riparian 
proprietors,and among others to have the stream to flow 
into and through the lake, in its ordinary natural purity 
and quantity, without any unnecessary or unreasona- 
ble diminution or pollution of the same by the pro- 
prietors above. And for this if authority were neces- 
sary, we need only refer to the very thoroughly con- 
sidered case of Wilts, etc., Canal Co. v. Swindon Water- 
works Co., L. R., 9 Ch. App. 451, and same case on ap- 
peal to the House of Lords, L. R., 7 H. L. 697. 

If therefore the defendants, being upper riparian pro- 
prietors, and as such entitled to the ordinary use of 
the water, including the right to apply it in a reasona- 
ble way to purposes of trade and manufacture, are 
using the water of the stream in an unreasonable man- 
ner, and have defiled the same in such manner and to 
such an extent asto operate an actual invasion of the 
rights of the complainants, the latter are clearly en- 
titled to redress by action at law,‘and in case the nui- 
sance be continued, to summary relief by injunction. 
This is clearly settled by a great number of decided 
cases, both English and American. Swindon Water- 
works Co. vy. Wilts & Berks Canal Co., L. R., 7 H. L. 
697; Clowes v. Staffordshire Potteries Waterwork Co., 
L. R.,8 Ch. App. 125; Pennington v. Brinsop Hal; 
Coal Co., 5 Chan. Div. 769; Sanderson v. Penn. Coa} 
Co., 86 Penn. St. 401; Chipman v. Palmer, 77 N. Y. 51, 
and this court has but recently held, in the case of 
Woodyear v. Shafer, 57 Md. 1, that an injunction 
should be granted to prevent the fouling and improper 
use of the water of a running stream, when prejudical 
to the rights of others interested in having the water 
descend to them in its ordinary natural state of purity. 
Among the more recent leading cases upon this sub- 
ject are those of Goldsmid v. Tunbridge Wells Co., L. 
R.,1 Ch. App. 349, and Baxendale v. MeMurray,L. R., 2 
Ch. App. 740, in which will be found fully discussed the 
principles and grounds upon which the court proceeds 
in such cases. 

What nature and extent of pollution of the stream 
will call for the active interference of the court is not 
in all cases easy to define. It is not every impurity 
imparted to the water, however small in degree, that 
will be the subject of an injunction. All running 
streams are, to a certain extent, polluted; and espec- 
ially are they so when they flow through populous 
regions of country, and the waters are utilized for 
mechanical and manufacturing purposes. The wash- 
ings of the manured and cultivated fields, and the 
natural drainage of the country, of necessity bring 
many impurities to the stream; but these and the 
like sources of pollution cannot ordinarily be restrained 
by the court. Wood v. Sutcliffe, 2 Sim. (N. 8.) 163. 


Therefore when we speak of the right of each riparian 
proprietor to have the water of a natural stream 





flow through his land in its natural purity, those 
descriptive terms must be understood in a compara- 
tive sense; as no proprietor does receive, nor can he 
reasonably expect to receive the water in a state of 
eutire purity. Butany use that materially fouls and 
adulterates the water, or the deposit or discharge 
therein of any filthy or noxious substance, that so far 
affects the water as to impair its value for the ordinary 
purposes of life, will be deemed a violation of the 
rights of the lower riparian proprietor, and for which 
he will be entitled to redress. Any thing that renders 
the water less wholesome than when in its ordinary 
natural state, or which renders it offensive to taste or 
smell, or that is naturally calculated to excite dis- 
gust in those using the water forthe ordinary purposes 
of life, will constitute a nuisance, and for the restraint 
of which a court of equity will interpose. 

Such is the settled doctrine of the law; but in this 
case, as the facts are presented on the face of the bill, 
that part of the case that relates to the refuse water 
discharged from the factory of the defendants is not 
stated with sufficient certainty to justify an injunction 
on the statements of the bill alone. How such refuse 
waters are impregnated; by what substance or mate- 
rial, and to what extent are not stated; nor is the dis- 
tance of the factory from the lake, or the volume of 
water of the stream, stated in the bill. It would be 
impossible to grant the injunction in the terms of the 
prayer of the bill, as that would put the defendants to 
the peril of determining what would be a prohibited 
pollution of the stream. The condition of the water 
in the lake should be stated, and its pollution, at least 
to some appreciable extent, should be shown to result 
from causes produced by the defendants. The ques- 
tion of distance may not be important; the real ques- 
tion being, whether the water in the lake is really im- 
paired in its fitness or value for the ordinary uses of 
life, by reason of any foreign substance imparted 
thereto by artificial means, and whether such pollution 
arises from the acts or permission of the defendants. 
The burden of establishing these propositions is upon 
the complainants, and if they be made out by the 
facts, to the satisfaction of the court, the right to re- 
lief cannot be defeated otherwise than by the estab- 
lishment of an adverse right by grant or prescription. 
Wood on Nuis., §§ 684 to 688, and the authorities there 
cited. But if the right by grant or prescription, so to 
pollute the stream, be shown to exist, the only re- 
course to which the complainants can have, to avoid 
the cause of the pollution, will be the acquisition of 
the right by purchase or condemnation, as provided 
by the statute. 

Inasmuch therefore as the allegations of the bill, in 
respect to the alleged pollution produced by the dis- 
charge of the refuse water from the factory into the 
stream, are not sufficiently definite, without the aid of 
evidence, upon which to found an order for a special 
injunction, the court below was right in refusing to 
grant an injunction as to that ground of complaint. 
The complainants may obtain leave however to take 
testimony, under the provisions of the _ statute 
of 1872, ch. 157, to be used upon motion for an injune- 
tion; or they may wait the coming in of the answer of 
the defendants, and move upon the merits confessed 
therein, if merits be confessed; but otherwise an in- 
terlocutory injunction, as to this part of the case 
should not be ordered. 

But with respect to the other ground of complaint, 
that is to say, the existence of the privies and hog- 
pens on the stream above the lake of the complainants, 
the allegations of the bill are more definite. It is dis- 
tinctly alleged that the filth and excrement from those 
erections are discharged into the stream, whereby the 
water flowing into the lake is greatly polluted. This 
source of pollution should be restrained; and even 
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though there be other sources of pollution, or many 
other persons are committing the same sort of nuis- 
ance, it forms no reason why this particular cause 
or sort of pollution shouid not be restrained. Crossley 
v. Lightowler, L. R., 3 Eq. Cas. 279; L. R., 2 Ch. App. 
478. 
We shall reverse the order refusing the injunction, 
and remand the cause, that further proceedings may 
be had in accordance with this opinion. 

Order reversed, and cause remanded... 


—>___—_ 


MARRIAGE IN VIOLATION OF DECREE OF 
DIVORCE BIGAMY. 


NEW YORK COURT OF APPEALS, APRIL 17, 1883. 


PEOPLE OF NEw YORK V. FABER. 

The wife of A. procured a divorce from him in New York for 
his adultery, the decree containing the usual prohibition 
against re-marriage. During her life A. married in New 
York another woman in violation of the decree. Held, 
that A. was guilty of bigamy. 

NDICTMENT for bigamy. Sufficient facts appear 
in the opinion. From a judgment at the General 

Term reversing a judgment of the general sessions 

against defendant, the people appealed. 


John McKeon and John O° Byrne, for appellants. 


William F. Kintzing and G. L. Simonson, for re- 
spondent. 


RAPALLO, J. The question in this case is whether 
contracting a marriage in this State, in violation of 
section 49 of the act concerning divorces, 2 R. S. 146, 
constitutes the crime of bigamy, as defined in 2 R. 8. 
687, sections 8 and 9; or is punishable only as a mis- 
demeanor. The provisions of the Revised Statutes 
bearing upon the question are as follows: 

Article 1 of title 1, chapter 8, part 2, relating to mar- 
riage, provides section 5: ‘‘ No second or other subse- 
quent marriage shall be contracted by any person 
during the lifetime of any former husband or wife of 
such person, unless—1. The marriage with such for- 
mer husband or wife shall have been annulled or dis- 
solved for some cause other than the adultery of the 
accused.”’ 2R. S. 139. 

Article 3 of the same title, concerning divorces, 2 R. 
S. 144, provides, section 38: ‘‘ Divorces may be decreed, 
and marriages may be dissolved by the court of chan- 
cery, whenever adultery has been committed by any 

‘husband or wife.” Section 49: ‘‘ Whenever a mar- 
riage shall be dissolved, pursuant to the provisions of 
this article, the complainant may marry again during 
the life-time of the defendant, but no defendant con- 
victed of adultery shall marry again until the death of 
the complainant.”’ 

Article 2 of title 5 of ch. 1 of part 4 of the Revised 
Statutes, entitled: ‘‘ Of unlawful marriages and of in- 
cest,’’ 2 R. S. 687, provides, section 8: “Every person 
having a husband or wife living, who shall marry any 
other person, whether married or single, shall, except 
in the cases specified in the next section, be adjudged 
guilty of bigamy~* and upon conviction shall be pun- 
ished by imprisonment in the State prison for a term 
not exceeding five years.’’ Section 8: “The last sec- 
tion shall not extend to the following persons or 
cases.” 

Then follow six subdivisions, the third of which is: 
**3. To any person by reason of any former marriage 
which shall have been dissolved by a decree of a com- 
petent court, for some cause other than the adultery 
of such person.”’ 

Reading all these provisions together, the conclusion 
seems irresistible that the intent of the statute was 





that section 8 should extend to a divorced person who 
did not come within the exception. The language 
clearly implies that notwithstanding the divorce such 
a person is placed in the situation of having a husband 
or wife living for the purposes of the eighth section. 

The third subdivision imports into the statute, for 
the punishment of bigamy, almost the fdentical lan- 
guage which is employed in 3 R. S. 189, section 5, sub- 
division 1, which prohibits‘and declares unlawful cer- 
tain marriages, the only difference being that in 2 R. 
S. 139, a husband or wife by the first marriage who 
has obtained a divorce is spoken of as the former hus- 
band or wife, and in subdivision 3 of section 8, the 
prior marriage is spoken of as the former marriage, 
but the intent is clear that the prohibition contained 
in the statutes concerning marriages and divorces shall 
be incorporated into the statutes punishing bigamy. 
The language of the latter act, where the sections are 
connected, is that every person having a husband or 
wife living, who shall marry, etc., shall be guilty of 
bigamy, except where the former marriage has been 
dissolved for some cause other than the adultery of the 
person contracting the subsequent marriage. There 
could scarcely be a plainer implication, than that for 
the purpose of enforcing the statutory prohibition, a 
person against whom a divorce has been obtained for 
that cause is regarded by the statute as having a hus- 
band or wife living, so long as the party obtaining the 
divorce lives. 

The judgment of the General Term in this case was 
based upon the case of People v. Hovey, 5 Barb. 117, 
which was decided in 1849 by the General Term of the 
Supreme Court of the seventh district. In that case it 
was held that a violation of the prohibition against 
marriage of the guilty party contained in the divorce 
act did not constitute bigamy, and the reasons as- 
signed for that conclusion were that the divorce dis- 
solved the former marriage, and after such dissolution, 
neither party could have a husband or wife living; 
that consequently such a case was not included in the 
eighth section, and the provisions of that section 
could not be enlarged by the exception contained 
in the third subdivision of the ninth section. 

This criticism of the language of the section cannot, 
in our judgment, overcome the clear and unmistakable 
intent apparent on the face of the provisions when 
read together. The declaration that the eighth sec- 
tion shall not extend to a person by reason of a former 
marriage which has been dissolved by the decree of 4 
competent court for some cause other than the adul- 
tery of such person, clearly assumes that it does ex- 
tend to a person whose former marriage has been dis- 
solved for his or her adultery. If not, the third sub- 
division of section 9 is wholly without meaning or 
operation. 

The same argument which was used in People v. 
Hovey, was subsequently sought to be employed in the 
case of Waitv. Wait, 4 N. Y. 95. In that case the 
plaintiff claimed dower in lands left by « husband 
from whom she had obtained a divorce a vinculo on 
the ground of his adultery. There is no express pro- 
vision of the statute declaring a widow entitled to 
dower under such circumstances, but the right of 
dower is not taken away; and its continuance is im- 
pliedly recognized in section 48 of the divorce act, 2 R. 
S. 146, which declares that a wife convicted of adultery 
in a suit for a divorce brought by a husband shall not 
be entitled to dower in her husband’s real estate. In 
the case cited it was argued by Mr. Hill that the right 
to dower could only be acquired by the death of the 
husband; that only a widow had a dowerable capacity, 
and that she must have such capacity at the time of 
his death; that she could be endowed of lands of her 
deceased husband only; that she must survive her 
husband, and that she must be a wife at the time of his 
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decease, or she cannot be his widow; that the mar- 
riage being dissolved, she ceased to be his wife and 
could not be his widow. But this construction of 
language was not suffered to prevail, and it was held 
that although the term widow might not be the most 
appropriate term to employ under these circumstances- 
yet it was sufficient to designate the person entitled to 
dower, and the conclusion was that the divorced wife 
was entitled to the benefit of the statute which awards 
dower to the widow. 

A reference to section 48 of the divorce act, 2 R. S. 
146, is also instructive as showing that for some pur- 
poses the Legislature apply the terms ‘‘ husband” and 
“wife” to parties between whom a decree of divorce a 
vinculo has been pronounced. The language of section 
48 is ‘a wife,’’ being defendant in a suit for a divorce 
brought by her husband, and “‘ convicted ”’ of adultery, 
shal! not be entitled to dower in her “ husband’s”’ real 
estate. The terms “husband” and ‘wife’ are thus 
applied to the parties after the judgment of divorce 
has been rendered, without the addition of the term 
“former,” or any other term indicating that the 
parties had ceased to answer the description of hus- 
band and wife. 

A reference to the history of our statute against 
bigamy shows very conclusively that its framers in- 
tended it to apply to a case like the present one. The 
first act on the subject was passed February 7, 1788, 
and was re-enacted in 1 R. 8. 113, as follows: 

“That if any person or persons being married or who 
hereafter shall marry, doat any time marry any person 
or persons, the former husband or wife being alive, then 
any such person shall be guilty of afelony. * * * But 
neither this act or anything therein contained shall ex- 
tend to any person or persons * * * then follow 
five specifications, the third of which is, ‘‘nor to any 
person or persons Who are or shall be at the time of 
such marriage divorced by the sentence or decree of 
any court having cognizance thereof.” 

In framing the provisions of the Revised Statutes it 
is stated by the revisors, in their original note to sec- 
tion eight (the statute against bigamy), that it was the 
same as 1 R. 8S. 113, varied by inserting (whether 
married or single) to reach cases not supposed to be 
within the act; and the note to section 9 states 
that the first five subdivisions are founded upon 1 R. 
S. 113, the third being qualified according to 2 R. 8. 
198, section 4. Section 4 here referred to is contained 
in the divorce law of 1813, and is the provision that it 
shall not be lawful for the defendant, who may be 
convicted of adultery, to marry again until the com- 
plainant shall be actually dead. It cannot be doubted 
that the intention of the revisors was to bring a vio- 
lation of this prohibition within the statute against 
bigamy. 

The new Penal Code, adopted in 1881, re-enacts the 
statute in the same language as in the Revised Statutes 
except that it has added to the third subdivison 
of section 9,a further exception in favor of a di- 
vorced party who has obtained permission from the 
court to marry again, pursuant to the act authorizing 
such permission to be given. 

Upon the theory of the respondent, all these elabor- 
ate provisions are senseless and without any effect 
whatever. 

The utility of the prohibition of such marriage it is 
not for us to discuss here. So long as it stands upon 
the statute book, we are bound to give it force in the 
manner prescribed by the Legislature, when the viola- 
tion of it is committed within this State. 

The judgment appealed from should be reversed, and 
that of the court of general sessions affirmed, and the 
proceedings remitted. 

All concur except Andrews, J., who dissents on the 
ground that the construction of the statute on bigamy 





by the General Term in People v. Hovey, 5 Barb. 117, 
has never been reversed or questioned in any judicial 
decision until now, and Earl, J., who dissents 


generally. 
> ——— 


DUTIABLE GOODS BROUGHT BY MAIL 
LIABLE TO SEIZURE. 


SUPREME COURT OF THE UNITED STATES, 
APRIL 9, 1883. 
Von CoTzHAUSEN V. NAZRO. 

Dutiable goods cannot lawfully be imported in the foreign 
mail under the International Postal Treaty of Berne, of 
October 9, 1874. 

Articles so introduced are in the hands of the receiver of them 
from the post office liable to seizure by the officers of 
customs. 

The fact that there was no intent on the part of the sender or 
receiver of such goods to defraud the United States of the 
duty does not render the custom officer liable to an ac- 
tion for making the seizure. 

N error to the Circuit Court of the United States for 

the eastern district of Wisconsin. The opinion 
states the case. 

MILLER, J. This wasa suit commenced before a 
justice of the peace by the plaintiff in error against 
the defendants for seizing and converting to their own 
use a flexible woolen scarf or shawl of the value of 
four dollars. It was removed into the Circuit Court 
of the United States by a writ of certiorari, on the 
ground that Nazro was collector of customs of the 
United States for the port of Milwaukee, and that 
what was done in seizing the shaw] was in performance 
of his duty as such collector. 

On the trial in that court it appeared that the arti- 
cle in question came in a closed or sealed envelope by 
foreign mail from Germany, and the proper officer of 
the customs at Milwaukee, being notified to be present 
when the letter was delivered to and opened by plaint- 
iff, seized it as forfeited under the customs laws of the 
United States. 

The jury being requested to make a special verdict, 
answered the questions propounded to them by the 
court as follows: 

“Question lst. Was the article in question sent from 
a foreign country by mail, inclosed in a sealed envel- 
ope addressed to the plaintiff at Milwaukee, and it 
was it transmitted by mail, thus inclosed, to its point of 
destination? Answer. Yes. 

‘‘Question 2d. Were the contents of the package 
disclosed by anygwriting placed upon it by the sender? 
Answer. Yes. 

‘Question 3d. Was the package received at the 
post office in Milwaukee, and if so, was the collector of 
customs for this district notified of its receipt? 
Auswer. Yes. 

“Question 4th. Was the package placed in the hands 
of the plaintiff by a clerk in the post office, in the 
presence of the deputy collector, and did she open it? 
Answer. Yes. 

‘Question 5th. Did the deputy collector of the cus- 
toms then seize the article in question, after it was 
opened? Answer. Yes. 

‘* Question 6th. Did the collector thereafter cause 
said article to be appraised by the appraiser for this 
collection district, and did he refuse to surrendez it to 
the plaintiff without payment of the amount of such 
appraisal? Answer. Yes. 

**Question 7th. Was the article sent by mail for the 
purpose or with intent on the part of the sender 
or the plaintiff to avoid the payment of duties thereon? 
Answer. No. 

‘Question 8th. What was the value of said article 
on the 21st day of May, 1877? Answer. $4.00.” 
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And on this verdict the Circuit Court rendered a 
judgment for defendants with costs. 

A bill of exceptions is signed embodying all the evi- 
dence in the case, by which it appears that there was 
no little ill-feeling in the caseon the part of plaintiff and 
her attorneys, who refused to make application to the 
secretary of the treasury fora remission of the penalty, 
and that the seizure was reported to him and to the 
proper law officers by the collector. Butas no ruling 
of the court was made on the admission or rejection of 
this evidence, and as no instructions of the court were 
given or asked, and no exception taken to any ruling 
of the court at the trial, the bill of exceptions is of no 
value here. 

The plea to the action was the general issue, and we 
must look alone to the special verdict to see if it justi- 
fied the judgment of the court. 

The letter containing this scarf came from Germany 
to the United States under the international postal 
system, established by the treaty of Berne, of October 
9, 1874. The twenty-fifth article of the protocol to 
that treaty, which under the signatures of the pleni- 
potentiaries who negotiated it, is declared to be of the 
same force as if it was inserted in the treaty, provides 
that*‘there shall not be admitted for conveyance by the 
post any letter or other packet which may contain 
either gold or silver money, jewels, precious articles, 
or any article whatever liable to custom duties.”’ 19 
U. 8. Stat. 604; article XX V. 

While some attempt in argument is made to show, 
that either by treaty or by act of Congress, books, 
patterns of merchandise, and perhaps other articles 
may come through the foreign mail without any lia- 
bility to forfeiture, it is sufficient to say that the arti- 
cle seized in this case was not sent asa sample, nor is 
it a book or other article asserted to be admissible. 

Its introduction into the United States in this man- 
ner is therefore forbidden by the express provisions 
of the postal treaty under which it came, which is 
the law of the land, and is unauthorized by any act of 
Congress. 

No question is made in this case that the shawl was 
dutiable, or that the amount of the duty claimed on it 
was the proper duty. 

Being dutiable, its introduction by mail into the 
United States was forbiddenby the treaty. The 
revenue laws of the United States require that 
every owner or consignee of property imported from 
other countries shall report the same to the customs offi- 
cers before it is landed from the vessel, and shall furnish 
an invoice of its character and purchase price, for valua- 
tion, or that it may be seen if it is duty free, and all 
the vexatious and annoying machinery of the custom 
house, and the vigilance of its officers, are imposed by 
law to prevent the smallest evasion of this principle. 

Of what avail would it be that every passenger, 
citizen and foreigner, without distinction of country 
or sex, is compelled to sign a declaration before land- 
ing, either that his trunks and satchels in hand con- 
tain nothing liable to duty, or if they do, to state what 
it is, and even the person may be subjected to a rigid 
examination, the mailis to be left unwatched, and 
all its sealed contents, even after delivery to the per- 
son to whom addressed, are to be exempt from 
seizure, though laces, jewels, and other dutiable matter 
of great value may thus be introduced from foreign 
countries ? 

It isa violation of the law to introduce dutiable 
articles at ail in that mode, and articles so introduced 
are liable to seizure for such violation. 

But the jury found that the shawl was not sent by 
mail for the purpose or with the intent, on the part of 
the sender or the plaintiff, to avoid the payment of 
duties thereon; and it is said that under section 3,082 
of the Revised Statutes, the goods cannot be seized or 





forfeited unless fraudulently or knowingly imported 
contrary to law. 

Revised Statutes, section 3,082, provides; “If any 
person shall fraudulently or knowingly import or bring 
into the United States, or assist in so doing, any mer- 
chandise, contrary to law, or shall receive, conceal, 
buy, sell, or in any manner facilitate the transporta- 
tion, concealment or sale of such merchandise after 
importation, knowing the same to have been imported 
contrary to law, such merchandise shall be forfeited, 
and the offender shall be fined in any sum not exceed- 
ing five thousand dollars nor less than fifty dollars, or 
be imprisoned for any time not exceeding two years, 
or both.” 

The language of this section is that if a person 
fraudulently or knowingly brings into the United 
States or assists in so doing, any merchandise contrary 
to law, the goods shall be forfeited and the offender 
punished by fine and imprisonment; and while the 
jury negative the fraudulent intent, they do not nega- 
tive the knowledge of the sender that the goods were 
sent in violation of law, or that they were dutiable 
goods. 

This fraudulent and guilty knowledge however re- 
lates mainly to the punishment of the offender by fine 
and imprisonment, and other sections, as 3,061, author. 
ize and direct the seizure of any property imported 
contrary to law, and the officer is to open envelopes 
for that purpose, and on reasonable grounds to believe 
it subject to duty or to have been unlawfully imported, 
he shall seize and secure the same for trial. 

In this case the article was unlawfully imported ina 
sealed envelope, and it was discovered and seized by 
the proper officer in the hands of the owner after she 
had opened it. 

There is no finding by the jury as to what he did 
with it, except that he had it appraised. But the pre- 
sumption is that he did his duty, by notifying the 
officers whose business it was to institute proceedings 
for condemnation, and though we may not properly 
look at the bill of exceptions, which shows what he 
did with it, this is unnecessary, for if the seizure was 
rightful, there is no evidence whatever of a wrongful 
conversion. 

It bas been suggested that by reason of section 16 of 
the act of June 22, 1874, supplement Revised Statutes, 
80, and the finding of the jury that there was no in- 
tention to defraud in this case, the defendants are 
liable. But that section relates to actions brought by 
this government to enforce the revenue laws by fine, 
forfeiture and penalty, and declares that in such cases, 
unless there is a verdict of the jury or finding of the 
court that the alleged acts were done with an actual 
intention to defraud the United States, no fine, pen- 
alty, or forfeiture shall be imposed. 

If the plaintiff in this case shall, in any proceeding 
in court for its condemnation, appear and claim this 
property, or any suit shall be instituted against her 
personally for a violation of the revenue law, she can 
have the full benefit of this statute. 

Or if she is impatient of the delay of the officers in 
instituting such proceeding, she can, under section 
3,076 of the Revised Statutes, cause such proceeding to 
be instituted, in which she can have the same relief. 

But if the present action be sustained on the ground 
of absence of fraudulent intention on her part, the 
officer making the seizure is held liable in the absence 
of such a proceeding, though in such case the court 
might have protected him by a certificate of probable 
cause, and though he may have done his duty and 
been guilty of no conversion. Such a construction of 
the statute requires him to know the guilty or inno- 
nocent intent of a party violating the law, at the haz- 
ard of personal liability for the result. 

It is to be observed, also, that all the trouble, cost, 
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and vexation of this suit could have been avoided by 
an application to the secretary of the treasury under 
section 5.293 and the rules prescribed by that officer 
for such cases, when he would undoubtedly have re- 
mitted the forfeiture on what were the undisputed 
facts of the case, on payment of the small sum assessed 
as the duty. 

We think that in making the seizure the defendants 
only did their duty, and whatever the hardship to 
plaintiff, they are not liable in this action on the facts 
found in the verdict of the jury. 

Mr. Justice Field did not sit on the hearing of this 
case, and took no part in its decision. 

The judgment of the Circuit Court 
affirmed. 


is therefore 


—_- + ——_ 


ACTION OF JURY CONTAINING PERSONS 
EXEMPT FROM JURY DUTY VALID. 
MARYLAND COURT OF APPEALS. 

JULY 14, 1882, 


GREEN V. STATE OF MARYLAND.* 

The Maryland statute provides that “ all persons over seventy 
years of age shall be exempt from attendance as jurors.” 
Held, that this provision gives an exemption to persons 
over seventy, but does not create a disability, and that 
the fact that one of a grand jury indicting a person, and 
one of the petit jury trying and convicting him, are over 
seventy years old, does not invalidate the verdict. 

Po for forgery. The opinion states the 

case. Defendant below was convicted and took a 
writ of error. 


A. R. Weedon, for plaintiff in error. 


Charles J. M. Gwinn, attorney-general, for defend- 
ant in error. 


IrvinG, J. The plaintiffin error having been in- 
dicted, and convicted of forgery, by the verdict ofa 
jury, in the Cireuit Court for Queen Ann’s county, 
moved in arrest of judgment, because a member of the 
grand jury indicting him, and one of the petit jury 
which tried and convicted him, were over the age of 
seventy years. The court overruled the motion, and 
the case was brought to this courton awrit of error. 
The same reasons are assigned here, and relied on, as 
ground of error. 

The question presented is, does our statute, on the 
subject, render persons over seventy years incompe- 
tent to serve as grand or petit jurors; so that if a per- 
son over seventy years does actually sit on the jury 
finding the indictment, or the one trying the issue, the 
finding or verdict is thereby rendered void? 

The first section of article 50, of the Code of Gen- 
eral Laws, provides that ‘‘no person shall be sum- 
moned and returned on a panelas a juror who may 
not have arrived at the age of twenty-five years.” 
The second section provides that ‘‘no judge of the 
orphans’ court shall be summoned asa juror.”’ The 
third section says, ‘‘ all persons over seventy years of 
age, and all delegates, coroners, schoolmasters, and 
constables during their continuance in office shall be 
exempt from attendance as jurors.’’ These several 
provisions existed when, by law, the sheriff chose and 
summoned the jury. They are still the law, notwith- 
standing the mode of selection has been changed, A 
new system was introduced by theact of 1867, ch. 329, 
which was amended by 1870, ch. 410. The first section 
of the last mentioned act requires the clerk of the 
county commissioners, for each county, within a pre- 
scribed period, before the beginning of certain terms 
of the court, to make a list of the male taxables, in- 
habitants of the county not known to him to be under 





*To appear in 59 Maryland Reports. 





twenty-five years of age, and to certify the same to 
the court. From this list and the poll-books of the 
election districts of the county used at the preceding 
election in the county, by the second section of the 
last mentioned act, the judge is directed to select the 
names of persons to be placed in the box from which 
to draw the jury for the ensuing term. The sixth sec- 
tion of the act enacts that ‘* the name of no person dis- 
qualified or exempted by existing law from serving as 
a juror, or who by existing law the sheriff is forbidden 
to summon as such, shall be selected and placed upon 
the panel or list from which the drawing is to be made 
as directed by this act, nor shall any person be drawn 
and summoned to two courts successively, but the 
selection or drawing of any person disqualified as a 
juror shall not invalidate the drawing or selection, but 
such error may be corrected by drawing another per- 
son from the box in the place of the person improperly 
selected to draw.”’ It is further provided in the same 
section, that on the return by the sheriff that any 
person is absent, dead or disabled the court or judge 
may draw another in his stead. Power is also given 
the court to coerce attendance. 

We think the Circuit Court was right in holding, 
there was no sufficient ground for arresting the judg- 
ment. According to all the authorities an objection 
of this character should have been made at an earlier 
stage of the cause to be of avail. 1 Bishop Crim. 
Proc. (3d ed.), § 886; King v. Sutton, 8 B. & C. 
417; Queen v. Sulivan, 8 A. & BE. 831; Burton v. Ehrlich, 
15 Penn. St. 236; Stone v. People, 2 Scam. 326; Dayharsh 
vy. Enos, 1 Selden, 531; Brown v. State, 7 English (Ark.), 
623; Thrall v. Smiley, 9 Cal. 529; Haight v. Halley, 3 
Wend. 258;State v. Ward, 2 Hawks.443; Slate v. Call, 9 
Humph. 626; Wilcox v. School District, 6 Foster (N.H.), 
303; Monrve v. Bingham, 19 Pick. 368; Clare’s Appeal 
v. State, 30 Md. 163. In Shane v. Clurk, 3 H. & McH. 
101, where a juror was discovered after verdict not to 
have taken the oath of allegiance to the State, it was 
deemed a sufficient ground for the exercise of discre- 
in granting a motion for a new trial. Here the motion 
is not for new trial but in arrest. In Rea v. Sutton 
already cited, alienage was held a ground of challenge, 
but not to disturb the verdict. In this case the writ 
of error did not lie, and the same must be dismissed, 
forit is based on extrinsic facts not in and on the 
record. The reasons assigned did not form proper 
ground for awrit oferror. But as the object was to 
obtain the view of the court on an important gestion 
of great public importance, we will give our views of 
it. Wethink a proper construction of the several 
provisions of our law on the subject gives an exemp- 
tion to persons over seventy, and does not create a 
disability. The general method prescribed for drawing 
juries is mandatory, and substantial compliance with 
the provisions thereof in respect to the selection and 
drawing of jurors is necessary to make the jury a legal 
one;and unless the selections are made by the judge 
in the manner pointed out by the statute, exception at 
the proper time and in the proper way may be suc- 
cessfully taken to a jury improperly chosen or drawn; 
otherwise the statutory provisions would be wholly 
nugatory. But in respect to the direction about age, 
the weight of authority is strongly in support of the 
doctrine, that the duty imposed on the clerk of the 
commissioners about the list of male taxables, “ not 
known to him to be under twenty-five years, and 
upon the judge, in respect to the selection of persons 
from the box, over twenty-five and under seventy, is 
directory only. The law requires of them of course 
the honest exercise of their judgment, respectively, as 
to the age of the persons put on the list, or placed in 
the box; but it is impossible for the clerk to know 
with absolute certainty who is under and who is over 
twenty-five years of age. The statute provides no 
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method of ascertainment. He is only directed to ex- 
clude such persons from the list as are known to him 
to be under twenty-five. All over that age, he is to 
put on, for the act of 1870 omits the provision for ex- 
cluding all over sixty-five, which was in the act of 
1867. This omission is important as indicating legis~ 
lative intent in the change. There can be no doubt 
that willful disregard of duty in this particular would 
be punishable, but a simple mistake cannot and ought 
not to affect the validity of the list which he makes for 
the court’s guidance. Where the jury is selected and 
drawn, it would be impossible for the judge to know 
with certainty whether all the persons he selects for the 
box are under seventy or over twenty-five. Ascertain- 
meut at the time of drawing and selecting is impracti- 
cable, and not provided for. His judgment is his 
guide. Proffatt Jury Tr., § 130; Maxwell Interp. 
Stat. 337; Hardcastle Const. Stat. 121; 1 Bishop Crim. 
Pr. (8d ed.), § 875; Cole v. /erry, 6 Cow. 584; Stale 
v. Gillick, 7 Clark (lowa),287. 

If the judge mukes a mistake the statute directs how 
it may be corrected, and expressly declares it shall not 
vitiate the drawing. The law directs the selection to 
be made for the box with especial reference to the in- 
telligence, sobriety and integrity of the jurors; and in 
prohibiting the selection of a person under twenty- 
five, it would seem to proceed on the supposition, that 
ordinarily persons under that age have not the intel- 
ligent experience in business matters to properly qual- 
ify them for jury service; and in exempting persons 
over seventy, the law makes a concession of immunity 
to them in view ef their age, and relieves them from 
duties so long borne and discharged. It cannot be 
supposed the Legislature deemed such persons lacking 
in the qualifications of jurors. They may occupy 
after that age any of the officers of the government, 
and at that age their judgments may be supposed to 
be more mature. Obvious reasons exist for excluding 
judges of the orphans’ cour, with respect to whom, 
and persons under twenty-five, the language used is 
prohibitory. With respect tothe persons named in 
the third section altogether different language is used. 
which suggests a different intent respecting them, 
They are exempted only—that isthey are competent 
but not compellable. The act of 1858, ch. 139, first ex- 
empted persons over seventy. It says ‘‘they are 
hereby exempted and relieved from serving as jurors 
in all cases.’’ The codifiers have omitted all after the 
word exempted. The omitted words show most 
clearly that it was a personal privilege which was ac- 
corded, relief from the duty, if they chose to avail 
themselves of it. Webstersays, ‘exemption ”’ is ‘im. 
munity,” “a privilege,” and illustrates by applying it 
to military and jury service; ‘‘as exemption from 
military or jury service.”’ 

The authorities in unbroken line concur in holding 
language like this with reference to jurors, as only 
giving ‘‘a privilege,” and not creating a disability. 
The statute of 13 Edward I, ch. 58, exempted men 
above seventy years from all jury service; but it was 
held to bea privilege and not a disqualification. 3 
Black. Com. 364; Bacon Abridg., title Juries, E6. In 
‘Texas, with greater liberality and deference to age, 
the statute exempts from jury serviceat sixty. Refer- 
ring to this English statute, and the construction of 
it, it was there determined that it conferred the priv- 
ilege of exemption only, anddid not disqualify. Breed- 
ing v. State, 11 Tex. 258. 

The statute of Maine exempts from jury service “all 
United States officers and coroners, and directs they 
shall not be placed on the lists.’”’ Construing this 
statute, the court said in State v. Quimby, 51 Me. 395, 
that a postmaster was exempted only and not disqual- 
ified. The court said that exemption pre-supposed 
qualification, and such exemption was a personal priv- 





ilege, with which the parties to the cause had uno con- 
cern, and “that it was no ground of challenge;” 
though the court, on suggestion, would not hold the 
juror to duty. A like ruling was made on the same 
statute in the case of State v. Wright, 53 Me. 328. In 
Fellow’s case, 5 Me. 333, the court held a constable, 
whom the statute exempted, competent, but not com- 
pellable. In the case of Inhabitants of Amherst v. In- 
habitants of Hadley, 1 Pick. 38, a juror was drawn con- 
trary to the provisions of the statute, and the fact did 
not come to the Knowledge of the prisoner till after 
verdict. It was held to be no ground for setting aside 
the verdict; that though it was an irregularity, the 
objection should have been made at an earlier period. 
This was a capital case. 

In Munroe v. Brigham, 19 Pick. 368, we have the 
case of a juror over sixty-five, where the statute ex- 
empted all persons over sixty-five. The statute also 
gave the parties a right to except on account of a 
juror’s age. The exception was not taken till after 
verdict. The court held it was no ground for setting 
aside the verdict. It was not a disqualification. 

In Iowa justices of the peace and ministers of the 
gospel are exempted from jury service, and the courts 
have held it to be a personal privilege only, and 
not a disqualification. State v. Adams, 20 Lowa, 
486. 

In New Hampshire, ordained ministers are ex- 
empted from jury service, and their names forbidden 
to be put on the lists of jurors; but in State v. Forsh- 
ner, 43 N. H. 89, which was acase of rape, the court 
held the exemption to be a personal privilege and not 
a disqualification, and that the parties to the suit had 
no concern with it. Wethink the statute under con- 
sideration ought to be understood as only granting ex- 
emption and not creating a disability, as to persons 
over seventy years. If that be the sole object of the 
law in that regard, as we think it is, then the direction 
tothe judge not to put any exempted person in the 
box, is in the interest of the exempted class, and not 
for the benefit of litigants or for the advancement of 
public justice. The direction is intended to save the 
person exempted, the necessity, and perchance the 
expense of claiming his privilege, and the judge cannot 
in the discharge of his duty put the name of such _per- 
son in the box if he knows the fact of his exemption. 
A mistake however cannot possibly work injury to 
anybody but the juror drawn. A law must be ac- 
corded such construction as will most reasonably ac- 
complish the legislative purposes, and the construc- 
tion we adopt, we think, carries out the whole legisla- 
tive intent. Any other construction ascribes a mean- 
ing which has no solid reason to rest upon. If the 
sheriff selected the jury, as he did formerly, it cannot 
be doubted that the same construction would be ac- 
corded this provision respecting exemption, as has 
been given the Statute of Edward I. 

The mode of selection is changed, and the direction 
to the judge is only to carry out the objects intended 
by the law existing when the new mode was intro- 
duced. If by mistake an exempted person is drawn, 
and he chooses to waive his privileges, and gives no in- 
formation of his age, or cause of excuse, and prefer- 
ring to serve, does serve, we can see no reason for any 
body’s complaining: and above all no sound reason for 
disturbing the verdict, or arresting the judgment be- 
cause of the presence of such person on the jury. 
Schoolmasters and members of the Legislature are ex- 
empted inthe same sentence and by the same lan- 
guage. It cannot be supposed the Legislature in- 
tended to say they lacked the requisite qualifications 
for jurors, and were incompetentas such. If one of 
them should be drawn, and should serve without 
claiming to be excused, who could be damnified ? If no 
injury could result, there is no ground of complaint. 





THE ALBANY LAW JOURNAL. 


395 








Exemption imports competency, and the immunity 
should only be claimed by the privileged person. The 
presence of such person on the grand or petit jury 
ought not to be held sufficient to justify quashing an 
indictment or arresting a judgment. 

The case of State v. Quimby, 51 Me. 395, already cited, 
decides that the same rule and test will be applied to 
both grand and petit jurors, and we think that is 
right. 

Inasmuch as we think this is not a casein which a 
writ of error will lie, the assignment of errors will be 
quashed. 

Assignment of errors quashed. 


——__>—__—_——_—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL -—— WAIVER OF ERRORS BARRING, WHEN NOT 
IMPLIED — INJUNCTION — TO RESTRAIN SUIT ON 
JUDGMENT OF ANOTHER STATE. — (1) No waiver or 
release of errors, operating as a bar to the further 
prosecution of an appeal or writ of error, can be im- 
plied, except from conduct which is inconsistent with 
the claim of a right to reverse the judgment or decree, 
which it is sought to bring into review. If the release 
is not expressed it can arise only upon the principle of 
an estoppel. Accordingly where asa condition of a 
decree the party in whose favor it was made was re- 
quired to pay his adversary a specified sum of money, 
which sum was paid and accepted by the adversary, held 
that this did not preclude an appeal from the decree by 
the latter. (2) An action was brought in the Supreme 
Court in the District of Columbia, which court ob- 
tained jurisdiction of the parties and the defendants 
had an opportunity to defend and did defend. A verdict 
was rendered against defendants who moved fora new 
trial which was refused and defendants appealed to 
the General Term which affirmed the refusal and a 
judgment against defendants. An action was brought 
on the judgment in Connecticut. Thereupon defend- 
ants filed a petition in equity asking for an injunc- 
tion to restrain the prosecution of the suit on the 
judgment, alleging lack of opportunity to defend at the 
trial in which the judgment was rendered, that they 
were misled by certain acts of plaintiff, and also that 
plaintiff was guilty of fraudulent concealment of a 
defense in part to the action, etc. Held, that there was 
no ground for an injunction by the Connecticut court 
restraining the action on the judgment. The judgment 
was conclusive between the parties, upon all the points 
made in the equity suit, in the jurisdiction where it 
was rendered, and was entitled to be so regarded in 
the courts of Connecticut. In restraining further 
proceedings upon it, the court of that State did not 
give it that due effect to which, under the authority of 
the Constitution and laws of the United States, it was 
entitled. The judgments of the courts of the United 
States have invariably been recognized as upon the 
same footing, so far as concerns the obligation created 
by them, with domestic judgments of the States, 
wherever rendered and wherever sought to be en- 
forced. Barney v. Patterson, 6 Har. & Johns. 182; 
Niblett v. Scott, 4 La. 246; Adams v. Way, 33 
Conn. 419; Womack v. Dearman, 7 Port. 513; Pepon 
v. Jenkins, 2 John’s Cas, 119; Williams v. Wilkes, 14 
Penn. St., 228; Turnbull v. Payson, 95 U.S. 418; Cage’s 
Ex’rs v. Cassidy, 23 How. 109; Galpin v. Page, 3 Saw. 93. 
The rule for determining what effect shall be given to 
such judgments is that declared by this court in respect 
to the faith and credit to be given to the judgments of 
State courts in the courts of other States, in the case 
of M’Elmoyle v. Cohen, 13 Pet. 312, where it: was said : 
‘They are record evidence of a debt, or judgments of 





record to be contested only in such a way as judgments 
of record may be ; and consequently are conclusive upon 
the defendant in every State, except for such causes 
as would be sufficient to set aside the judgment in the 
courts of the State in which it was rendered.” A 
court of equity dues not interfere with judgments at 
law, unless the complainant has an equitable defense, 
of which he could not avail himself at law, because it 
did not amount to a legal defense, or had a good de- 
fense at law, which he was prevented from availing 
himself of by fraud or accident, unmixed with negli- 
gence of himself or his agents. See Marine Ins. Co. 
v. Hodgson, 7 Cranch, 382; Hendrickson v. Hinckley, 
17 How. 443; Creath v. Sims, 5 How. 192; Walker v. 
Robbins, 14 id. 584; Crim v. Handley, 94 U. 8. 652; 
Brown v. County of Buena Vista, 95 id. 157. Embry 
v. Palmer. Opinion by Matthews, J. 

[Decided Jan. 29, 1883.] 


CONFLICT OF LAW — MORTGAGE REDEMPTION UNDER 
ILLINOIS STATUTE— RULE OF FEDERAL CIRCUIT 
COURT — INTEREST TO PURCHASER — CONTRACT GOV- 
ERNED BY LAW AT TIME OF INCEPTION. — (1) The 
statutes of Lllinois relating to the redemption of 
mortgaged property from sales under decree of the 
Federal courts, examined. (2) While the local law 
giving the right of redemption, first to the mortgagor, 
then to judgment creditors, isa rule of property ob- 
ligatory upon the Federal court, it is competent for 
the latter by rules to prescribe the mode in which re- 
demption from sales under its own decrees may be 
effected. The rule in the Circuit Court of the United 
States for the northern district of Illinois, requiring a 
judgment creditor to pay the redemption money to the 
clerk of that court aud not to the officer holding the ex- 
ecution, sustained as being within the domain of prac- 
tice, and not affecting the substantial right to redeem 
within the time fixed by the local statute. Brine v. 
Insurance Co., 96 U. S. 627; Allis v. Insurance Co., 97 
id. 144. (3) The Illinois Statute of 1879, entitling the 
purchaser in case of redemption to receive interest 
upon his bid at the rate of eight per cent. per annum, 
(the previous law prescribing ten per cent), is appli- 
cable to all decretal sales of mortgaged premises there- 
after made, although the mortgage was given before 
the passage of that statute. Such reduction in the 
rate of interest did not impair the obligation of the 
contract between mortgagor and mortgagee, because 
the amendatory statute did not diminish the duty of 
the mortgagor to pay what he agreed to pay, or 
shorten the period of payment, or affect any remedy 
which the mortgagee had, by existing law, for the en- 
forcement of his contract. (4.! The purchaser at de- 
cretal sale is entitled to interest at the rate prescribed, 
by statute when he purchased. The amendatory statute 
operated proprio vigore,to change the rule of court previ- 
ously fixing the rate at ten percent (5) The existing laws 
with reference to which the mortgagor and mortgagee 
must be assumed to have contracted are those only in 
which in their direct or necessary legal operation con- 
trolled or affected the obligations of their contract. 
Green v. Biddle, 8 Wheat. 1; McCracken v. Hay- 
ward, 2 How. 612; Planters’ Bank v. Sharp, 6 id. 327; 
Edwards v. Kearsey, 96 U. S. 601. Connecticut Mutual 
Life Insurance Co, v. Cashman. Opinion by Har- 
lan, J. 

[Decided March 5, 1883.] 


DEFINITION — MEANING OF ‘‘COTTON”’ IN TARIFF 
act. — The designations qualified by the word ‘‘cot- 
ton,” in the act of July 30, 1846, relating to custom 
duties, are designations of articles by special descrip- 
tion, as contradistinguished from designations by a 
commercial name or a name of trade, and are designa- 
tions of quality and material. In Homer v. Collector, 
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1 Wall. 486, almonds were beld not to be included in 
the term “dried fruit.’’ In Reiche v. Smythe, 13 
Wall., the word “ animals’ was held not to include 
* birds.”” In Movious v. Arthur, 95 U. 8. 144, the gen- 
eral designation ‘finished skins ’’ was held not to 
cover patent leather, the view being that although 
patent leather was a finished skin something was done 
to it after it could be called a finished skin to make 
patent leather of it. In Arthur v. Lahey, 96 U. S. 112, 
laces made of silk thread were declared to be ‘ thread 
laces ’’ rather than ‘silk laces."’ Cochran v. Schell. 
Opinion by Blatchford, J. 

(Decided March 19, 1883.] 


REMOVAL OF CAUSE — CORPORATION CHARTERED IN 
two STATEs. — The Memphis and Charleston Railroad 
company is made by the statutes of Alabama in Ala- 
bama corporation; and although previously incorpor- 
ated in Tennessee also, cannot remove into the Cir- 
cuit Court of the United States a suit brought against 
it in Alabama by a citizen of Alabama. It being a 
corporation of the State of Alabama, has no existence 
in that State as a legal entity or person, except under 
and by force of its incorporation by that State; and 
although also incorporated in the State of Tennessee, 
must as to all its doings within the State of Alabama, 
be considered a citizen of Alabama, which cannot sue 
or be sued by another citizen of Alabama in the courts 
of the United States. Ohio & Mississippi R. Co. vy. 
Wheeler, 1 Black. 286; Railway Co. v. Whitton, 13 
Wall. 270. Memphis & Charleston Railroad Co. v. 
State of Alabama. Opinion by Gray, J. 

(Decided March 30, 1883.) 


——___ > 


MINNESOTA SUPREME COURT ABSTRACT, 





CARRIER—LIABLE FOR CONVERSION BY DELIVERY 
CONTRARY TO DIRECTION—MEASURE OF DAMAGE.— 
Plaintiff who had sold a quantity of corn to be paid for 
before delivery, and upon which a part of the purchase 
price had been paid, delivered the corn toa railway 
company for shipment on account of plaintiff and sub- 
ject to his order. The railway company without 
plaintiff's consent delivered the corn to the purchaser. 
Held a conversion, and that the railway company was 
liable to plaintiff for the purchase price of the corn, 
but might prove in mitigation of damages that the 
purchaser had paid plaintiff the full purchase price. 
The general rule of damages in trover is the value of 
the property, with interest. This is modified in some 
instances by the relationsto the property of the 
parties tothe action. If the case isin such situation 
that the rights of both parties can be adjusted in the 
same action, and the plaintiff can be indemnified by a 
sum less than the full value, it may be sv done, and cir- 
cuity of action be avoided. Chamberlin v. Shaw, 18 
Pick. 283. Thus where the plaintiff has aspecial prop- 
erty in goods, his damages as against the general 
owner is the value of his interest only. Packet Co. v. 
Robertson, 13 Minn. 298; Dodge v. Chandler, id. 120. 
But in an action by such plaintiff against a stranger, he 
will be entitled to the full value of the goods, holding 
the surplus over the amount of his own claim as 
trustee for the general owner. Sedgw. Dam. 482. 
And defendant may show, in mitigation of damages, 
any lawful application of the property or its avails to 
the use of the owner, though the latter is not a party 
to the suit, because the plaintiff is not answerable over 
in such case. Becker v. Dunham, 27 Minn. 382; 
Squire v. Hollenbeck, 9 Pick. 551; Lowell v. Parker, 
10 Met. 316-17; Kaley v. Shed, id. 319. So also where 
the property has been returned and received by the 
plaintiff in the suit, or its proceeds have, by due pro- 





cess, gone to pay his debts. Pierce v. Benjamin, 14 
Pick. 361; Ball v. Liney, 48 N. Y.6; Dailey v. Crow- 
ley, 5 Lans. 301; Bates v. Cartwright, 36 Ill. 518; Rosen- 
field v. Express Co., 1 Woods, C. C. 131. And in gen- 
eral the right of the plaintiff in trover to recover the 
full value of the goods is subject to any lawful lien, 
claim, or interest which the defendant may have in 
them, to be adjudicated in the same action. The al- 
lowance of such matter in mitigation is an applica- 
tion of the doctrine of recoupment, where there is 
privity between the parties. Parish v. Wheeler, 22 
N. Y. 511-12; Russell v. Butler, 21 Wend, 304. John- 
son v. Stear, 15 C. B., N. S. 330; Fowler v. Gilman, 13 
Met. 268; Chinery v. Viall, 5 Hurl. & N. 288. Jelletts 
v. St. Paul, Minneapolis, etc., Railway Co. Opinion 
by Vanderburgh, J. 

[Decided March 7, 1883.] 


FEASEMENT—OF LATERAL SUPPORT IN STREFT—ASSESS- 
MENT.—In grading a street a city made an excavation 
in front of plaintiff's property and of an adjoin- 
ing lot, and erected a retaining wall along 
the front of the property to supply the lat- 
eral support thereto, which became necessary by 
reason of the removal of the natural support of the 
soil. The cost of the wall was assessed upon the 
property in front of which it was erected. Held, that 
the assessment was not authorized. Iu Dyer vy. City 
of St Paul, 27 Minn. 457, it was decided that a land- 
owner upon a public street hasa right to the lateral 
support of the soil within the street, and may recover 
damages from a municipality for the removal of such 
natural support. A city may not divest the land- 
owner of what he is entitled to enjoy as a natural 
right, and then tax upon him the cost of replacing 
what has been thus taken away. Armstrong v. City of 
St. Paul. Opinion by Dickinson, J. 

[Decided March 9, 1883.] 


WATER-COURSE—RIGHTS OF MILL OWNERS AS TO USE 
OF—CASTING SAW-DUST IN STREAM.—The casting of 
saw-dust into a stream whereby the mill of a riparian 
owner below is clogged up, and prevented from opera- 
ting to its full capacity, and whereby he is required to 
keep extra help to prevent the saw-dust from choking 
up his flume, held not to be a reasonable use of the 
stream by the upper owner although his mill would 
be useless unless he threw such saw-dust into the 
stream, he having noother way to remove it. The 
rules of law applicable to cases of this kind are, as set- 
tled by the authorities as follows: 1. The geveral 
principles which govern the abstraction or diversion 
of water must govern in respect to the deposit of 
waste matter in the stream, resulting from the process 
of manufacturing, viz., reasonable use must be made, 
and nothing more. Hayes v. Waldron, 44 N. H. 380. 
2. The right of a party to the uninterrupted and full 
use of the water as it flows naturally past his land is 
not an absolute right, but a natural one, qualified and 
limited by the existence of the rights of others. His 
enjoyment must necessarily be according to his oppor- 
tunities prior to those below him, and subsequent to 
those above him, and liable to be modified or abro- 
gated by the reasonable use of the stream by others. 
Merrifield v. Worcester, 110 Mass. 216; Palmer v. Mul- 
ligan, 3 Caines, 308; Platt v. Johnson, 15 Johns. 213. 
3. The law does not lay down any fixed rules for de- 
termining what is a reasonable use of the water ofa 
stream by ariparian owner. What constitutes a rea- 
sonable use is not a question of law, but of fact, to be 
determined by the jury or the court from all the cir- 
cumstances of the case. But like any other finding of 
fact, it is subject to review, and will be set aside if 
against the evidence or not supported by it. O’Riley 
v. McChesney, 49 N. Y. 673; Prentice v, Geigher, 74 
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id. 341; Merritt v. Brinkerhoff, 17 Johns. 306; Snow v. 


Parsons, 28 Vt.459. 4. In determining what is a reason- 
able use, regard must be had to the subject-matter of 
the use; the occasion and manner of its application; 
the object, extent, necessity, and duration of the use; 
the nature and size of the stream; the kind of busi- 
ness to which it is subservient; the importance and 
necessity of the use claimed by one party, and the ex- 
tent of the injury to the other party; the state of im- 
provement of the country in regard to mills and ma- 
chinery,and the use of water as a propelling power; the 
general and established usages of the country in sim- 
ilar cases; and all the other and ever-varying circum- 
stances of each particular case bearing upon the ques- 
tion of the fitness and propriety of the use of the 
water under consideration. Davis y. Winslow, 51 Me. 
264; Helrich v. Deachler, 6 Barr, 82; Prentice v. 
Geigher, supra; Thurbur v. Martin, 2 Gray, 394; 
Gould v. Boston Duck Co., 13 id. 412; Ang. Water- 
courses, § 140d. 5. Evidence of the uniform and gen- 
eral custom in like cases is competent, although of 
course not conclusive upon the question whether a use 
isareasonable one. Usage in such matters is some 
proof of what is considered a reasonable and proper 
use of that which is a common right, because it af- 
fords evidence of the tacit consent of all parties in- 
terested to the general convenience or necessity of 
such use. Of course much would depend on the char- 
acter and size of the stream and the uses to which it is 
adapted. Such evidence however might not be com- 
petent where the use of a navigable stream amounted 
to an interruption to the public right of navigation, 
which is always paramount to any mere private usc by 
ariparian owner. Ang. Water-courses. 6. Whenever 
it appears that any use of a stream by one riparian 
owner interferes with the reasonable use of the stream 
by a lower riparian owner, to his injury, either by the 
interruption, diversion, obstruction, or pollution of the 
water, the burden of proof is upon the former to show 
that his use is reasonable, and the greater the injury is 
to the lower owner the greater necessity for such use 
must the upper owner show in order to establish its 
reasonableness. The reasonableness of such use must 
determine the right, and this must depend in a great 
degree upon the extent of the detriment to the ripa- 
rian proprietors below. Red River Roller Mills v 
Wright. Opinion by Mitchell, J. 

[Decided Feb. 23, 1883.] 


——_—_¢—__—__—— 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT.* 


CONTRACT—PLEADING AS TO TIME—ACTION—STAT- 
UTE OF FRAUDS—TERMINATION OF— TENDER.— (1) The 
general rule in torts and parol contracts is that the 
day when the tort was committed or the contract 
made, is not material. When made material by the 
defendant’s plea, the plaintiff may reply by another 
day. (2) On acontract, which by its terms continues 
indefinitely, no cause of action can exist till its breach, 
(3) To bring a case within the statute of frauds, R. S., 
ch. 111, § 1, it must affirmatively appear that it could 
not have been performed within a year. (4) When by 
the terms of a contract the rent of an old piano was to 
go in payment for a new piano, the change of the rent 
by the agreement of parties is no termination of the 
contract. (5) A tender, when necessary by the terms 
of acontract, becomes unnecessary to be made toa 
party who in advance announces that he will not re- 
ceive it and denies the existence of such contraet. 
Duffy v. Patten. Opinion by Appleton, C. J. 
[Decided Feb. 15, 1883.] 








*To appear in 74 Maine Reports. 


LIMITATION — IN ACTION AGAINST CARRIER FOR IN- 
JURY TO Goovs.—In an action against a railroad com- 
pany to recover damages for delay in transporting 
flour, it appeared that plaintiffs shipped several lots of 
flour. All of it ultimately arrived and was delivered 
to plaintiffs; but none of it arrived in seascn. Some 
of it arrived more and some of it less than six years 
before the commencement of the suit. Held, that 
whatever damage was occasioned by such delay, oc- 
curing more than six years before the commencement 
of the suit was barred by the statute of limitations, 
but for delay within six years, damage was recover- 
able. Jones v. Grand Trunk Railway Co. Opinion by 
Walton, J. 

[Decided Feb. 8, 1883.] 

MORTGAGE—SECURING SEVERAL NOTES—IN TRUST— 
MERGER.—(1) One who takes a mortgagee’s title holds 
it in trust for the owner of the debt to secure which 
the mortgage was given. Ifa mortgage is given to 
secure negotiable promissory notes, and the notes are 
transferred, the mortgagee, and all claiming under 
him will hold the mortgaged property in trust forthe 
holder of the notes. In such case it is not necessary 
that there should be any recorded transfer of the notes 
or mortgage. Nor is an assignment of the mort- 
gage necessary. Norisawritten declaration of trust 
necessary. Moore vy. Ware, 38 Me. 496; Buck v. 
Swazey, 35 id. 41; Johnson v. Candage, 31 id. 28. (2) A 
merger takes place only when the whole title, equit- 
able as well as legal, unites in the same person. The 
cases, Mitchell v. Burnham, 44 Me. 286, and Torrey v. 
Deavitt, 12 Rep. 508, are not in conflict with this con- 
clusion. Gordon vy. Cheney. Opinion by Walton, 
J. 
[Decided Feb. 8, 1883.] 

PARTNERSHIP — DISSOLUTION SETTLEMENT—RESCIS- 
SION—DECEIT.—When two members of which a firm is 
composed settle their partnership affairs and dissolve, 
and one of them takes an assignment of the other’s 
interest in the partnership property, paying therefor 
a sum agreed upon by them, and assumes the payment 
of the partnership debts, the effect of the arrangement 
is to extinguish the assignor’s indebtedness to the firm 
and interest in it. Lesure v. Norris, 11 Cush. 328. If 
one of the parties is defrauded in the settlement, he 
may rescind the settlement or bring an action on the 
case for the deceit, but he cannot adhere to the settle- 
ment and resort to an action of assumpsit to recover 
any sum which the settlernent purported to adjust. 
Bisbee v. Ham, 47 Me. 548; Potter v. Insurance Co., 
63 id. 440. Farnsworth vy. Whitney. Opinion by Wal- 
ton, J. 

[Decided Feb. 8, 1883.] 

TAXATION—UNIFORMITY OF—TAX ON FRANCHISE.— 
The’ Maine Constitution requires all tuxes upon real 
and personal estate to be apportioned and assessed 
equally, according to its just value. The Legislature 
have power to impose a tax on a franchise. Held, that 
a tax upon railroads, the amount of which is to be de- 
termined by an appraisal of the railroads, with their 
franchises, rolling stock and fixtures, but excluding the 
land, buildings, and fixtures outside the roadways, is 
a tax upon a franchise and not a property tax, and is 
constitutional. See Commonwealth v. Hamilton 
Manf. Co., 12 Allen, 298, aud 6 Wall. 682. State of 
Maine v. Maine Central Railroad Co. Opinion by 
Walton, J. 

[Decided Feb. 8, 1883.] 


———_——_.————— 


MISSOURI SUPREME COURT ABSTRACT.* 





ACTION—SPLITTING DEMAND—CLAIM HELD INDIv- 
IDUALLY AND AS TRUSTEE.—-One who holds a demand 








*To appear in 76 Missouri Reports. 
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partly in his own right and partly in the right and for 
the benefit of another, is as tothe other a trustee of an 
express trust, and cannot by assigning his own inter- 
est split up the cause of action, and thus deprive his 
cestui que trust of the right to have him enforce his 
rights by suit. Cable v. St. Louis Ins. Co., 21 Mo. 
133; Wagner v. Jacoby, 26 id. 532; Wright v. Tinsley, 
30 id. 395. Richardson v. Laclede County. Opinion by 
Norton, J. 


FIxXTURES—TEST OF, WHAT CONSTITUTES—EVIDENCE 
OF cuUsTOM.—(1)Whether a chattel becomes a fixture or 
not, does not depend so much upon the character of 
the fastening by which it is held down (whether slight 
or otherwise), as upon the nature of the article and its 
use as connected with the use of the freehold. As be- 
tween the mortgagor and mortgagee, the true criter- 
ion consists in the united application of several tests: 
1st. Real or constructive annexation of the article in 
question to the realty. 2nd. Appropriation or adapta- 
tion to the use or purpose of that part of the realty 
with which it is connected. 3d. The intention of the 
party making the annexation, to make the article a 
permanent accession to the freehold, this intention 
being inferred from the nature of the article affixed, 
the relation and situation of the party making the an- 
nexation, and the policy of the law in relation thereto, 
the structure and mode of the annexation and the 
purpose or use for which the annexation has been 
made. State Savings Bank v. Kercheval, 65 Mo. 682; 
Ewell on Fixtures, 27; Strickland v. Parker, 54 Me. 
265; Fisher v. Dixon, 12 Cl. & F. 312; Mathew v. Fra- 
zer, 2 Kay & J. 536; Buckley v. Buckley, 11 Barb. 43; 
Fisher v. Saffer, 1 FE. D. Smith, 611; Dispatch Packet 
Line v. Manf. Co., 23 N. H. 282; Lathrop v. Blake, 23 
id. 66; Burnside v. Twitchel!, 43 id. 390. (2) As be- 
tween landlord and tenant evidence of custom with 
respect to chattels annexed to the realty, by which 
they are treated as personalty, is admissible, but not 
so with respect to articles annexed by a mortgagor or 
grantor before the execution of his conveyance. Van 
Hess v. Pacard, 2 Pet. 137. Thomas v. Davis. Opinion 
by Henry, J. 


PROBATE LAW—DEVISE OF TRUST PROPERTY—CON- 
FLICT OF LAW—PROBATE IN ANOTHER STATE.—(1) A 
deed in trust for the use of a married woman made it 
the duty of the trustee to convey the premises to such 
person as she might at any time designate in writing. 
By her last will she made her husband her resi- 
duary devisee. The trust property had never been 
conveyed in her life-time, and was not otherwise dis- 
posed of by the will. After her death the trustee con. 
veyed to her husband. Held, that this conveyance 
was a nullity, but the title passed by virtue of the res- 
iduary clause of the will. (2) The probate of a will in 
another State is a judicial proceeding, to the record of 
which full faith and credit is to begiven, when authen- 
ticated as required by the act of Congress; and it is 
not necessary to the admission of such will with the 
probate thereof in evidence that they shall have been 
recorded in this State. Following Lewis v. St. Louis, 
69 Mo. 595. Bradstreet v. Kinsella. Opinion bv Henrv, 
J. 


VOLUNTARY CONVEYANCE—HUSBAND TO WIFE.—-(1) 
A gift by husband to wife will not be held void because 
it embraces all the property of the grantor; at least, 
not unless it is shown to be more than a reasonable 
provision for her. Story Eq. Jur. (11 ed.), § 1374; Hol. 


locher v. Hollocher, 62 Mo. 268. Wood y. Bradley 
Opinion by Henry, J 





RHODE ISLAND SUPREME COURT 
ABSTRACT.* 

CORPORATION—OFFICER MISAPPROPRIATING FUNDS 
LIABLE FOR PROFITS IF MADE—FOR INTEREST IF NOT.— 
(1) In an equity suit brought by certain stockholders 
for themselves and such other stockholders as might 
join them against D. an officer of the corporation, and 
against the corporation, charging D. with the misap- 
propriation of the corporate funds, it appearing that 
D. was liable as trustee for converting the funds, held, 
that D. was also liable for the profits made by his in- 
vestment of the funds converted. (2) It not appear- 
ing that D. made any profit or more than simple in- 
terest from a portion of the converted funds not in- 
vested, held, that as to such portion he wascharge- 
able only with simple interest, not with compound. 
See upon the subject: Attorney Gen. v. Alford, 4 
DeG. M. & G. 843; Penny v. Avison, 3 Jur. (N. 8S.) 62; 
Burdick v. Garrick, L. R., 5 Ch. App. 233; Trustees 
etc., Imp. Fund yv. Greenough, 14 Rep. 38. Hazardv 
Durant. Opinion by Durfee, C. J. 

[Decided Nov. 26, 1882.] 

DEFINITION—CHILD.—The word ‘“ child’’ in a stat- 
ute relating to the adoption of children, held to mean 
minor child. /etition of Moore. Opinion per Cur- 
iam. 

[Decided Dec. 2, 1882.] 

PARTITION—BETWEEN TENANTS IN FEE AND FOR 
YEARS.—Full chancery powers conferred upon a court 
include a power to make partition between tenants in 
fee and tenants for years. 1 Story Eq. Jur., § 656. 
Baring v. Nash, 1 Ves. & Bea. 551; Wotten v. Cope- 
land, 7 Johns. Ch 140; Wills v. Slade, 6 Ves. Jun. 498; 
Gaskell v. Gaskell, 6Sim. 643. Calland v. Conway. 
Opinion by Durfee, C. J. 

[Decided Oct. 4, 1882.] 

PROBATE LAW—EXPENSES OF APPEAL BY EXECUTOR 
FROM DECREE, PROPER EXPENSE OF ADMINISTRATION. 
—On appeal from the decree of a Probate Court prov- 
ing a will, the executor named in the will, may if act- 
ing in good faith, prosecute the probate in the Appel- 
late Court at the expense of the estate. The reason- 
able expenses incurred by such executor in so doing 
are ‘‘ necessary expenses incident to administration.” 
The person alone by whom the testament can be proved 
is the executor named in it, whom thecourt of pro- 
bate may cite to the intent to prove the testament and 
take upon him the execution thereof, or else to refuse 
the same. 1 Williams Exec. 311; 1 Salk. 308; Swinb. 
pt. 6, § 12, pl. 1; Godolph, pt. 1 ch. 20, §2. ‘The ex- 
ecutor is presumed to have the custody of the will, 
and he is the only person who can in the first instance 
properly prove the will.’’ 3 Redfield Wills, 8. In Brad- 
ford v. Boudinot, 3 Wash. C. C. 122, the court say: 
“The executor believing the paper under which he 
acts is the last will, is authorized, and it ishis duty to 
support the first probate, and he is entitled to retain 
the expense of the litigation out of the estate.”’ See 
also Enloe vy. Sherrill, 6 Ired. 212; Stebbins v. Lathrop, 
4 Pick. 33; Smith v. Moore,6 Me. 274. In Wills v. 
Spraggins, 3 Grat. 529, 542, the court thus state the law: 
“The ecclesiastical courts, as is well known, bave jur- 
isdiction only of wills of personalty, and regard the 
executor named as the only proper person to propound 
the will for probate, whether voluntarily or upon the 
citation of others interested in the subject. He is the 
representative of the will, and of all interests created 
by it, and moreover, the legal owner of the testator's 
personal estate. It is therefore his right and his duty 
to obtain for the instrument the sanction prescribed 


*To appear in 14 Rhode Island Reports. 
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by law." In Henderson v. Simmons, 33 Ala. 291, it is 
said: ‘‘Itis the privilege, if not the duty, of one 
named as executor of a paper, purporting to be a last 
will and testament, to propound it for probate. If he 
have no knowledge or reasonable ground on which to 
predicate a well grounded suspicion against the legal- 
ity of the will, and propound the paper in good faith, 
he but carries out the intention with which he was 
appointed. Any reasonable costs and expenses in- 
curred by him in the honest endeavor to give effect to 
the will, is a proper charge on the estate in his hands.”’ 
This seems to be not only good law but also good 
sense; for the will may give to persons who are either 
not yet in being or not yet ascertained, and who there- 
fore cannot protect themselves, and whose rights 
might be sacrificed by arejection of the will, unless the 
executor should take on himself the duty of establish- 
ingit. Thecases Andrews’ Exrs. v. Andrews’ Admr. 
7 Ohio St. 143; Brown v. Vinyard, Bailey Eq. 450; 
Meek v. Allison, 67 Ill. 46, and Edwards v. Ela, 5 Allen, 
87, distinguished. Hazard v. Engs. Opinion by Dur- 
fee, C. J. 

[Decided Oct. 4, 1882.] 


TRIAL—ACTION OF COURT IN ABSENCE OF ATTORNEY 
— PARTY BEING PRESENT.— After the defendant’s 
counsel had left the court-room, the jury came in and 
reported that its members differed on a question of 
fact and were unable to agree, whereupon the defend- 
ant being present, but his counsel absent, the presid- 
ing justice gave additional instructions to the jury 
and caused the phonographic clerk to read to the jury 
his report of the defendant’s evidence. After verdict 
for the plaintiff, held, that the defendant had no 
ground for exception, hlecander v. Gardiner. Opin- 
ion by Durfee, C. J. 

(Decided Oct. 14, 1882.] 





> 





GEORGIA SUPREME COURT ABSTRACT. 


LIEN—WHEN PURCHASER FOR VALUE PROTECTED 
FROM EQUITY AGAINST LAND.—Where two exchange 
land, possession being actually taken of the land, but 
deeds not executed at the time of the exchange, notice 
of an equity against one of the vendors, which notice 
was given after possession was taken but before the 
deeds were executed, will not affect the land ex- 
changed by him. A purchaser having taken possession 
and paid in full the consideration, could defend him- 
self against an action of ejectment by one holding the 
naked legal title. So he could maintain ejectment 
notwithstanding the deed had not been executed to 
him. He could compel specific performance. There- 
fore he should be protected from equities of which he 
had no notice until after he had taken possession and 
paid the consideration due, although it was given 
before he had obtained adeed. This view isin keep- 
ing with the spirit of the law as shown by the decis- 
ions. Temples v. Temples. Opinion by Hall, J. 
(Decided Feb. 13, 1883.] 


MASTER AND SERVANT—BURDEN OF PROOF—NEGLI- 
GENCE. —In an action for injury by negligence by an em- 
ployee against his employer if the plaintiff fail to make 
out a prima facie case entitling him to a recovery, the 
award of a non-suit is proper, though the question be 
one of negligence. A knowledge of the dangerous 
character of the tool which he uses is fatal to recov- 
ery by the employee, for the injury received from the 
use of such tool. Nor does it vary the case that the 
employee knowingly undertakes to use a dangerously 
defective tool, under the immediate command of a 
superior employee. Bell v. Atlantic & Great Western 
Railroad Co. Opinion by Jackson, C. J. 

[Decided April 10, 1883.] 








MASTER AND SERVANT—-NEGLIGENCE—CONTRIBU- 
TORY NEGLIGENCE—KNOWLEDGE OF DANGEROUS SPOT 
—CARRIER.—In an action for personal injury to plaint- 
iff, a passenger on defepdant’s railroad, it appeared 
that plaintiff accepted a free pass over the road of de- 
fendant, which pass stated that it was given to him as 
agent of company at No. 514; that plaintiff lived at 
5'¢ and had lived there for many years, owning the 
fee of the property surrounding the station and of the 
store house used as a place of temporary deposit for 
the company’s freight; that he was thoroughly famil- 
iar with the surroundings of said station and with the 
pit into which he fell; that the night trainon defend- 
ant’s road did not usually stop at No. 514, but on the 
night of the accident to plaintiff did stop, asa favor 
to him, putting him off at some distance from the 
store house, where trains stopped in the day time; 
that plaintiff reached his store house in safety, but 
instead of going the public road, which led directly by 
his residence, undertook to use a path which ran 
along the right of way of defendant’s road; that he 
fell into a pit in the bottom of which was a sharpened 
stake on which he was impaled; the pit had been used 
asameans of procuring water by the company, but 
such use had been long discontinued, plaintiff himself 
having at one time cleaned it out with the in- 
tention of making a bath pool; it was alleged, and 
there was some proof that shortly before the accident 
the bushes, etc., growing in and around the pit had 
been cut away by the employees of the company, and 
that there was no agent of the company at No. 5, 
unless plaintiff might be so considered, he having oc- 
casionally acted in that capacity. Held, that under 
the facts stated plaintiff was estopped from denying 
that he was agent for the company and its employee,so 
far as the trip was concerned for which he was using 
the pass. The plaintiff not being injured in the run- 
ning of trains, but by the negligence of those con- 
cerned in cutting away from the pit the bushes, etc. 
(if such cutting was negligence), and leaving it in the 
condition it was when the snag pierced him, who were 
his co-employees, or of those over them at this depot, 
the rule laid down in 57 Ga. 213, and 61 id. 586-590 can- 
not apply to him. If plaintiff was an employee of the 
road, and injured by co-employees engaged in business 
other than the running of trains, it does not matter 
whether or not he was concerned in the leaving of the 
pit exposed ; the doctrine of contributory negligence 
applies to him, and if at fault he cannot recover. Even 
if the plaintiff be not considered an agent and employee 
of the company, the facts seem to us to show that his 
injury was caused by his own fault, and could have 
been avoided by the use of ordinary care. Henderson 
v. Central Railroad Company. Opinion by Jackson, 
C. J. 

(Decided Feb. 13, 1883.] 


a 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 
CORPORATION—RAILWAY COMPANY NEGLECTING TO 
RESTORE HIGHWAY TO FORMER CRNDITION MAY BE 
INDICTED.—The Pennsylvania Statute provides that 
“if any railroad company shall find it necessary to 
change the site of any portion of any turnpike 
or public road, they shall cause the same to be 
reconstructed forthwith, at their own proper ex- 
pense, on the most favorable locations, and in as per- 
fect a manner as the original road.”’ Held, that this 
statute applied to a public road, that was such when a 
railroad inthe construction of which its site was 
changed, was located although before the construction 
such road was embraced in city limits and became a 
street, and the company was liable to indictment for 
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neglecting to comply with the statute. The location 
of the railroad on the public road was an appropria- 
tion of the latter, the subsequent extension of the city 
so as to include this road did not so change its char- 
acter as to withdraw it from the operation of the act. 
The city took the road charged with its burden. It 
still retained the attributes of a public highway. The 
necessity of furnishing a substitute as soon as it was 
occupied by the railroad was in no wise lessened. The 
injury is not to an individual only,but tothe public. It 
is the denial to every citizen of the Commonwealth of 
a right to the use of a public highway in place of the 
one taken by the corporation. Iltis true, on failure of 
the corporation to reconstruct the road, the munici- 
pality may do so, and recover the cost thereof of the 
railroad company. Bean v. Howe, 4 Norris, 260; 
Pennsylvania Railroad Co. v. Borough of Irwin, 4 id. 


336. It may also be compelled by mandamus 
to reconstruct. Rex v. Commissioners Dean 
Incl., 2 Maule & Selw. 80; Rex v. Severn 
R. Co., 2 Barn. & Ald. 646. The fact that these 


no reason why an _ indict- 
ment will not aiso lie. Indictment is to punish for 
the past; mandamus is to provide for the future. The 
act provides no specific remedy for the enforcement of 
this duty. All common-law remedies are therefore 
open against the violation of this law. The failure to 
reconstruct concerns the public. It is therefore an 
injury tothe Commonwealth, to which belongs the 
franchise of every highway as a trustee for the public. 
O'Connor vy. Pittsburgh, 11 Harris, 187. A railroad 
corporation may take possession of such portions of 
any public road as may be within the limits of the land 
taken It is not subject to an indictment for nuisance 
for the mere taking and occupying of a public road. 
Danville, ete., R. Co. v. Commonwealth, 23 P. F. 
Smith, 29. The question whether the omission to re- 
construct it on proper ground and ina suitable man- 
ner would so subject the corporation, did not arise in 
that case, and was expressly reserved. In Northern 
Central R. Co. v. Commonwealth, 9 Norris, 300, it was 
held an indictment would lie against the corporation 
for so grading its crossing on a public highway as to 
constitute a serious inconvenience and dangerous ob- 
struction to travel. The right to cross was clear. The 
offense was the failure to construct according to the 
requirement of the statute. It may be claimed how- 
ever that this was a case of misfeasance. It was never- 
theless a failure to do an act in such a manner as its 
duty required. In Rex v. Mayor of Stratford, 14 East, 
348, the corporation was indicted for non-repair ofa 
bridge, which it was the duty of the corporation to re- 
pair. In Queen v. R. Co.,3 Ad. & El. (N. S.), 223, 
it was held the corporation was liable to indictment 
for not constructing certain arches, pursuant to an 
order of the sessions and the statute incorporating the 
company, to connect certain lands severed by the rail- 
way. In Regina v. Great N. R. Co., 2 Ad. & EL. (N. 
S.), 316, the company had cut through a carriage-way 
with its railway, but had not carried the road over the 
railway by a bridge, as required by the statute. In 
delivering the judgment of the court sustaining the in- 
dictment, Denman, C. J., said: ‘The question is 
whether an indictment will lie at common law against 
a corporation for a misfeasance, it being admitted, in 
conformity with undisputed decisions, that an indict- 
ment may be maintained against a corporation for 
nonfeasance.”” He then proceeds to show that the 
distinction between part performance and no perfor- 
mance rests on no solid foundation, and that an in- 
dictment willlie for either. So in Lyune Regis v. 
Henley, 3 Barn. & Adol. 77, by the terms of its 
charter, a duty was imposed on the borough or town to 
keep in repair and maintain certain banks, sea shores, 
mounds, and ditches, etc., which it omitted to do. 


remedies exist furnish 





Tbheaction was by one aggrieved. In delivering the 
judgment of the court, Lord Tenterden, C. J., said: 
* We think the obligation to repair the banks and sea 
shores is one which concerns the public, in conse- 
quence of which an indictment might have been main- 
tained against the plaintiff in error for their general 
default.’’ “An indictment may be sustained for the 
general injury to the public,’ and the party aggrieved 
has his remedy. The law is correctly stated in section 
91 of Wharton’s Crim. Law: ‘*We may therefore hold 
that a corporation may be indicted for a breach of 
duty imposed on it by law though not fora felony, or 
for public wrongs involving personal violence, as riots 
or assaults.”” Pittsburgh, Virginia, etc., Railway Co, 
v. Commonwealth. Opinion by Mercur, J. 

(Decided Oct. 16, 1882.] 

INJUNCTION—FOR NUISANCE OBSTRUCTING RIGHT OF 
way.—It has long been settled that nuisances to right 
of way are one of the classes of cases in which the 
equitable remedy by injunction may be sought. This 
was established in England and accepted asa rule in 
this country. Nocase has been cited where it was 
denied or doubted in this State. Its existence has 
been recognized. The dictum is that the right should 
be clear to warrant a decree and injunction to compel 
the keeping open of a way, and if the right be doubt- 
ful, a chancellor will pause until it be established by 
law. King v. MeCully, 88 Penn. St. 176. In Mary- 
land parties are entitled to such remedy, and a defend 
ant who has obstructed the plaintiff's right of way 
over the defendant’s land will be restrained from 
further obstructing the way. Shipley v. Caples, 17 
Md. 179. The owner of aright granted by deed has a 
right to its enjoyment in the mode and form stipu- 
lated for in the deed. The mere fact that such enjoy- 
ment is prevented is sufficient ground for interference 
of the court by injunction. It is not necessary that 
the owner should prove damages tv entitle him to his 
property. The obstruction of a way by the owner of 
the land differs widely from the maintaining of a mill 
or factory, which is in itself lawful, but by its noise, 
fumes or odors, becomes a private nuisance to a per- 
son in the vicinity. In the latter case the question of 
irreparable damages enters, and often a court of equity 
will not interfere. Richards’ Appeal, 57 Penn. St. 
105. The doctrine of that case applies to many other 
kinds of business, but not when a man buys land sub- 


ject to an easement or grants an easement. 
He cannot appropriate such property against 
the owner’s will, and say, I will compensate 
him in damages. A judgment for damages 


does not transfer the plaintiffs property in this way 
to the defendant, as would a judgment in trover or 
trespass for taking goods. Nor will the law restore 
enjoyment to the owner. Ile may have repeated 
actions for damages, and neither gain enjoyment nor 
lose his right thereto. The law does not offer an ad- 
equate remedy. He is entitled toaremedy that will 
restore him to enjoyment, and is not confined to ac- 
tions at law for damages resulting from obstructions. 
Hugus v. Lauer. Opinion by Trunkey, J. 

[Decided Oct. 25, 1882.] 

on 


COURT OF APPEALS DECISIONS. 





| following decisions were handed down Fri- 

day, May 11, 1883. 

Order affirmed and judgment absolute dismissing 
the complaint with costs, rendered in favor of the re- 
spoudent—Dorrence v. Henderson.— Order of Gen- 
eral Term affirmed, and ordered and adjudged that 
said Frank R. Sherwin appear at the next General 
‘Term of the Supreme Court to be held in the First 
Judicial Depart,on the first day of said General Term, 
or as soon thereafter as counsel can be heard, and on 
such other days and times as may be fixed by it, and 
abide by and perform its judgment or order in the 
premises—The Leople ex rel. Sherwin v. Mead (two 
cases).——Judgment affirmed—The People v. Webster: 
People v. Wiggins; People v. McDonnell.—Judgment 
affirmed with costs—Langdon v. The Mayor, etc., of 
New York.——People ex rel. The Brooklyn City Rail- 
road Company v. The Board of Assessors of Brooklyn. 
—VJudgment affirmed with costs not exceeding $50 
and disbursements—People ex rel. Brooklyn Ferry Co. 
v. The Board of Assessors of Brooklyn. 

Recess till Monday, Juue 4th, at Saratoga Springs. 




















THE ALBANY LAW JOURNAL. 


401 














Journal. 


ALBANY, May 26, 1888. 





CURRENT TOPICS. 





NOVERNOR CLEVELAND has vetoed the bill 
(5 for taking away the letting of contracts for the 
printing of the Court of Appeals Reports from the 
secretary of State, comptroller and State reporter, 
and vesting it in the Court of Appeals or such mem- 
bers or officers of the court as they shall designate, 
His excellency observes that the authority is at pres- 
ent ‘‘ very properly lodged ;” that the State reporter 
‘is or should be a very useful and important mem- 
ber of the contracting body,” and by the proposed 
law he is left out; that there are no ‘“ great abuses” 
in the present system; that he has ‘‘no assurance 
that the Court of Appeals desire to be invested with 
this contracting power ;” that “the paternity of the 
and that he is ‘‘not 
would result 
from a change in the existing law.” His excellency 
must have chuckled when he wrote those words 
about the leaving out of the reporter, as it is well 
known that the reporter has been an advocate of 
the bill, and spoke in favor of it in committee, and 
it is presumed that he was left out through his own 
modesty, with possibly the ulterior hope of getting 


bill seems somewhat obscure ;” 
convinced that any certain benefit 


in again as one of the delegated ‘‘officers” of the 
This is truly “ seething the kid in its moth- 
er’s milk.”” Not many men defeat themselves by 
their own unintentional modesty. We are satisfied 
with the reporter’s present position and powers. 
Everybody seems pleased with the veto. The great 
mass of the lawyers, who do not want to see the 
price of the reports go up, and who petitioned in 
great numbers against the bill, are pleased. The 
Journal is pleased. The Argus, which printed col- 
umns of advocacy of the bill and abuse of its oppo- 
nents, is pleased by the Governor’s proof of non- 


court. 


partisanship, and seems to regard the veto as a 
blessing in disguise. Last but not least, we are 
pleased. Especially are we pleased to witness the 
defeat of as patent a piece of jobbery and partisan- 
ship as ever was worked through a legislature by in- 
terested parties under the false cover of the wishes 
of the judiciary. 


Of course the Honorable Mr. Thompson, rather 
more famous as a law-breaker than as a law-maker, 
was triumphantly acquitted for trying and exe- 
cuting Mr. Davis his own hook,” and has 
received the customary ‘‘ ovation” from his neigh- 
bors and constituents. Thompson is now probably 
in a fair way of becoming governor or something 
else in the community where such men are admired. 
Prudent Mr. Thompson, to convert a domestic 
tragedy into an important factor in his political ca- 
reer, and make a touching speech in excuse of his 
crime, furnishing a copy for the press. If he should 

Vor. 27 — No. 21. 


‘on 








add to the cowardly killing of which he was guilty, 
and for which he is so much admired, a timely duel, 
there is no telling where he would stop in his career 
of fame — perhaps he might soon aspire to the 
Presidency. 

Rather worse than this affair is that of Dunn and 
Elliott. The law as settled for Chicago by that 
case seems to be as follows: If ruffian, bully and 
coward number one threatens to kill ruffian, bully 
and coward number two, or drive him out of town, 
and goes “hunting” for him, and number two 
hears of it, but they do not meet, number two may 
lawfully search for number one, and having found 
him, peacable and unarmed, may lawfully kill him 
out of hand. These outrages on justice are not to 
be charged tothe jury system; they grow out of 
the public spirit of the community where they occur. 
The result in the Thompson case is such as usually 
takes place in every community, and such being the 
public sentiment, why not make adultery or seduc- 
tion a crime, capital if need be, and punish it in a 
decent and orderly way, and if the offender takes 
the law into his own hands, punish him? As the 
matter now stands, we have the anomalous spectacle 
of a man acquitted for killing another who has done 
him no legal wrong. For the result in the Dunn 
case there is and can be no excuse or explanation. 


Our contemporaries are discussing the propriety 
and policy of newspaper criticisms on judicial 
opinions of courts of last resort. The Denver Law 
Journal observes: ‘‘ The only benefit to be derived 
from a criticism is a correction of errors, into which 
the court may have fallen inadvertently. But in 
making such criticisms, the writer does so at a great 
disadvantage. He has not the facts of the case 
heard by the court before him; he has not heard the 
arguments of counsel; he is not familiar with the 
peculiar circumstances of the case, which justify the 
opinion given by the court in that case. In a word, 
he does not view the whole case from the same stand 
point as the court did when giving its decision; all 
which is indispensable to a reasonable criticism of 
any opinion in a given Another 
serious objection to such criticisms is found in the 
fact that such criticisms have a tendency to destroy 
that confidence in the learning, ability and integrity 
of our highest court of judicature, which is essen- 
tial to its carrying out the purposes of its institution. 
Interest reipublice ut sit finis litium, is a very ancient 
maxim, the truth of which has been undisputed for 
thousands of years. The object of the establishment 
of the Supreme Court is to put an end to the particu- 
lar litigation. Its decisions are final, and not sub- 
ject to review in another court. Though not so 
theoretically, yet practically, it is infallible, so far 
as the decision in the particular case is in question. 
When the decision is finally made, for that case, it 
is like the laws of the Medes and Persians, irrepeal- 
able. It isthe duty of the litigants to bow in sub- 
mission tothe decree, however much the decree may 
be against their interest ormatured views. * * * 


case. * * * 
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We never read such criticisms without feeling that 
the critic is, perhaps unintentionally, contributing 
his mite toward destroying all respect for law and 
order, and promoting a sentiment too common in 
America, which destroys all reverence for the powers 
that be. We are not ignorant of the fact that our 
judges are liable to err, because they are not placed 
beyond the frailties of human nature. But while 
such is the fact, why bring to the public gaze the 
errors committed by them, and thus destroy the 
respect of the public for the court, and as a necessary 
result destroy its capacity for usefulness to the 
community? It seems to us that the evils arising 
from the now too common criticisms of judicial 
opinions in the public journals, overbalance any 
good derivable from such criticism and are of no 
real public benefit.’ For ourselves, while we agree 
that mere newspapers have little business with 
judicial criticism, we think that law journals may 
answer a useful purpose by temperate, candid, and 
disinterested criticism,even of decisions of courts of 
last resort. Counsel in particular cases are never fit to 
criticize the decision, and should never be heard to 
do so in the law journals. And the office should be 
very considerately and delicately employed by others. 
The courts cannot answer, and if they could, would 
probably in five cases of six be able to vindicate 


themselves. The right may more justifiably be 
exercised in cases of dissent than in cases of 
unanimity. After all there is more in the spirit, 


manner and source of the criticism than in the fact. 
We feelthat our ultimate judges ought to have a 
conventional respect shown their opinions, but we 
shall never concede that they are or ought to be 
above all criticism. 

There flourished one lawyer three hundred years 
ago whose memory is still green. But he wrote a 
book. The ter-centenary celebration of Grotius’ 
birth has recently been held in Holland. This great 
jurist was as far in advance of his age in international 
law as Socrates was in advance of his own age in 
religion. He urged many ameliorations of war- 
fare, some of which have not yet been adopted, and 
some of which have only lately been adopted; and 
especially he recommended international arbitration. 
He wrote against enslaving prisoners of war, the 
violation of women, the practice of privateering, 
and wanton destruction of property, and he urged 
humanity toward non-combatants. 


The periodicals keep up the discussion of the 
‘* jury question” as if there were really something 
in it of practical moment. The Century for June 
contains several answers to Mr. Albert Stickney’s 
published views on the subject, and a rejoinder by 
Mr. Stickney. There is nothing new either in the 
one or the other. Mr. Stickney cites the opinion 


of a judge of the Federal Court of Claims to show 
that a bench of judges is a better tribunal for the 
determination of questions of fact than a jury. We 
have not yet seen any answer from Mr. Stickney or 








any one else to these two objections to the proposed 
changes: first, the tribunal for determining facts 
should not be known beforehand, and should not 
always be composed of the same individuals, but 
from the community at large, for the sake of safety, 
public policy, and the influence of the verdict on the 
parties; second, the same tribunal should not be 
invested with the determination of the facts and the 
application of the law, but the facts should be 
determined without any knowledge of or regard to 
the legal results. When some body undertakes to 
meet these two suggestions, then there will be some- 
thing definite to discuss. But the attempt of Mr. 
Stickney and his school to induce the people of this 
country to give up the jury system are as futile as 
the efforts of the Baconians to make us give up 
Shakespeare. The solution of the matter is very 
simple; if Mr. Stickney has a lawsuit with a party 
who entertains the same views of this subject, they 
can agree to dispense with a jury; but if his 
antagonist wants a jury he should have one, and he 
will insist on having one, in spite of Mr, Stickney’s 
theories. If Mr. Stickney would bend his energies 
to the practical work of reforming or correcting the 
jury system, he would be doing something much 
more feasible and useful. As it is he is wasting his 
powder. 


In Munster vy. Lamb, it has just been held in Eng- 
land, by Matthew and Smith, JJ., that no action 
lies against a solicitor for defamatory expressions 
used by him in defending a prisoner, This is 
founded on IJlodgson v. Scarlett, 1 B. & Ald. 232, 
where the defendant, afterward Lord Abinger, was 
sued for calling the plaintiffa ‘fraudulent and 
wicked attorney.” It would indeed be a fine state 
of affairs if attorneys should be held responsible for 
their utterances in court, and editors should be held 
irresponsible for their writings in newspapers. 

One of the female lawyers of this country, speak- 
ing of the inequality of woman’s position before the 
law, says it is as easy for a man to get a divorce in 
Maine as it is toget ‘‘a drink.” If this is so, we 
suppose it is equally easy for a woman to get a di- 
vorce. The committee of the American Bar Associa- 
tion on Jurisprudence and Law Reform, in their last 
report said on the subject of marriage and divorce 
laws: ‘‘ We find that the number of causes of 
divorce rises to sixteen in New Hampshire and falls 
to two in Delaware. Among some of the causes 
which, though not found in the statutes of most of 
our States, are deemed sufficient in one or more of 
them, we may mention the following as specified by 
Mr. Browne: Colorado. — Willful absence from the 
State without the intention of returning. Dakota. — 
When, from threatening words, the weaker party 
feels in danger of bodily injury. Florida.— Habitual 
indulgence of violent and ungovernable temper. 
Indiana, Maine, and North Carolina. — Any cause 
which the court, in its discrection, may deem 
sufficient. Indiana. — Failure of husband to sup- 
port his family. Missowri. — Vagrancy of the hus- 























THE ALBANY LAW JOURNAL. 403 




















band. Pennsylvania. — Cruel and barbarous treat- 
ment on the part of the wife, rendering the husband’s 
condition intolerable or life burdensome. Personal 
abuse, or such conduct on either side as renders the 
other party’s condition intolerable and life burden- 
some. Wisconsin. — A voluntary separation for five 
years.” 
ee es 
NOTES OF CASES. 
N Norton v- Blinn, Supreme Court of Ohio, 9 
Cin. L. Bull. 263, it was held that if an agent 
of a party to an illegal enterprise has received 
money or other property belonging to his principal 
and arising out of the enterprise, he 1s bound to 
turn it over to him, and cannot shield himself from 
liability on account of the illegality of the enter- 
prise. The court said: ‘‘If the agent receiving 
such money had not been employed in conducting 
such business, it would seem to be quite upon prin- 
ciples of purest morality that he should account to 
his principal therefor; but when the sole employ- 
ment of the agent was to manage and conduct the 
unlawful transactions, it seems to me, 1 much more 
difficult question arises. In the latter case the agent 
is a particeps criminis. In offenses against trade, and 
the like, the law regulating the administration of 
penal justice does not recognize the relation of prin- 
cipal and agent, unless the agent be an innocent in- 
strument merely. In such cases the guilty offenders 
against the law are all principals; hence as between 
such, with some show of reason it might be said, 
that the law will afford no redress by civil remedies, 
The rulings upon this question however have been 
so uniformly the other way, it becomes our duty to 
follow them unless we find them totally repugnant 
to public policy and morality. Upon a careful ex- 
amination of the authorities we find no such repug- 
nancy —indeed they commend themselves to our 
judgment. In the first place the rule which denies 
civil remedies in such cases, applies only to the par- 
ties to the illegal transaction. Public policy does 
not require that one engaged in an unlawful enter- 
prise should by pleading it shield himself from lia- 
bility for the wages of his employees, agents or ser- 
vants. Itis enough that the rule should be enforced 
as between those who have some interest in the en- 
terprise as principals. In the second place it is 
contrary to public policy and good morals, to permit 
employees, agents or servants, to seize or retain the 
property of their principal, although it may be em- 
ployed in iJlegal business and under their control. 
No consideration of public policy can justify a low- 
ering of the standard of moral honesty required of 
persons in these relations. And again if parties to 
an illegal contract waive the illegality and honestly 
account as between themselves, no other person can 
be heard to complain of such accounting. Hence 
we think that if in making such settlement one of 
the guilty parties should deliver property or money 
to an agent of another to be delivered by the agent 
to his principal, such agent is bound to account 








therefor to his principal.” Citing Tenant v. Elliott, 


1 Bos. & Pul. 2; Brooks v. Martin, 2 Wall. 70: 
Baldwin v. Potter, 46 Vt. 402; Evans v. Tren- 
ton, 4 Zabr. 764; German, etc, Church v. 
Stegner, 21 Ohio St. 488 See Pfeuffer v. Maltby, 54 
Tex. 454; 38 Am. Rep. 631; and note, 30 Am. Rep. 
106. 


In Pollock v. Hastings, Indiana Supreme Court, 9 
Cin. L. Bull. supp. 91, it was held not slanderous 
per se to charge one with being a swindler. The 
court said : ‘‘ It is alleged that appellant had ob- 
tained the contract to furnish wood to a certain 
school district, and that the appellee had said he 
had furnished wood that was worthless and rotten, 
and had piled up the ricks with good wood on the 
outside and rotten wood inside for the purpose of 
defrauding the school district; that he was a swin- 
dler, and would defraud any person whenever he 
had a chance, etc. It is not aslander per se to 
charge a man with fraud or to say that he is a cheat 
oraswindler. There is no charge in any of the 
language used that appellant was guilty of a crime, 
and therefore the words are not actionable per se. 
Odgers Slander, 53, It clearly appears that appel- 
lee was speaking of a transaction which did not 
constitute a crime, and even if words descriptive of 
acrime had been used there would have been no 
actionable slander. 387 Ind. 74; Odgers Slander, 
100 n. Where the complaint discloses facts show- 
ing that the words did not charge a crime their 
meaning cannot be changed by an allegation that 
they had a provincial meaning signifying that the 
person of whom they were spoken had obtained 
money or property by false pretenses. Their 
meaning cannot be changed by the innuendo, Mc- 
Fadin v. David, 78 Ind. 445; 8. C., 41 Am, Rep. 


587, and note 590.” 


In Bostick v. Blades, 59 Md. 231, it is held that a 
devise by a wife of her real estate to her husband 
for life “if he shall not marry,” but in the event of 
his marriage, to anotherin fee, is valid. The court 
after recognizing the general rule that a devise on 
condition that a widow shall not marry, is valid, 
observed: ‘*‘Now there being no question of the 
power of a husband to effectually impose such a 
condition in restraint of a second marriage of his 
widow, the question here is, whether a wife by a 
devise or gift to her husband can effectually impose 
a like condition in restraint of his second marriage? 
Upon this precise question the books furnish but 
little direct authority. In our own reports the 
nearest case to the present is that of Waters v. Taze 
well, 9 Md, 291.” (Distinguishing this.) ‘‘In the 
courts of England the direct question here presented 
does not appear to have arisen until very recently. 
In 1875 the case of Allen v. Jackson, L. R., 19 Eq. 
Case. 631, was decided by Vice-Chancellor Hall. 
In that case, the testatrix gave the income of certain 
property to her niece (who was her adopted daugh- 
ter) and the husband of the niece during their joint 
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lives, and to the survivor during his or her life, with 
a proviso that if the husband survived his wife and 


married again, the property should go over. The 
husband survived the wife and married again; and 


the vice-chancellor held that the attempted defeas- 
ance of the husband’s life interest was void as a 
condition subsequent im restraint of marriage. He 
said he could not hold the law to be the same as to 
the second marriage of a man as it is to the second 
marriage of a woman. That the law as regardsthe 
second marriage of a woman is exceptional, and that 
he did not think he could extend the exception to 
the case of aman. That case was taken into the 
Court of Appeal (1 Ch. Div. 399), where it was fully 
argued upon all the principal authorities, before the 
Lords Justices, James, Mellish and Baggallay; and 
upon full consideration, they all concurred in hold- 
ing that the proviso was valid as a condition, and 
that the gift over took effect; and consequently re- 
versed the judgment of the vice-chancellor. Lord 
Justice James reasoned the matter upon principle; 
and he said that as there was no statute or express 
decision of any court to the effect that there is any 
distinction whatever between the second marriage 
of a woman and the second marriage of a man, he 
was unable to see any principle whatever upon which 
the distinction could be drawn between them, He 
then shows to what injustice and hardship the dis- 
tinction would lead. In the case of a widow, he 
said, it has been considered to be very right and 
proper that a man should prevent his widow from 
marrying again; and after stating the probable rea- 
sons for the rule, he proceeds to show with what 
reason and force they apply to the case of a gift or 
devise to a man with condition that he should not 
marry again. Suppose, he said, ‘we had the case 
of a married woman having property which she had 
power to dispose of by her will, and she left it to 
her husband by reason of his being the widower, 
and for the purpose of enabling him to perform his 
duties properly as the head of the family which she 
may have left; it would be monstrous to say that 
when she provided for the contingency of the hus- 
band marrying a second time, and having anew 
wife and anew family, she should not be able to 
say, ‘In that case he is to lose the estate, and it is 
to go over for the benefit of my children.’ ‘In 
this particular case,’ speaking of the case before 
him, ‘it was not the wife who was doing it, but it 
was a person who places herself in the position of 
the wife —- the wife’s mother — and who says, mak- 
ing a provision for her adopted daughter, that she 
gives her the income of her property for her life, and 
then gives it, after her death, to her surviving hus- 
band, evidently in his character of widower, with a 
declaration that if he should marry again it should 
go over to the child of the daughter who was the 
first object she intended to provide for —a most 
reasonable and proper provision, with respect to 
which it seems impossible to suggest that there is 
any ground of public policy against it.’ In the 


reasoning of Lord Justice Mellish he was equally ex- 
plicit in holding the condition against the second 





marriage of the husband valid, and the gift over on 
breach of the condition effectual. And in the con- 
curring opinion of Justice Baggallay, the present 
state of the English law upon the subject is summed 
up and stated with admirable clearness. He says: 
‘Now the present state of the law as regards condi- 
tions in restraint of the second marriage of a woman 
is this, that they are exceptions from the general 
rule that conditions in restraint of marriage are 
void, and the enunciation of that law has been 
gradual. In the first instance, it was confined to 
the case of the testator being the husband of the 
widow. In the next place, it was extended to the 
case of a son making the will in favor of his mother, 
That, I think, is laid down in Godolphin’s Orphans’ 
Legacy, p. 45. Then came the case before Vice- 
Chancellor Wood of Newton v. Marsden, 2 J. & H. 
356, in which it was held to be a general exception 
by whomsoever the bequest may have been made. 
Now the only distinction between those cases and 
the present case is this — that they all had reference 
to the second marriage of a woman, and this case 
has reference to the second marriage of a man; but 
no case has been cited in which a condition has been 
held to be utterly void as regards the second marri- 
age of aman; and following the analogy of the 
other cases, there seems no reason at all why a dis- 
tinction should be drawn between the two sexes as 
regards this matter. It appears to me that this con- 
dition is one which may fairly be treated as valid, 
and I think so the more for this reason. Here is a 
gift in favor of a man, which, if he is not deprived 
of it on the occasion of his second marriage, he may 
very probably or very possibly settle upon a second 
wife, and altogether deprive the original family, 
which was the object of the testatrix’s bounty.’ 
We have thus stated somewhat at large the reason- 
ing of that case, because of the entire absence of 
any direct authority in our own courts; and the 
conclusion of the Court of Appeal, founded as it is 
upon such cogent reason, and deduced from the 
principles of the common law, commends itself 
strongly to our assent. In the absence of any bind- 
ing authority to the contrary, we are of opinion 
that there is no good and substantial ground for 
maintaining a distinction between a condition im- 
posed in restraint of a second marriage of a woman 
and a like condition in restraint of a second marri- 
age of aman. As the one is valid and effectual so 
is the other; and we therefore hold that the devise 
over to the plaintiff in this case, on breach of the 
condition by the defendant, is valid and that the 
plaintiff is entitled to recover.” 


—_—- + 


FORTY-SECOND AMERICAN REPORTS. 





HIS volume, now in press and shortly to be 
f issued, contains selections from every volume 
of State Reports issued at the hour of going to press, 
and hitherto unreported in this series. This is the 
first time that this has occurred in the history of 
the series, and it must add largely to its value that 
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it is and hereafter will be fully and promptly abreast 
of its sources. The present volume contains about 
180 cases from the following volumes: 67 Alabama; 
38 Arkansas ; 66 Georgia ; 103 Illinois; 81,82 Indiana; 
57 Iowa; 28 Kansas; 79 Kentucky; 58 Maryland; 132 
Massachusetts; 48 Michigan; 59 Mississippi; 75 
Missouri; 13 Nebraska; 58 New Hampshire; 88, 89 
New York; 87 North Carolina; 9 Oregon; 96, 98 
Pennsylvania State; 16 South Carolina; 9 Lea; 56 
Texas; 19 West Virginia; 55 Wisconsin. 

Among the more interesting cases we note the 
following: An infant wife is not bound by her release 
of dower, although she declared herself of age to 
the acknowledging officer, and may avoid it within 
a reasonable time after the death of her husband. — 
Watson v. Billings, 38 Ark. 278, p. 1. A physician 
is criminally liable for his gross ignorance causing 
the death of his patient, but not for mere mistake of 
judgment. — State v. Hardister, 38 Ark. 605, p. 5. 
(To the contrary of the first proposition, State v. 
Schulz, 55 Towa, 698, 39 Am. Rep. 187.) Where a 
bank charter provides that no director shall be 
indebted to it above a certain amount, a note given 
to it by a director for an indebtedness in excess of 
that amount is void, and a guaranty thereof, although 
by one not a director, is not enforceable.— Working- 
men’s Banking Co. v. Rautenberg, 103 Ill. 460, p. 26. 
Where a passenger by railway, having lost his watch, 
accused the brakeman of having taken it, and the 
brakeman thereupon struck him, /e/d, that the com- 
pany was liable for the assault. — Chicago, etc., R. 
Co. v. Fleeman, 103 Ill. 546, p. 33. A conveyance 
to a grantor’s children, just before and in contem- 
plation of re-marriage, although without the knowl- 
edge of the intended wife, is not fraudulent per se 
as to her. — Hamilton v. Smith, 57 Iowa, 15, p. 39. 
Where one signs a note without reading it, or calling 
on any one except the payee’s agent to read it, this 
is not, as between him and the payee, negligence 
per se. — Hopkins v. Hawkeye Ins. Co., 57 Towa, 203, 
p. 41. A decree of divorce, rendered in Wisconsin 
on service by publication, is ineffectual to award the 
custody of minor children resident in lowa. — KJine 
v. Kline, 57 Iowa, 386, p. 47. A city law requiring 
voters at municipal elections to be registered and 
pay a poll-tax is not in violation of the Constitution 
as imposing additional qualifications. — McMahon 
v. Mayor,66 Ga.217,p.65. A carrier of animals, in con- 
sequence of a reduced rate of freight and a free pass 
to the shipper, may stipulate for exemption from all 
liability except for damage by collision or running 
off the track. — Georgia R. C. v. Spears, 66 Ga. 485, 
p. 81. Under a charter authorizing a city to buy 
real and personal estate ‘‘for the use, convenience 
and improvement of the city,” there is no power to 
buy real estate for the exclusive benefit of a fair 
association, asa place for holding their annual fairs. 
—Lity of Eufaula v. McNab, 67 Ala.588,p.118. Where 
the Constitution provides for impeachment or re- 
moval of public officers for crime, incapacity or 
negligence, a statute providing for their re 
moval for voluntary intoxication in business hours, 
or for habitual intoxication, is valid. —- MeComas v. 





Krug, 81 Ind. 327, p. 135. A contract to buy of a 
director and president of a National bank shares of 
its stock, on condition that the purchaser shall be 
made cashier of the bank, is void as against public 
policy. — Noel v. Drake, 28 Kans. 265, p. 162. 
Where a chattel mortgage empowers the mortgagee 
to take possession when he “deems himself insecure,” 
he may do so even if no reasonable ground exists 
therefor. — Werner v. Bergman, 28 Kans. 60, p. 152. 
The discoverer of an oil-spring may sell his knowl- 


edge thereof, and recover therefor. — Reed v. 
Golden, 28 Kans. 632, p. 180. Where a statute 


pronounces drinking-saloons nuisances, and pro- 
vides that they may be shut up and abated, the 
keeping one open may not be perpetually enjoined 
by a court of equity. -— State ex rel. v. Crawford, 28 
Kans. 726, p. 182. A contract by a clerk of a court 
to assign all the fees of his office to paya debt is 
void as against public policy. — Field v. Chipley, 79 
Ky. 260, p. 215. Where a note payable on demand 
after date at a bank, with interest after maturity, 
was not presented for payment until the lapse of 
three years and a half, held, that the indorser was 
discharged. — Crim v. Starkweather, 88 N. Y. 339, 
p. 250. A judgment for damages for personal in- 
jury by the wrongful act or negligence of another is 
a bar to an action, under the statute, by the personal 
representatives, for damages by reason of the plaint- 
iff’s subsequent death. — Littlewood v. Mayor, 89 
N. Y. 24, p. 271. Where the State breaks its con- 
tract duly made by its authorized agents for the 
construction of a public work, it is liable for 
prospective profits. —Danolds v. State, 89 N.Y. 36, p. 
277. A fire insurance policy limited the time for suing 
upon it to a “term of twelve months next after the 
loss or damage shall occur.” JZeld, that the term 
did not begin to run until twelve months after the 
loss became payable by the terms of the policy. — 
Steen v. Niagara Fire Ins. Co., 89 N. Y. 315, p. 297. 
A seat in the New York Cotton Exchange is 
property. — Powell v. Waldron, 89 N. Y. 328, p. 301. 
One may not be indicted for larcency committed in 
another State. Worthington v. State, 58 Md. 403, 
p. 388. A written promise to pay for the rigging 
of a vessel, ninety days after the first return trip, 
is enforceable although the vessel is lost and 
never returns, and the money is payable in 
ninety days after the time usually required for the 
trip. — Randall v. Johnson, 59 Miss. 317, p. 365. A 
corporation is not liable for a libel by its agent, not 
in the course of his duty, nor authorized nor approved 
by the corporation. — Southern Express Co, v, Fitzner, 
59 Miss. 561, p. 379. In the absence of special 
agreement, one who signs a note witha maker for 
his accommodation, and is compelled to pay it, 
cannot call upon an accommodation indorser for 
contribution. — JZillegas v,. Stephenson, 75 Mo. 118, 
p. 393. Sureties for the faithful performance of the 


duties of the book-keeper of a bank are liable for his 
errors in that capacity although he also performs the 
duties of teller, unless the errors were connected 
with or induced by the latter employment. — Home 
Savings Bank v. Traube, 75 Mo. 199, p. 402. 


A city 
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is liable for injury toland abutting upon a street by 
the rolling of earth thereupon in the grading of the 
street. — Broadwell v. City of Kansas, 75 Mo. 213, 
p. 406. A corporation is liable to an action fora 
malicious prosecution authorized by it. —Boogher v. 
Life Association of America, 75 Mo. 319, p. 4138. A 
lunatic is liable in damages for injury produced by 
the defective condition of his real estate, not 
exclusively occupied and controlled by a tenant. — 
Morain v. Devlin, 132 Mass. 87, p. 423. Heavy 
machines in a factory, steadied by being screwed to 
the floor, and connected with the shafting, but re- 
movable without injury to the building, and useful 
elsewhere, are not fixtures within a mortgage of the 
land, — Hubbell v. East Cambridge, etc., Bank, 1338 
Mass. 447, p. 446. A warehouseman, having in store 
wheat of his own, may effectually pledge part of it 
to secure his own debt, by his warehouse receipt, 
and without separating the wheat from the mass. — 
Merchants and Manufacturers’ Bank of Detroit v. 
Hibbard, 48 Mich. 118, p. 465. The same degree of 
care is required of a womanas of a man. — Hassenyer 
v. Michigan Cent. R. Co., 48 Mich. 205, p. 470. 
Reading medical books to the jury is error. — People 
v. Hall, 48 Mich. 482, p. 477. The trustees and 
faculty of a public university may not refuse admis- 
sion or exclude students because they are members 
of a Greek letter fraternity or other secret college 
society. — Stale ex rel, Stallard v. White, 82 Ind. 
278. A witness is incompetent to testify in North 
Carolina to market values at Boston, Mass., when 
his knowledge is exclusively derived from market 
reports in a newspaper published in North Carolina. 
—Fairley v. Smith, 87 N.C. 367, p.522,496. The court 
may deprive the father of the custody of his minor 
children if he willfully neglects to provide profes- 
sional medical attendance for them. — Heinemann’s 
Appeal, 96 Penn, St. 112, p. 532. The operation of 
lead-smelting works may be preliminarily restrained 
when it emits offensive, poisonous fumes and vapors, 
producing danger to health and injury to property. 
—— Appeal of the Pennsylvania Lead Co., 96 Penn. St. 
116, p. 534. An attorney at law may be disbarred 
for embezzlement as collector of taxes. —Delano’s 
case, 58 N.H. 5, p. 555. A religious society may alter 
or remove a pew in itschurch, making compensation 
to the owner, in the course of necessary changes or re- 
pairs. —Jones v. Towne, 58 N.H.462, p.602. Subjecting 
the wife to excessive sexual intercourse is ground for 
divorce, and the fact may be shown by her testi- 
mony. — Melvin v. Melvin, 58 N. H. 569, p. 605. A 
mortgagor of land may continue to cut and sell the 
timber growing thereon, although insolvent. — 
Angier v. Agnew, 98 Penn. St. 587, p 624. A judge 
of an inferior court, having jurisdiction of the 
subject-matter of an action, but failing to acquire 
jurisdiction of the person by reason of the defective 
service of the process, is not liable in a civil action 
of damages, in the absence of willfui or corrupt 
motives.— Me Call v. Cohen, 16 8, C.445, p.641. A man, 
in consideration of intended marriage, but with in- 
tent to defraud his creditors, conveyed to his 
intended wife his entire estate. She was ignorant of 





the fraudulent purpose, but knew that the deed 
conveyed his entire estate. Held, that she was 
affected by the fraud, and that the deed was void, — 
Me Gowan v. Hitt, 16 8.C.602,p.650. The first of a con- 
necting line of railway carriers, selling a coupon 
ticket and giving a baggage check for a point 
beyond its own terminus, without limiting its 
responsibility, is liable for loss of the baggage on the 
route by a subsequent carrier. — Louisville, ete., R. 
Co.v. Weaver, 9 Lea, 38, p. 654. In an action upon a 
contract ‘‘to pay eight dollars per thousand for brick 
in the wall,” evidence of custom to ascertain the 
number by measurement rather than by count, is 
inadmissible. — Sweeney v. Thomason, 9 Lea, 359, 
p. 676. 

We have by no means exhausted the list of 
interesting cases, but want of space compels us to 
close. The volume has many useful and important 
notes. 

jenna ities 
DISBARMENT OF ATTORNEY FOR PARTI. 
CIPATION IN RIOT. 
SUPREME COURT OF THE UNITED STATES, 
APRIL, 1883. 





Ex PARTE WALL. 


A rule was made by the Circuit Court of the United States for 
the Southern District of Florida,which, after reciting that 
it had come to the knowledge of the court that W., an at- 
torney of the court, did on a day specified, engage in 
and with an unlawful, tumultuous, and riotous gather- 
ing, he advising and encouraging thereto, take from the 
jail of Hillsborough county, and hang by the neck until 
he was dead, one John, otherwise unknown, thereby show- 
ing such an utter disregard and contempt for the law 
which, as asworn attorney, he was bound to support, as 
shows him to be totally unfitted to occupy such position; 
thereupon cited him to appear ata certain time and show 
cause why his name should not be stricken from the roll. 
The attorney appeared, and answered, denying the 
charge in mass,and excepting to the jurisdiction of the 
court, (1) because there was no charge against him under 
oath, (2) because the offense charged was acrime by the 
laws of Florida for which he was liable to be indicted and 
convicted. The court overruled the exceptions, and called 
a witness who proved the charge, showing that the hang- 
ing took place before the court-house door, during a 
temporary recess of the court; thereupon the court 
made an order striking W.’s name from the roll. Onmo- 
tion made inthis courtfor mandamus to compel the 
District Court to reverse this order, and the judge hay- 
ing answered the rule, showing the special circumstances 
of the case, held, 

1. That although not strictly regular to grant arule to show 
cause why an attorney should not be struck off the roll 
without an affidavit making charges against him, yet that 
under the special circumstances of this case, the want of 
such affidavit did not render the proceeding void as coram 
non judice . 

2. Thatthe acts charged against the attorney constituted 
sufficient ground for striking his name from the roll 

8. That although in ordinary cases where an attorney com- 
mits an indictable offense, not in his character of attor- 
ney, and does not admit the charge, the courts will not 
strike his name from the roll until he has been regularly 
indicted and convicted, yet that the rule is not an inflex- 
ible one; that there may be cases in which itis proper for 
the court to proceed without such previous conviction; 
and that the present case, in view of its special circum- 
stances, the evasive denial of the charge, the clearness of 
the proof, and the failure to offer any counter proof, was 
one in which the court might lawfully exercise its sum- 
mary powers. 

4. That the proceeding to strike an attorney from the roll is 
one within the proper jurisdiction of the court of which 
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he is an attorney, and does not violate the constitutional 
provision which requires an indictment and trial by jury 
in criminal cases; that it is not a criminal proceeding and 
not intended for punishment, but to protect the court 
from the official ministration of persons unfit to prac- 
tice as attorneys therein. 

5. That such a proceeding is not an invasion of the constivu- 
tional provision that no person shall be deprived of life, 
liberty, or property without due process of law; but that 
the proceeding itself, when instituted in proper cases, is 
due process of law. 

6. That as the court below did not exceed its powers in tak- 
ing cognizance of the case, no such irregularity occurred 
in the proceedings as to require this court to interpose by 
the writ of mandamus. 


gee og for mandamus. 
case. 
BraDLey, J. A petition was filed in this case by J. 
B. Wall for an alternate writ of mandamus to be di- 
rected to James W. Locke, district judge of the 


The opinion states the 


United States for the Southern District of Florida, to | 


show cause why a peremptory writ should not issue 
to compel him to vacate an order made by him as such 
district judge, prohibiting said Wall from practicing at 
the bar of said court, and to restore said Wall to the 
rights, privileges, and immunities of an attorney and 
proctor thereof. The petition set forth the proceed- 
ings complained of, and gu order was made by this 
court requiring the judge to show cause why the 
prayer of the petition should not be granted. The 
rule to show cause has been answered, and we are now 
called upon to decide whether the writ ought to be 
granted. 

The proceedings of the court below for disbarring 
the petitioner were substantially as follows: 

On the 7th of March, 1882, during the term of the 
said court, held at Tampa, Hillsborough county, 
Florida, the same court exercising both Cireuit and 
District Court jurisdiction, J. W. Locke, the judge 
then holding said court, issued and caused to be 
served upon the petitioner, the following order: 

*“ Circuit Court of the U. 8., So. District of Florida. 
March Term, 1882. 

‘*Whereas it has come to the knowledge of this 
court that one J. B. Wall, an attorney of this court, 
did on the sixth day of this present month, engage in 
and with an unlawful, tumultuous, and riotous gath- 
ering, he advising and encouraging thereto, take from 
the jail of Hillsborough county, and hang by the neck 
until he was dead, one John, otherwise unknown, 
thereby showing such an utter disregard and contempt 
for the law and its provisions, which as a sworn at- 
torney, he was bound to respect and support, as shows 
him to be totally unfitted to occupy such _posi- 
tion. 

“Tt is hereby ordered that said J. B. Wall be cited 
to appear and show cause by eleven o’clock Wednes- 
day, the eighth instant, why his name should not be 
stricken from the roll of attorneys, and he be disbarred 
and prohibited from practicing herein. 

‘(Signed) JAMES W. LocKE, 

District Judge. 

“Tampa, FLtoripA, March 7, 1882.” 


Wall appeared in court at the return of this rule, 
and on the following day filed a written answer as fol 
lows: 

“This respondent, now and at all times hereafter 
saving and reserving to himself all and all manner of 
benefits of exception to the many errors, uncertain- 
ties, and imperfections in the said rule contained, 
prays leave to object, as if he had demurred thereto, 
to the right, authority, or jurisdiction of this court to 
issue said rule and require him to answer it. 

“Ist. Because said rule does not show that the mat- 
ters therein charged took place in the presence of the 
court, or were brought to the knowledge of the court 





by petition or complaint in writing under oath; 
and 

“2d. Because respondent is charged in said rule 
with a high crime against the laws of Florida not cog- 
nizable in this court, and for which, if proven, this 
respondent is liable to indictment and prosecution 
before the State court; but for answer to so much of 
said rule as this respondent is advised that it is ma- 
terial or proper for him to make answer to, answering, 
saith— 

“He denies counseling, advising, encouraging, or 
assisting an unlawful, tumultuous, and riotous gather- 
ing or mob in taking one John from the jail of Hills- 
borough county and causing his death by hanging in 
contempt and defiance of the law, or that he has been 
guilty of any unprofessional or immoral conduct which 
shows him to be unfitted for the position of an attor- 
ney and proctor of this court, as he is charged in the 
said rule. 

“Whereupon he prays to be hence dismissed, ete. 

“(Signed) J. B. WALL.” 

The court overruled the exceptions to its jurisdic- 
tion, and called to the stand Peter A. Williams, the 
marshal of the district, whose testimony, at the re- 
quest of the respondent, was reduced to writing, and 
was as follows: 

‘Peter A. Williams, being duly sworn to testify, 
says: 

“Tsaw Mr. J. B. Wall and others come to Mr. 
Craft’s house about two o'clock, March 6th, and hav- 
ing already heard that a sheriff's posse had been sum- 
moned to protect the jail, I thought by the orderly 
manner they came in that it was the sheriff's posse 
coming for instructions. I was sitting on the end of 
the piazza, and did not go in the house, but sat there 
till they came out, thinking they had come for instruc- 
tions. 

“ When they came out I heard one of the party re- 
mark, ‘ We have got all out of you we want.’ Mr. Wall 
was one of the party. 

“T then thought something was wrong; they all 
went out of the gate, and Mr. Craft after them, and I 
followed after them rather slowly, and when I got to 
the corner I saw the party coming out of the jail with 
the criminal, the man who was afterward hanged. 
They carried him over the steps to the oak tree in 
front of the steps to the court-house. The crowd 
gathered around him, and some one threw the man 
down. Isaw himthen put on a dray, and afterward 
pulled up on the tree. There was acrowd of about a 
hundred persons there. I don’t think I could name 
any man in that crowd except the sheriff, who was 
there protesting, as I had come away from the crowd 
and wason the upper piazza of the court-house. I 
heard the man hollowing. He was put ona dray with 
a rope around his neck. The dray went off and he fell 
to the ground about ten feet from a perpendicular; 
then the crowd pulled the ropeand he went up. The 
crowd had their backs toward me. I suppose I could 
have identified some one if I had thought to, but I was 
excited, and did not notice who they were. I saw Mr. 
Wall coming from the jail with the prisoner until they 
crossed the fence; then Idid not see him any more 
until after it was over. Idid not see him leave the 
crowd, though he might have done it without my see- 
ing it. When going from the jail to the tree Mr. Wall, 
I think, had hold of the prisoner; he was beside him. 

“T did not see him afterward until the hanging was 
over, then the crowd had increased perhaps to 200 
persons, and 1 went down to them to the plank- 
walk. 

“This was Monday of this week, the 6th of this 
month, I think in Tampa, Hillsborough county. 

“T also saw Mr. Sparkham, the mayor of the city, 
protesting at the time of the hanging.” 
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To cross-questions he says: 

**When the man fell from the dray he fell his full 
length to the ground; the rope was slack.”’ 

On the next day the court, after argument by re- 
spondent’s counsel, made an orderin the case, ** That 
J.B. Wall be prohibited from practicing at the bar 
of this court until a further order herein.” 

The answer of Judge Locke to the rule granted by 
this court to show cause why a mandamus should not 
issue, states: “ That during a session of the Circuit 
and District Courts of the United States at Tampa, in 
said Southern District of Florida, he the said James 
W. Locke, presiding on the sixth day of March, A. D. 
1882, at the adjournment of said courts for dinner, at 
about one o'clock of said day, as he was passing from 
the court-house, a prisoner'was being brought to the 
jail in the same yard by two officers; that upon his 
return to the court-house after dinner, in a little more 
than an hour, the dead body of the same prisoner 
hung from the limb of a tree directly in front of the 
court-house door; whereby he became personally in- 
formed of the commission of a most serious offense 
against the laws. Thesame afternoon he was informed 
of the active participation in said crimeof one J. B. 
Wall, an attorney of said court, by an eye-witness in 
whom the most implicit confidence could be placed, 
but who declined to make any charge or affidavit of 
such fact on account of a fear of said Wall’s influence 
and the local feeling it would cause against him, the 
said witness. 

“That not only from the direct statements of eye- 
witnesses, but from numerous other sources, reliable 
information of like import was received; whereupon 
said J. B. Wall, your petitioner, was on the said 
seventh day of March, during a session of the Circuit 
Court of the United States, in open court, charged in 
writing by the respondent herein, as judge, with hav- 
ing, with an unlawful, tumultuous, and riotous gath- 
ering, he advising and encouraging thereto, taken 
from the jail of Hillsborough county, and hanged toa 
tree by the neck until he was dead, a man to the court 
known only as John; and cited by rule served upon 
him to show cause by eleven o’clock A. M. of the next 
day, the eighth day of said March, why his name 
should not be stricken from the roll of attorneys and 
he prohibited from practicing in the United States 
courts of said district. 

“That at said time of return, said J. B. Wall ap- 
peared in person, and by counsel, and moved that 
whereas said rule had charged him with a criminal 
offense, indictable by the grand jury of the courts of 
the State, the matter be continued until after the 
meeting of such grand jury; and the matter was held 
under advisement by the court and continued until 
next day. 

“That at the opening of the court the next day, 
before any order had been made upon the pending 
motion, came said J. B. Wall, and withdrew said mo- 
tion for continuance, and filed answer demurring to 
the right of the court to issue the rule served upon 
him, because [stating the contents of Wall’s answer], 
and demanded that proof be had of the matter 
charged. 

“That thereupon Peter A. Williams, Esq., U.S, 
marshal for said district, being duly sworn, testified 
as follows [stating the testimony of Williams, as before 
given]: 

**Whereupon J. B. Wall, being himself present and 
stating that he had no testimony to offer, and desiring 
to be heard by counsel, was so heard, and the court 
took the matter under consideration. 

“ Afterward, to wit, on the tenth day of March 
aforesaid, the matter having been fully and duly con- 
sidered, it was ordered that J. B. Wall be prohibited 
from practicing at the bar of Circuit or District Courts 
of this district until further order therein. 





“ All of which matters are true, and as far as relate 
to the action of the court therein shown and set forth 
in the records of said court and the papers therein. 

*“ And further answering, he says that J. B. Wall at 
no time denied active participation in the hanging as 
charged, nor answered the spirit and substance of said 
charge. 

“That when the motion for continuance was with- 
drawn by him, and the demand made that proof be 
made of the charge, upon inquiry your respondent 
ascertained that both the sheriff and mayor, who had 
alone opposed the action of the mob, and the only 
parties present not active participants, were absent 
from the city, and could not be summoned to testify 
without unadvisable delay; of all of which said J. B. 
Wall had knowledge. 

“That on account of the excited state of feeling ex- 
isting at the time, the timidity of many, from the in- 
fluential position of some of those engaged in the 
hanging, and the sympathy of others with the lynch- 
ers, it was not advisable to attempt to compel any res- 
ident of said city of Tampa, who was found to have 
personal knowledge of the matter, to testify against 
said J. B. Wall. 

““That said J. B. Wall had every opportunity to ex- 
plain his presence and action in the matter as proven, 
if innocent, but made no atgempt to do so. 

“That the evidence, although of but a single wit- 
ness, for grounds already stated, was to your respond- 
ent positively conclusive beyond a reasonable doubt 
that said J. B. Wall had been guilty of active partici- 
pation in a mostimmoral and criminal act, anda 
leader ina most attrocious murder, in defiance and 
contempt of all law and justice, and had thereby 
shown himself unfitted to longer retain the position of 
an attorney in any court over which your respondent 
might have the honor to preside. 

“ Wherefore and upon which showing your respond- 
ent would most humbly submit to your honors that 
said order prohibiting said J. B. Wall from practic- 
ing as attorney should not be revoked nor he restored 
to the rights and privileges of an attorney of said 
courts. 

“JAMES W. Locke, 
“U.S. Dis. Judge, So. Dis. Fla. 

‘“* Key West, Fua., Dec. 2, 1882.” 

It will be perceived that the rule to show cause, 
which was served upon the petitioner, contained a 
definite charge of a very heinous offense, and that an 
opportunity was given to him to meet it and to exon- 
erate himself if he could do so. It would undoubt- 
edly have been more regular to have required the 
charge to be made by affidavit, and to have had a copy 
thereof served (with the rule) upon the petitioner. 
But the circumstances of the case, as shown by the 
return of the judge, seem to us to have been sufficient 
to authorize the issuing of the rule without such an 
affidavit. The transaction in which the petitioner was 
charged with participating was virtually in the pres- 
ence of the court. It took place in open day, in front 
of the court-house, and during a temporary recess of 
the actual session of the court; and the awful result of 
the lawless demonstration was exhibited to the judge 
on his return to the court-room. Under the intense 
excitement which prevailed, it is not wronderful that 
no person could be found willing to make a voluntary 
charge against the petitioner or any one else; and yet 
the fact that he was engaged as one of the perpetrators 
was so notorious and was brought to the judge’s 
knowledge by information so reliable and positive, 
that he justly felt it his duty to take official notice of 
it, and to give the petitioner an opportunity of repel- 
ling the charge. This was done in such a manner as 
not to deprive him of any substantial right. The 


charge was specific, due notice of it was given, a rea- 
sonable time was set for the hearing, and the peti- 
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tioner was not required to criminate himself by ans- 
wering under oath. In the case of Steinman and 
Henzel, 95 Penn. 220, where the County Court, on its 
own motion, had cited the parties before it for pub- 
lishing a gross libel upon the court, and had struck 
their names from the roll, though on appeal the order 
was reversed on other grounds, as to the mode of in- 
itiating the proceedings, Chief Justice Sharswood, 
delivering the opinion of the court, said: ‘We en- 
tertain no doubt that a court has jurisdiction without 
any formal complaint or petition, upon its own mo- 
tion, to strike the name of an attorney from the roll 
in a proper case, provided he has had reasonable 
notice, and been afforded an opportunity to be heard 
in his defense.” In the case of Randall v. Brigham 
7 Wall. 539, which was an action for damages brought 
by an attorney against a judge for striking his name 
from the roll unjustly and without authority, not hav- 
ing before him in making the order to show cause any 
charge of misconduct, except only a letter of a third 
person addressed to the grand jury; this court speak- 
ing by Mr. Justice Field, said: ‘‘ But the claim of the 
plaintiff is not correct. The information imparted by 
the letter was sufficient to put in motion the authority 
of the court, and the notice to the plaintiff was sufli- 
cient to bring him before it to explain the transaction 
to which the letter referred. The informality of the 
notice, or of the complaint by letter, did not touch the 
question of jurisdiction. The plaintiff understood 
from them the nature of the charge against him; and 
it is not pretended that the investigation which fol 
lowed was not conducted with entire fairness. He 
was afforded ample opportunity to explain the trans- 
action and vindicate his conduct.”’ 

Looking at all the circumstances of the present case, 
we are not prepared to say that the course which was 
pursued rendered the proceedings void, as being 
coram non judice. And since they were not void 
(though not strictly regular), and since no substantial 
right of the petitioner was invaded, we do not think 
that the mere form of the proceeding requires us to 
interpose by the extraordinary remedy of manda- 
mus. 

The next question to be considered is whether the 
facts charged against the petitioner constitute a legiti- 
mate ground for striking his name from the roll. Of 
this we think there can be no doubt. It is not con- 
tended but that if properly proven, the facts charged 
are good cause for removal from the bar. A mo- 
ment’s consideration will be sufficient to demonstrate 
this. 

It is laid down in all the books in which the subject 
is treated, that a court has power to exercise a sum- 
mary jurisdiction over its attorneys to compel them to 
act honestly towards their clients, and to punish them 
by fine and imprisonment for misconduct and con- 
tempts, and in gross cases of misconduct to strike 
their names from the roll. If regularly convicted of a 
felony, an attorney will be struck off the roll as of 
course, whatever the felony may be, because he is 
rendered infamous. If convicted of a misdemeanor 
which imports fraud or dishonesty, the same course 
will be taken. He will also be struck off the roll for 
gross malpractice or dishonesty, in his profession, or 
for conduct gravely affecting his professional character. 
In Archbold’s Practice, edition by Chitty, p. 148, it is 
said: ‘‘ The court will in general interfere in this sum- 
mary way to strike an attorney off the roll, or other- 
wise punish him for gross misconduct, not only in 
cases where the misconduct has arisen in the course of 
a suit, or other regular and ordinary business of an 
attorney, but where it has arisen in any other matter 
so connected with his professional character as to 
afford a fair presumption that he was employed in or 
intrusted with it in consequence of that character.” 





And it is laid down by Tidd that “where an attor- 
ney has been fraudulently admitted, or convicted (after 
admission) of felony, or other offense which renders 
him unfit to be continued an attorney, or has know- 
ingly suffered his name to be made use of by an un- 
qualified person, or acted as agent for such person, or 
has signed a fictitious name to a demurrer, as and for 
the signature of a barrister, or otherwise grossly mis- 
behaved himself, the court will order him to be struck 
off the roll.” 1 Tidd’s Practice, 89 (ed. 9.) Where an 
attorney was convicted of theft, and the crime was 
condoned by burning in the hand, he was nevertheless 
struck from the roll. ‘The question is,” said Lord 
Mansfield, ‘‘ whether, after the conduct of this man, it 
is proper that he should continue a member of a 
profession which should stand free from all suspicion. 
* * * Tt isnot by way of punishment; but the court 
in such cases exercise their discretion, whether a man 
whom they have formerly admitted] is a proper person 
to be continued on the roll or not.” 

Now what is the offense with which the petitioner 
stands charged? It is not a mere crime against the 
law; it is much more thanthat. It is the prostration 
of all law and government; a defiance of the laws; a 
resort to the methods of vengeance of those who re- 
cognize no law, no society, no government. Of all 
classes and professions, the lawyer is most sacredly 
bound to uphold the laws. He is their sworn servant; 
and for him, of all men in the world, to repudiate and 
override the laws, to trample 3hem under foot, and to 
ignore the very bands of society, argues recreancy to 
his position and office, and sets a pernicious example 
to the insubordinate and dangerous elements of the 
body politic. It manifests a want of fidelity to the 
system of lawful government which he has sworn to 
uphold and preserve. Whatever excuse may ever exist 
for the execution of lynch law in savage or sparsely set- 
tled districts, in order to oppose the ruffian elements 
which the ordinary administration of law is powerless 
to control, it certainly has no excuse in a community 
where the laws are duly and regularly administered. 

But besides the character of the act itself, as denot- 
ing a gross want of fealty to the law and repudiation 
of legal government, the particular circumstances of 
place and time invest it with additional aggravations. 
The United States Court was in session; this enormity 
was perpetrated at its door; the victim was hanged on 
a tree, with audacions effrontery, in the virtual pres- 
ence of the court! No respect for the dignity of the 
government as represented by its judicial department 
was even affected; the judge of the court, in passing 
in and out of the place of justice, was insulted by the 
sight of the dangling corpse. What sentiments ought 
such a spectacle to arouse in the breast of any upright ° 
judge, when informed that one of the officers of his 
own court was a leader in the perpetration of such an 
outrage? . 

We have no hesitation as to the character of the act 
being suflicient to authorize the action of the court. 

A question of greater difficulty is raised as to the 
legality of proceeding in a summary way on a charge 
of this nature. It is strenuously contended that when 
a crime is charged against an attorney for which he 
may be indicted, and the truth of the charge is denied 
or not admitted by him, it cannot be made the ground 
of an application to strike his name from the roll until 
he has been regularly convictnd by a jury inacriminal 
proceeding; or at least, that this is true, when the act 
charged was not committed in his professional char- 
acter. 

As in urging this argument, much stress is laid upon 
the fact that the petitioner by his answer denied the 
charge contained in the rule to show cause, it is proper 
to notice the manner in which this denial was made. 
The charge, as we have seen, was specific and particular : 
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“That J. B. Wall, an attorney of this court, did on 
the sixth day of the present month, engage in and with 
an unlawful, tumultuous and riotous gathering, he 
advising and encouraging thereto, take from the jail 
of Hillsborough county and hang by the neck until he 
was dead, one John, otherwise unknown, thereby 
showing an utter disregard and contempt for the law 
and its provisions,” etc. The denial of this charge 
was a mere negative pregnant, amounting only to a 
denial of the attending circumstances and legal conse- 
quences ascribed to the act. The respundent denied 
“counseling, advising, encouraging or assisting an un- 
lawful, tumultuous and riotous gathering or mob in 
taking one John from the jail of Hillsborough county, 
and causing his death by hanging, in contempt and de- 
fiance of the law.’’ He was not required to answer 
under oath; and did not doso. Yet free from this 
restriction, he did not come out fully and fairly and 
deny that he was engaged in the transaction at all; 
but only that he did not engage init with the atten- 
dant circumstances and legal consequences set out in 
the charge. Even the name of the victim is made a 
material part of the traverse. 

Upon such a special plea as this, we think the court 
was justified in regarding the denial as unsatisfactory. 
It was really equivalent to an admission of the sub- 
stantial matter of the charge. 

Nevertheless the marshal of the court was called as 
a wituess, and clearly proved the truth of the charge, 
and no evidence was offered in rebuttal. The case, as 
it stood before the court, was as clear of all doubt as if 
the petitioner had expressly admitted his participation 
in the transaction. 

It is necessary however that we should examine the 
authorities on the question raised by the petitioner, 
as to the power of the court to proceed against him 
without a previous conviction upon an indictment. 

It has undoubtedly been held in some of the cases 
that where the offense is indictable, and the facts are 
not admitted, a regular conviction must be had before 
the court will exercise its summary jurisdiction to 
strike the name of the party off the roll. At first view 
this was supposed to be the purport of Lord Denman’s 
judgment in the anonymous case reported in 5 Barn. 
& Ad. 1088. That was a case of professional mis- 
conduct in pecuniary transactions. Lord Denman is 
reported as saying: ‘* The facts stated amounted to an 
indictable offense. Is it not more satisfactory that 
the case should go to atrial? I have known applica- 
tions of this kind, after conviction, upon charges in- 
volving professional misconduct; but we should be 
cautious of putting parties in a situation where by 

. answering they might furnish a case against them- 
selves onan indictment to be afterward preferred. 
On an application calling upon an attorney to answer 
the matters of an affidavit, it is not usual to grant the 
rule if an indictable offense is charged.’’ And the 
Solicitor-General, Sir John Campbell, who made the 
application in that case, being requested to look at the 
authorities, afterward stated that he could find no 
precedent for it. In that case however the rule ap- 
plied for was one requiring the attorney to answer 
charges on oath. On a similar application in a subse- 
quent case charging perjury and fraud. Anon., 3 Nev. 
& Perry, 389, Lord Denman said: ‘* Would not an in- 
dictment for perjury lie upon these facts? Weare not 
in the habit of interfering in such a case, unless there 
is something amounting to an admission on the part of 
the attorney, which would render the intervention of 
a jury unnecessary.’’ 

In another aponymous case in the Exchequer, 2 
Dowl. Prac. Ca. 110, where an attorney had been 
sued in an action at law for an aggravated libel, and a 
verdict had been rendered against him with only one 
shilling damayes; on an application being then made 





to strike him off the roll, Lord Lyndhurst said: ‘Have 
you any instance of such an application on a verdict for 
the same criminal act, but for which no criminal pro- 
ceedings have beer taken?’’ and intimated that if 
there was any such wase, the rule would be granted, 
but added: ‘* Here there was conflicting evidence at 
the trial, and it is doubtful whether the publication 
was brought home to the defendant; and the 
jury seem to have so considered it;’’ and the rule was 
refused. 

But this matter was carefully reviewed by the 
Court of Exchequer in the subsequent case of Stephens 
v. Hill, 10 Mees. & Wels. 28, where motion was made 
against an attorney who had conspired with others to 
induce a witness for the opposite party to absent him- 
self from a trial, giving him money, ete. It was ob- 
jected that the application to strike from the roll 
could not be heard on these charges without a convic- 
tion, inasmuch as a conspiracy is an indictable offense. 
Lord Abinger took a distinction between a rule to show 
cause why an attorney should not be struck off the 
roll, and a rule calling on him to answer the matters 
of an affidavit with a view to strike him off the roll, 
The latter course he conceded would be improper, if 
the offense was indictable, because it would compel 
the attorney to criminate himself; but not so the 
former, for he might clear himself without answering 
under oath; and that this was all that Lord Denman 
meant inthe case before him. Lord Abinger said 
that as long ashe had known Westminster Hall, he 
had never heard of such a rule as that an attorney 
might not be struck off the role for misconduct in a 
cause merely because the offense imputed to him was 
of such a nature that he might have been indicted for 
it; but he said that in the case of applications calling 
upon an attorney to answer the matters of an affidavit, 
he had known Lord Kenyon and Lord Ellenborough 
frequently say, you cannot have a rule for this pur- 
pose, because the misconduct you impute to the man 
is indictable; but you may have one to strike him off 
the roll. Aftcr noticing and explaining the language 
attributed to Lord Denman, as before stated, Lord 
Abinger adds: -‘ If indeed a case should occur where 
an attorney has been guilty of some professional mis- 
conduct for which the court by its summary jurisdic- 
tion might compel him to do justice, and at the same 
time has been guilty of something indictable in itself, 
but not arising out of the cause, the court will not in- 
quire into that with a view of striking him from the 
roll, but would leave the party aggrieved to his 
remedy by a criminal prosecution.” 

This expression about leaving the party aggrieved to 
his remedy by a criminal prosecution, is frequently 
found in the English cases, and has reference to the 
practice in that country of regarding the party injured 
by the perpetration of a crime as the proper person to 
prosecute the offender; and one indeed upon whom a 
duty in some sort rested to institute such prosecu- 
tion. The court would therefore hesitate to take any 
summary action against the offender which might re- 
move the indueements the injured party would other- 
wise have for proceeding criminally against him, and 
thus interfere with the course of justice. In this 
country the prosecution of criminal offenses is generally 
committed to the charge of a public officer, and _ suffi- 
cient emolument is attached to the duty of prosecu- 
tion to secure its faithful performance. The same 
reason therefore does not exist here as in England, 
for leaving it to the injured party to prosecute for the 
criminal offense. So far as the offender himself is 
concerned, it is true, the reason is equally strong 
against compelling him to answer under oath charges 
preferred against him, and in favor of giving him a 
trial by jury in all cases of doubt or of conflicting evi- 
dence. Thata reluctance to interfere with the in- 
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centive to prosecute criminally in these cases operated 
strongly upon the judicial mind in England, is mani- 
fest from the fact that after a prosecution had been 
made, and the duty of the injured party had been per- 
formed, the courts never hesitated to strike the ac- 
cused from the roll, if found guilty by a jury, even 
though jadgment against him had been arrested or 
reversed, or the offense had been pardoned or con- 
doned; * thus showing that it is not a technical con- 
viction which is required, but a fair effort on the part 
of the prosecutor to bring the offender to justice; 
coupled also with the fact that a jury is the most suit- 
able tribunal for passing upon a question of fact de- 
pending upon conflicting evidence. 

Some expressions in the cases cited, including the 
remarks made by Lord Abinger in Stephens v. Hill, 
seem to imply that the summary jurisdiction will not 
be exercised where the charges made against an attor- 
ney affect only his general character as such, and do 
not amount to malpractice in a particular cause. But 
subsequent decisions are to the effect that it is properly 
extended to cases affecting his general character also. 
Thus in Re Blake, 3 Ellis and Ellis, 34, an attorney 
was struck from the roll for having improperly col- 
lected the money due on a mortgage which he had 
pledged as collateral security for a loan, and which he 
borrowed from the pledgee on some false pretense. 
On a rule to show cause and reference to the master, 
the facts were found to be truly charged ; and although 
he was not acting as attorney in the matter, the court 
suspended his certificate for two years, on the general 
ground, (as stated by Lord Ch. Just. Cockburn), that 
where an attorney is shown to have been guilty of 
gross fraud, although not such as to render him lia- 
ble to an indictment, nor committed by him while 
the relation of attorney and client was subsisting be- 
tween him and the person defrauded, or in his charac- 
ter as an attorney, the court will not allow suitors to 
be exposed to gross fraud and dishonesty at the hands 
of one of its officers. And in a subsequent case, in Re 
Hill, L. R., 3 Q. B. 543, where an attorney acting, not 
as such, but as clerk toa firm of attorneys, appropri- 
ated to his own use money which came to his hands on 
the sale of an estate; on a motion to strike bis name 
from the roll, it was objected that as his offense was 
indictable, a conviction was necessary before this pro- 
ceeding could behad. Lord Ch. Just. Cockburn said; 
‘‘No case has so faras | am aware, come before the court 
under the precise circumstances under which this case 
presents itself, namely.of an act of delinquency commit- 
ted by an attorney’s clerk, who at the same time is an at- 
torney, though at that time not acting as such; but 
still, | think on every principle of justice, we ought 
not the less to entertain the application. * * * If 
the delinquent had been proceeded against criminally 
upon the factsadmitted by him, it is plain that he 
would have been convicted of embezzlement, and upon 
that conviction being brought before us, we should 
have been bound to act. If there had been a conflict of 
evidence upon the affidavits, that might be a very suffi- 
cient reason why the court should not interfere until 
the conviction had taken place; but here we have the 
person against whom the application is made admitting 
the facts.”’ Mr. Justice Blackburn, in the same case, 
said: ‘‘ I think when we are called upon in the exer- 
cise of our equitable jurisdiction, to order an attorney 
to perform a contract to pay money, or to fulfill an 
undertaking, that we have jurisdiction only if the un- 
dertaking or the contract is made in his character of 
attorney, or so connected with his character of attor- 
ney as to bring it within the power of the court to re- 
quire that their officer shall behave well as an officer. 
But where there is a matter which would subject the 





* Rex v. Southerton, 6 East, 126; In Re King, 8 Q. B. 129; 
In Re Garrett, 18 C. B. 402 





person in question to a criminal proceeding, in my 
opinion a different principle must be applied. We are 
to see that the officers of the court are proper persons 
to be trusted by the court with regard to the interests 
of suitors, and we are to look to the character and po- 
sition of the persons, and judge of the acts committed 
by them, upon the same principle as if we were con- 
sidering whether or not a person is fit to become an 
attorney. * * * It should always be considered 
whether the particular wrong done is connected with 
the character of an attorney. The offense morally 
may not be greater, but still if done in the character 
of an attorney, it is more dangerous to suitors, and 
should be more severely marked. Il agree that where 
it is denied that a criminal offense has been committed, 
the court ought not to decide on affidavits a question 
which ought to be tried by a jury.” 

This case is important as showing the latest con- 
sideration of the question by the English courts, and by 
the most eminent judges of those courts. 

The rule to be deduced from all the English authori- 
ties seems to be this: that an attorney will be struck 
off the roll if convicted of felony, or if convicted of a 
misdemeanor involving want of integrity, even though 
the judgment be arrested or reversed for error; and 
also (without a previous conviction) if he is guilty of 
gross misconduct in his profession, or of acts, which 
though not done in his professional capacity, gravely 
affect his character as an attorney; but in the latter 
case, if the acts charged are indictable, and are fairly 
denied, the court will not proceed against him until he 
has been convicted by a jury; and wiil in no case 
compel him to answer under oath to a charge for which 
he may be indicted. 

This rule has in the main been adopted by the 
courts of this country; though special proceedings are 
provided for by statute in some of the States, re- 
quiring a formal information under oath to be filed, 
with regular proceedings and a trial by jury. The 
cases are quite numerous in which attorneys for mal- 
practice or other misconduct in their official character 
and for other acts which showed them to be unfit per- 
sons to practice as attorneys, have been struck from 
the roll upon a summary proceeding without any pre- 
vious conviction of acriminal charge. See, amongst 
others, case of Niven, 1 Wheeler's Crim. Ca. 337, note; 
case of Burr, 1 id. 503; S. C., 2 Cranch C. C. Rep. 379; 
Re Peterson, 3 Paige, 510; Ex parte Brown, 1 How. 
(Miss). 303; Ea parte Mills, 1 Mich. 392; Ex 
parte Secombe, 19 How. 9; Re Percy, 36 N. Y. 651; 
Dickens’ case, 67 Penn. 169; Re Hirst, 9 Phila. Rep. 
216; Baker v. Commonwealth, 10 Bush, 592; Penobscott 
Sanborn v. Kimball, 64 Me. 140; Matter of Wool, 36 Mich. 
299; People v. Goodrich, 79 Ill. 148; Delano’s case, 58 
N. H.5; Ex parte Walls, 64 Ind. 461;. Matter of Eld- 
ridge, 82 N. Y. 161. 

But where the acts charged against an attorney are 
not done in his official character, and are indictable, 
and not confessed, there has been a diversity of prac- 
tice on the subject; in some cases it being laid down 
that there must be a regular indictment and conviction 
before the court will proceed to strike him from the 
roll; in others, such previous conviction being deemed 
unnecessary. 

The former view is taken, or seems to be assumed, 
in the cases we will now cite. 

In an anonymous case, reported in 2 Halst. 162, 
(1824), where the charge was larceny, the court re- 
fused the rule to strike off the roll, because the offense 
was indictable, and there had been no conviction. 

In State v. Foreman, 3 Mo. 412, the court refused to 
disbar an attorney for passing counterfeit money, 
knowing it to be countereit, and escaping from prison 
before being convicted therefor; the ground of re- 
fusal being that it was not a case within the Missouri 
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statute, which required a conviction. Ofcourse being 
governed by the statute, this case is not in point. 

In Fisher's case, 6 Leigh. 619, 1835, Fisher commented 
to a jury in a manner which the judge deemed grossly 
unprofessional and disrespectful to the court; and on 
the next day after reciting the circumstances made an 
order suspending his license for twelve months. This 
order was reversed by the Court of Appeals on the 
ground that the party proceeded agaiust must be 
regularly prosecuted by indictment or information, 
and found guilty by a jury. But as this decision was 
based upon a statute of Virginia, prescribing the 
course of proceeding, it is no authority on the point 
in question. 

In State v. Chapman, 1 Ohio, 430, an attorney had 
been charged with theft, and brought an action of 
slander therefor; the defendant pleaded the truth in 
justification, and obtained a verdict establishing his 
defense. Upon this a rule was granted against the 
attorney to show cause why he should not be struck 
off the roll. He proved explanatory circumstances, 
and the court held held that the verdict in the civil 
action was not sufficient to establish the charge of 
larceny, and discharged the rule. 

In Beene vy. State, 22 Ark. 149, where the defendant 
had made an unwarrantable and atrocious personal 
attack upon the Circuit judge for his action as judge, 
on application of the county bar to strike his name 
from the roll, the rule was granted; but the Supreme 
Court of Arkansas reversed the order on the ground 
that the proceedings were irregular, and not in pursu- 
ance of the statute, which required regular charges to 
be exhibited, verified by affidavit, and a time fixed for 
hearing. The court also held that where the offense is 
indictable, there must be a regular conviction before 
the party can be struck off the roll; if not indictable 
he was entitled to be tried by a jury. This case seems 
to have been decided upon the statutes of Arkansas. 

In Ex parte Steinman, % Penn. 229, the respondents 
published a libel against the judges of the Quarter 
Sessions of Lancaster county, Peunsylvania, accusing 
them of political motives in allowing a defendant to 
be acquitted. On being cited to show cause why they 
should not be struck off the roll, they took the ground, 
amongst other things, that they were charged with an 
indictable offense, and were entitled to a trial by jury. 
The court having made the rule absolute, they ap- 
pealed, and the Supreme Court of Pennsylvania re- 
versed the order. Chief Justice Sharswood, in deliv- 
ering the opinion of the court, said: ‘*‘No question 
can be made of the power of a court to strike a mem- 
ber of the bar from the roll for official misconduct. * 
* * We do not mean to say that there may not be 
cases of misconduct not strictly professional, whica 
would clearly show a person not to be fit to be an at- 
torney, nor fit to associate with honest men. Thus, if he 
was proved to be a thief, a forger, a perjurer, or guilty of 
other offenses of the crimen falsi. But no one, we 
suppose, will contend that for such an offense he can 
be summarily convicted and disbarred by the court 
without a formal indictment, trial, and conviction by 
a jury, or upon confession in open court.’’ Reference 
was then made to a provision in the bill of rights of 
the Pennsylvania Constitution of 1874, that “no con. 
conviction shall be had in any prosecution for the 
publication of papers relating to the official conduct of 
officers, etc., where the fact that such publication was 
not maliciously or negligently made, shall be estab- 
lished to the satisfaction of the jury ;’’ and it was held 
that this provision, at all events, entitled the parties to 
a jury trial. 

The cases now cited do undoubtedly hold, that 
where the offense charged is indictable and is com- 


mitted outside of the attorney’s professional employ- 
ment or character, and is denied by him, a conviction 





by a jury should be had before the court will take ac- 
tion for striking his name from the roll. 

There are other cases however in which 
that a previous conviction is not necessary. 

In ease of Burr, 1 Wheel. Cr. Cas. 503; 8S. C., 2 
Cranch’s C. C. 379, the Circuit Court of the District 
of Columbia struck Burr off the roll on charges made 
by Mr. Key of various instances of malpractice, and 
also of dishonest conduct in procuring deeds of prop- 
erty from persons in distress, etc. Burr objected 
amongst other things, that he was entitled to a trial 
by jury. The court examined witnesses, who were 
cross-examined by the defendant, and Chief Justice 
Cranch delivered an elaborate opinion, concluding 
by making the rule absolute for disbarring the accused, 
holding that proceedings by attachment, as for con- 
tempt and to purify the bar of unworthy members, 
are not within those provisions of the Constitution 
which guarantee atrial by jury. This case was brought 
tothe attention of this court on an application fora 
mandamus to compel the Circuit Court to restore Burr 
to the bar, and the writ was refused. The court, by 
Chief Justice Marshall, expressed a disinclination to 
interpose unless the conduct of the court below was 
irregular or flagrantly improper; as where it had ex- 
ceeded its power or decided erroneously on the testi- 
mony, and upon the testimony it would be unwilling 
to interpose where any doubt existed. 

Fields v. State, Mart. & Y. 168, was the case of a 
constable, but placed upon the same ground as that of 
attorneys, and the charge was extortion. The Supreme 
Court of Tennessee, by Catron, Justice, held that a 
previous conviction was not necessary to enable the 
court below to suspend from office; that the constitu- 
tional privilege of trial by jury for crime does not ap- 
ply to prevent courts‘from punishing its officers for 
contempt, and to regulate them or remove them in 
particular cases; that removal from office for an in- 
dictable offense is no bartoan indictment; that it is 
a proceeding in its nature civil, and collateral to any 
criminal prosecution by indictment; and that even if 
acquitted by a jury, the party could be removed if the 
court discovered from the facts proved on the trial 
that he was guilty of corrupt practices. 

In the subsequent case of Smith v. State, 1 Yerg. 
228, the charge was that the attorney had accepted a 
challenge in Tennessee to fight a duel, and had fought 
with and killed his antagonist in Kentucy, where an 
indictment had been found against him. He demurred 
to the charge, and judgment was given against him on 
the demurrer, that his name be struck from the roll. 
The Supreme Court of Tennessee held the charge 
to be be sufficient; but that instead of re- 
ceiving a demurrer, the Circuit Court should have 
proceeded to take the proofs to ascertain the truth of 
the charge. The court, by Justice Catron, said: ‘‘The 
principle is almost universal in all governments, that 
the power which confers an office has also the right to 
remove the officer for good cause; the county court, 
constables, etc.; the Senate, officers elected by the 
Legislature and people; in all these cases the tribunal 
removing is of necessity the judge of the law and fact, 
to ascertain which, every species of evidence can be 
heard, legal in its character, according to common-law 
rules, and consistent with our Constitution and laws. 
This court, the Circuit Court, or the County Court, on 
a motion to strike an attorney from the rolls, has the 
same right, growing out of a similar necessity, to ex- 
amine evidence of the facts, that the Senate of the 
State has when trying an impeachment. * * * The 
attorney may answer the charges in writing if he 
chooses, when evidence will be heard to support or to 
resist them; or if he does not answer, still the charges 
must be proved or confessed by the defendant, before 
he can be stricken out of the roll,’’ The cause was 
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proofs; and it was declared that if the facts were 
proved as charged, it would be amply sufficient to au- 
thorize that court to strike the defendant from the 
roll, even though there had been nolaw in Tennessee 
for the suppression of duelling. 

Here it will be observed there was no conviction; 
nothing but an indictment found in another State; 
and yet the Supreme Court of Tennessee held that the 
court below might lawfully proceed with the case. 

In Perry v. State, 3 Greene (lowa), 550, there were 
charges of misconduct as an attorney, and of perjury. 
The charge was dismissed for want of certainty; but 
as to the charge of false swearing, which it was con- 
tended could not be set up without a previous convic- 
tion, the court said that a conviction was not neces- 
sary. 

In Re Percy, 36 N. Y. 651, an attorney was struck 
off the roll on the ground that his general reputation 
was bad, that he had been several times indicted for 
perjury, one or two of the indictments being still pend- 
ing, and that he was a common mover and maintainer 
of suits on slight and frivolous pretexts. The order 
was affirmed on appeal. Some of the offenses charged 
in this case were of an indictable character, and one 
point raised on the appeal was that the court has no 
right to call upon an attorney to answer such charges, 
because it compels him to give evidence against him- 
self. But to this the court answered that he is not 
compelled to be sworn, but may introduce evidence 
tending to show his innocence. 

In Re Kimball, 64 Me. 140, an attorney was accused 
of misconduct, both in his professional character, and 
otherwise, obtaining money by false pretenses, and 
the like. He had also, many years before, been cone 
victed of forgery of a deposition used in court, but 
had been pardoned. It was held that he was an unfit 
person to be an attorney, and he was struck from the 
roll. In this case indictable offenses of which the 
party had not been regularly convicted were embraced 
in the charges against him. 

In Delano’s case, 58 N. H. 5, an attorney being col- 
lector of taxes for the town appropriated the money 
to his own use, intending to return it; but failing to 
do so, he was struck from the roll. The offense in 
this case was clearly of an indictable character, and 
no conviction had been obtained against him in a 
criminal proceeding. 

In Matter of Wool, 36 Mich. 299, a bill in equity hav- 
ing been filed against an attorney charging him with 
procuring a deed to himself by forgery or substitution 
of a paper, and a decree having been made against 
him, the court entered an order to show cause why he 
should not be struck from the roll, allowing him to 
present affidavits in exculpation; but no sufficient 
cause being shown against the rule, it was made abso- 
lute. Here was an indictable offense, and no previous 
conviction; yet the court upon the evidence it had be- 
fore it, struck the party’s name from the roll. 

In Ex parte Walls, 64 Ind. 461, the charge was of forging 
an affidavit to obtain a change of venue in a cause pend- 
ing in the court. Special proceedings were had under 
the statute of Indiana, aud the party was struck off 
the roll. On error brought, it was objected that he 
should have been first regularly convicted of the 
crime by a prosecution on the part of the State. The 
court held that this is only true when the object is to 
inflict punishment, but not when it is to disbar the 
party, any more than when forgery is proved as a 
defense in a civil suit; that whilst a conviction would 
have authorized a disbarment, the proceeding to dis- 
bar might precede the criminal prosecution. This 


case, it is true, was for malpractice as an attorney, 
and therefore may not be strictly in point; but the 


thereupon remanded to the Circuit Court to hear the 








ground taken by the court was general, and applica- 
ble to all cases for which an attorney may be disbarred. 

In the recent case of People v. Appleton, 15 Chic. 
Leg. News, 241, where the charge against an attorney 
was for disposing of property held by him as a trustee, 
and appropriating the proceeds to his own use, but 
was not made out to the satisfaction of the court; it 
was observed however that whilst asa general rule if 
an attorney is guilty of misconduct in his private 
character, and not in his official character as attorney, 
relief can only be obtained by a prosecution in a 
proper court, at the suit of the party injured, yet that 
‘‘it is not to be held that there are no exceptions; 
that there are not cases in which an attorney’s mis- 
conduct in his private capacity merely may be of so 
gross a character that the court will exercise the power 
of disbarment. There is too much of authority to the 
contrary to say that.”’ 

From this review of the authorities in this country 
it is apparent that whilst it may be the general rule 
that a previous conviction should be had before strik- 
ing an attorney off the roll for an indictable offense, 
committed by him when not acting in his character of 
an attorney; yet that the rule is not an inflexible one. 
Cases may occur in which such a requirement would 
result in allowing persons to practice as attorneys, 
who ought, on every ground of propriety and respect 
for the administration of the law, to be excluded from 
such practice. A criminal prosecution may fail by the 
absence of a witness, or by reason of a flaw in the in- 
dictment, or some irregularity in the proceedings; 
and in such cases, even in England, the proceeding to 
strike from the roll may be had. But other causes 
may operate to shield a gross offender from a convic- 
tion of crime, however clear and notorious his guilt 
may be;—a prevailing popular excitement ;—powerful 
influences brought to bear on the public mind, or on 
the mind of the jury;—and many other causes which 
might be suggested; and yet all the time the offender 
may be so covered with guilt, perhaps glorying in it, 
that it would be a disgrace to the court to be obliged 
to receive him as one of its officers, clothed with all 
the prestige of its confidence and authority. It seems 
to us that the circumstances of the case, and not any 
iron rule on the subject, must determine whether and 
when it is proper to dispense with a preliminary con- 
viction. If as Lord Chief Justice Cockburn said, the 
evidence is conflicting, and any doubt of the party’s 
guilt exists, no court would assume to proceed sum- 
marily, but would leave the case to be determined by 
ajury. But where the case is clear, and the denial is 
evasive, there is no fixed rule of law to prevent the 
court from exercising its authority. 

The provisions of the Constitution which declare 
that no person shall be held to answer for a capital or 
otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, and that the trial of all 
crimes except in cases of impeachment, shall be by 
jury, have no relation to the subject in hand. As 
held by the Supreme Court of Tennessee in Fields v. 
The State, (and the same view is expressed in other 
cases) the constitutional privilege of trial by jury for 
crimes, does not apply to prevent the courts from 
punishing its officers for contempt, or from removing 
them in proper cases. Removal from office for an in- 
dictable offense is no bar to an indictment. The pro- 
ceeding isin its nature civil, and collateral to any 
criminal prosecution by indictment. The proceeding 
is not for the purpose of punishment, but for the pur- 
pose of preserving the courts of justice from the 
official ministration of persons unfit to practice in 
them. Undoubtedly the power is one that ought al- 
ways to be exercised with great caution; and ought 
never to be exercised except in clear cases of miscon- 
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duct, which affect the standing and character of the 
party as an attorney. But when such a case is shown 
to exist, the courts ought not to hesitate from sym- 
pathy for the individual, to protect themselves from 
scandal and contempt, and the public from prejudice 
by removing grossly improper persons from participa- 
tion in the administration of the laws. The power to 
do this is a rightful one; and when exercised in proper 
cases is no violation of any constitutional provision. 

It is contended indeed that a summary proceeding 
against an attorney to exclude him from the practice 
of his profession on account of acts for which he may 
be indicted and tried by a jury, isin violation of the 
fifth amendment of the Constitution, which forbids 
the depriving of any person of life, liberty or property 
without due process of law. But the action of 
the court in cases within its jurisdiction is due 
process of law. It is a regular and lawful method 


of proceeding, practiced from time immemorial. 
Conceding that an _  attorney’s calling or pro- 


fession is his property, within the true sense and 
meaning of the Constitution, it is certain that in many 
cases, at least, he may be excluded from the pursuit of 
it by the summary action of the court of which he is 
an attorney. The extent of the jurisdiction is a sub- 
ject of fair judicial consideration. That it embraces 
many cases in which the offense is indictable, is estab- 
lished by an overwhelming weight of authority. This 
being so, the question whether a particular class of 
cases of misconduct is within its scope cannot involve 
any constitutional principle. 

It is a mistaken idea that due process of law requires 
a plenary suit and atrial by jury in all cases where 
property or personal rights are involved. The im- 
portant right of personal liberty is generally deter- 
mined by a single judge, ona writ of habeas corpus, 
using affidavits or depositions for proofs, where facts 
are to be established. Assessments for damages and 
benefits occasioned by public improvements are 
usually made by commissioners in a summary way. 
Conflicting claims of creditors, amounting to thous- 
ands of dollars, are often settled by the courts on 
affidavits or depositions alone. And the courts of 
chancery, bankruptcy, probate and admiralty admin- 
ister immense fields of jurisdiction without trial by 
jury. In all cases, that kind of procedure is due pro- 
cess of law, which is suitable and proper to the nature 
of the case, and sanctioned by the established customs 
and usages of the courts. ‘‘ Perhaps no definition,” 
says Judge Cooley, ‘‘is more often quoted than that 
given by Mr. Webster in Dartmonth College case: ‘ By 
the law of the land is most clearly intended the general 
law; a law which hears before it condemns; which pro- 
ceeds upon inquiry, and renders judgment only after 
trial. The meaning is that every citizen shall hold his 
life, liberty, property and immunities under the pro- 
tection of the general rules which govern society.’ ”’ 
Cooley’s Const. Lim. 355. 

The question, what constitutes due process of law 
within the meaning of the Constitution, was much 
considered by this court in the case of Davidson v. 
New Orleans, 96 U. S. 97; and Mr. Justice Miller, 
speaking for the court said: “ It is not possible to hold 
that a party has, without due process of law, been de- 
prived of his property, when as regards the issues 
affecting it, he has by the laws of the State, a fair trial 
in a court of justice, according to the modes of pro- 
ceeding applicable to such a case.”’ And referring to 
the case of Murray’s Lessee v. Hoboken Land Co., 18 
How. 272, he said: ‘‘ An exhaustive judicial inquiry 
into the meaning of the words ‘ due process of law,’ as 
found in the fifth amendment, resulted in the unani- 
mous decision of this court, that they do not neces- 
sarily imply a regular proceeding in a court of justice, 
or after the manner of such courts.” 





We have seen that inthe present case due notice 
was given to the petitioner, and a trial and hearing 
was had before the court, in the mannerin which pro. 
ceedings against attorneys, when the question is 
whether they should be struck off the roll, are always 
conducted. 

We think that the court below did not exceed 
its powers in taking cognizance of the case in a sum- 
mary way, and that no such irregularity occurred in 
the proceeding as to require this court to interpose by 
the writ of mandamus. The writ of mandamus is 
therefore refused, and the rule to show cause is dis- 
charged. 

Field, J. dissented. 


——_—_@¢—_—__——_— 


ABANDONED PROPERTY—HIDES LEFT IN 
TANNERY VAT. 
MAINE SUPREME JUDICIAL COURT, FEBRUARY 22, 1883 
LIVERMORE V. WHITE.* 

The owner of a tannery, when removing his hides, omitted to 
remove all, The tannery was sold, and many years after 
the plaintiff,while laboring for the defendant in erecting a 
factory on the premises, discovered the hides so left. Held, 
that the owner of the hides or his representative had not 
lost his title tothe same, and that the finder acquired 
no title to the same, they being neither lost, abandoned, 
nor derelict, nor treasure trove. 

Vgerors of replevin for sides of unfinished leather, 

41 one brought by Livermore and the other by one 

Richardson against defendant, but both depending 

upon the same facts. The opinion states the case. 

Plaintiffs who claimed title as finders took exceptions 

to the ruling of the court below. 

S. S. Brown, for cach plaintiff. 

Baker, Baker and Cornish and Joseph E. Badger, for 

defendant. 
This isan action of replevin for 
certain hides of tanned leather. The plaintiffs only 
title is as finder of them as lost goods. The verdict 
being against him, exceptions were duly filed to the 
rulings of the presiding justice, which have been very 
elaborately and ably argued. 

It is in proof that in 1840 Edward Southwick was 
owning and carrying on a large tannery, contain- 
ing seven hundred and eleven vats of which the vats 
in question were part; that he sold the tannery to 
Southwick and Weeks, who occupied a portion of the 
vats, not occupying the outside vats; that Edward 
Southwick died shortly after his conveyance of his 
estate; that the same pased to the Vassalboro’ Manu- 
facturing Company, which erected its mills thereon 
over twenty years ago; that the defendant is their 
agent and servant ;that while the company were digging 
to lay a foundation for a brick building in addition to 
their present erection, the plaintiff, a servant in their 
employ, discovered the vats and the leather therein, by 
virtue of which discovery he claims title thereto. 

It further appeared that these hides were iden- 
tified as hides placed in the vats by Edward Southwick 
and omitted to be taken when his vats were 
emptied. 

(L.) Upon the question of abandonment the jury 
were instructed that if they should “find that the 
owners, for any reason satisfactory to themselves (at 
that time) intentionally abandoned these hides, ex- 
pecting that the first finder, the first explorer or ex- 
cavator should take possession and enjoy the property 
and the benefit * * with an intention of the owner 
or agent not to resume possession, and not to claim 


APPLETON, U. J. 





*To appear in74 Maine Reports. 
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any control or dominion over them thereafter, finally 
relinquishing all interest inthem * * then these 
finders, under the rules given, would have aright to 
the possession as against all persons whatsoever,” but 
if they should find that Edward Southwick or his 
agent, or * * “any owner, whoever he may have 
been, of these hides, intentionally, carefully, volun- 
tarily, and in the ordinary course of business, placed 
them there as his property, and they were accident- 
ally or inadvertently overlooked and _ forgotten, 
they remained the property of such owner or the heirs 
of such owner or of his estate to the present time.” 

This instruction is correct. Abandonment includes 
both the intention to abandon and the external act by 
which the intention is carried into effect. Here the 
act was one of preservation—the proprietor expending 
labor upon his property thereby to enhance its value. 
It was an act which excludes the very idea of aband- 
onment. 

In McLaughlin v. Waite,5 Wend. 405 Chancellor 
Walworth says: ‘If chattels are found secreted in 
the earth or elsewhere, the common law presumes the 
owner placed them there for safety intending to re- 
claim them. If the owner cannot be found, he is pre- 
sumed to be dead, and that the secret died with him. 
In such cases, the property belongs to the sovereign of 
the country asthe heirto him who was the owner; 
but if they are found upon the surface of the earth or 
in the sea, and if no owner appears to claim them it is 
presumed they have been intentioually abandoned by 
the former proprietor, and as such they are returned 
into the common mass of things, as in a state of 
nature. They consequently belong to the finder or 
first occupant, who thinks fit to appropriate them to 
hisown use. 1 Bl. Com. 308; 2 id. 402.” Here there 
was no secreting of the hides; no intentional abandon- 
ment, and the estate to which the property belongs is 
known. The only title of the plaintiffis by finding, 
but under the circumstances, he acquires no right to 
the property. 

The civil law recognizes the title by finding, by oc- 
cupation, which gives property in athing which pre- 
viously had no proprietor. Quod enimante nullius est, 
id naturali ratione ocewpanti conceditur. Inst. 2, 1, 12. 
If a thing already had an owner, it is only by derelic- 
tion by him that it can be appropriated by occupation. 
Dereliction or renunciation properly requires both the 
intention to abandon and external action. Thus the 
casting overboard of articles ina tempest to lighten 
the ship is not dereliction, as there is no intention of 
abandoning the property in the case of salvage. Inst. 
2,1, 48. Nor does the mere intention of abandonment 
constitute dereliction of property without a throwing 
away or removal, or some other external acts, and 
herein dereliction of property differs from dereliction 
of possession, which does not require the second ele- 
ment. ‘‘There is this difference between dominion 
and possession, that dominion continues after the will 
to own has ceased, whereas possession ceases with the 
will to possess.’’ Poste’s Gaius, 170. 

By Hadrian’s law, when treasure was found by any 
one on his own land, it became his property, but if 
found accidentally on the land of another, one-half 
belongs to the finder and the other half to the owner 
of the land. This rule is adopted in the French Code. 
Code Civil Act, 713: Mackenzie’s Roman Law, 170. 

(II.) Nor can this be deemed treasure trove, which 
is thus defined in Jacob’s Dictionary. It is ‘‘ where 


any money is found hid inthe earth, but not lying 
upon the ground, and no 
belongs.”’ 
silver. 
known. 
ecutor or administrator shall have it.” 
Warp. G. 


man knows to whom it 
Nothing is treasure trove but gold or 
“‘Tt is not treasure trove if the owner can be 
Nor though the owner be dead; for his ex- 
Com. Dig Art. 
All the elements constituting treasure 





trove are wanting. Here was no hiding. Here was 
no secrecy. The owner was known. The deposit was 
not for concealment. but in the usual and ordinary 
mode of business. 

(III.) This is not a case of lost goods. The owner is 
shown. They belong to his estate. The title of the 
finders vanish when the owner is known. These goods 
were not lost. The facts negative a loss by the owner. 
The hides were through carelessness left in the vat. If 
the fact of their being there was forgotten by the 
owner, they are none the less his, and though forgot- 
ten they are not lost. They remained in the vats sub- 
ject to his control. In McAvoy v. Medina, 11 Allen, 
548, it was held that placing a pocket-book volunta- 
rily by acustomer upon a table“inashop, and accident- 
ally leaving it there or forgetting to take it, is not to 
lose it within the sense in which the authorities speak 
of lost property. ‘To discover an article voluntarily 
laid down by the owner in a banking room and upon 
adesk provided for such persons having business 
there, is not the finding of a lost article,’? remarks 
Wells, J., in Kincaid vy. Eaton, 98 Mass. 139. “ Prop- 
erty is not lost in the sense of the rule,’’ observes 
Trunkey, J., in Hamaker v. Blanchard, 90 Peun. St. 
377, “if it was intentionally laid on the table, counter, 
or other place by the owner, who forgot to take it 
away, and in such case the proprietor of the premises 
is entitled to retain the custody.’ ‘*The loss of 
goods,”’ the court say, in Lawrence v. State, 1 Hump. 
228, “fin legal and common intendment, depends on 
something more than the knowledge or ignorance, the 
memory or want of memory of the owner as to their 
locality at any given amount. * * * To lose is not 
to place any thing carefully and voluntarily in 
the place you intend and then forget it; it is casually 
and involuntarily to part from the possession; and the 
thing isthen usually found in a place or under cir- 
cumstances to prove to the finder the owner’s will was 
not employed in placing it there.” 

The instructions upon the controverted questions 
were correct. Hides ina vat for the purpose of tan- 
ning, though not removed when the other vats are 
cleared, are not to be deemed abandoned or derelict, 
nor though remaining in the vats for a long period 
through the forgetfulness of their owner or the ignor- 
ance of his representative, are they to be considered 
lost, so that the finder thereby acquires a title to them. 
Nor can the finding be deemed treasure trove, for 
there was no gold or silver hidden, and no hiding. 


UNITED STATES SUPREME COURT AB- 
STRACT 





CONSTITUTIONAL LAW—SUBJECT OF BILL SINGLE 
AND IN TITLE—MUNICIPAL BONDS—BONA FIDE HOLDER 
—NEGOTIABLE INSTRUMENT.—(1) The authority of 
Montclair township, Essex county, New Jersey, to 
issue bonds to be exchanged for bonds of the Mont- 
clair Railway Company sustained. (2) The Constitu- 
tion of New Jersey provides: ‘‘To avoid improper 
influences which may result from intermixing in one 
and the same act such thingsas have no proper rela- 
tion to each other, every law shall embrace but one 
object, and that shall be expressed in the title.’”’ Held, 
that this provision does not require that the title of an 
act shall embody a detailed statement, nor be an index 
or abstract, of its contents; nor does it prevent the 
uniting in the same act of any number of provisions 
having one general object fairly indicated by its title; 
and that the powers however varied and extended, 
which a new township may exercise constitute but one 
object, which is fairly expressed by a title showing 
nothing more than the legislative purpose to establish 
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such township. The objections should be grave, and 
the conflict between the statute and the Constitution 
palpable, before the judiciary should disregard a legis- 
lative enactment upon the sole ground that it em- 
braced more than one object, or if but one object, that 
it is not sufficiently eqpressed by the title. See State 
v. Town of Union, 4 Vroom. 351; Doyle v. City of 
Newark, 5id. 236; Gifford v. New Jersey R. Co., 2 
Stockt. 72; Rader v. Township of Union, 10 Vroom, 
509; Pennsylvania R. Co. v. National R. Co., 8 C. E. 
Green, 457; Cooley Const. Lim. 146, N. 1. (3) The 
holder of a negotiable security is presumed to have 
acquired it in good faith and for value. But if ina 
suit upon it, the defense be such as to require plaintiff 
to show that value was paid, it is not, in every case, 
essential to prove that he paid value; for if any inter- 
mediate holder between him and the defendant gave 
value, such intervening consideration will sustain 
his title. Goodman vy. Simonds, 20 How. 366; Murray 
v. Lardner, 2 Wall. 121; Shaw v. Railroad Co., 101 U. 
S. 564; Swift v. Smith, 102 id. 444; Hunter v. Wilson, 
19 L. J. (N. S.) 8; Commissioners v. Bolles, 94 U. 8. 
109; Railroad Co. v. National Bank, 102 id. 14. Inhab- 
itants of Montclair v. Ramsdell. Opinion by Harlan,J. 
[Decided March 5, 1883. ] 


DEED—SUIT FOR REFORMATION OF—PRACTICE—AP- 
PEAL—LACHES—MISTAKE.— (1) By a written agree- 
ment between 8. and E., S. agreed to convey land to 
E., ‘subject to’’ an incumbrance on it of $9,000, and 
FE. agreed to pay to 8. $15,000, by conveying to him 
land, some of it ‘‘subject to”’ incumbrance. With 
out any further bargain, 8S. delivered to FE. a deed, con- 
veying the land ‘‘subject to’? the incumbrance, and 
also containing a clause stating that FE. assumes and 
agrees to pay the debt secured by the incumbrance, as 
part of the consideration of the conveyance. E., being 
ill, did not read the clause in the deed respecting the 
assumption of the debt, but discovered it afterward, 
and promptly brought this suit to have the deed re- 
formed. He had made two payments of interest on 
the incumbrance. In the negotiations prior to the 
agreement, S., through his agent, had solicited E. to 
assume and agree to pay the incumbrance, but FE. re- 
fused. S. understood the difference in meaning be- 
tween the two forms of expression. D., the owner of 
the incumbrance, was no party to the transaction, and 
had done nothing in reliance on the deed. He was, on 
his own application, made a party to the suit, and also 
filed a cross-bill for a foreclosure of the incumbrance, 
and the enforcement of apersonal liability against S. 
and E. for the debt. The Circuit Court made a decree 
dismissing the bill in the original suit, and adjudging 
that E. had agreed with S. to pay the amount due on 
the incumbrance; that S. and E., or one of them, 
should pay the debt due to D., and in default thereof 
the land should be sold, and the deficiency reported; 
that if S. should pay any part of the debt, he might 
apply for an order requiring F. to repay the amount to 
him. Onan appeal by FE., held, that the decree was 
a final decree, as to E.; that the amount involved in 
the original suit was the $9,000; that the agreement 
created no liability on the part of FE. to pay the debt 
to D.; that there was a departure in the deed, through 
mutual mistake, from the terms of the actual agree- 
ment. (2) Under the special circumstances of the case 
FE. had a right to presume that the deed would con- 
form to the written agreement, and was not guilty of 
such negligence or laches in not observing the provis- 
ions of the deed as should preclude him from relief, 
nor was he guilty of any laches in seeking a remedy; 
the payment by FE. of interest on the incumbrance was 
not inconsistent with his not having assumed the pay- 
ment of the debt; E. is entitled to have the deed re- 
formed. Comstock v. Hitt, 37 IIL. 542; Fowler v. Fay, 





62 id. 375; Belmont v. Coman, 22 N. Y. 488; Fiske v. 
Tolman, 124 Mass. 254; Snell v. Insurance Co., 98 U. s. 
85. Elliott v. Sackett. Opinion by Blatchford, J. 
[Decided March 26, 1883.] 


NATIONAL BANK—LIABILITY OF STOCKHOLDER— 
TRANSFER OF STOCK BEFORE INSOLVENCY—EVIDENCE 
—- INTEREST — PRACTICE — EQUITY.— (1) Where the 
holder of shares of stock ina National bank, possessed 
of information showing that there is good ground to 
apprehend the failure of the bank, colludes with an 
irresponsible transferee, with the design of substitut- 
ing the latter in his place, and of thus leaving no one 
with any ability to respond for the individual liability 
imposed by the provisions of section 12 of the act of 
June 3, 1864 (138 U. S. Stat. at Large, 102), and transfers 
his shares to such transferee, the transaction will be 
decreed to bea fraud on the creditors of the bank, 
and the transferrer will be held to the same liability 
to the creditors as before the transfer. Davis v. 
Stevens, 17 Blatchf. 259. Notwithstanding the answer 
on oath of the transferrer and the transferee to a bill 
in equity filed by the receiver of the bank to enforce 
such liability against the transferrer, calling for an 
answer on oath, the evidence in this case was held to 
be sufficient to outweigh the averments of the answer. 
Clark vy. Reemsdick, 9 Cranch, 153. The bill being one 
for discovery as well as relief, and the transfer being 
good between the parties, and only voidable at the 
election of the plaintiff, the case is one of equitable 
cognizance. (2) A letter addressed to the receiver, 
and signed by the comptroller of the currency, direct- 
ing the receiver to institute legal proceedings to en- 
force against every stockholder of the bank owning 
stock at the time the bank suspended, his or her per- 
sonal liability, as such stockholder, under the statute, 
is sufficient evidence that the comptroller decided, 
before the suit was brought, that it was necessary to 
enforce the personal liability of the stockholders. (3) 
The liability of the stockholders bears interest from 
the date of said letter. Casey v. Galli, 94 U.S. 677. (4) 
The decree of the Circuit Court, dismissing the bill, 
was entered after a new receiver had been appointed. 
An appeal to this court was taken in the name of the 
old receiver, as plaintiff, the new receiver becoming a 
surety in the.appeal bond. In this court the new re- 
ceiver moved to be substituted as plaintiff and appel- 
lant, without prejudice to the proceedings already had ; 
and the appellees moved to dismiss the appeal on the 
ground that none was ever lawfully taken. The first 
motion was granted and the second motion was 
denied. Gates v. Goodloe, 101 U. 8. 612. Bowden v. 
Johnson. Opinion by Blatchford, J. 

[Decided March 5, 1885.] 

MARITIME LAW—APPEAL—INTERLOCUTORY DECREE 
—PRIZE CAUSE—PRACTICE IN—ESTOPPEL.— (1) When 
persons summoned as garnishees in a libel in admi- 
ralty in personam are adjudged by the court to havea 
fund of the principal defendant in their hands and to 
pay it into court, and the libellant afterward obtains 
a final decree against him with an award of execution 
against the fund in their hands, the first order is inter- 
locutory, and they can appeal from the last decree 
only. Inacourt of admiralty, asin acourt of com- 
mon law, a process of foreign attachment is auxiliary 
and incidental to the principal cause. Second Rule 
of Practice in Admiralty, 3 How. iii; Manro v. Alme- 
ida, 10 Wheat. 473; Atkins v. Fibre Disintegrating Co., 
18 Wall. 272. Neither the principal defendant nor the 
garnishees can appeal until after a final decree against 
them. (2) A final decree of acquittal and restitution 
to the only claimant in a prize cause determines noth- 
ing as to the title in the property, beyond the question 
of prize or no prize; and another person, who actually 
conducts the defense inthe prize cause in behalf and 
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by consent of the claimant, without disclosing his 
own title under a previous bill of sale from the claim- 
ant, is not estopped to contest the claimant’s title in a 
subsequent suit brought by creditors attaching the 
property or its proceeds as belonging to the claimant. 
Prize courts are not instituted to determine civil and 
private rights, but for the purpose of trying judicially 
the lawfulness of captures at sea, according to the 
principles of public international law, with the double 
object of preventing and redressing wrongful captures, 
and of justifying the rightful acts of the captors in the 
eyesof other nations. The ordinary course of pro- 
ceeding in prize causes is ill adapted to the ascertain- 
ment of controverted titles between individuals. It is 
wholly different from those which prevail in munici- 
pal courts of common law or equity, in the determina- 
tion of questions of property between man and man. 
In Lindo v. Rodney, 2 Doug. 614, 613, Lord Mansfield 
said: ‘“*Theend of a prize court is to suspend the 
property till condemnation; to punish every sort of 
misbehavior in the captors; to restore instantly, velis 
levalis (as the books express it, and as I have often 
heard Dr. Paul quote), if upon the most summary ex- 
amination there don’t appear a sufficient ground; to 
condemn finally, if the goods really are prize against 
everybody, giving everybody a fair Opportunity of 
being heard. A captor may, and must, force every 
person interested to defend, and every person inter- 
ested may force him to proceed to condemn, without 
delay.”” The law of nations presumes and requires 
that in time of war every neutral vessel shall have on 
board papers showing her character, and shall also 
have officers and crew able to testify to facts establish- 
ing her neutrality. The captors are therefore required 
immediately to produce to the prize court the ship's 
papers, and her master, or some of her principal officers 
or crew, to be examined on oath upon standing inter- 
rogatories, and without communication with or in- 
struction by counsel. The cause is heard in the first 
instance upon these proofs, and if they show clear 
ground for condemnation or for acquittal, no further 
proof is ordinarily required or permitted, If the, evi- 
dence in preparatorio shows no ground for condemna- 
tion, and no circumstances of suspicion, the captors 
will not ordinarily be allowed to introduce further 
proof, but there must be an acquittal and restitution. 
The Aline, Spink’s Prize Cases, 522, and 10 Moore P.C. 
491; The Peel, 5 Wall. 517, 554. The prize court will 
not indeed permit a stranger to dispute the right of 
the captors, and generally requires a claim to be made 
by or in behalf of the general owner, and upon oath. 
But the claimant is required to give evidence of a 
title to the property, not for the purpose of having 
that title established by the decree of the prize court, 
but only for the purpose of showing that he is acting 
in good faith, and is entitled to contest the question 
of prize or no prize, and to have restitution of posses- 
sion in case of acquittal. From the necessity of the 
case, the claim is often putin by the master on behalf 
of the owner, and it is sufficient if the master’s oath is 
to belief only. By the practice prevailing in England 
at the time of the Declaration of Independence, and 
for some years before and after, the master often put 
in a general claim for himself and all others interested, 
without naming them. The Hendric, Marriott, 96, 99, 
123; The Prosperité, id. 164; The Jungfre Maria, id, 
273, 283. Inthe report made in 1753 by Sir George 
Lee, judge of the Prerogative Court, Dr. Paul, advo- 
cate general, Sir Dudley Ryder, attorney-general, and 
afterward chief justice, and Mr. Murray, solicitor 
general, and afterward Lord Mansfield, which was 
embodied in the famous answer to the Prussian mem- 
orial, the only requisite mentioned of aclaim of ship 
or goods is that it ‘‘ must be supported by the oath of 
somebody, at least as to belief.” 1 Collectanea Juri- 





dica, 129, 135. Sir William Scott and Sir John Nicholl, 
in their letter to Chief Justice Jay when minister to 
England in 1794, stating the general principles of pro- 
ceeding in prize causes in British courts of admiralty, 
observed that those principles could not be more cor- 
rectly or succinctly stated than inan extract which 
they gave from that report, including the passage just 
quoted , and in describing the measures which ought 
to be taken by the neutral claimant, said: ‘The 
master, correspondent or consul applies to a proctor, 
who prepares a claim, supported by an affidavit of the 
claimant, stating briefly to whom, as he believes, the 
ship and goods claimed belong, and that no enemy 
has any right or interest in them.’’ Wheaton on Cap- 
tures, 311, 314. It has often been said by judges of 
high authority that the claimant has the burden of 
proving his title to the property. But in the leading 
cases in which this was said there was but a single 
claimant, and either, asin The Walsingham Packet, 2 
C. Rob. 77, 87,and The Bremen Flugge, 4 id. 90, 92, 
the words “support his title’? were used as equiva- 
lent to the general expression ‘‘ prove the neutrality of 
the property;’’? Croudson v. Leonard, 4 Cranch, 434, 
137; The Mary, 9 id. 126, 146; Story’s note, 1 Wheat. 
506; The Amiable Isabella, 6 id. 1, 77; or else the neu- 
tral claimant asserted a title in property appearing to 
have once belonged to an enemy, asin The Rosalie, 2 
C. Rob. 345,359; The Countess of Lauderdale, 4 id. 2838; 
and The Soglasie, 2 Spinks, 101; S.C. Spink’s Prize 
Cases, 104. And in The Maria, 11 Moore P. C.,271, 286, 
287, Lord Chief Justice Cockburn, delivering the judg- 
ment of himself, Lords Justices Knight, Bruce, and 
Turner, Sir Edward Ryan, Sir John Dodson, and Mr. 
Justice Maule, reversing upon the facts a decree of 
Dr. Lushington, emphatically declined to assent to 
the application of the rule to acase in which the 
property appeared to be neutral, although not shown 
to belong to the claimant. The proceedings of a prize 
court being in rem, its decree, as is now universally 
admitted, is conclusive against all the world, as to all 
matters decided and within its jurisdiction. Williams 
vy. Armroyd,7 Cranch, 423; Bradstreet v. Neptune 
Ins. Co., 3 Sumner, 600. But it does not, as Chief 
Justice Marshall observed, ‘establish any particular 
fact, without which the sentence may have been 
rightfully pronounced."’ Maley v. Shattuck, 3 Cranch, 
458, 488. Soa decree of acquittal and restitution con- 
clusively determines as to all the world that the vessel 
isnot lawful prize of war. The Apollon, 9 Wheat. 
362; Magoun v. New England Ins. Co.,1 Story, 157. 
But as it operates in rem, it is not invalidated by the 
fact that pending the proceedings the sole claimant has 
died and his representatives have not been made 
parties. Penhallow v. Doane, 3 Dall. 54, 86, 91; Story’s 
note, 2 Wheat. Appendix, 68; 3 Phillimore’s Interna- 
tional Law, section 492. It does not establish the 
title of any particular person, unless conflicting claims 
are presented to the court and passed upon. When no 
other person interposes «1 claim, restitution of ship or 
goods is ordinarily decreed to the master as represent- 
ing the interests of all concerned, or to the person who 
by the ship’s papers or by the master’s oath appears to 
be the owner. See Rose v. Himely, 4 Cranch, 241. 
Even when conflicting claims of title are put in, the 
prize court will not ordinarily determine between 
them, unless one of the claimants is a citizen of its 
own country. The Fanny, Edw. Adm. 117; The 
Lilla, 2 Sprague, 177. As incidental to the question of 
the lawfulness of the capture, prize courts have doubt- 
less jurisdiction to determine the liability of the cap- 
tors for damages, expenses, and costs, occasioned by 
their own wrongful acts, or by the fault of those in 
charge of the prize while in their custody. Le Caux 
v. Eden, 2 Doug. 594, 610; The Siren, 7 Wall. 152; 1 
Kent Com. 359. But the learning and research of 
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counsel have failed to furnish a single case, where 
there was but one claimant of property libelled as 
prize of war, in which a prize court has undertaken to 
pass upon the validity of his title as against other 
persons, or in which its decree has been set up ina 
subsequent suit as an adjudication of that title as 
between him and them. Cushing v. Laid. Opinion by 
Gray, J. 

(Decided March, 5, 1883.] 


——_—_¢——— 


MARYLAND COURT OF APPEALS AB- 
STRACT.* 





MORTGAGE — PAYMENT — SUBROGATION — FORECLOS- 
URE SALE — ASSIGNMENT. — One L., who was not a 
party to a mortgage, paid money therefor, and subse- 
quently on the same day an assignment thereof was 
executed to him. He was at the time a purchaser of 
the mortgaged premises at a sale under a junior mort- 
gage, but that sale was not confirmed. Held, that L. 
was entitled to the mortgage as assignee. As a general 
rule, payment of an incumbrance by a party whose 
duty or obligation it is, by contract or otherwise, to 
pay, extinguishes it, but whether this effect follows in 
other cases depends upon the intention of the parties; 
and as to the question of intent in such cases, the 
interest of the party making the payment has a strong, 
if not controlling influence. L. not being a party to 
the mortgage was under no duty or obligation to have 
it paid or cancelled, and he having testified that his 
intention when he paid the money was to obtain an 
assignment of the mortgage, and not to have it extin- 
guished as a lien upon the land, and such being mani- 
festly his interest at the time he made the payment, 
(the sale tohim not having been ratified), it did not 
under the circumstances of the case amount to a dis- 
charge of the mortgage, but entitled L. to the assign- 
ment he subsequently obtained. See Walker v. Stone, 
20 Md. 195; Brawner vy. Watkins, 28 id. 217; Brown y, 
Lapham, 3 Cush. 551. Dricks v. Logsdon. Opinion by 
Miller, J. 

{Decided Dec. 15, 1882). 


ABATEMENT — MALICIOUS PROSECUTION.— Where 


in an action for malicious prosecution, the plaintiff 


appeals from a judgment in favor of the de- 
fendant, and after the appeal taken the defendant 
dies, the suit will abate. Such action is not within 
the contemplation and meaning of the provisions of 
the Maryland Code, that ‘“ executors, ete., shall have 
full power to commence and prosecute any personal 
action whatever, at law orin equity, which the testa- 
tor or intestate might have commenced and prosecuted, 
except actions for injury done to the person, and they 
shall be liable to be sued in any court of law or equity, 
in any action (except as aforesaid,) which might have 
been maintained against the deceased,” etc., and that 
“actions for any thing done to the person, shall not be 
held to embrace actions for illegal arrest, false impris- 
onment. Clark v. Carroll. Opinion by Irving, J. 
(Decided April 10, 1885.) 


TAXATION — OF STOCKS OF CORPORATION — PROP- 
ERTY OUT OF STATE — CONFLICT OF LAW. — The as- 
sessment of the capital stock of a corporation created 
by this State, which stock was principally owned by 
non-residents, according to the value of such stock, held 
valid, though real estate of the corporation in another 
State added largely to that value. It is settled that 
the power of taxation extends to everything which ex- 
ists by the authority of the State, or which is intro- 
duced by its permission, except where such power is 





*To appear in 59 Maryland Reports. 





expressly or by necessary implication excluded. The 
separate shares of the capital stock of the corporation 
are authorized to be issued by the charter derived 
from the State, and are subject to its control in re. 
spect to the right of taxation; and every person taking 
such shares, whether resident or non-resident of the 
State, must take them subject to such State power 
and jurisdiction over them. Hence the State may 
give the shares of stock, held by individual stock- 
holders, a special or particular situs for purposes of 
taxation, and may provide special modes for the col- 
lection of the tax levied thereon. State v. Mayhew, 2 
Gill, 487; National Bank v. Commonwealth, 9 Wall. 
353. And while it is true that the shares of the capi- 
tal stock of the corporation represent the capital stock, 
and everything of which the capital stock is composed, 
whether invested in real estate or other kind of prop- 
erty, the situs of the investment is wholly immaterial. 
See also Kirkland vy. Hotchkiss, 100 U. S. 491; Nevada 
Bank v. Sedgwick, 104 id. 111. American Coal Co. vy. 
Commissioners of Allegany. Opinion by Alvey, J. 
[Decided Dec. 21, 1883]. 


WITNESS — MAY DECLINE ANSWERS THAT WILL DIS- 
GRACE. — Where a witness on cross-examination, 
being asked questions, which if answered affirmatively, 
would tend to degrade and disgrace him, avails himself 
of the privilege accorded him by the court, and de- 
clines to answer, he cannot rightly be asked, ‘‘ why do 
you decline to answer these questions?’ When he 
has declined to answer he has done all that the rule of 
law requires him to do. Merluzziv. Gleeson. Opin- 
ion by Stone, J. 

(Decided Dec. 21, 1882]. 


—_——_¢—_____ 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT. 
FEBRUARY, 1883. 

BOUNDARY — CONVEYANCE OF ‘ NORTHERLY HALF 
OCCUPIED BY’ GRANTEE.—A., owning the whole of a 
lot or block of land, conveyed ‘the northerly half” 
to B., describing the half in general terms, and adding 
these words: ‘‘ Being the same half now occupied by 
B.” Held, that prima facie, each would own a math- 
ematical half; but if B. was in occupation of the north 
half, and a definite line existed between the halves 
upon the face of the earth, such as was understood 
and reputed to be a dividing line between the two 
sections of the lot, then the parties would be bound by 
such line as their divisional boundary. Pritchard v. 
Young. Opinion by Peters, J. 


NEGLIGENCE—LOCOMOTIVE SETTING FIRES—CHANGE 
IN OWNERSHIP OF RAILROAD—-TRUSTEES OF BOND- 
HOLDERS.— An action was brought for an alleged in- 
jury to property by fire, under the Maine statute, 
which provides: ‘* When a building or other property 
is injured by fire communicated by a locomotive 
engine the corporation using it is responsible for such 
injury.”” The injury occurred while the road was 
operated by the trustees uamed in a mortgage to 
secure the bondholders and before the mortgage was 
foreclosed. Subsequently the bondholders organized 
a new corporation and took possession of the road. 
No malfeasance or fraud was alleged on the part of 
any one, and there was no allegation of funds in the 
hands of the trustees. Held, that the new corpora- 
tion was not liable, because it was not then the owner 
of the road or using the engine; that the trustees were 
not the agents of the bondholders, but were operating 





*To appear in 74 Maine Reports. 
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the road upon their own responsibilities as principals, 
subject only to the liabilities aud obligations imposed 
by the terms of the trust; that the trustees were not 
liable for the alleged injury, because the statute ex- 
pressly limits their liability as such, to the moueys re- 
ceived, and their personal liability to malfeasance or 
fraud. Stratton v. European and North American 
Railway Co. Opinion by Danforth, J. 


TITLE—EXCHANGE OF CHATTELS—REPLEVIN.—A. ex- 
changed horses with B.,then B.exchanged with C.with- 
out notice to C. of any infirmity of title. It turned 
out that B. did not own the horse he let A. have, and 
A. had to give him up to the true owner. Then A. 
sought to reclaim from C. the horse he (A.) let B. 
have. Held, that C.’s title to the horse was good 
against the claim of A. Neal v. Williams, 18 Me. 391; 
Ditson v. Randall, 33 id. 202; Titcomb v. Wood, 38 id. 
561. Tourtellott v. Pollard. Opinion by Peters, J. 


ACTION —ON SEALED INSTRUMENT MUST BE BY 
PARTY TO 1T.—When a contract is under seal, none 
but a party can maintain an action upon it. Flynn v. 
North A. Ins. Co., 115 Mass. 449. The legal title is in 
the obligee, and the action must bein his name. When 
the bond is for the use of the town, but running to the 
Commonwealth, no action can be maintained in the 
name of the town, though the forfeiture will accrue to 
its benefit. Inhabitants of North Hampton v. Elwell, 
4Gray,8l. An action on acontract with the warden 
of the State prison of Maine in his name cannot be 
maintained in the name of the State. State of Maine 
v. Gould, 11 Met. 221. Where the contract is by an 
agent or servant and not under seal, suits have been 
sustained in the name of the parties for whose use and 
benefit they were made. It is otherwise when they 
are under seal. Ministerial and School Fund vy. Parks, 
1 Fairf. 441; Garland v. Reynolds, 20 Me. 45. Inhabi- 
tants of Farmington v. Hobert. Opinion by Appleton, 
C. J. 


WILL—CONSTRUCTION OF.—A later clause in a will 
controls a preceding clause. Woodbury v. Woodbury. 
Opinion by Appleton, C. J. 


—_——_¢————— 


OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM, 1882.* 

CONTRACT—VERBAL RESCISSION OF SEALED—FRAUD. 
—A contract under seal for the purchase of real estate, 
where possession has not been delivered may be re- 
scinded by verbal agreement; but if the rescission is 
obtained by the fraudulent representation of the pur- 
chaser no effect will be given to it; and it will make 
no difference that such fraudulent representation was 
a verbal proposition to purchase lands not enforceable 
under the statute of frauds. See Gorman vy. Salisbury, 
1 Vern. 240; Price v. Dyer, 17 Ves. 356; Robinson y. 
Page, 3 Russ. 114; Stevens y. Cooper, 1 Johns. Ch, 
425, 430; Buel v. Miller, 4 N. H. 196; Phelps v. Seely, 
22 Grat. 573; Bowman v. Cunningham, 78 Ill. 48; Auer 
v. Penn, 92 Penn. St. 444; Allerton v. Allerton, 50 N. 
Y. 670. And see Byers v. Chapin, 28 Ohio St. 300. 
Jones v. Booth. Opinion by Okey, C. J. 

EXEMPTION — ASSIGNMENT FOR CREDITORS.— W here 
property has been levied on by attachment, and pend- 
ing the suit, the debtor assigns all his property for the 
benefit of creditors, excepting only such as he may 
lawfully hold exempt from execution, the right of the 
debtor to select the attached property as exempt from 
sale is not thereby waived. Close v. Sinclair. Opinion 
by White, J. 





* Appearing in 38 Ohio State Reports. 





GUARDIANSHIP — SURETY NOT DISCHARGED BY 
DELAY OF WARD TOCOMPEL ACCOUNTING.—Mere delay 
ofa ward, on his arriving of age, to compel his guardian 
to settle his accounts in the probate court, does not dis- 
charge the sureties, notwithstanding the guardian 
may in the meantime have become insolvent. The 
mere neglect of a creditor to bring suit on his claim 
for a period less than the time prescribed by the stat- 
ute of limitations, does not discharge the sureties, al- 
though in the meantime the principal debtor becomes 
insolvent. As a guardian may be compelled to account 
after it becomes his duty to do so, at the instance of the 
sureties on the bond, as well as by the ward, the failure 
to compel the accounting isas much the negligence of 
the sureties as of the ward. Chapin v. Livermore, 13 
Gray, 561. Newton v. Hammond. Opinion by Me- 
Ilvaine, J. 


MORTGAGE — ASSUMPTION OF, BY GRANTEE — MAR- 
RIED WOMAN—RESCISSION OF AGREEMENT TO ASSUME. 
— The plaintiff held the notes of B., secured by a 
mortgage on his land. B. conveyed the land to a 
married woman by deed of general warranty, in con- 
sideration of a sum of money paid, and of her accept- 
ingadeedin which ‘said grantee assumes, * * * 
as part of the purchase money,” said mortgage debt. 
This was the only separate property she possessed. 
She conveyed the land to F., and he conveyed to de- 
fendants by like deeds, each containing a stipulation 
in favor of their grantors that the grantees assumed 
and agreed to pay the mortgage debt as part of the 
purchase-money. Upon foreclosure and sale the pro- 
ceeds were insufficient to pay the mortgage debt. Held, 
that aside from the disability of coverture, the accep- 
tance by the married woman of the deed from B., 
containing the clause, that said grantee assumed as 
part of the purchase-money, the mortgage debt, was 
an agreement between herself aud her grantor to pay 
the mortgage debt as part payment of the considera- 
tion agreed by her to be given for the land. The 
transaction was not a purchase of the equity of re- 
demption, subject to the mortgage, but of the land in 
fee, with a stipulation as to the mannerin which the 
purchase-money agreed upon by the parties should be 
paid. A married woman owning real estate, as her 
separate property, has legal capacity, her husband 
joining, to convey the same to her vendee, and she 
may stipulate for such terms of payment of the pur- 
chase-money as she may think best. After her con- 
veyance is executed and delivered, her grantee is 
legally bound to pay the consideration money in the 
manner stipulated, the same as if she were a femme 
sole. The defendants, as grantees of F., having agreed 
with him to pay this debt as part payment of the 
purchase-money, were liable to the mortgagee on such 
promise, in an action to recover the deficiency. See 
Fiske v. Tolman, 124 Mass. 254; Huyler v. Atwood, 26 
N. J. Eq. 504; Pike v. Brown, 7 Cush. 133; Manwar- 
ring v. Powell, 40 Mich. 371; Torrey v. Bank of Orleans, 
9 Paige, 649; Thayer v. Torrey, 37 N. J. Eq. 339; Com- 
stock y. Drohan, 71 N. Y. 9; Miller v. Thompson, 34 
Mich. 10; Heim v. Vogel, 69 Mo. 529; Fitzgerald v. 
Barker, 70 Mo. 685; Bassett v. Bradley, 48 Conn. 225; 
Braman v. Dowse, 12 Cush. 227; Tichenor v. Dodd, 3 
Green Ch. 454; Vrooman vy. Turner, 69 N. Y. 280; King 
v. Whitely, 10 Paige, 465; Garnsey v. Rogers, 47 N. 
Y. 233; Trotter v. Hughes, 12 id. 74; Crowell v. Cur- 
rier, 27 N. J. Eq. 152, 650; Nat. Bank v. Segur, 39 N. 
J. Eq. 173; 29 id. 257; Dunning v. Leavitt, 85 N. Y. 
30; S. C., 39 Am. R. 617; Trimble v. Strother, 25 Ohio 
St. 378; Burr v. Beers, 24 N. Y. 178; Lawrence v. Fox, 
20 id. 268; Pardee vy. Treat, 82 id. 385. In such an 
action by the mortgagee it isa good defense to show 
that before the plaintiff has assented to or acted on 
the promise made in his favor, the agreement has been 
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réscinded. See Trimble v. Strother, 25 Ohio St., 378; 
Crowell v. Hospital of St. Barnabas, 27 N. J. Eq. 650. 
Brewer v. Maurer. Opinion by Johnson, J. 


WISCONSIN SUPREME COURT ABSTRACT. 
MARCH 13, 1883. 





FoORFEITURE—BY NON-USE OF CONVEYED PROPERTY 
FOR PURPOSE — CONDITION CONSTRUED AGAINST 
GRANTOR.—Land was conveyed to an educational cor- 
poration by a deed, conditioned that the land should 
be used for a seminary, and in case of different use to 
revert to the grantors. It was so used for several 
years, but for financial reasons, in 1874, the seminary 
ceased to be kept up. In 1876, a minority of the voters 
of the corporation voted to abandon the school, and 
directed the trustees to convey it toa manufacturing 
company. A conveyance was made, but the latter 
company did not take possession. The grantors in 
the original grant claimed a forfeiture, and demanded 
possession of the land, which was refused. In 1880, 
the school was reopened. Held, that there was no 
forfeiture. It is elementary law that such conditions 
are most strongly construed against the grantor, and 
that a forfeiture will not be enforced unless clearly es- 
tablished. Osgood vy. Abbott, 58 Me. 73, is a strong 
case, and shows how far courts go in placing a favor- 
able construction upon the acts of parties iu order to 
prevent a forfeiture. There property was donated for 
a meeting-house lot, with a condition in the deed that 
it should revert to the grantor unless improved for 
that purpose. A building was erected upon the lot, 
which was used for religious services for some years, 
In the year 1859, the building ceased to be used for 
such purposes. The house was suffered to get out of 
repair; the stoves and furniture were removed; and 
no religious services were held in the house until 1866, 
though slight repairs had been made upon it from 
time to time. It was claimed by the heirs and per- 
sonal representatives of the grantor that there had been 
a forfeiture of the estate for condition broken. But the 
court decided otherwise, notwithstanding the evi- 
dence showed neglect and remissness on the part of 
the proprietors of the society in maintaining services 
in the building. Mills v. Evansville Seminary. Opin- 
ion by Cole, C. J. 

PRESUMPTION—AS TO WRONG-DOER NOT APPLIED TO 
ACTS OF INCOMPETENCY.—The rule omnia presumun- 
tur contra spoliatorem is for wrong-doers, and should 
not be applied to a case where the failure to perform a 
duty is due solely to incapacity. Dimond vy. Hen- 
derson, 47 Wis. 172, distinguished. So held in an ac- 
tion for an accounting by one partner against another, 
who had covenanted to keep correct books of account, 
but had failed to do so because incompetent, the 
plaintiff having known such incompetency having con- 
doned or waived it. Knapp v. Edwards. Opinion by 


Lyman, J. 
——___—___—— 


NEW BOOKS AND NEW EDITIONS. 


BiIsHop’s STATUTORY CRIMES. 


Commentaries on the Law of Statutory Crimes; including the 
written laws and their interpretation in general; what is 
special to the criminal law, and the specific statutory 
offenses, as to both law and procedure. By Joel Prentiss 
Bishop. Second edition,rewritten and enlarged. Boston; 
Little, Brown & Co., 1883. Pp xvi, 845. 


This volume completes Mr. Bishop’s great series ou 
Criminal Law. It has long been out of print, a condi- 


tion that Mr. Bishop’s books are always getting into. 
To praise this or any other of his works is supereroga- 
tory. 


This one is indispensable to lawyers who pos- 








sess the rest of the series, and to those who do not 
should operate as an inducement to buy the whole at 
once. The subject and its treatment are so interest 
ing that it is difficult to lay the book down. We 
advise every practitioner—to use Mr. Bishop’s pet 
phrase—to ‘* look and see”’ for himself. 


ScHOULER’s EXECUTORS AND ADMINISTRATORS. 

Mr. Schouler has peculiar gifts and experience for the 
treatment of this subject. He is well known as the 
author of the best modern work on Domestic Rela- 
tions, and of an excellent treatise on Personal Prop- 
erty, one on Buailments, and a very recent one on 
Husband and Wife. The present subject is a very 
technical and difficult one, on account of its diverse 
statutory regulations, but Mr. Schouler has managed 
it with admirable discretion and discrimination. The 
work is entitled to rank with those of Williaras, Wil 
lard, and Redfield, and has the advantage of being the 
latest. Itis a model at once of comprehensiveness 
and of exclusion of subordinate matter, and in the 
compass of 641 pages of text the practitioner and stu- 
dent will find a most excellent guide. The book is 
well printed, and is published by Soule & Bugbee, of 
Boston. 


Il AMERICAN PROBATE REPORTS 


This volume, edited by Mr. Wni. W. Ladd, Jr., and 
published by Baker, Voorhis & Co., of New York, 
amply fulfills the promise of the first of the series, of 
which we found occasion to speak in high terms. The 
selections must be regarded as excellent, and they 
come down almost to date. Indeed, we must say we 
regard the volume as a model in the selection of cases. 
The notes are not frequent nor extensive, but are 
judicious. The volume is well printed. 


eo 


NOTES. 

The English government have offered a baronetcy to 
the son of the late Master of the Rolls. The London 
Law Journal quotes Charles Lamb’s funny outburst 
against bankruptcy: ‘I will tell you honestly, that it 
has been long my deliberate judgment that all bank- 
rupts, of whatsoever denomination, civil or religious, 
ought to be hanged. The pity of mankind has for 
ages run in a wrong channel, and has been diverted 
from poor creditors to scoundrel debtors. I know all 
the topics—that distress may come upon an honest 
man without his fault; that the failure of one that he 





trusted was his calamity, etc. Then let both be 
hanged. Oh how careful this would make traders! 
* * * Half the world’s misery (Eden else) is owing 


to want of money, and all that want is owing to bank- 
rupts. I declare [ would, if the State wanted practi- 
tioners, turn hangman myself, and should have great 
pleasure in hanging the first bankrupt after my salu- 
tary law had been established.’’——Our American 
contemporary, the Albany LAw JOURNAL, affords us 
the subject-matter forso many amusing paragraphs, 
that itis in no spirit of unkindness, but rather of 
friendliness, that we draw its attention to an error. 
In speaking of the remarks made by our judges on the 
death of Sir George Jessel, the Albany Law JoURNAL 
quotes the remarks of Lord Justice Chitty. Mr. 
Justice Chitty is a judge of the High Court, only as 
yet; our American friend must wait to confer the 
title of lord justice on him till he becomes a judge of 
the Court of Appeal.—Gibson’s Law Notes. Our 
error arose from our American over-politeness, which 
brevets every man. 


























THE ALBANY LAW JOURNAL. 


421 























The Albany Law Journal. 
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ALBANY, JUNE 2, 





CURRENT TOPICS. 








T the commencement exercises of the Albany 
Law School held in this city last week, Mr. 
Matthew Hale delivered the address to the graduates, 
in which he gave the young gentlemen a great deal 
of good advice, free of charge, on the subject of 
Professional Ethics. Whatever Mr. Hale says is 
influential and seasoned with wit. He treated the 
subject in the light of the lawyer’s duty to himself, 
to the profession, to‘his clients, and to the community. 
He observed at the outset that *‘ professional ethics 
are not different from ethics in general. The rules 
of right and wrong are the same for all men. It is 
a mistaken idea that a lawyer can properly and in- 
nocently do what would be morally wrong in a 
layman.” We derived especial satisfaction from 
Mr. Hale’s promulgation of his opinions on the 
‘contingent fee business.” In respect to champerty 
he said: ‘‘ This offense was indictable at common 
law. It is no longera crime by the laws of this State. 
Controversies have arisen as to the propriety of this 
change in the law, and as tothe respectability of 
seeking and taking cases, as tenant farmers take 
land, ‘on shares.’ It has been argued by lawyers of 
ability and reputation that this business is legitimate 
and praiseworthy, and young men have sometimes 
been exhorted to adopt the practice and business of 
making champertous agreements, and carrying on 
what was formerly termed champerty, as a legiti- 
mate occupation. Without designing to question 
the motives of any who advocate this system, and 
without entering into an argument upon the subject, 
for which my time is entirely insufficient, I desire 
here only to express my emphatic dissent from the 
opinions thus advanced, This system when practiced 
makes every lawyer his own client, and I am not 
prepared to say that there is not some foundation 
for the homely old maxim, that ‘the man who is his 
own lawyer, hasa fool fora client.’ You will, in 
my humble judgment, find the practice of the law 
much pleasanter, and in the end quite as profitable, 
if you govern your practice, to a great extent, by the 
principles relating to this subject which have been 
from the earliest times laid down by writers on 
common law, and which have prevailed substantially 
without dissent among the respectable part of the 
profession until within the last forty years.” 


On the same occasion, the dean of the Law School, 
Mr. Horace E. Smith, in his remarks to the graduates, 
uttered some sentiments which rarely find place in 
such exercises, but which in the main have our hearty 
approval and admiration. He advised the young 


gentlemen not to cultivate the spirit of religious 
skepticism. From their habit of weighing affairs 
by evidence lawyers are perhaps more inclined than 


Vox. 27 — No. 22. 





any other class of men (except perhaps physicians) 
to be destitute of religious faith, or at least to take 
little interest in the conjectural matters of the state 
beyond the grave. It is useless to ask a lawyer to 
believe any thing without evidence, but on the 
question whether there is any evidence there is room 
for the exercise of common sense and good reason. 
Mr. Smith observed on this point: ‘‘ When one not 
thoroughly grounded in religious truth listens to 
the utterances of an infidel, who invests his scoffs and 
satire with the fascination of wit and popular 
eloquence, he is apt to receive the impression that 
skepticism is indicative of intellectual strength, and 
that faith is evidence of weakness, There was never 
a greater mistake! ‘ Faith is the highest philosophy,’ 
and religious skepticism is sheer fatuity. The man 
who with his eyes open to all that is around and 
above him in creation, and the divinity stirring 
within him, can seriously doubt the existence of a 
supreme intelligent ruler of the universe, is a proper 
subject for a inquisition of lunacy. ‘The fool hath 
said in his heart, there is no God.’ But it may be 
asked, what has this to do with lawyers and this 
T answer, much, every way. The delicate 
and complicated machinery of our triune being is so 
organized and adjusted, that the mind cannot work 
normally or successfully out of the line of truth, or 
out of harmony with the moral nature. Notwith- 
standing all that has been said against our profession, 
I hold, and charge you, that no man can attain toa 
high position as a lawyer, and achieve the greatest 
success, with the pall of atheism upon his spirit and 
moral paralysis at his heart.” We should not exactly 
go with the learned Dean, perhaps, in regarding an 
atheist as per se a lunatic, but we do believe that 
atheism argues a limitation of intellect, and a 
greater degree of credulity than faith requires. 
Every man, and so every lawyer, is a broader man 
being a religious man, not that religion makes him 
so, perhaps, but because it demands a broader mind 
to be religious. By religion we mean not creeds nor 
doctrines, but simple faith in an intelligent God and 
a future state of being. Bob Ingersoll is very well 
in his way, but Socrates, Bacon, and Napoleon are 
bright enough for us, and they were not atheists. 


occasion? 


The Alumni Society of the Albany Law School 
was successfully founded last week. The following 


officers were elected for the ensuing year: for 
President — Hon. Charles A. Fowler; for Vice- 


Presidents — Wheeler H. Peckham, Miles Beach, 
Irving Browne, Governor Kirsted, Jacob R. Custer, 
A. J. Parker, Jr., Dennis Spencer, Edward Wade, 
Worthington Frothingham and Marcus Sackett; for 
Secretary —Charles H. Mills; for Treasurer—J. 
V. L. Pruyn; for Executive Committee — William 
Holland, Hadley Jones and Eugene Burlingame. 
The constitution was signed by some thirty old 
graduates, and these gentlemen proved by their 
achievements at the ‘‘ banquet” that many years of 
useful life may be predicted for them. When the 
Albany Law School was founded there were only two 
other law schools in this country, and it has always 
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had a fair measure of patronage in spite of the 
opposing attractions of richly endowed schools in 
some, and of the less stringent requirements for 
admission in other States. The list of its Alumni 
comprises many very distinguished lawyers, judges 
and statesmen. 

A question of Sunday observance has arisen in this 
city. The authorities in charge of our park have 
opened the swings and the boats on the lake to the 
public on Sunday. The clergy have been ‘inter- 
viewed” on the subject. It would be much more 
sensible to interview the lawyers, for the legal 
question is much more important than the religious. 
For ourselves we are opposed to the innovation, and 
we put our opposition on the ground that the city 
authorities have no right to keep up a_ public place 
of amusement on Sunday at the common expense. 
The city own and maintain this park; the citizens 
are generally taxed to pay for it; many of the 
citizens are opposed to Sunday amusements; the 
park is surrounded by the private residences of 
persons to whom the sight and sound of these 
amusements is offensive. We say therefore the city 
have no right to suffer them to be carried on. We 
believe in the legal right of every citizen to take 
amusement and recreation on Sunday when the 
public are not made to pay for it and it cannot in 
reason be said to disturb the quiet of any considerable 
portion of the public. For example, we believe that 
it is right and politic to allow river excursions on 
Sunday forthe recreation of poor people who cannot 
take them on week days; but we do not believe that 
the city authorities have any right to set up and 
maintain Sunday excursion boats. If people want 
to swing and sail on Sunday, let them go to some 
private and secluded resort, where they will not dis- 
turb anybody and where they will themselves pay for 
their amusement. Toreligious people who may com- 
plain that we are inconsistent in opposing the keep- 
ing open of shops on Sunday and favoring peaceful 
amusement on Sunday, we say, the former is not 
necessary, the latter may reasonably be pronounced 
necessary. A man may just as well buy his groceries 
and cigars and get shaved on Saturday as on Sunday ; 
many a man can get out-door recreation on no other 
day in the week. 


Having currently strayed into the field of curious 
legislation of late we feel bound to pick up all the 
gleanings. The following reaches us, we believe, 
from the other side of the ocean: ‘‘ Euthanasia by 
Statute. The legislature of Maine recently passed 
a law for the prevention of cruelty to animals, in 
one section of which it is provided that societies 
for the prevention of such cruelty may destroy old, 
maimed and disabled horses and other animals, 
while in another section it is provided that the 
word ‘animal,’ as used in the act, ‘shall be held to 
include every living creature.’ Thus, the law of 
Maine gives societies for the prevention of cruelty 
a statutory right to destroy old, maimed and dis- 
abled men,” Massinger has a drama entitled ‘‘ The 





Old Law,” the law in question being that ‘‘ every 
man living to four score years, and woman to three 
score, shall then be cut off as fruitless to the repub- 
lic; and law shall finish what nature lingers at.” 


That reversal of the Texas verdict of murder in 
the “fist” degree is still exciting criticism. In 
the Central Law Journal a correspondent answering 
“B. C.,”. the Texan champion of the decision, 
makes a clever reductio ad absurdum of the matter 
by supposing the verdict to have been in the “ firs” 
degree. There is such a distinct word as “firs,” 
but would the court have hesitated to effectuate 
the verdict? He also puts the case of one writing 
to “ B. C.,” and addressing him as ‘‘my dear fiend.” 
“Would B. C.,” he asks, ‘‘claim that he was in- 
sulted, and that H. 8. C. might as well have written 
‘my dear demon,’ or ‘my dear fallen Angel?’ 
Would B.C. state that ‘it is to be particularly 
noted that here we have no case of the misspelling 
of aword. The word used is ‘fiend,’ is properly 
spelled ‘fiend,’ and is a word, ete.” Another cor- 
respondent denounces the decision, but thinks the 
case not one of idem sonans. We still think it one 
of the clearest cases of idem sonans. Giving to the 
i the sound that it has in jirm, fist certainly sounds 
like first. But as the intention of the jury plainly 
was to indicate a degree, a court simply shuts its 
eyes when it holds that ‘‘ fist degree” does not 
clearly mean *‘ first degree.” 


The death of Chief Justice Sharswood of Pennsy]l- 
vania, calls for more than a passing remark. He 
was one of the most widely known and most re- 
spected of American lawyers, not only for his 37 years 
of judicial service, but for his important contribu- 
tions to legal literature, and the strength and dignity 
of his character. His mental force had not been 
abated by a broad general culture, and his capacity 
to grapple with the affairs of life had not been 
diminished by the lofty views which he held of his 
profession. He was at once one of the wisest and 
one of the ablest magistrates who have adorned the 
bench of this country, and he belonged to that school 
—‘‘old,” indeed, but we hope not passed away — 
which regards the practice of the law not asa 
commercial pursuit, but as the noblest and most 
beneficent occupation of the human intellect. This 
great man was busy up to the last moment of his 
laborious life, striving to pay the debt which he 
thought he owed the profession already so heavily 
in debt to him. 


—_—_ > _____- 


NOTES OF CASES. 


N American Board of Commissioners of Foreign 
Missions v. Ferry, U. S. Circuit Court, west 
district of Michigan, 15 Fed. Rep. 696, it was held 
that a testator may in his will designate his executor, 
his son, an umpire, and invest him with power to 
construe his will and determine every doubtful 
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question that may arise touching the testator’s 
intentions; and if such umpire exercises the power 
honestly and in good faith, his decisions will not be 
reversed by a court, notwithstanding the court may 
think the same are erroneous. The court, Baxter, J., 
observed: ‘‘ No adjudication has been cited by the 
counsel interested expressly affirming the validity 
or declaring such testamentary provision contrary to 
positive law or in contravention of public policy. 
‘A man,’ says Lord Chancellor Sugden, ‘may 
devise an estate under any condition provided it is 
not an illegal one;’ and it is believed he may in like 
manner bequeath personalty, subject to such limita- 
tions and restrictions not forbidden by law or in 
conflict with public policy, as he may choose to pre- 
scribe. Is the designation of an executor as an 
umpire with authority to construe and execute the 
will an illegal or an unreasonable power? Similar 
provisions are frequently found in building and other 
contracts, stipulating that the parties will abide the 
judgment and award of an architect, engineer, or 
other arbiter upon all doubtful questions that may 
arise in relation to the construction or execution of 
the contract, and these have been generally, if not 
uniformly, sustained and enforced by the courts, in 
all cases where the power conferred was exercised 
fairly and in good faith. If parties, dealing with 
each other at arm’s length, may thus agree upon an 
arbiter, and covenant to abide his decision upon all 
questions arising out of such contracts, may not a 
person authorized to dispose of his property by will, 
in like manner designate an umpire in whose judg- 
ment, friendship, and integrity he reposes confidence, 
and clothe him with authority to interpret his 
testament and declare its meaning? Such provisions 
do not vest such umpires with authority to ignore 
the testator’s intentions as expressed in the will, and 
substitute his own wishes. ‘Clauses of this de- 
scription,’ says Marshall, C. J., in Pray v. Belt, 1 Pet. 
679-80, ‘have always received such judicial con- 
struction as would comport with the reasonable 
intention of the testator.’ The real object in such 
inquiries is to ascertain the testator’s intentions, but 
does not include the power of altering or making 
another and different will. Such an umpire could 
not, under the pretense of exercising such power, 
refuse to pay the legacies clearly bequeathed, or pay 
to A. a legacy bequeathed to B., or otherwise depart 
from the plain and obvious meaning of the will. 
Such gross departure from the manifest intention of 
the testator would be considered by the courts as 
evidence of a fraudulent exercise of the power con- 
ferred. In other words, an umpire, however plenary 
his authority, must act in good faith in the execution 
of his powers. When they thus act their decisions 
are tobe received and treated with respect. The 
rule, as we conceive it, is, when an arbiter honestly 
and in good faith exercises his power and passes 
upon a doubtful question, either of law or of fact, 
his decision will not be reversed by a court, notwith- 
standing the court, whose interposition is invoked, 
may think his decision erroneous. Asa rule the 


court will not interpose to correct a mere mistake in | 





the judgment of an arbitrator. But if the arbitrator 
refuses to act, awards upon a matter not submitted, 
makes an incomplete determination, or commits a 
gross mistake or error of judgment, evincing 
partiality, corruption, or prejudice, transcends his 
authority or violates some statutory requirement on 
which the dissatisfied party had a right to rely, or 
commits some other like error, courts of equity may 
interfere and correct the error, and in proper cases, 
and upon good cause shown, restrain all further 
abuse of the granted powers.” ‘‘ The testator had 
the legal right to give or not to give, and giving, he 
had the right to bestow his bounties on such con- 
ditions, and with such limitations and restrictions 
as he chose to impose; to select the agents to 
execute his declared intentions, and to invest them 
with such powers and discretion, not forbidden by 
positive law or in conflict with public policy, as he 
chose to confer, subject of course to such legal and 
equitable supervision to the extent and within the 
limits heretofore defined, as the parties interested 
might, from time to time, invoke in their behalf. 
Why then could he not designate the defendant, a 
son in whom he had confidence, to exercise the ex- 
traordinary powers given by the will? It may be that 
the testator desired that all doubts in reference to 
his intentions should be solved in favor of his own 
family. Of this however we knownothing. But 
we do know that he made the designation and con- 
ferred the power with a full knowledge of defendant's 
contingent interest in the fund to be administered ; 
and defendant’s construction thereof, made pursuant 
to the power conferred, is entitled to the same 
consideration, respect, and legal force, asif made by 
an umpire having no interest therein.” 


In Newby v. Cox, Court of Appeals of Kentucky, 
March, 1883, 15 Rep. 623, it was held that a post- 
nuptial agreement between husband and wife, by 
which they agree mutually to renounce all right of 
property arising by reason of the marriage, is void. 
The court said: John Newby died in Madison 
county, the owner of a small tract of land, leaving 
his widow and several children surviving him, <A 
petition was filed in the county court of that county 
for a division of the land between his children, and 
the widow asserting her claim to dower, that was 
contested by the children. The case was transferred 
to the Circuit Court, and there disposed of by 
denying to the widow her claim to dower in the 
premises. ‘‘The father of Mrs. Newby died leaving 
two children, and they derived by descent a tract of 
land that was partitioned and conveyances made. 
In the conveyance made to Mrs. Newby it is recited 
that as her husband had consented that the convey- 
ance should be made to her of her interest in the 
land, that she relinquished her claim to dower in his 
land, and he renounced his right to curtesy in her 
land. This agreement was not binding on either 
the husband or wife. The wife cannot make a con- 
veyance of any interest in land, future or contingent, 
to the husband, and if such an attempt is made, and 
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the husband, in consideration therefor, transfers or 
conveys land in lieu of it to the wife, the chancellor 
would annul the agreement at the instance of either 
party. The husband may convey to the wife, even 
without the intervention of a trustee, and it will be 
upheld in equity, whether based on a good or valuable 
consideration; but when a contract is made between 
the two that is void as to the wife, the consideration 
moving from the husband will be restored to him. 
When the husband obtains the wife’s estate upon a 
promise to invest it for her benefit, the chancellor 
will enforce it; and sowhere there is a devise to the 
widow in lieu of dower, or a conveyance in lieu of 
dower, the wife’s right will be barred. Kay v. Jones, 
7 J. J Marsh. 40; Yaney v. Smith, 2 Metc. 408; 
Timberlake v. Parrish’s Ex’r, 5 Dana, 349. In the 
first place the wife, in the case before us, obtains 
nothing from her husband in consideration of the 
relinquishment made by her. If he had survived the 
wife, his claim to curtesy could have been enforced, 
hecause the promise to his wife, that he would not 
assert it, was a nullity. We know of no mode by 
which the wife can divest herself of dower, unless 
the husband has divested himself of the fee. She 
may be estopped to claim dower by having received 
its equivalent by will or deed; but we know of no 
case where, by a post-nuptial agreement made be- 
tween husband and wife, in which they mutually 
agree to renounce all right of property to which they 
are or may be entitled by reason of the marital 
relation, the agreement has been held valid on the 
part of either the husband or the wife.” 


In Bowerson'’s Appeal, Supreme Court of Pennsyl- 
vania, October 1, 1882, it was held that imperfect 
education is not a legal disqualification of a widow 
as administratrix of her deceased husband’s estate. 
The court said: ‘The effort to prove her an im- 
proper person clearly failed. It is true she is rather 
illiterate. She cannot write. She cannot read printing 
unless it be in German. She has not a business 
education. In this respect she is like a large majority 
of the widows in this Commonwealth. The act of 
Assembly giving the widow the preferred right to 
administer on the estate of her deceased husband, 
has not made an imperfect or defective education a 
legal disqualification. A good mind and sound 
judgment, a knowledge of the values of property, 
and of the practical business transactions of life, are 
sufficient to satisfy the requirements of the statute. 
All these the appellee has. The will enables her to 
select competent assistants and able advisers. This 
will secure an efficient and faithful discharge of the 
trust.” Sharswood, C. J., and Trunkey, J., dissented. 


—_——_>__—_ 


ABATEMENT OF PRIVATE NUISANCE. 


[* Bowden v. Lewis, 13 R. I. 189, the plaintiff had 
erected an oyster house ina tidal river, oppo- 


site the defendant’s villa lots. The defendant tore 


it down before it was used, claiming that it ob- 
scured the prospect, obstructed the access, and in- 








jured the value of his lots. It did not appear that 
the water way to the lots had ever been used. Held, 
that the defendant’s act was unjustifiable. The 
court held that the injury to the prospect was dam- 
num absque injuria, and as to the other points there 
had been no use, and consequently no injury could 
be predicated. 

Actions involving the private abatement of pri- 
vate nuisances are rather rare, the remedy usu- 


ally pursued being an action of damages. But 
there is no doubt of the right. Blackstone 


says: ‘Such nuisance may be abated by the 
party aggrieved thereby, so as he commits no riot 
in the doing of it.” And Wood says (Nuis., § 844): 
‘* Any person injured by a nuisance, to the extent 
that he may maintain an action therefor, may re- 
move so much of the nuisance as is necessary,” etc. 
‘*There is no doubt, as a general rule, that a person 
who is injured by a private nuisance may abate it.” 
By Lord Denman, in Perry v. Fitzhowe, 8 Ad. & 
Ell. (N. 8S.) 757. Citing Rex v. Rosewell, 2 Salk. 
459, where it was held that ‘‘if a person builds a 
house so near to that of another that it stops his 
lights or shoots water upon his house, the person 
injured may enter upon the owner's soil and pull it 
down.” 

In President and Fellows of Harvard College v. 
Stearns, 15 Gray, 1, it was held that no action lies 
against a person for removing, with as little injury 
as possible, a fence erected by the plaintiff and sep- 
arating a highway from a navigable creek at a place 
over which the defendant has a right to pass, al- 
though he does so for the purpose of filling up the 
creek and then committing a nuisance. 

In Adams v. Barney, 25 Vt. 225, where the plaint- 
iff, owning land on the east bank of a stream, but 
who had no right or title to the land on the west 
bank, or beyond the center of the channel, erected 
and long continued a dam across the stream and 
upon defendant’s land, Aeld, that the defendant 
might lawfully remove it. The court said: ‘It 
has been urged that the charge of the court, justify- 
ing this diversion of half the water from the stream, 
by means of a dam half of which rests upon the de- 
fendant’s land, if it caused no appreciable injury to 
them, is to be maintained in this country as needful 
for purposes of manufactures, in our altered circum- 
stances. This would no doubt be very useful, and 
conducive in many instances to the public conven- 
ience. But we find no sufficient basis upon which 
to rest any such determination. The land beyond 
the middle of the stream is confessedly the defend- 
ant’s. The plaintiff had no right to use it, more or 
less, or to abridge either the defendant’s present or 
prospective use of it. And no court or legislature 
has any power to give him any such right. It is 
not needful for one to appropriate the water of a 
stream to some special use, before he can complain 
of its diversion by another. If this were so, one 
having mill sites of ever so much value might lose 
all beneficial use of them, and indeed the title, by 
long continued encroachments upon them, before 
he got ready to use them, which would establish, 
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what was formerly attempted to be maintained, at 
common law, an exclusive right to use the water 
merely by prior occupancy, and in spite of the in- 
terest of others.” 

So in Hodges v. Raymond, 9 Mass. 316, it was held 
that the owner of an ancient mill may lawfully 
enter the close of another, and remove a dam erected 
therein, by which the water of the stream below the 
mill is made to flow back and prevent the mill from 
grinding. Much to this effect are Gleason v. Gary, 
4 Conn. 418; Strong v. Benedict, 5 id. 219, and Rob- 
erts v, Rose, L. R., 1 Ex. 82; Jewell v. Gardiner, 
12 Mass. 311; Heath v. Williams, 25 Me. 209; 
Wright v. Moore, 38 Ala. 599 ; Moffatt v. Brewer, 1 
G. Greene, 348. 

But the party exercising the right to abate a 
nuisance can only remove so much of it as consti- 
tutes the nuisance. So where the nuisance consists 
in maintaining a dam at agreater height than the 
party is entitled to do, the party injured thereby 
may not destroy the dam, but only reduce it to the 
lawful height. Dyer v. Depui, 5 Whart. 584. So 
of excessive conies and burrows. Cooper v. Mar- 
shall, 1 Burr, 259. So of a high house obstructing 
ancient lights. Rex v. Papineau, 2 Str. 688. 

And if there are two ways of abating the nuis- 
ance the injured party must choose the less mischiev- 
ous. Roberts v. Rose, supra. And he may be en- 
joined from pursuing the other way. Id. And he 
is liable in damages for unnecessary injury in the 
abating. Gates v. Blincoe, 2 Dana, 158. See Calef 
v. Thomas, 81 Ill. 478 ; Moffett v. Brewer, supra. 

To justify the abating the thing must have been a 
nuisance at the time. Gates v. Blincoe,2 Dana. 158. 
The court said: ‘‘A nuisance must be actually subsist- 
ing, to the injury of the public or of some individual, 
before any person should be suffered to resort to a 
remedy so critical, perilous and extraordinary, as 
that of his own will and power, which necessity 
alone indulges, in cases of extremity or great emer- 
gency, in which no ordinary remedy remedy will be 
altogether effectual. The public peace should not 
be jeoparded by permitting individuals to redress 
their own wrongs, when they might obtain ade- 
quate security and indemnity by a resort to any of 
the ordinary remedies in courts of justice.” 

This private remedy is limited to cases of par- 
ticular emergency, requiring a speedy remedy, and 
must be exercised within a reasonable time, and 
with the least practicable injury. Moffett v. Brewer, 
supra. So it was held in this case that although the 
injured party might reduce or destroy a dam itself, 
he had no right to divert the water. The court said: 
‘‘The abatement should be limited to its necessities ; 
and with the least practicable injury, be confined to 
the object which creates the grievance.” ‘‘This 
summary method of redressing a grievance, by the 
act of an injured party, should be regarded with 
great jealousy, and authorized only in cases of par- 
ticular emergency, requiring a more speedy remedy 
than can be had by the ordinary proceedings at 
law.” And soin Finley v. Hershey, 41 Towa, 389, 
it was held that to abate a nuisance occasioned by 








a pond of water, one injured thereby has not the 
right to fill up the bed of the water, but only to 
remove the cause of the impurity, or restrain the 
offending party. 

The exercise of the remedy must have no ten- 
dency toa breach of the peace. So one may not 
demolish a dwelling-house actually inhabited at the 
time, although itis a nuisance. Perry v. Fitzhowe, 
8 Ad. & El. (N. 8.) 757. Denman, C. J., said: ‘It 
is obvious that the act done is under such circum- 
stances probably dangerous to human life, and cal- 
culated in the highest degree to excite violence and 
breach of the peace. The law will not permit any 
man to pursue his remedy at such risks, and there- 
fore we think it unnecessary to show that there 
was an actual breach of the peace.” 





REMOVAL OF CAUSE—SECOND REMOVAL. 
SUPREME COURT OF THE UNITED STATES, 
MARCH 30, 1883. 


St. PAuL AND CHICAGO RatLway Co. v. MCLEAN. 

Where upon the removal of a cause from the State court the 
copy of the record is not filed within the time fixed by 
statute, it is within the legal discretion of the Federal 
court to remand the cause, and the order remanding it 
for that reason should not be disturbed unless it clearly 
appears that the discretion with which the court is in- 
vested has been improperly exercised. 

If upon the first removal the Federal court declines to pro- 
ceed, and remands the cause because of the failure to file 
the copy of the record within due time, the same party is 
not entitled, under existing laws, to file in the State court 
a second petition for removal upon the same ground, 

N error to the Circuit Court of the United States for 

the Southern District of New York. The opinion 
states the case. 

HARLAN, J. This action was brought in the Court 
of Common Pleas for the city and county of NewYork 
by Samuel McLean, a citizen of that State, against 
the St. Paul and Chicago Railway Company, a corpor- 
ationof the State of Minnesota. After answer, the 
action was, upon the petition of the defendant, accom- 
panied by a proper bond, removed for trial into the 
Circuit Court of the United States for the Southern 
District of New York. The sole ground of removal 
was that the case presented a controversy between 
citizens of different States. The removal was had 
before the term at which the cause could have been 
first tried in the State court. The first day of the 
next session of the Federal court succeeding the re- 
moval was the 7th day of April, 1879. But the copy 
of the record from the State court was not filed in the 
Federal court until April 10, 1879, on which day, upon 
motion of the attorney for the company, an ex parie 
order was made, stating the filing of such copy, the 
appearance of defendant, and that the action should 
proceed in that court as if originally commenced 
therein. Subsequently, April 14, 1879, the plaintiff, 
upon notice to defendant, moved the court to remand 
the cause for the failure of the defendant to file a 
copy of the record and enter his appearance within 
the time prescribed by statute. This motion was re- 
sisted upon the ground, supported by affidavit, that it 
was by inadvertence that the record was not filed in 
the Federal court in proper time, and that counsel] did 
not discover that fact until April 10, 1879, when it was 
filed, and notice thereof on the same day, given to 
plaintiffs attorney. This motion to remand was 
granted by an order entered May 24, 1879. 
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On the 28th of May, 1879, the company filed in the 
State court a second petition, accompanied by the 
required bond, for the removal of the action into the 
Federal court upon the same grounds as those speci- 
fied in its first petition. A copy of the record was 
promptly filed in the Federal court, but the caus@ 
upon motion of plaintiff was again remanded by an 
order entered December 27, 1879. 

The present writ of error brings before this court 
both of the orders of the Circuit Court remanding the 
cause to the State court. 

In Removal cases, 100 U. 8. 474, the court had occa- 
sion to construe the act of March 3, 1875, determining 
the jurisdiction of Circuit Courts of the United States 
and regulating the removal of causes from State 
courts. The court there said, speaking by the chief 
justice: ‘* While the act of Congress requires security 
that the transcript shall be filed on the first day, it 
nowhere appears that the Circuit Court is to be de- 
prived of its jurisdiction, if by accident the party is 
delayed until a later day of the term. If the Circuit 
Court, for good cause shown, accepts the transfer after 
the day and during the term, its jurisdiction will asa 
general rule be complete and the removal properly 
effected. In reference to this language, it was said in 
Railroad Co. v. Koontz, 104 U. 8. 16: “This was as 
far as it was necessary to go in that case, and in enter- 
ing as we did then on the construction of the act of 
1875, it was deemed advisable to confine our decision 
to the facts we then had before us.’’ In the latter 
case, it was further determined that ‘“‘if the petition- 
ing party iskept by his adversary, and against his 
will, in the State court, and forced to atrial there on 
the merits, he may after having obtained in the regu- 
lar course of procedure a reversal of the judgment and 
an order for the allowance of the removal, enter the 
cause in the Circuit Court, notwithstanding the term 
of that court has gone by during which, under other 
circumstances, the record should have been entered.” 

In National Steamship Co. v. Tugman, at the present 
term, it was ruled that upon the filing of the petition 
for removal, accompanied by a proper bond—the suit 
being removable under the statute—the jurisdiction 
of the Federal court immediately attached in advance 
of the filing of a copy of the record; and that whether 
that court should retain jurisdiction, or dismiss or re- 
mand the action because of the failure to file such 
copy, was for it, not for the State court to deter- 
mine. 

These cases abundantly sustain the proposition that 
the failure of the defendant, to file the copy on or 
before the first day of the succeeding session of the 
Federal court, does not deprive that court of jurisdsc- 
tion to proceed in the action, and that whether it 
should do so or not upon the filing of the copy is for it 
to determine. In this case it was undoubtedly within 
the sound legal discretion of the Circuit Court to pro- 
ceed as if the copy had been filed within the time pre- 
scribed by statute. But clearly it had alike discre- 
tion to determine whether the reasons given for the 
failure to comply in that respect with the law were 
sufficient. We do not say that in the exercise of that 
discretion the court may not commit an error which 
would bring its action under the reviewing power of 
this court. But since the question, whether the cause 
should be remanded for failure to file the necessary 
copy in due time, is one of law and fact, its determina- 
tion to remand for such areason should not be dis- 
turbed unless it clearly appears that the discretion 
with which the court is invested has been improperly 
exercised. 

We perceive no ground whatever to question the 
correctness of the order of May 28, 1879, or to con- 
clude that there was any abuse by the court of its dis- 
cretion. The only reason given for the failure to file 





the transcript within proper time was inadvertence 
upon the part of counsel; in other words the filing was 
overlooked. It is scarcely necessary to say that this 
did not constitute a sufficient legal reason for not com- 
plying with the statute. At any rate, the refusal of 
the court to accept it as satisfactory cannot be deemed 
erroneous. 

But it is contended that the order of December 27, 
1879, remanding the cause, was erroneous, because the 
copy upon the second petition for removal was filed 
in the Federal court within due time, after that peti- 
tion with the accompanying bond was presented in the 
State court. Assuming that the second petition for 
removal was filed before or at the term at which the 
cause could have been tried in the State court, we are 
of opinion that a party is not entitled, under existing 
laws, to filea second petition for the removal upon 
the same grounds, where upon the first removal by 
the same party, the Federal court declined to proceed 
and remanded the suit, because of his failure to file 
the required copy within the time fixed by the stat- 
ute. When the Circuit Court first remanded the 
cause—the order to that effect not being superseded— 
the State court was reinvested with jurisdiction, 
which could not be defeated by another removal upon 
the same grounds and by the same party. A different 
construction of the statute, it can be readily seen, 
might work injurious delays in the preparation and 


trial of causes. 
Judgment affirmed. 


NEGLIGENCE OF RAILWAY COMPANY AND 
TRAVELLER ON HIGHWAY. 


RHODE ISLAND SUPREME COURT, FEBRUARY 10, 1883. 

ORMSBEE V. BostToN & PROVIDENCE RAILROAD Co.* 

A travelleron a highway, when about to cross a railroad 
track, is bound tolook up and down the track before 
crossing, although the railroad company may not have 
given the ordinary signals. Neglect so to do is, in case of 
accident, contributory negligence on the part of the trav- 
eller, unless obstructions prevent a view of the track, or 
unless he had some assurance of safety from the railroad 
company which excuses him. 

O., a deaf mute, was struck and killed by a train of cars 
which was making a flying switch across ahighway. The 
engine had passed by, and O. walked in the highway on to 
the track, “* bent forward, as an old man would walk, with 
his head bowed down, looking toward the engine.”’ There 
Wus an unobstructed view of the tracks for a long distance 
in both directions; a gate was closed across the highway 
on the further side of the tracks ; but there was no sta- 
tionary bell or whistle sounded as required by the statute. 
In an action by O.’s administrator against the railroad 
company for causing O.’s death, held, that O.’s negli- 
gence precluded a recovery. 

P gran by an administratrix for damages from the 

death of her intestate through the negligence of 
defendant. The opinion states the facts. Defendant 
petitioned for a new trial. 
E. L. Barney and Perce & Hallett, for plaintiff. 
Arnold Green, for defendant. 


Srrvess, J. In this case it appeared that Paschal 
Ormsbee, plaintiff's husband and intestate, adeaf mute, 
was killed while attempting to cross defendants’ track 
at a public crossing in East Providence. At this cross- 
ing there was an unobstructed view of the track in 
both directions, for a long distance, from the approach 
on the west side where Ormsbee was; there was day- 
light at the time, and a gate was down on the east side, 
in plain view from the west side, but no stationary 
bell or whistle was sounded while the train was cross- 
ing as required by statute. As a train was making 





*To appear in 14 Rhode Island Reports. 
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a “ flying-switch,”’ so called, the engine having passed 
the crossing toward the south and then backed toward 
it on another track, Ormsbee walked to and upon the 
track, ‘‘ bent forward as an old man would walk, with 
his head bowed down looking toward the engine,” as 
stated by the witnesses who saw him. Without look- 
ing to the north, whence the cars were approaching, 
he was struck by the forward car and instantly kilied. 
Upon this state of facts the defendant claims that the 
plaintiff cannot recover, because Ormsbee was guilty 
of negligence in not looking both ways before he step- 
ped upon the track, and asked for such a ruling. 

It was however left to the jury to say whether the 
diversion of his attention by the passing and backing 
of the engine would excuse him for not doing so, or 
whether in view of that fact he was bound to look 
elsewhere. 

That ordinary prudence requires one who enters up- 
ou so dangerous a place as a railroad crossing to use 
his senses, to listen, to look or to take some precaution 
for the purpose of ascertaining whether he may cross 
in safety is an established rule both of law and ex- 
perience. 

Railroad Co. vy. Houston, 5 Otto, 697; Wright v. 
Boston & Maine R. Co., 129 Mass. 440; Hinckley v. 
Cape Cod R. Co., 120 id. 257; Allyn v. Boston & Albany 
R. Co., 105 id. 77; Butterfield v. Western R. Co., 10 
Allen, 582; McGrath v. N. Y. Cent. ete. R. Co., 59 N, 
Y. 468; Gorton v. Erie R. Co., 45 id. 660; Harty v. 
Central R. Co., 42 id. 468; Wilcox v. Rome, Water- 
town, etc., R. Co., 39 id. 358; Wilds v. Hudson River 
R. Co., 24 id. 430; Chicago & North West. R. Co. v. 
Hatch, 79 Ill. 137; /ilinois Central R. Co. v. Goddard, 
72 id. 567; Chicago, Rock Island, etc., R. Co. v. Bell, 70 
id. 102; St. Lowis & South East. R. Co. v. Mathias, 50 
Ind. 65; Haines v. Illinois Cent. R. Co., 41 Iowa, 227; 
Brown v. Milwaukee & St. Paul R. Co., 22 Minn. 165; 
Benton v. Cent. R. Co., 42 Iowa, 192; Pennsylvania R, 
Co. v. Righter, 42 N. J. Law, 180; Zimmerman v. Han- 
nibal & St. Joseph R. Co., 71 Mo. 476. 

We have been referred to numerous cases in the 
elaborate brief of the plaintiff, which it is claimed, 
show that this is not a rule of law, but a matter of fact, 
the propriety or necessity of which is to be determined 
by the jury, An examination of these cases however 
shows that most of them are not in conflict with such a 
rule but may be classed as exceptions to it on the fol- 
lowing grounds. 

First. Where the view of the track is obstructed, 
and hence where the injured party not being able to 
see, is obliged to act upon his judgment at the time; 
in other words where compliance with the rule would 
be impracticable or unavailing. 

Commonwealth vy. Fitchburg R. Co., 10 Allen, 189; 
Craig v. New York & New Haven R. Co., 118 Mass. 
431; Webb v. Portland & Kennebec R. Co., 57 Me. 117; 
Johnson v. Hudson River R. Co., 20 N. Y. 66; Con- 
tinental Improvement Co. v. Stead, 5 Otto, 161; Penn- 
sylvania R. Co. vy. Ogier, 35 Penn. 60; Fordham v. 
London, Brighton, etc., R. Co., L. R., 3 C. P. 368; 
Stubley v. London & North Western R. Co., L. R., 1 
Exch. 13; Dublin, Wicklow & Wexford R. Co. vy. Slat- 
tery, L. R., 3 App. Cas. 1155. 

In this last case Lord Chancellor Cairns remarks: 
“Tf a railway train, which ought to whistle when pass- 
ing through a station, were to pass through without 
whistling, and a man were in broad daylight, and 
without any thing either in the structure of the line or 
otherwise to obstruct his view, to cross in front of the 
advancing train and to be killed, I should think the 
judge ought to tell the jury that it was the folly and 
recklessness of the man and not the carelessness of the 
company which caused his death.” 

Second. Where the injured person was a passenger 
going to or alighting froma train, and hence under 





an implied invitation and assurance by the company 
to cross the track in safety. 

Brassell v. New York Cent., etc., R. Co., 84 N. Y. 241; 
Gaynor v. Old Colony & Newport R. Co., 100 Mass. 208; 
Chaffee v. Boston & Lowell R. Co., 104 id. 108; Mayo 
v. Boston & Maine R. Co., 104 id. 1387; Wheelock v. 
Boston & Albang 2. Co., 105 id. 203; Stapley v. London, 
Brighton, etc. R. Co., L. R., 1 Exch. 21. 

Third. Where the direct act of some agent of the 
company had put the person off his guard and induced 
him to cross the track without precaution. Warren v. 
Fitchburg R. Co.,8 Allen, 227. In this case the plaint- 
iff was a passenger and shown across the track by the 
station agent. 

Other cases cited by the plaintiff apparently, but 
most of them only apparently, sustain her claim that 
an omission to look where the view is plain is not neg- 
ligence as a matter of Jaw but a question for the jury. 

In Williams v. Grealy, 112 Mass. 79, the court refused 
to disturb a verdict for the plaintiff for an injury from 
a runaway horse, toward which it was claimed she did 
not look, on the ground that they were left in ignorance 
by the record ‘‘ of what was proved as what to other 
objects were in the street or whether the horse could 
have been seen by her.’ <A dictum follows that the 
mere fact of not looking when one attempts to crossa 
railroad is not conclusive evidence of want of care, 
citing only Chaffee v. Boston & Lowell &. Co., 104 Mass. 
108, which was the case of a passenger. 

French v. Taunton Branch &. Co., 116 Mass. 537, is a 
case exactly in point for the plaintiff; but as it is in 
conflict with the earlier and later decisions of the 
same court above cited, we cannot regard it as au- 
thoriry. Furthermore it purports to rest only on the 
authority of Wheelock v. Boston & Albuny R. Co., 105 
Mass. 203, and Chaffee v. Boston & Lowell FR. Co., 104 
id 108, both of which were cases of passengers, there- 
fore not applicable, and that of Allyn v. Boston & Al- 
bany FR. Co., 105 Mass. 77, which is directly contrary 
to the decision of the case, holding that as a driver 
did not look there was no evidence of due care for the 
jury, and that the fact that he did not know there 
was a railroad, there was no excuse, because he must 
have seen it if looking, and if he was not looking he 
was negligent. 

In some of the New York cases, there was an evi- 
dent inclination to hold the law as claimed by the 
plaintiff, not by direct statement to that effect, it is 
true, but substantially that, by allowing the plaintiff's 
case to be determined in view of the defendant’s neg- 
ligence. 

In Brown v. New York Cent., etc., R. Co., 32N. Y. 
597, a case similar to the one before us, a majority of 
the court held that as there were no signals of danger, 
the driver’s care was a question for the jury, even 
though he might have seen the cars in time to have 
stopped. But in this case there were obstructions to 
the view until one was close upon the track, and the 
driver stopped twice for cars to pass; so that it is by 
no means certain that the court meant to decide as 
much as their language would imply. 

This case was affirmed in Stillwell v. New York Cent. 
R. Co., 34 N. Y. 29, another case growing out of the 
same accident. Again in Ernst v. Hudson River R. 
Co., 35 N. Y. 9, it was broadly laid down that a trav- 
eller is not bound to look up and down a track before 
crossing when there is no signal of approaching cars, 
anda nonsuit was reversed, After a trial the case 
came up again in 39 N. Y. 61, and a judgment for the 
plaintiff was affirmed, but by a majority, on the grounds 
that under all the circumstances it was doubtful 
whether the traveller did or did not look up and down 
the track as far as he could see it; whether in the 
short distance he had to drive, he could, if he did look, 
see the approaching train, etc.; clear questions of fact 
for a jury. 
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The doctrine of the former decision is repudiated in 
these words: ‘A traveller approaching a railroad 
track is bound to use his eyes and ears, so far as there 
is opportunity. Negligence in the railroad company 
in the giving of signals or in omitting precautions of 
any kind, will not excuse his omission to be diligent in 
such use of his own means of avoiding danger. And 
where, by such use of his senses, the traveller might 
avoid danger, notwithstanding the neglect to give 
signals or warning, his omission is concurring negli- 
gence, and should be so peremptorily declared by the 
court; and where proof of this is clear, the 
plaintiff thus negligent should be nonsuited.”’ 

But this very question, in its simplicity, was again 
before the court in Wilcox v. Home, Watertown, etc., 
Rk. Co., 39. N. Y. 358. At a highway crossing, where 
approaching cars could be seen in season to avoid them, 
a shifting engine had passed in one direction, while a 
train, without sounding bell or whistle was coming 
from another. The rule was laid down with clearness 
and certainty that in such a case a man must look. 
Miller, J., says p. 366; “It is very plain that the de- 
ceased could have seen the approaching train had he 
looked for that purpose. ‘There were no obstructions 
to his vision and no occasion to divert his attention 
which excused him from observing. To hold that a 
party is excused, where he has been careless, because 
the other party has failed to give the accustomed sig- 
nals or forany other act of negligence on his part, 
strikes at the principle on which such actions are 
based. Such a rule is not sustained by any of the ad. 
judged cases.’”’ In this opinion the foregoing cases 
are reviewed, and an attempt is made to distinguish 
them. So far however as they hold that neglect by 
the railroad company to give signals exonerates a 
traveller from the duty of looking for what he may 
plainly see, they are practically overruled; and by 
reference to the later cases cited above it appears that 
this decision has been followed, and that the rule 
therein laid down is the law in New York. 

In Detroit & Milwaukee R. Co. v. Van Steinburg, 17 
Mich. 99, it is to be noticed that after a verdict for the 
plaintiff, defendant in error, a new trial was granted 
upon questions of admissibility of evidence. Never- 
theless the court approved the leaving of the plaintiffs 
negligence to the jury, but upon the ground that as 
the train was coming with extraordinary and unpre- 
cedented speed, but for which he could have crossed 
in safety, and as he had heard its whistle at a half 
mile post and had looked for it at a point before 
reaching the track without seeing it, he might prop- 
erly rely on his calculations of ordinary time and dis- 
tance without looking again, and hence be in the ex- 
ercise of due care. Even upon this ground however 
Judge Campbell dissented, and Judge Cooley who 
gave the opinion, thought the jury should have found 
differently. The case is clearly distinguishable from 
the one before us. 

Wanless v. North Eastern 2. Co., L. R., 6 Q. B. 481, 
affirmed in North Eastern &. Co. v. Wanless, L. (R., 7 
H. L. 12, in which a verdict for the plaintiff was sus- 
tained is quite like the present case, but the question 
of contributory negligence was not raised in it. Kelly, 
C. B. says: ‘‘ 1am far from saying that these circum- 
stances which appear to have been proved at the trial 
were not evidence of contributory negligence; for I 
cannot say that any one crossing a railway, though it 
might have been intimated to him that he may cross 
in safety, still when he is upon the railway, ought not 
to look upon one side and uponthe other to see 
whether a train is approaching. But we are not 
called upon to determine any question of contributory 
negligence.”’ 

This review of the cases is sufficient to show the 
rule to be uniform and unquestionable, that a traveller 





in crossing a railroad, even in the absence of ordinary 
signals, must look up and down the track, except 
where he is unable to do so or where, as a passenger or 
otherwise, he has an assurance of safety from the 
company which excuses him. Indeed it is quite un- 
usual to find so little difference in so many cases, and 
it must be for the reason that the rule is founded, not 
in opinion or judgment, but in common prudence and 
experience to such an extent that courts can declare it 
as law. 

The question therefore which is decisive of this case, 
is whether Ormsbee was excused from compliance 
with this rule on account of the diversion of his atten- 
tion from the north by apprehension of danger from 
the engine backing from the south. 

Clearly not. To say that he was, would be to hold 
that danger apprehended in one direction excuses a 
person from looking to the other, which has never 
been claimed in any case. If danger threatens on one 
hand, a traveller on foot at least can stop until he sees 
whether there is safety on the other, and if he does 
not do this he takes the risk upon himself. It is no 
harsh rule that a man should turn his head to look for 
a train that may be in plain sight. 

With reference to the manifest visible peril Ormsbee 
took no precaution at all, and as this precludes the 
plaintiff's recovery, whatever may have been the de- 
fendant’s omission, it should have been so stated to the 
jury. 

It is unnecssary to consider the exceptions as to 
damages, as a new trial must be granted for the reason 
given. 

Petition granted. 


IMPLIED CONTRACT TO PAY AGENT AU- 
THORIZED TO BET NOT WAGERING. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, NOVEMBER 15, 1882. 


REED v. ANDERSON, 48 8. T. Rep., N.S. 474. 
Where a person authorizes another to bet for him in the 
agent’s own name, an implied request to pay if the bet be 
lost is involved in that authority ; and the moment the 
bet is made and the obligation to pay it if lost incurred, 
the authority to pay (if coupled with an interest based 
on good consideration) becomes irrevocable in law; and 
it isimmaterial that such obligation is not enforceable 
by process of law, if the non-fulfillment of it would en- 
tail serious inconvenience or loss upon the agent. 
= to recover moneys paid to witness on bets 
made by plaintiff for defendant. The opinion 
states the facts. 

Hawkins, J. This action was brought to recover 
175l., the amount of three bets made by the plaintiff in 
his own name at the request of and for the defendant, 
and paid by the plaintiff to the winners thereof. The 
plaintiff is a turf commission agent, anda member of 
Tattersall’s subscription room. The defendant is a 
licensed victualler at South Shields. According to 
well-established usage, known to the defendant, a turf 
commission agent, instructed by an employer to 
back a horse, backs it in his own name, and becomes 
himself alone responsible to the layer of the odds, or 
the person with whom the bet is made; and on the 
settling day after the event, he receives or pays, as the 
case may be, rendering his own account to his em- 
ployer, paying to or receiving from him the balance of 
moneys won or lost. For some time before the Ascot 
meeting, 1881, the plaintiff had according to such us- 
age, been in the habit of backing horses for the de- 
fendant, of receiving bets won, paying bets lost, send- 
ing accounts to the defendant, and paying to or re- 
ceiving from him the balances thereof. On the Fri- 
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day of the Ascot meeting (17th June, 1881), the plaintiff 
being at Ascot received from the defendant a telegram 
to this effect. *‘ Put me fifty on Limestone, first race; 
pony all Archer's mounts; fifty Sword Dance, hun- 
dred Elf King, Wokiugham; hundred Red Rag filly, 
Castle Stakes. Reply.’’ This telegram, though 
handed in at South Shields at 12.8 Pp. M., and received 
at Ascot at 1.29 p. m., did not reach the plaintiff until 
1.40 P. M., at which time the first race for the day, in 
which Limestone ran, was over, that race having been 
run at half-past one; for that race, therefore, Lime- 
stone could not be backed. The second race of the 
day was the Wokingham Stakes, which was set down 
for two o’clock. For that race Sword Dance and Elf 
King, mentioned in the telegram and Valentino, rid- 
den by F. Archer, were entered; the plaintiff accord- 
ingly, acting on the telegram, backed in his own name 
Elf King for 1001.; Sword Dance for 50l., and Valentino 
(as one of Archer’s mounts) for 25l. Neither of these 
horses won; the consequence was that these bets, to 
the amount of 175l., the subject of the present action, 
were lost. At2.15 Pp. M., the plaintiff handed in at 
the telegraph office at Ascot the following message to 
the defendant: ‘‘ Nothing done Limestone or Archer’s 
mounts the first race—your message came ten minutes 
after the race.’”’ In this message, which was not de- 
livered to defendant until 3.14 Pp. M., it will be ob- 
served nothing is said about the second race; but at 
3.5 P. M., the plaintiff telegraphed the result of that 
race to defendant in these terms: ‘‘ Your message re- 
ceived; Viridis won.’’ This was evidently a mistake, 
for no such animal as Viridis ran in the race. The 
Wokingham was won by acolt by St. Albans out of 
Viridis. The mistake however is immaterial. This 
message was not received at South Shields until 3.35 
P. M., and then defendant had received information by 
telegram from another person of the result of the first 
two races. On the evening of the same day the de- 
fendant repudiated these bets and all liability in res- 
pect of them by the following letter to the plaintiff:— 
“Exchange Vaults, South Shields, 17th June, 1881. — 
Mr. Read, —1 find your message was not handed in 
before the race for the Wokingham Stakes; I had the 
result of the race ten minutes before I received your 
reply. I enclose you the message, which please return 
to me; they were both handed in at 2.15, that being 
fifteen minutes after the order of running; so I shall 
consider I am not on any thing for two first races to- 
day, as I cannot stand the messages being sent away 
after the race is over to say Lam on. In haste, I remain 
yours respectfully, J. Anderson.” In reply to this letter 
the plaintiff wrote to defendant as follows: —- ‘‘ Dear 
Sir,—The reason you did not get your message about 
Elf King, S. Dance, and F. Archer mounts sooner was 
on account of so many messages being sent about the 
results of the Wokingham Handicap. The following 
bets [ took for you. I inclose youthe names: 100— 
800 Elf King; Jacob, A. 50—225 S. Dance; Robinson, J. 
25—150 Valentino; Masterman.’’ With this letter the 
plaintiff sent a detailed account of the various bets he 
had made for the defendant during the Ascot meeting, 
and of the amounts which he wouid have to receive 
from and pay to the defendant. Ju number there 
were between fifty and sixty, and the account showed 
that upon these the defendant’s losses, including the 
bets in question, amounted to 1,420/. 0s. 5. whilst his 
Winnings were 7051. 17s. 4d. leaving a balance of 714l. 
3s. ld. to be paid by the defendant. The defendant in 
reply, on the 19th of June incloseda check for 5391. 3s. 
1d., as being the real balance due, and with regard to 
the difference, 175l., wrote thus: “TI cannot think 


about paying the other, as I have other people to please 
as well as myself, and paid for reply, and you say you 
received message ten minutes too late for first race, 
but you cannot give any excuse for not answering it 





until the next race was over. I am quite satisfied 
that had any of them won I should not have been on.” 
Other correspondence followed, but is not material 
for the question 1 have to decide. On the settling day 
the plaintiff paid the three bets in question to the 
winners of them. Had he not done so he would have 
been a ‘“‘ defaulter’’ within the meaning of the 3d rule 
of Tattersall’s new subscription room; and if upon 
complaint made to the committee of the room, the 
committee adjudged him to be so, his membership of 
the room would thereupon have ceased, and he would 
have been thence forward excluded from it, and by 
the 50th of the rules of racing made by the jockey 
club, if he had been reported by such committee as 
being a defaulter in bets, he would until his default 
had been cleared, have been subject to certain dis- 
qualifications mentioned in rule 49 of the rules of rac- 
ing as to entering and running horses. The conse- 
quences of becoming a defaulter would therefore have 
been very serious to the plaintiff. For the defendant 
it was contended, first, that the authority to make the 
bets in question was subject to an express condition 
that the defendant should be informed by the plaint- 
iff, by telegram delivered at the telegraph office before 
the race was run, that he was ‘‘on;”’ that is, that the 
bets had been made on his behalf; secondly, that if 
there was no such express condition, there was an uni- 
versal usage and custom importing a condition to that 
effect into every authority conveyed by telegram to 
back horses, when a reply was paid; and that inas- 
much as no reply telegram was handed in by the 
plaintiff for the defendant until a quarter of an hour 
after the race was run, the defendant was entitled to 
repudiate the bets as he did by his letter. The de- 
fendant further insisted that the bets were wagering 
contracts; that he had never given any authority to 
the plaintiff to pay them, and evenif he had, that au- 
thority was revoked before the money was actually 
paid. Iam of opinion, and I find asa fact, that there 
was no such express condition, nor is there any such 
usage or custom as contended for. The payment for 
areply toa telegram requesting the plaintiff to back 
the horses, no doubt was an intimation to the plaint- 
iff that the defendant desired to be speedily in- 
formed of what had been or what was about to 
be done on his behalf; but it did not constitute 
a condition to the plaintiff's authority to make the bets. 
As a matter of fact, where it cam be done, a message 
in reply is no doubt usually handed in at the office be- 
fore the race, but no universal custom or usage was es- 
tablished before me making it imperative upon the com- 
mission agent to do this as a condition to his binding 
his customer. Long and unreasonable delay in re- 
plying until after the race is run, and the event known, 
might under certain circumstances afford strong 
ground for suspecting that in fact the agent did not 
make the bets on behalf of his customer, and was 
fraudulently attempting to saddle him with the loss. 
There is however no evidence before me to justify such 
an imputation in the present case. It was clearly es- 
tablished to my satisfaction that the bets were made 
bona fide by the plaintiff for the defendant, in pursu- 
ance of the telegram, and that the plaintiff paid those 
bets in discharge of his liability to the persons with 
whom they were made. The objections of fact there- 
fore fail. This brings me to the consideration of the 
legal objections to the plaintiff's claim. I am of opin- 
ion that neither of them can be sustained. At com- 
mon law, wagers are not illegal, and before the pass- 
ing of 8 & 9 Vict., c. 109, actions were constantly 
brought and maintained to recover money won upon 
them. The object of 8 & 9 Vict., c. 109 (passed in 1845) 
was not to render illegal wagers which up to that time 
had been lawful, but simply to make the law no longer 
available for their enforcement, leaving the parties to 
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them to pay them or not as their sense of honor might 
dictate. Accordingly it was by the 18th section en- 
acted in these words: “ All contracts or agreements, 
whether by parol or in writing, by way of gaming or 
wagering, shall be null and void, and no suit shall be 
brought or maintained in any court of law or equity 
for recovering any sum of money or valuable thing al- 
leged to be won upon any wager.”’ There is nothing 
in this language to affect the legality of wagering con- 
tracts, they are simply rendered null and void, and 
not enforceable by any process of law. A host of au- 
thorities have settled this to be the true effect of the 
statute. I will mention only one ortwo. In Fitch v. 
Jones, 5 E. & B. 238, it was expressly so decided, Erle, 
J. saying: “I think that the defendant might with- 
out violating any law make a wager. If he lost he 
might without violating any law pay what he had lost.” 
In Hill v. Fox, 4 H. & N. 359, the same learned judge 
said that the parties do not violate any law by making 
a bet; but the law will not assist the winner in enforec- 
ing payment of it. In Ex parte Pyke; Re Lister, 38 
L. T. Rep., N. 8. 923; 8 Ch. Div. 754, I observe the 
Master of the Rolls, at p. 757, is reported to have 
spoken of gaming or betting being illegal. I feel sure 
that the learned judge must have been misunderstood; 
and in his judgment in Lynch v. Goodwin, 26 Solicitor’s 
Journal, 509, he expressly stated that a bet was void, 
but not illegal. But although the law will not compel 
the loser of a bet to pay it, he may lawfully do so if he 
please; and what he may lawfully do himself he may 
lawfully authorize any body else todo for him; and 
if by his request or authority another person pays his 
lost bets, the amount so paid can be recovered from 
him as so much money paid to his use. In Rosewarne 
v. Billing, 9 L. T. Rep., N.S. 441; 33 L. J., C. P. 55; 15 
C. B., N. 8. 316, the defendant had employed the 
plaintiff to make in his own name wagering contracts 
respecting mining shares, and the plaintiff accordingly 
made them and paid certain differences on such shares, 
and brought his action to recover from the defendant 
(his employer) the money so paid. In giving judgment 
for the plaintiff, Erle, C. J., said: “It is clear that 
though the defendant was not liable to pay the sums 
due under these wagering contracts, he might do so 
if he chose; and if a party loses a wager and requests 
another to pay it for him, he is liable to the party so 
paying it for money paid at his request.’’ Oldham v. 
Ramsden, 44 L. J. 309, C. P., is to the same effect; so 
is Ex parte Pyke; Re Lister, ubi sup., in which an ap- 
peal by the trustee under Lister's bankruptcy against 
the registrar for allowing a proof by Barrett for money 
lent and paid by him at Lister’s express request in 
discharge of lost bets at Tattersall’s was dismissed by 
the Court of Appeal. The request or authority to 
make such payments may be either expressed, or 
implied from usage or from the nature of the deal- 
ings between the parties themselves. If a person 
authorizes another to bet for him in his own name, an 
implied request to pay if the bets are lost is involved 
in that authority. For this too there is abundance 
of legal sanction. In Bubb v. Yelverton, 24 L. T. Rep., 
N.S. 263; L. Rep., 9 Eq. 471; 19 W. R. 739, which was 
a suit for the administration of the estate of the Mar- 
quis of Hastings, deceased, Lord Charles Ker claimed 
a sum of 8501., for money paid for the marquis for bets 
made and lost on his account, it was held by Lord 
Romilly, M. R., that a request to bet implied an au- 
thority to pay the bet if lost, and that Lord Charles 
Ker was entitled to prove against the estate of the 
marquis for the amount paid; see also Oldham v. 
Ramsden, ubi sup., Rosewarne v. Billing, ubi sup., and 
lastly, Lynch v. Goodwin, ubi sup. I am not aware 
that this last case has been reported in any of the reg- 
ular reports at present. In the present case I find as a 


fact, that at the time the defendant gave the author- | 





ity to make the bets, he gave also an implied author- 
ity to pay them if they should be lost. The defend- 
ant however contended, that assuming wagering con- 
tracts not to be illegal, and that a person who employs 
another to bet gives that other implied authority to 
pay, such authority may be revoked at any time be- 
fore payment is actually made, and that it was in 
fact revoked in the present case. Upon the evidence 
before me, I am of opinion, and find as a fact, that the 
defendant did not revoke the authority to pay; on the 
contrary by settling the rest of the account, he seems 
to me to have confirmed that authority to pay what- 
ever bets were honestlymade and lost on his account, 
and the correspondence satisfies me that he only de- 
sired to raise the question whether these particular 
bets were honestly made or not. Assuming however 
contrary to my opinion, that there was a revocation in 
fact, Iam of opinion such revocation was inoperative 
inlaw. Iam not aware that hitherto this point has 
been judicially decided, although it was shortly 
mooted in Hosewarne v. Billing, ubi sup. I think it 
right therefore to state my reasons for the conclusions 
to which I have arrived. Asa general rule a principal 
is no doubt at liberty to revoke the authority of his 
agent at his mere pleasure. But there are exceptions 
to this rule, one of which is that when the authority 
conferred by the principal is coupled with an interest 
based on good consideration, it is in contemplation of 
law irrevocable; that is though it may be revoked in 
fact, that is to say by express words, such revocation 
is of no avail. In Smart v. Saunders, 5 C. B. 895, 
Wilde, C. J., said: ‘*The result appears to be that 
where an agreement is entered into on a sufficient 
consideration, whereby an authority is given for the 
purpose of securing some benefit to the donee of the 
authority, such an authority is irrevocable.”’ See also 
Story on Agency, $$ 476,477. Inthe present case the 
authority to pay the bets iflost was coupled with an 
interest; it was the plaintiff's security against any loss 
by reason of the obligation he had personally incurred 
on the faith of that authority to pay the bets if lost; 
the consideration for that authority was the taking 
upon himself that responsibility at the defendant’s re- 
quest. Previous to the making of the bets the author- 
ity to bet might beyond all doubt have been revoked, 
but the instant the bets were made, and the obligation 
to pay them iflost incurred, the authority to pay be- 
came, in my judgment, irrevocable inlaw. In other 
words the case may be stated thus: Ifa principal em- 
ploys an agent to do alegal act, the doing of which 
may in the ordinary course of things put the agent 
under an absolute or contingent obligation to pay 
money to another, and at the same time gives him an 
authority if the obligation is incurred to discharge it 
at the principal’s expense, the moment the agent on 
the faith of that authority does the act, and so incurs 
the liability, the authority ceases to be revocable. 
The cases of Hampden v. Walsh, 33 L. T. Rep. (N. 8.), 

52;1Q. B. Div. 189; 45 L. J. 238, Q. B., and Diggle v. 
Higgs, 37 L. T. Rep. (N. 8.), 27; 2 Ex. Div. 422, were 
cited for the defendant in support of his contention 
that the authority to pay was revocable. These cases 
do not assist him; they were actions brought against 
stakeholders to recover back deposits on wagers, and 
the revocation of the authority to pay over to the 
winner was before the money was paid over; in each 
of those cases the stakeholders must be taken to have 
received the deposits subject to the legal obligation to 
return them to the depositors if demanded back 
before payment over. The stakeholder’s authority in 
those cases was coupled with no interest, and his posi- 
tion was unaffected by the revocation. Those cases 
are therefore not like the present, and do not fall 
within the exception to the rule I have referred to. 
The opinion I have expressed as to the irrevocability 
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of the authority to pay lost bets applies only to cases 
where the agent by the principal’s authority makes 
the bets in his own name so as to be personally re- 
sponsible forthem. If an agent were simply to make 
bets in the name of his principal, I am far from say- 
ing that the principal might not repudiate authority 
to pay at any time before payment was actually made, 
for his non-payment of bets made for him, and in his 
name, would not render his agent liable as a defaulter 
or subject such agent toloss or obloquy. It is not 
necessary however to decide this point now. The 
plaintiff's case may also, as it seems to me, be sup- 
ported on this ground, that if one man employs 
another to do a legal act, which in the ordinary course 
of things will involve the agent in obligations pecuni- 
ary or otherwise, a contract on the part of the em- 
ployer to indemnify his agent is implied by law. See 
Story on Agency, §§ 337-340, and 1 think it signifies 
nothing that such obligation is not enforceable in a 
court of justice if the non-fulfillment of it would entail 
serious inconvenience or loss upon the agent, for he is 
not bound to submit to these things for his employer, 
if by doing that which was in contemplation of both 
at the time of the employment, he can avoid them, as 
he can in the case of bets lost, by paying them; and he 
is not bound, in my opinion, to incur the odium and 
consequences of repudiating his honorable engage- 
ments. As a matter of fact, I find that when the 
plaintiff in this case was employed to bet there was a 
tacit agreement on the part of the defendant to in- 
demnify him against all the ordinary consequences of 
his so doing. In pleading, sucha contract of indem- 
nity might in substance be thus described: In con- 
sideration that the plaintiff as a turf commission agent 
would at the request of the defendant, and as his 
agent, make for him in his, the plaintiff's own name, 
certain bets, subject to and according to the usage of 
Tattersall’s, the defendant promised that he would 
indemnify the plaintiff against all the consequences of 
making such bets according to such usages, etc. 
Many cases might be cited to show that sucha con- 
tract, though made with reference to and in contem- 
plation of wagering contracts, is not in itself a wager- 
ing contract. See Bubb v. Yelverton, wbi supra; 
Johnson v. Lansley, 19 L. T. Rep. (O. 8.), 158 and 168; 
12 C. B. 468; Beeston v. Beeston, 33 L. T. Rep. (N.8.), 
700; 1 Ex. Div. 13; 45 L. J. 230, Ex. The result is that 
ifa person employs another to bet for him in the 
agent’s own name, an authority to pay the bets if lost 
is coupled with the employment, and although before 
the bet is made the employment and authority are 
both revocable, the moment the employment is ful- 
filled by the making of the bet the authority to pay it 
if lost becomes irrevocable. For the reasons I have 
stated I am of opinion that the plaintiff is entitled to 
my judgment for the amount he claims, and I give 
judgment accordingly. On full consideration I have 
determined to allow such amendments (if any) in the 
pleadings as may be necessary to raise all the legal 
questions involved in the case, in order that it may be 
determined upon its true legal merits. The costs will 
follow the event of the action. 
Judgment for the plaintiff. 








RELIGIOUS SOCIETY —EXPULSION FROM— 
CONSTITUTIONAL LAW. 


KENTUCKY COURT OF APPEALS. FEB. 238, 1883. 


Hitter vy. St ALoystus Socrrry. 


Where one has been expelled from a religious society for 
non-performance of the religious duties required of 
him by the society's constitution, he is not entitled to 
restoration, although he may have ee paid his dues, 
on the ground that his civilrights have been diminished 
on account of his religion, contrary to the Constitution; 
nor can he recover back the dues so paid. 








: aon opinion states the case. 


Hallam and Perkins, for appellant. 
O’ Hara and Bryan, for appellee. 


RicHARDs, J. Appellant commenced an action 
against the appellee, alleging its incorporation by an 
act of the general assembly of Kentucky, and that he 
became a member thereof, ‘‘ whereby the said society 
and the plaintiff entered into a mutual contract, the 
terms of which will be found in the constitution of 
the said society,”’ a copy of which was filed as part of 
the petition. He further stated that he had paid his 
monthly dues and assessments, as provided by the 
constitution, which in turn required the corporation 
to pay to him, in case of sickness or injury, four dol- 
lars per week so long as he might be unable to work 
for a living, and to pay to his family, after his death, 
fifty cents from each member of the society, and in 
the event he should survive his wife, to pay to him 
fifty cents for each member; but it i8 not specifically 
alleged that he had awife. As abreach it is stated 
that ‘“‘the said defendant refused to receive from 
plaintiff his regular monthly dues, declaring that he 
was no longer amember of said society, nor any 
longer entitled to the benefits accruing, or likely to 
accrue under the said constitution, and that the de- 
fendant still refuses to receive plaintiff into fellow- 
ship as a member of the said society, or as entitled to 
the benefits thereof.’’ He prayed that the defendant - 
be either compelled to restore him to fellowship, 
or refund the money paid as dues, assessments, 
etc. 

The defendant in its answer, as amended, relied 
upon its constitution that was in force when the 
plaintiff became a member, and alleged that he had 
been expelled, by virtue of the power reserved in 
said constitution, for the violation of certain of its 
provisions. 

The articles of the constitution, which he is accused 
of violating, are as follows: 

‘* Every member is bound to do his duty asa Cath- 
olic Christian, especially not to neglect his Easter 
communion and confession.” 

‘“‘All members are * * bound to attend general 
communion on the fourth Sunday after Easter, in the 
church to be chosen by the society."’ 

‘‘All members of this society are bound to join 
with this society during general communion, on this 
same day to appear with their respective socie- 
ties.” 

The answer alleges that the plaintiff ‘did not at- 
tend to his said confession and communion in the 
year 1879; ’’ and also “‘ failed and neglected to perform 
his duty and obligation of attending the annual festi- 
val or general communion, required by the constitu- 
tion of said society, for the said year;”’ that the con- 
stitution provided that fora neglect of these duties a 
member must positively be expelled;’’ that plaintiff 
had been charged with a violation of the constitution 
in this respect, and cited to appear and defend him- 
self; that he was present when the society considered 
the charges, and made no defense, ‘‘but on the con- 
trary, stated that he no longer desired to be a member 
of said society; ’’ and that therefore he had been duly 
expelled ; and that under the constitution ‘‘ members 
who for any reason have been expelled, have no claim 
whatever on the mouvey of said society.’’ 

The plaintiff conceiving that this answer presented 
no defense, submitted the case on the pleadings, 
without filinga reply, and a judgment having been 
rendered dismissing his petition, he prosecutes this 
appeal. 

It is urged in his behalf that he had the right to 
disregard the provisions of the constitution, for which 
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he was expelled, because they were unconstitutional 
and void. In support of this position we are referred 
to the Constitutions of the United States and of 
Kentucky. The former only provides that ‘“ Congress 
shall make no Jaw respecting an establishment of re- 
ligion, or prohibiting the free exercise thereof.’’ The 
provision of the latter relied on in argument is: ‘“That 
the civil rights, privileges, or capacities of any citizen 
shall in nowise be diminished or enlarged on account 
of his religion.”’ 

It was evidently the intention of the framers of the 
constitution of the defendant to limit its membership 
to those who adhered to the religious denomination 
known as the Roman Catholic. This is made manifest 
by many provisions scattered throughout that instru- 
ment. Adherence to that faith was made a pre-requis- 
ite to membership, and a departure therefrom was to 
result inevitably in expulsion. Appellant knew what 
would be required of him when he joined the society. 
His petition alleges that in becoming a member, a 
“mutual contract”’ was entered into between them, 
by which each undertook to perform the duties re- 
quired of them respectively by the constitution. Ap- 
pellant admitting that he has violated his part of the 
contract, nevertheless asks the chancellor to compel 
the society to perform its agreements, asserting that 
the provisions of the contract that he has broken are 
unconstitutional and void. Does the society propose 
to diminish any of his “civil rights, privileges or ca- 
pacities, on account of his religion?’’ It does not ap- 
pear that defendant had accumulated any property 
whatever. On the contrary it was only provided with 
the means of raising money for the assistance of its 
members and their families when misfortune over- 
took them. It had no source of revenue, except the 
dues, assessments, and contributions of its members. 
Out of these it was to furnish four dollars a week to 
those who were so sick orinjured as not to be able to 
labor. And incase of death, each member was to 
contribute fifty cents as a special fund for the family. 
Moreover there isa standing committee, whose duty 
it is to “ look up the sick, and visit them twice a week, 
and in case of severe illness, to watch by their bedside 
at night, and at the approach of death to see that the 
member receives the last rites of the Roman Catholic 
church.” If he dies, this same committee is to ‘en- 
gage the pall-bearers and see to procuring the carriages 
and the mass, and pay for the same.”’ 

Plaintiff wants to be restored to his membership, so 
so that the society, when the emergency arises, shall 
be compelled to discharge these religious and charit- 
able duties for him and his family. 

It was decided in Louisiana that a suit by an ex- 
pelled member to compel restoration to a church 
membership on the ground that such restoration was 
necessary to enable him to enjuy the right of sepul_ 
ture acquired by him as a member, was premature. 
State v. Hebrew Congregation Dispersed of Judah, 31 
La. Ann, 205; S. C., 33 Am. Rep. 217. And the same 
might well be said of the appellant’s complaint, for it 
will be observed that he does not allege he is now en- 
titled to any of the pecuniary benefits of the society. 

But apart from this, we cannot see that appellee's rules 
are in any way inconsistent wlth the Constitution of 
Kentucky. The plaintiff never acquired the right 
to be thus watched and cared for in _ sickness, 
and to have his family provided for after his 
death, except upon the condition that he performed 
certain religious duties required of members of the 
Roman Catholic church. Those duties were to be 
performed every year during his membership in order 
to keep alive the corresponding obligations of his 
fellow members. This right was at most but a condi- 














tional one, and has never been “diminished” by any 
act of the society. 


If this court should order his 
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restoration, it would thereby be converting a condi- 
tional right into one that is absolute. This could not 
be done without infringing upon the religious liberties 
of the other members. This is a religious organization 
under the auspices of the Roman Catholic church. 
One of its objects was: ‘‘ The promotion of Catholic 
life, through brotherly coherence in faith and love.” 
The answer alleges that plaintiff, by joining a secret 
society, has rendered it impossible for him consistently 
to discharge the religious duties required of him by the 
defendairt, and that he has announced to them that he 
no longer desired to be a member. To attempt to 
compel those who have remained faithful to the tenets 
of this religious society to restore plaintiff to “full 
fellowship,’’ would be an arbitrary effort of “human 
authority to control or interfere with the rights of 
conscience”’ guaranteed to the other members, an injus- 
tice prohibited by the Constitution of Kentucky; to 
compel them to watch and care for plaintiff in times 
of sickness, and contribute to the support of his family 
after death, when they have only agreed to do this for 
those who remain true to theirchurch, would be to dis- 
regard and trample upon that mutuality which lies at 
the foundation of all contracts; to demand of them 
that they shall ‘‘see that he receives the last rites of 
the Roman Catholic church,’”’ and when death has 
claimed him, that the solemn ceremony of ‘* Mass’’ be 
said for the repose of his soul, would be to require of 
them what would be impossible, except by an utter 
disregard of the liberty of conscience of all those who 
worship God according to the doctrines of that church. 
The religious liberty of every denomination in this land 
demands that no such principle as this be declared as 
the law of Kentucky. 

In the case of the People v. Saint Franciscus Benevo- 
lent Society, 24 How. Pr. 216, relied on by appellant, it 
does not appear whether the by-law under which the 
member was expelled was in force at the time of his 
initiation. Moreover the society was organized under 
a general statute for the incorporation of charitable 
and benevolent institutions, and the court seem to 
place great stress upon that fact. They were careful 
to say, “ this position will of course have no relation 
to any rules and regulations, or articles of faith 
adopted by any religious denomination or society, and 
for adeparture from which the member is liable to 
punisument or removal.”’ 

For the reasons above indicated, the judgment is 
affirmed. 





——_—___¢—_____— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LA W--NAVIGABLE WATER--CHICAGO 
RIVER—STATES IN ABSENCE OF FEDERAL LEGISLATION 
MAY CONTROL TRAFFIC UPON AND ACROSS RIVERS— 
OPERATION OF DRA W-BRIDGE—ORDINANCE OF 1787, AS 
TO NORTH-WEST TERRITORY — APPROPRIATION BY 
CONGRESS FOR IMPROVEMENT.— (1) The Chicago river 
lies wholly within the boundaries of the State of Illi- 
nois, and is within the limits of the city of Chicago, a 
place of 600,000 inhabitants. Streets cross it over 
which there is a large amount of traffic. Those streets 
pass over it by meams of draw-bridges. The river is 
navigated by vessels of large size. The city of Chi- 
cago, under authority from the [llinois Legislature, 
passed an ordinance that fora designated hour each 
morning and each evening the draw-bridges should 
not be opened for the passage of vessels, and when 
opened at other times they should be kept open only 
ten minutes upon each occasion. The purpose of such 
ordinance was to secure uninterrupted traffic along 
the streets. Held, that the river was navigable waters 
of the United States, over which Congress under its 
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commercial power may exercise control to the extent 
necessary to protect, preserve, and improve their free 
navigation, but that until Congress interfered, the 
State of Illinois had full power to regulate bridges 
over the river. Held also, that the rights of commerce 
by vessels upon the river were not paramount tothe 
rightsof commerce upon the streets, and that the 
ordinance in question was a just and reasonable regu- 
lation. The power vested in the general government 
to regulate inter-State and foreign commerce involves 
the control of the waters of the United States which 
are navigable, in fact so far as it may be necessary to 
insure their free navigation, when by themselves or 
their connection with other waters they form a con- 
tinuous channel for commerce among the States or 
with foreign countries. The Daniel Ball, 10 Wall. 557. 
Such is the case with the Chicago river and its 
branches. The common-law test of the navigability of 
waters, that they are subject to the ebb and flow of 
the tide, grew out of the fact that in England there 
are no waters navigable in fact, or to any great extent, 
which are not also affected by the tide. That test has 
long since been discarded in this country. Vessels 
larger than any which existed in England, when that 
test was established, now navigate rivers and inland 
lakes for more than a thousand miles beyond the 
reach of any tide. That test only becomes important 
when considering the rights of riparian owners to the 
bed of the stream, as in some States it governs in that 
matter. But the States have full power to regulate 
within their limits matters of internal police, includ- 
ing in that general designation whatever will promote 
the peace, comfort, convenience, and prosperity of 
their people. This power embraces the construction 
of roads, canals, and bridges, and the establishment 
of ferries, and it can generally be exercised more 
wisely by the States than by a distant authority. 
Tuey are the first to see the importance of such means 
of internal communication, and are more deeply con- 
cerned than others in their wise management. When 
its power is exercised, so as to unnecessarily obstruct 
the navigation of the river or its branches, Congress 
may interfere and remove the obstruction. If the 
power of the State and that of the Federal govern- 
ment come in conflict, the latter must control and the 
former yield. This necessarily follows from the posi- 
tion given by the Constitution to legislation in pur- 
suance of it, as the supreme law of the land. But 
until Congress acts on the subject, the power of the 
State over bridges across its navigable streams is 
plenary. See Wilson v. Blackbird Creek Co.. 2 Pet, 
245; Gilman v. Philadelphia, 3 Wall. 7138; Pound v, 
Truck, 95 U. S. 459. The doctrine declared in these 
several decisions is in accordance with the more gen. 
eral doctrine now firmly established, that the commer. 
cial power of Congress is exclusive of State authority 
only when the subjects upon which it is exercised are 
national in their character, and admit and require 
uniformity of regulation affecting alike all the States. 
Upon such subjects only that authority can act which 
can speak for the whole country. Its non-action is 
therefore a declaration that they shall remain free 
from all regulation. Welton v. Missouri, 91 U. 8. 275; 
Henderson v. New York, 92 id. 259; County of Mobile 
v. Kimball, 102 id. 691. On the other hand, where the 
subjects on which the power may be exercised are 
local in their nature or operation, or constitute mere 
aids to commerce, the authority of the State may be 
exerted for their regulation and management until 
Congress interferes and supersedes it. As said in the 
County of Mobile v. Kimball: ‘The uniformity of 


commercial regulations, which the grant to Congress 
was designed to secure against conflicting State pro- 
visions, was necessarily intended only for cases where 
such uniformity is practicable. 


Where from the 





nature of the subject or the sphere of its operation, 
the case is local and limited, special regulations, 
adapted to the immediate locality, could only have 
been contemplated. State action upon such subjects 
can constitute no interference with the commercial 
power of Congress, for when that acts the State au- 
thority is superseded. Inaction of Congress upon 
these subjects of alocal nature or operation, umike 
its inaction upon matters affecting all the States and 
requiring uniformity of regulation, is not to be taken 
as a declaration that nothing shall be done in respect 
to them, but is rather to be deemed a declaration that 
for the time being and until it sees fit to act they may 
be regulated by State authority.” 102 U. 8S. 699. 
Bridges over navigable streams, which are entirely 
within the limits of a State, are of the latter class. 
The local authority can better appreciate their necessity 
and can better direct the manner in which they shall be 
used and regulated than a government at a distance. 
It is therefore a matter of good sense and practical 
wisdom to leave their control and management with 
the States, Congress having the power at all times to 
interfere and supersede their authority whenever they 
act arbitrarily and to the injury of commerce. (2) 
Held also, that the provision of the ordinance of 1787 
for the government of the territory of the United 
States north-west of the Ohio river, that, ‘‘ The nay- 
igable waters leading into the Mississippi and St. 
Lawrence, and the carrying places between them, 
shall be common highways and forever free, as well to 
the inhabitants of the said territory as to the citizens 
of the United States and those of any other States 
that may be admitted into the confederacy, without 
any tax, impost, or duty therefor’ did not constitute 
an interference by Congress with the navigation of 
Chicago river. Whatever limitation there was upon 
the powers of Illinois as a territory by the ordinance 
of 1787 or the legislation of Congress, it ceased to have 
any operative force, except as voluntarily adopted by 
her, after she became a State of the Union. On her 
admission she at once became entitled to and possessed 
of all the rights of dominion and sovereignty which 
belonged to the original States. She was admitted, 
and could be admitted, only on the same footing with 
them. ‘The language of the act of admission is ‘‘on an 
equal footing with the original States in all respects 
whatever.” 3 Stats. 536. Equality of constitutional 
right and power is the condition of all the States of 
the Union, old and new. Illinois therefore could 
afterward exercise the same power over rivers within 
her limits that Delaware exercised over Blackbird 
Creek, and Pennsylvania over the Schuylkill river. 
Pollard’s Lessee v. Hagan, 3 How. 212; Permoli v. 
First Municipality, id. 589; Strader v. Graham, 10 id. 
82. Besides the provision of the ordinance of 1787 is 
not violated by the action of the city of Chicago. The 
navigation of the Illinois river is free from any tax, 
impost, or duty, and its character asa common high- 
way is not affected by the fact that it is crossed by 
bridges. All highways, whether by land or water, are 
subject to such crossings as the public necessities and 
convenience may require, and their character as such 
is not changed, if the crossings are allowed under 
reasonable conditions, and not so asto needlessly ob- 
struct the use of the highways. In the sense in which 
the terms are used by publicists and statesmen, free 
navigation is consistent with ferries and bridges across 
a river for the transit of persons and merchandise as 
the necessities and convenience of the community 
may require. In Palmer v. Commissioners of Cuya- 
hoga, 3 McLean, 226, application was made to the 
Circuit Court of the United States in Ohio for an in- 
junction to restrain the erection of a draw-bridge over 
a river in that State on the ‘ground that it would ob- 
struct the navigation of the stream and injure the 
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property of the plaintiff. The application was founded 
on the provision of the fourth article of the ordinance 
mentioned. The court refused the injunction, observ- 
ing that “This provision does not prevent a State 
from improving the navigableness of these waters, by 
removing obstructions, or by dams and locks, so in- 
creasing the depth of the water as to extend the line 
of navigation. Nor does the ordinance prohibit the 
construction of any work on the river which the State 
may consider important to commercial intercourse. A 
dam may be thrown over the river, provided a lock is 
so constructed as to permit boats to pass with little or 
no delay, and without charge. A temporary delay, 
such as passing a lock, could not be considered as an 
obstruction prohibited by the ordinance.”’ And again: 
“A draw-bridge across a navigable water is not an ob- 
struction. Asthis would not be a work connected 
with the navigation of the river, no toll it is supposed 
could be charged forthe passage of boats. But the 
obstruction would be only momentary to raise the 
draw ; and as such a work may be very important ina 
general intercourse of a community, no doubt is en- 
tertained as to the power of the State to make the 
bridge.’’ The same observations may be made of the 
subsequent legislation of Congress declaring that nav- 
igable rivers within the territories of the United 
States shall be deemed public highways. 1 Stats. 468, § 
9;2 id. 279, $6. (3) Appropriations by Congress for 
the improvement of the stream, /eld not an inter- 
ference with the State power as to bridges over it. To 
render the action of the State invalid in constructing 
or authorizing the construction of bridges over one of 
its navigable streams the general government must 
directly interfere so as to supersede its authority and 
annul what it has done in the matter. Escanaba and 
Lake Michigan Transportation Co. v. City of Chicago. 
Opinion by Field, J. 

(Decided March 5, 1883.] 


CONTRACT — CONSTRUCTION OF WRITTEN CON- 
TROLLED BY EXTRINSIC FACTS.—Proposals for bids 
for 4,400,000 pounds of oats for army purposes were 
advertised by the United States. M. made several 
bids for 1,600,000 bushels at varying prices. H. also 
made bids. One bid of M. was accepted for 1,600,000 
pounds, and one bid of H. for 2,600,000 pounds was ac- 
cepted, and contracts were made with the parties 
identical in form. Each contract contained a clause 
by which in addition to the specific quantity of oats 
therein mentioned, the contractor agreed to supply 
such other quantity, more or less as might be required 
for the wants of the station where the oats were to be 
delivered. Held, that the government was not 
obliged to receive from M. oats beyond the amount 
for which his bid was accepted, even though the gov- 
ernment had use fora greater quantity of oats, and 
M. was able to and offered to supply such oats. Itisa 
fundamental rule that in the construction of con- 
tracts the courts may look not only to the language 
employed, but to the subject-matter and the surround- 
ing circumstances, and may avail themselves of the 
same light which the parties possessed when the con- 
tract was made. Nash v. Towne, 5 Wall. 689; Barreda 
v. Silsbee, 21 How. 161; Shaw v. Wilson, 9 Cl. & Fin. 
555; McDonald v. Longbottom, 1 El. & El. 987; Mun- 
ford v. Gething, 29 L. J.. C. P. 110; Carr v. Montefi- 
ore, 5 But. & 8. 408; Bradley v. United States, 98 U. 8. 
168. Thusin the case of Doe v Burt,1 T. R. 703, 
where a lease had been made by the plaintiff to the 
defendant of part of a messuage, together with a piece 
of ground thereunto adjoining, which piece of ground 
was used as a yard, and beneath the yard was a cellar, 
occupied by a third party under a lease previously 
granted to him by the plaintiff, and the occupant of 
the cellar continued to reside in it, and to pay rent to 





the plaintiff for three or four years after the latter had 
demised the yard to the defendant, but his lease hav- 
ing expired, and he having quitted the cellar, the de- 
fendant took possession of it, contending that the cel- 
lar had passed to him by the demise of the yard, the 
court held that parol evidence of the surrounding cir- 
cumstances was admissible to show that it did not 
_ Merriord v. United States. Opinion by Woods, 


[Decided April 9, 1883.] 


EQUITABLE ACTION—TO RESCIND CONVEYANCE TO 
CITY WHEN MODE OF PAYMENT NOT AUTHORIZED PRO- 
VIDED—MUNICIPAL CORPORATION.—Complainant sold 
land to a county at a specified price, and conveyed the 
same to the county, the county commissioners execut- 
ing back to him amortgage for a part of the pur- 
chase price payable at a fixed date. The county took 
possession of and occupied the land. The commis- 
sioners had power to purchase the land, but had no 
authority to bind thecounty by the mortgage. The 
county having failed to pay the mortgage, complain- 
ant brought action to compel the county to reconvey 
to him or to pay the mortgage. Held, that the com- 
plainant was entitled to equitable relief, and that the 
defense of illegality of contract would not avail to 
deprive him of the right to such relicf. Asthe agree- 
ment between the parties has failed by reason of the 
legal disability of the county to perform its part ac- 
cording to its conditions, the right of the vendor to 
rescind the contract and toa restitution of his title 
would seem to be as clear as it would be just, unless 
some valid reason to the contrary can be shown. As 
was said by this court in Marsh v. Fulton County, 10 
Wall. 676, and repeated in Louisiana v. Wood, 102 U. 
8. 294, ‘the obligation to do justice rests upon all 
persons, natural and artificial, and if a county obtains 
the money or property of others without authority, 
the law independent of any statute will compel resti- 
tution or compensation.’’ And see also Miltenberger 
v. Cook, 18 Wall. 421. The illegality in the contract 
related, not to its substance, but only to a specific 
mode of performance, and does not bring it within 
that class mentioned in Thomas v. Richmond, 12 Wall. 
349. The purchase itself as we have seen was expressly 
authorized. The agreement for definite times of pay- 
ment and for security alone was not authorized. It 
was not illegal in the sense of being prohibited as an 
offense; the power in that form was simply withheld. 
The policy of the law extends no further than merely 
to defeat what it does not permit, and imposes upon 
the parties no penalty. It thus falls within the rule, 
as stated by Mr. Pollock, in his Principles of Contract, 
264: ‘‘When no penalty is imposed, and the inten- 
tion of the legislature appears to be simply that the 
agreement is not to be enforced, then neither the 
agreement itself nor the performance of it is to be 
treated as unlawful for any other purpose.”’ Johnson 
vy. Meeker, 1 Wis. 436. The principle was applied in 
Morville v. {American Tract Society, 123 Mass. 129, 
where it was said: ‘‘The money of the plaintiff was 
taken and is still held by the defendant under an 
agreement which it is contended it had no power to 
make, and which if it had power to make it has 
wholly failed on its part to perform. It was money of 
the plaintiff, now in possession of the defendant, 
which in equity and good conscience it ought now to 
pay over, and which may be recovered back in an 
action for money had and received. The illegality is 
not that which arises where the contract is in viola- 
tion of public policy or of sound morals, and under 
which the law will give no aid to either party. The 
plaintiff himself is chargeable with no illegal act, and 
the corporation is the only one at fault in exceeding 
its corporate powers by making the express contract. 
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The plaintiff is not seeking to enforce that contract, 
but only to recover his own money and prevent the 
defendant from unjustly retaining the benefit of its 
own illegal act. He is doing nothing which must be 
regarded as a necessary affirmance of an illegal act.” 
The decision in Hitchcock v. Galveston, 96 U.S. 341, 
covers the very point. There a recovery was allowed 
for the value of the benefit conferred upon the munic- 
ipal corporation, notwithstanding, and indeed for the 
reason, that the contract to pay in bonds was held to 
be illegal and void. ‘It matters not,’’ said the court, 
“‘that the promise was to pay in a manner not author- 
ized by law. If payments cannot be made in bonds, 
because their issue is ultra vires, it would be sanction- 
ing rank injustice to hold that payment need not be 
made at all. Such is vot the law.’’ This doctrine was 
fully recognized by the Supreme Court of Nebraska as 
the law of that State in the case of Clark v. Saline 
County, 9 Neb. 516, in which it adopts from the decis- 
ion of the Supreme Court of California in Pimental v, 
San Francisco, 21 Cal. 362, the following language: 
“The city is not exempted from the common obliga- 
tion to do justice which binds individuals. Such ob- 
ligations rest upon all persons, whether natural or 
artificial. If the city obtains the money of another by 
mistake or without authority of law, it is her duty to 
refund it, from this general obligation. If she obtain 
other property which does not belong to her, it is her 
duty to restore it, or if used to render an equivalent 
therefor from the like obligation. Argenti v. San 
Francisco, 16 Cal. 282. The legal liability springs from 
the moral duty to make restitution.’’ Chapman v. 
County Commissioners of Douglas. Opinion by 
Mathews, J 

[Decided Feb. 5, 1883.] 


FEDERAL QUESTION—VALIDITY OF FOREIGN DIVORCE 
not.--The only question in this case controverted below 
was whether M.R. was the widowof J. R., deceased,and 
that depended entirely on the validity of the decree of 
a court of Wurtemberg, «nnulling the marriage of the 
parties. The Supreme Court of Illinois decided in 
favor of the validity of the Wurtemberg decree, and 
consequently that M. R. was not the widow of the 
decedent, and not entitled to dowerin his estate, or 
to inheritance under the laws of Illinois. This pre- 
sents no question of which this court can take cogni- 
zance under section 709 U. S. R. S. No right, title, 
privilege, or immunity which could be claimed under 
the authority of the United States was involved, and 
the validity of no treaty or statute of, or any authority 
exercised under the United States was drawn in ques- 
tion. Neither was there any statute or authority of 
the State relied on which was in conflict with the 
Constitution, treaties, or laws of the United States, 
Roth v. Ehman. Opinion by Waite, C. J. 

(Decided March 19, 1883. ] 


— 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CONSTITUTIONAL LA W—FEDERALSTATUTE REGULAT- 
ING RAILWAY TRAFFIC — FEEDING ANIMALS.—By the 
provisions of the U. 8S. R. S., $§ 4386, 4890, no common 
carrier of cattle, sheep, swine, or other animals, con- 
veying the same from one State to another, shall con- 
fine the same in cars, boats, or vessels, for a longer 
time than 28 consecutive hours, without unloading the 
same for rest, water, and feeding for a period of at 
least five consecutive hours. Section 4387 gives to 
those who give such care a lien on the animals for the 
expenses incurred, and relieves them of liability for 
the detention. Section 4388 fixes the penalty for vio- 








* Appearing in 15 Federal Reporter. 








lating such statute at not less than $100 nor more than 
$500. Sections 4389 and 4390 provide that the penalty 
may be recovered by civil action in the name of the 
United States in Circuit and District Courts, and 
that the lien given by section 4387 may be enforced by 
petition in the District Court. Authority for this 
legislation is found in that clause of the Constitution 
which confers upon Congress the power to regulate 
commerce among the several States. Gibbons v. Ogden, 
9 Wheat. 1; Welton v. Missouri, 91 U. S. 275; Sher- 
lock v. Alling, 93 id. 99; Railroad Co. v. Husen, 95 id. 
465; Pensacola Tel. Co. v. West. U. Tel. Co., 96 id. 1; 
Telegraph Co. v. Texas, 105 id. 460; Bridge Co. v. 
United States, id. 470; Sweatt v. Railroad Co., 3 
Cliff. 339. U. S. Dist. Ct., Massachusetts, Feb. 16, 
1883. United States v. Boston & Albany Railroad Co. 
Opinion by Nelson, J. 


MARITIME LAW — GENERAL SHIP MUST LAND CARGO 
AT WHARF — CONSTRUCTION OF BILL OF LADING — 
DEMURRAGE.—(1) In the absence of any different us- 
age of the port, or other indication in the bill of lading, 
a vessel is bound to land her cargo at some suitable 
wharf. A general ship is bound to make delivery of 
her cargo at a wharf, or other suitable place of land- 
ing, unless otherwise provided by the bill of lading or 
the usage of the port. In the absence of any usage or 
stipulation, she may go to any suitable wharf of her 
own selection, and if she has on board such a cargo as 
cannot all be delivered at the same wharf, the burden 
of delivery still rests upon her, and she must go to 
different whurves unless she can make arrangements 
with the owners of the cargo to avoid that trouble. 
1 Pars. Shipp. & Adm. 222; Moody v. Five Hundred 
Thousand Laths, 2 Fed. Rep. 608. In the absence of 
any special provision, the lay days provided in the bill 
of lading do not begin to run until the vessel has ar- 
rived at some usual or suitable place of discharge. 
Aylward v. Smith, 2 Low. 192; Hodgdon v. New York, 
ete. R. Co., 46 Conn. 277; The Grafton, Olcott, 49; Irzo 
v. Perkins, 10 Fed. Rep. 779. It has been decided 
however and such seems to be the general rule, that 
as between the ship-owner and the charterer, the 
“arrival” of the ship is deemed complete, and the 
lay days begin to run from the time when the ship has 
arrived at the usual or designated place of discharge 
within the port, such as the public docks, although 
not able to get a berth immediately, so as to commence 
her discharge. Brown v. Johnson, 10 Mees. & W. 831; 
Kell v. Anderson, id. 498; Nelson v. Dahl, 12 Ch. Div. 
568; Davies v. McVeagh, 4 Exch. Div. 265; Sleeper v. 
Puig, 10 Ben. 181; Macl. Shipp. 526-532. (2) Bills of 
lading, like other commercial instruments, when in- 
definite in their terms, are to be construed reasona- 
bly according to the presumed intention to be gath- 
ered from the situation of the parties, and their rela- 
tions to the ship and to each other; they should not be 
construed, unnecessarily, so as to make different con- 
signees responsible for each other’s faults, nor for de- 
lays of the vessel, if they have no control of her move- 
ments orin selecting a dock. See Wright v. New 
Zealand Co., L. R., 4 Ex. Div. 165; Adams v. Royal 
S. Co..5 C. B., N. 8. 492; Porteus v. Watney, L. R., 
33 P. D. 534; Straker v. Kidd, id. 223; Leer v. Yates, 3 
Taunt. 387; Randall v. Lynch, 2 Campb. 352; Harman 
v. Gandolphin, Holt N. P. 35; Cross v. Beard, 26 N. 
Y. 89; Where the terms of the bill of lading however 
admit of a different construction, a different rule has 
been applied to consignees; as where it stipulates for 
a discharge ‘‘iu the usual and customary manner,’’ or 
where the time is to be reckoned ‘from the time of the 
vessel being ready to unload and in turn to deliver;” 
or where by the usage of the port and of the trade, the 
arrival is not deemed complete untila berth is reached, 
or where a discharge is to be made “according to the 
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customs of the port,’’ or where a certain quay is 
named, in which case the ship must get along-side. 
Rogers v. Forresters, 2 Campb. 483; Robertson v. 
Jackson, 2 C. B. 412; Nordon v. Dempsey, 1 C. P. Div- 
654; Eleven Hundred Tons Coal, 12 Fed. Rep. 185; 
Postlethwaite v. Freeland, 4 Exch. Div. 155; Strahan 
v. Gabriel, unreported, cited by Brett, L. J., in Nelson 
v. Dahl, 12 Ch. Div. 589, 590. In this case the ship 
Petropolis having arrived with 2,090 empty petroleum 
barrels stowed above a cargo of iron, which by the 
charter-party and bill of lading were to be discharged 
at the same berth, was directed by the consignees of 
the latter to go to the Erie basin, where barrels would 
not then be received. The ship arrived there on May 
26th, but could not reach the wharf, and moored along- 
side another vessel. She was unable to get a berth 
along-side the wharf until June Ist, and the barrels 
were discharged by the 4th. The bill of lading gave 
four lay days, and demurrage thereafter, not indicat- 
ing when they commenced to run. On May 25th the 
vessel notified the consignee that she would be ready to 
discharge on the 26th, and the consignee on the 27th 
notified her to discharge the barrels on the dock if 
lighters were not along-side. Held, that the lay days, 
as against the respondents, did not commence until 
June Ist, and that no demurrage accrued. U. 8. Dist. 
Ct., 8. D., N. Y., Feb. 8, 1883. Gronstadt v. Witthoff. 
Opinion by Brown, J. 


REMOVAL OF CAUSE — SUIT BY CITY TO CONDEMN 
LAND — LIMITATION AS TO TIME.—(1) Ina suit brought 
by a city against kuown and unknown owners, for the 
condemnation of land for the opening of a street, 
where the only controversy is as to the value of the 
land, where a non-resident voluntarily appears as one 
of the unknown owners, held, that as to him it is a 
controversy wholly between himself and the city, and 
that he has the right to remove the cause as to himself 
into the Federal court, and that the cause may pro- 
ceed as to the other defendants in the State court. 
See Boom Co. vy. Patterson, 98 U.S. 403. (2) Wherea 
party never was in court in person in the case until he 
voluntarily came in by petition, and the day following 
his appearance made application for removal of the 
cause into the Federal court, and the hearing of the 
cause had not commenced, held, that the application 
wasintime. Harter v. Kernochan, 103 U. 8S. 562; 
Wehl v. Wald, 17 Blatchf. 342; Burdick v. Peterson, 2 
McCr. 135. U.S. Cire., N. D. Illinois, Jan. 26, 1882. 





City of Chicago v. Hutchinson. Opinion by Drum- 
mond, J. 
——__+ 
RHODE ISLAND SUPREME COURT 


ABSTRACT. 
DECEMBER, 1882.* 


ASSIGNMENT FOR CREDITORS—ASSIGNEE INTERVEN- 
ING IN ACTION AGAINST ASSIGNOR—STATUTE OF LIMI- 
TATIONS—FRAUD.—(1) A. sued B. in assumpsit for ser- 
vices rendered, and attached B.’s estate and interest 
in certain realty and personalty. B. pleaded the 
geueral issue, whereupon C., a mortgagee or trustee of 
B., under a trust deed for the benefit of B.’s creditors 
given before the suit was begun, filed in the suit pleas 
of the general issue and of the statute of limitations. 
A., with B.’s concurrence, asked the court to strike 
out these pleas filed by C. Held, that the pleas should 
be stricken out. Held further, that a judgment 
against B. would not conclude C. as trustee. Held 
further, that A.’s claim under the trust deed must be 
aclaim existing when the deed was delivered, and 
could not restona judgment against B. recovered 
since, and that A.’s claim against C. under the trust 


*To appear in 14 Rhode Island Reports. _ 











deed was so far as B. and C. were concerned distinct 
from A.’s claim against B. existiug prior to the deed. 
The right of the creditor to sue the assignor is not 
affected by the assigument. He may sue the assignor 
even after accepting a dividend under the assignment. 
Bank of Bellows Falls v. Deming, 17 Vt. 366; Haskins 
v. Alcott and Horton, 13 Ohio St. 210; Estabrook 
v. Messersmith, 18 Wis..545. He may claim under 
the assignment after suing the assignor, unless 
the action is in derogation and so a rejection of the 
assignment. Valentine v. Decker, 43 Mo. 583; or 
again the creditor may prosecute his claim under 
the assignment even after releasing the assignor. This 
is because the claim under the assignment is created 
by the assigument, and therefore differs from the 
claim against the assignor which existed before it. 
The two claims are two, as respects the assiguor and 
the assignee, and not one. (2) Held further, that if 
the statute of limitations would bar A.’s claim agaist 
B. , still A.’s equitable claim under the trust against 
C. was not subject to the statute. Held further, that 
C. could not defend the suit, merely because he in de- 
fending the suit would defend the trust property at- 
tached. (3) Held further, that the court would allow 
C. to defend if fraud or collusion should be shown on 
the part of A. and B. Waterman v. Sprague Manu- 
facturing Co. Opinion by Durfee, C. J. 

ATTACHMENT—GARNISHMENT OF DEPOSIT BY AGENT. 
—A. sued B. and attached B.'s funds on deposit ina 
bank. The bank in its disclosure as garnishee showed 
that the deposit was in the name of * B., agent,’ that 
it knew nothing of any principal for whom B. was 
agent, that B. had never made known any principal, 
It appearing that no one had as principal ever claimed 
the deposit either before or after the garnishment. 
Held, that the bank was chargeable as garnishee of B. 
Proctor v. Greene. Opinion by Matteson, J. 

INFANCY—INFANT LIABLE FOR TORT--CONVERSION OF 
ARTICLE HIRED.—A minor who hires a vehicle to 
drive to a place certain, and after getting the vehicle 
under this contract drives elsewhere or beyond the 
place, is liable in trover for u conversion ; the conversion 
taking place not under the contract, but by abandon- 
ing it and tlius terminating the bailment. There are 
cases in which infancy has been held to be a good de- 
fense to an action ex delicto, for tort committed under 
contract or in making it. But that is not this case. 
The act here complained of was committed, not under 
the contract, but by abandoning it; the bailment 
being thus determined. The contract cannot avail if 
the infaut goes beyond the scope of it. The distinc- 
tion may be subtle but it is well settled, and has been 
often applied in support of actions precisely like this. 
It is true the contract must be generally put in proof 
to support the action, but this is because the tort, in- 
asmuch as it is committed by departing from the 
terms of the contract, cannot be shown without show- 
ing the contract, and not because the contract is other- 
wise involved. Homer v. Thwing, 3 Pick. 492; Towne 
v. Wiley, 23 Vt. 355; Fish v. Ferris, 5 Duer. 49; 
Vasse v. Smith, 6 Cranch, 226; Green v. Sperry, 26 Vt. 
390; Campbell v. Stakes, 2 Wend. 137. Freeman v. 
Boland. Opinion by Durfee, C. J. 


PROBATE LAW—FUNERAL EXPENSE OF MARRIED 
WOMAN—STATUTORY CONSTRUCTION—ACCOUNT 8Y AD- 
MINISTRATOR.—(1) The Rhode Island statute provides. 
that ‘“‘the estate of every deceased person shal! be 
chargeable with the funeral charges of the deceased.’ 
Held, that the necessary funeral expenses of a woman, 
who at the time of her death was a married woman, 
are properly chargeable to her estate. (2) A creditor 
of an intestate decedent gave tothe administratrix a 
receipted bill for his debt, saying that he by so doing 
intended to present the amount of the receipt to the 
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administratrix personally, not to discharge the estate. 
Held, that the administratrix could charge the estate 
with the amount of the receipt. Buxton v. Barrett. 


> ——_—_— 


WISCONSIN SUPREME COURT ABSTRACT. 
JANUARY 9, 1883. 

EVIDENCE —PAROL TO IDENTIFY GRANTEE.—Where 
the grantee in a deed of land has a name borne 
by two persons, parol evidence is admissible to show 
which person was intended. In Thompson v. Jones, 
4 Wis. 106, where the deed described the premises as 
in the north-west quarter section, it was allowed to 
be proved by parol that the south-east quarter section 
was intended; oras in Atwater v. Schenk, 9 Wis. 160, 
where the county and State were omitted in the de- 
scription of the land, it was allowed to be shown that 
the land imperfectly described and claimed was the 
land intended to be conveyed; or as in Staak v. Sigel- 
kow, 12 Wis. 234, where the deed was made by the 
wrong baptismal or Christian name, it was allowed to 
show by parol who was the person intended; or as in 
Schmitz v. Schmitz, 19 Wis. 207, where in case of the 
division of a lot, the half intended to be set off to the 
party was shown by the fact of possession being taken 
at the time of the division, and by the parolagreement 
of the division; or asin Sargeant v. Solberg, 22 Wis. 
132, where the mortgage was for wood piled on acer- 
tain lot by number, parol evidence was allowed to 
show the wood intended to be mortgaged; oras in 
Bancroft v. Grover, 23 Wis. 463, where in an arbitra- 
tion award, a certain note was described by the wrong 
name, evidence was allowed as to the person intended, 
See also Harding v. Coburn, 12 Mete. 333; Milwaukee, 
etc., R. Co. v. Milwaukee, ete., R. Co., 20 Wis. 174. 
Begg v. Begg. Opinion by Orton, J. 


INJUNCTION—FOR VIOLATION OF IMPROPER ONE 
DEFENDANT NOT LIABLE IN DAMAGES.— Where an 
injunction has been granted that ought not to have 
been, while a defendant who disobeys it is liable for 
contempt plaintiff is not entitled to indemnity for 
such disobedience. A party in contempt is not 
deemed by the courts an outlaw, nor do courts disre- 
gard his legal rights pending proceedings to punish 
him for such contempt. The rule seems to be that 
while in contempt the courts will not grant him any 
favors, but it will see that his legal rights are pro- 
tected. A party against whom an injunction is 
issued upon an ex parte application, has the legal right 
to demand a hearing upon the question oft the regu- 
larity and propriety of issuing the same, and _ the fact 
that he may have violated such ex parte injunction 
dves not deprive him of that right. This is the rule 
laid down in 1 Crary N. Y. Pr., 204-209; Field v. Chap- 
man, 13 Abb. Pr. 320; Rogers v. Patterson, 4 Paige, 
450; Smith v. Austin, 1 Code R.(N. S.), 187. Harris, 
j., in the last case cited, says: ‘‘Itis true that when 
a party is in contempt he is entitled to no favor. But 
it is not granting a favor toa party to dissolve an in- 
junction which ought never to have been allowed. 
This is his right.’ In Johnson v. Penny, 1 Paige, 646, 
Chancellor Walworth, in denying an application fora 
favor on the ground that the party asking it was in 
contempt, says: ‘I do not intend to be understood as 
applying this principle to an application which is a 
matter of strict right, as a motion to set aside pro- 
ceedings for irregularity.”’ King v. Bryant,3 Mylne 
& C. 190; Mead v. Norris, 11 Wis. 315. Kahler v. Dob- 
berpuhl. Opinion by Taylor, J. 


INTEREST—ON OBLIGATION OF DECEDENT AFTER AL- 
LOWANCE IS AT STATUTORY, NOT CONTRACT RATE— 
PAYMENT BY ONE MAKER ON JOINT NOTE.—A joint 
and several note by its terms was to bear ten per cent 





interest until paid. One of the makers died, and the 
note was presented as aclaim against his estate and 
allowed by the court. The executor of decedent paid 
the note with the statutory rate of interest seven per 
cent. Held, that the allowance of the claim on the 
note was a judgment, and that thereafter only seven 
per cent interest was allowable thereon, and that pay- 
ment by the executor discharged the note. In Price 
v. Dietrich, 12 Wis. 626; Bank v. Kidder, 20 Vt. 519; 
and in Rix v. Nevins, 26 id. 389, it is held that sucha 
judgment has the same force and effect of other judg- 
ments, except as to the manner of collection; and in 
Mitchell v. Mayo, 16 Ill. 83, it is held to the same 
effect, and further that such a judgment would bear 
only thecommon and lawful rate of interest (in that 
State) of 6 per cent. after the rendition thereof. ‘‘The 
holder of a joint and several note of A. and B., by dis- 
charging A. discharges B. also,” Chitty on Bills, § 417. 
Story Prom. Notes, 425. Twoseparate judgments on 
a joint and several note are in substance a joint judg 
ment, ‘‘and the payment of one operates as a satisfac- 
tion of both.”? Harlan v. Berry, 4 G. Greene, 212. To 
the same effect is Ward v. Johnson, 13 Mass. 148. In 
McReady v. Rogers, 1 Neb. 124, it is held ‘ that sev- 
eral actions may be brought and several judgments 
recovered against several wrong-doers, but one satis-- 
faction can be had.”’ In Elliot v. Porter, 5 Dana (Ky.), 
299, it is held that a recovery against one jointly and 
severally bound ex contractu, will not bar a recovery 
against the others ‘till the judgment is satisfied or 
released.”’ “There must be a satisfaction” to bar 
another action. In all similar cases this exception is 
made so strong as to have the force of positive law; as 
in Drake v. Mitchell, 3 East, 258, Lord Ellenborough 
held that in such a case the particular cause of action 
is merged in the judgment against one, and that 
stands as security, and will not bar any collateral 
remedy “until there shall have been actual satisfac. 
tion.”” In Armstrong v. Prewitt, 5 Mo. 476, a judg- 
ment was obtained against the representative of ade- 
ceased joint and several maker, and suit was brought 
against another. It was held that a recovery could be 
had, because there was no proof of the payment of the 
judgment as alleged in the pleading of the defendant. 
As to this general principle applied to different cases, 
without an exception, see Bank v. Manufacturing Co., 
45 Ind. 5; Jones v. Rawson, 3 id. 327; Ewing v. Ford, 
1 A. K. Marsh. 457; Thompson v. Perceval, 5 Barn. & 
Adol. 925; Agrey v. Davenport 5 Bos. & P. 474; Hix 
v. Davis, 68 N. C. 68. Jameson v. Barber. Opinion 
by Orton, J. 


——__>—__—_—— 


GEORGIA SUPREME COURT ABSTRACT. 

ATTORNEY —: FOR GUARDIAN INVESTING FUNDS OF 
WARD, LIABILITY OF — CONVERSION. — (1) It is not 
illegal or against public policy for a guardian to agree 
with the surety on her bond to invest her ward’s 
money, when received, in State bonds, and deposit 
them with the surety to indemnify him against loss as 
such, there being no other funds iv her hands except 
those to be thus invested; and her attorney, who in 
good faith aids her in attempting to carry out such an 
agreement, is not liable if there be a loss of the fund 
while in his possession, and without fault on his part, 
before the investment is made. Especially is this 
true where the evidence shows that the failure to 
make the investment before the loss of the fund was 
caused by the fault of the guardian. (2) Where an at- 
torney at law collects money for his client and deposits it 
in her bank, which is in good standing at the time, in his 
name as attorney, he having no deposit there, and ex- 
ercising no control over the fund subsequently to mak- 
ing the deposit, and gives her immediate notice, upon 
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a failure of the bank fourteen days afterward, and a 
consequent loss of the money, she having failed to 
make any demand for itin the meantime. Held, that 
there was no conversion of the money by him, and 
that he was not liable to make gvod the loss. 

Rogers v. Hopkins. Opinion by Hammond, J. 
(Decided May 1, 1883.] 


COMPROMISE — OF DEBTS EFFECTED BY MISREPRE- 
SENTATION VOIDABLE — CONFLICT OF LAW — PRE- 
SUMPTION.—(l1) Where a debtor agrees with his cred- 
itors that he will pay them a certain per cent. of his 
liabilities, in consideration that they are to discharge 
him from his debts, if he privately agree to give a bet- 
ter or further security, or to pay to one more than the 
others, the contract with the other creditors is void. 
(2) If adebtor misrepresents or suppresses any mate- 
rial fact in the statement of his affairs, either asto the 
amount of his property or the amount of his indebted- 
ness, the composition agreement is void. (3) Misrep- 
resentation ofa material fact made by one of the 
parties to a contract, though made by a mistake, and 
innocently, if acted on by the opposite party to his 
hurt, constitutes legal fraud. (4) The presumption is 
that the rules of the common law prevail, as to con- 
tracts, in other States where nothing appears to the 
contrary. Woodruff v. Saul. Opinion by Crawford, J. 
[Decided May 1, 1883.] 


CONSIDERATION — NOTE FOR LIQUOR LICENSE FEE 
ENFORCEABLE. — Under «a local liquor law for the 
county of A. the sum of $1,000 was required to be paid 
for license to retail liquors in said county. The ordi- 
nary of the county granted a license, receiving there- 
for $500 cash, and a note for $500. When suit was 
brought by the county on said note the maker and in- 
dorsers thereof set up by plea that the ordinary had no 
authority to take said note, and that the consideration 
of the same was illegal. Held, that the consideration 
was not illegal. While the ordinary should have re- 
quired the payment of the whole sum in cash, it being 
his duty so to do, yet the party applying for license 
obtained and has enjoyed the same, and cannot avoid 
the payment of his note on the ground urged by him. 
County of Appling v. McWilliams. Opinion by Jack- 
son, C. J. 

[Decided April 24, 1883]. 


CORPORATION — MUTUAL BENEFIT SOCIETY —- REA- 
SONABLE BY-LAW — REVIEW OF SOCIETY ACTION BY 
courtTs.—By the by-laws of a mutual benefit society 
it was required that before one of its members should 
be entitled to a sick benefit he submit his claim to the 
“sick committee,’’ must furnish a doctor’s certificate ; 
that his claim should not be considered before eight 
days from the date of his sickness, and if the sickness 
was caused by drunkenness or debauchery he would 
not be entitled to the benefit. It was further provided 
that there should be a grievance committee, who 
should have power to try all complaints brought to 
their notice, and from whose decision there should be 
no appeal. Held, that these regulations were reasona- 
ble and a member not complying with them would not 
be entitled to relief from the court. And before he 
would be entitled to recover the amount claimed as 
sick dues he must exhaust all the remedies given him 
by the association. Harrington v. Workingmen’s Be- 
nevolent Association. Opinion by Crawford, J. 
[Decided April 24, 1883.] 


EVIDENCE — DECLARATIONS OF ASSIGNOR.—Where 
there is no evidence to show collusion or conspiracy 
between the assignor and assignee the declarations 
of the assignor, made after the execution of the deed 
of assigument, are inadmissible in a suit brought to 





annul the deed and recover the property embraced in 
it. Wright v. Zeigler. Opinion by Hall, J. 
(Decided April 17, 1883.] 


INJUNCTION — RAILROAD OCCUPYING LANDS WITH- 
OUT COMPENSATION.—After a railroad company has 
completed its track through the property of a citizen, 
without legal objection made thereto or assessment of 
damages therefor, an injunction should not be granted 
to stop the running of its trains until damages be as- 
sessed and paid. One cannot stand by and suffer an- 
other to expend money to large amounts on his land 
as part of a great system of improvement, and then 
stop by injunction the entire system until he is paid. 
Griffin v. Augusta & Knoxville Railroad Co. Opinion 
by Jackson, C. J. 

(Decided April 17, 1883.] 


SURETYSHIP—ARRANGEMENT BETWEEN CO-SURETIES 
WILL NOT RELEASE.—That as between co-securities an 
arrangement was made by which one of-them as an at- 
torney was to collect certain money due the other and 
apply it to the payment of the joint debt, and that he 
made the collections but failed to apply them as 
agreed, cannot relieve the securities or either of them 
from the claim of their creditor, it not being charged 
that he consented to the arrangement, or that the at- 
torney acted as his agent or by his authority. The se- 
curities must settle their equities inter sese. Price v. 
White. Opinion by Jackson, C. J. 

{Decided April 10, 1883.] 


——_————— 


RECENT ENGLISH DECISIONS. 





FRAUD—MISREPRESENTATION OF AGENT—CONTRACT 
FOR REAL ESTATE—RESCISSION—SPECIFIC PERFORM 
ANCE.-— The plaintiffs, a firm of solicitors, employed an 
agent to obtain for them a purchaser for leasehold 
premises in the city of London, which they had bought 
of a client by way of compromise in an action by him 
for negligence on their part, by which he had been in- 
duced to lend 2,000/. upon security of the premises. 
The agent represented to defendant that he had a 
purchaser ready to give 700/. for the property, and who 
would take the premises on lease if he could not pur- 
chase them. The defendant was induced to offer 7501. 
for the premises, and signed the contract in the plaint- 
iffs’ office the day before that on which, according to 
the agent’s representation, the purchase for 7001. 
would have been entered into. One of the plaintiffs 
then informed the defendant that 2,0001. had been lent 
on mortgage of the premises. No offer to purchase at 
700/. had in fact been made. Held, that the vendors 
were responsible, in an action for specific perform- 
ance, for the misrepresentation made by their agent, 
and that the representation in question was one which, 
if true, would be within the scope of the agent’s au- 
thority to make to an intending vendee; also that the 
contract must, as counter-claimed by the defendant, 
be rescinded. Held further, that the plaintiffs’ own 
representation that 2,000/. had been advanced on mort- 
gage of the property, was misleading, and was suffi- 
cient to invalidate the contract. Ch. Div., Nov. 15, 
1882. Mullens vy. Miller. Opinion by Bacon, V. C. (48 
L. T. Rep. [N. 8.], 103.) 


PROBATE LAW—RULE AS TO ALLOWANCE OF CLAIMS 
AGAINST DECEDENT APPLIES TO DEBTS — QUESTION 
oF FACT.—The rule of the courts not to allow against 
the estate of adeceased person any claim which is sup- 
ported only by the uncorroborated testimony of the 
claimant, applies not only to alleged gifts but to 
alleged debts. The ruleis not a rule of law but of 
prudence; and although where the claim is tried 
before a judge and jury the judge must recommend 
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the jury not to trust the uncorroborated evidence of 
the claimant, if they disregard the direction their 
verdict cannot be interfered with. Ct. of Ap., March 
9, 1883. Re Wynne-Finch. Opinion by Jessel, M, R., 
Baggallay and Lindley, L. JJ. (48 L. T. Rep. [N. 8.], 
129.) 


SPECIFIC PERFORMANCE—WHEN ONEROUS COVE- 
NANT IN TITLE RELIEVES PURCHASER.—It is a suffici- 
ent defense to,a vendor's action for specific performance 
of an agreement to purchase land that the purchaser 
was induced or allowed to sign the agreement on the 
faith of an assumption that the property was not sub- 
ject to any ‘‘unusually restrictive’’ covenants, 
whereas in fact it was subject to a covenant to build 
at the request of the original grantor, such covenant, 
though probably not enforceable against the purchaser, 
yet rendering it possible that he might be called upon 
to allow buildings to be erected, or be harassed by 
claims to that effect. A. agreed to purchase from B. 
a plot of land and dwelling-house (in the neighbor- 
hood of a large town) of which B. was mortgagee, with 
power of sale, and which were held by his mortgagor 
subject to a covenant “that he, his heirs, executors, 
administrators, orassigns * * * would, at the re- 
quest of the original grantor, his heirs or assigns, erect 
aud build upon the said plot of land one or more 
dwelling-house or dwelling-houses.’’ In the margin of 
the draft agreement A.’s solicitors, who had not seen 
the deed containing the covenant, had written the 
following note: ‘‘ We assume that the covenants * 
* * include nothing unusually restrictive.’ This as- 
sumption was not negatived by B., and the agreement 
was eventually signed by A. on the faith of its being 
correct. Upon the discovery however of the existence 
of the above covenant, A. refused to complete his pur- 
chase. Held, in an action by B. for specific perform- 
ance, that A. could not be compelled to complete; 
since though he probably could not be forced actively 
to fulfill the covenant, he might nevertheless be called 
upon under it to allow B. to build upon the land, or at 
any rate be harassed by claims to that effect or other- 
wise under the covenant. Ch. Div., Nov. 14, 1883. 
Andrew v. Aitkin. Opinion by Fry, J. (48 L. T. Rep. 
[N. S.], 148.) 





OBITUARY. 





GEORGE SHARSWOOD. 


George Sharswood, ex-chief justice of the Supreme 
Court of Peunsylvania, died in Philadelphia on the 
28th ult. Judge Sharswood was born in Philadelphia, 
July 7, 1810, and graduated at the University of Penn- 
sylvania. He studied Jaw in the office of Joseph R. 
Ingersoll, and was admitted to the bar in 1831. In 1837 
he was elected a representative from Philadelphia to 
the State Legislature, and the following year he was 
made a member of the Select Council of the city of 
Philadelphia. He edited an American edition of 
Leigh’s ‘* Nisi Prius,’’ and contributed legal articles to 
the American Quarterly Review. In 1841 and in 1842 he 
was re-elected to the Legislature, and proved to be 
one of the working members of that body. In 1843 he 
became the editor of the American Law Magazine, to 
which he contributed a number of able articles, until 
the publication was discontinued in 1846. In 1845 
Gov. Shunk nominated him for Associate Judge of the 
District Court of Philadelphia. He was then but 35 
years of age, but he was confirmed by the Senate 
unanimously. In I848, on the resignation of Judge 


Jones, he was made president of the court, and in 1850, 
when by an amendment in the Pennsylvania Consti- 
tution the judiciary was made elective, he was elected 





president of the court for10 years. At the expira- 
tion of his term he was re-elected for 10 years, 
of which heserved but six, being elected in 1867 
to the Supreme Bench of the State for a term of 15 
years. During his 22 years of service in the District 
Court ne had contributed largely to legal literature, 
had written opinions in over 4,000 cases, and of these 
but 156 had been carried to the Supreme Court for re- 
vision,1240f them being affirmed by the higher tribunal. 
In the meantime he had been chosen, in 1850, Profes- 
sor of Law in the University of Pennsylvania, a posi- 
tion which he held until his election to the Supreme 
Court, when he deemed it advisable to resign it. In 
1856 Columbia College and the University of the City 
of New York conferred on him the degree of LL. D. 
In 1859 he published the work by which he is most 
widely known—his edition of ‘ Blackstone’s Com- 
mentaries’’— which was at once made a text book in 
many law schools of the country. Judge Sharswood’s 
term as Supreme Court Judge ended on Jan. 1 last, 
and during the last five years of it he had served as 
Chief-Justice. Among the legal works which he edited 
or wrote are ‘Professional Ethics,’ ‘* Popular Lec- 
tures on Common Law,” “Byles on Bills of Ex- 
change,” ‘‘Starkie on Evidence,” ‘‘Laws of the 
United States,” ‘** English Common Law Reports,” 
“Roscoe on Criminal Evidence,” ‘Smith on Con- 
tracts,”’ and ‘t Russell on Crimes.” 


———__—_¢————— 


CORRESPONDENCE. 


ATTORNEYS’ COLLECTION ASSOCIATIONS. 
Editor of the Albany Law Journal : 


Is it not about time for the profession to take some 
steps to protect itself from the gross imposition which 
is put upon it by the so-called Attorney's Collection 
Associations? One name must characterize the whole 
category. 

It will be conceded that it is both advantageous and 
necessary that the mercantile community shall every- 
where and especially at the large commercial centers, 
have some mode of ascertaining the name and some 
sort of guaranty as to responsibility and fitness of at- 
torneys at any point required. 

Collection business is legitimate, and ought to be 
more strictly confined to the profession. 

But the great majority of these associations have 
encouraged a system which is not only of questionable 
propriety, but which tends to degrade professional 
work in its character and dignity and to deprive it of 
any element of remuneration. A shrewd business 
man or lawyer secures the names of resident attorneys 
generally, now, it would seem by copying another list, 
arranges it conveniently, fixes, ‘‘taking’’ terms and 
conditions, and employs apt solicitors who go through 
the mercantile sections, and secure at such prices as 
they can the “ patronage’’ of merchants. To them 
they give assurance, often providing inquiry blanks, 
that their *‘ correspondents” will promptly and satis 
factorily reply to inquiries, upon enclosing “ certifi- 
cate of membership”’ and stamp with the inquiry. 
The attorney is notified that the distinction of plac- 
ing “your name in our list’? has been conferred, the 
charge for your county as our “sole correspondent’”’ 
is $3, and the additional and marvellous benefit of 
receiving ‘‘ all our business,’’ at rates they fix for him. 
If he gratuitously and carefully replies to inquiries, 
Mr. Merchant makes no bad debts, and the attorney 
has nothing for his pains. The most he can get is the 
very worst of bad debts for collection, upon the express 
condition that in case of failure he can make no charge, 
and the doubtful compliment of being so courteous as 
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to work with zeal and conscientiousness while some 
one else gets the pay. It has even reached the refine- 
ment of business development of providing you with 
your letter-paper at first class prices, one side of which 
is adorned with an illegibly printed list of attorneys 
scattered over a dozen States, of whose ability or 
fitness you have no assurance, after you have suc- 
ceeded in deciphering the names. 

In my own experience some years since I assented to 
a proposition from a very prominent and worthy firm 
of lawyers making mercantile law a specialty, to enter 
into asystem of reciprocity in such business, there being 
no limitatious or conditions which one could not or 
ought not to accept. Such an arrangement is calcu- 
lated to facilitate correspondence. 

But in some way my name came into one of the early 
lists on the new plan. That one, with becoming modesty 
made no charge for the insertion, or a copy of its lists; 
ouly prescribed rates, and announced my willingness 
to advise merchants how, for the trouble of writing a 
letter and inclosing a stamped envelope, to avoid 
employing me in collecting bad debts. Later, they 
have repeatedly advised me of the advantages I reap 
from such association, and “ solicited’’ a recognition 
of it of the value of five dollars or more. 

From this my name has got into any number of them, 
—perhaps twenty; and in addition to the almost 
daily calls of drummers, who come in with the names 
of all the dealers in their line of the whole country, re- 
quest to be advised—always without remuneration—uas 
to their responsibility. Iam in receipt of an average 
of at least five requests per week by mail for like ad- 
vice. There is but one mode of defense in the one 
case,—to demand a fee in advance, in the other a 
printed reply like the enclosed. But even this is an 
imposition to which we ought not to be subjected. 

The commercial agencies pursue a legitimate busi- 
ness, and so far as I know though I know practically 
nothing of them—in a legitimate way. 

And there are several lists of attorneys, professing 
nothing but being lists, as to which there is no sub- 
stantial objection. But the larger part of these so- 
called associations, while perhaps honestly organized, 
are but solicitations to the perpetration of frauds. 
The mercantile community ought to be led to see the 


* danger which attaches. IfI honestly and prudently 
' feply to inquiries as to the responsibility of a party 


named, and todo this I owe it to myself to secure 
satisfactory information, the merchant avoids any 
risk. I get no pay for my reply; my only opportunity 
for return is in the merchant making a doubtful credit. 
I must either consent to work for nothing, or deliber- 
ately mislead, or by an oracular response lead him to 
trust where prudence would forbid. The value which 
the lawyer puts upon his service is nothing, for it is 
gratuitous; can we blame the merchant if he places a 
low estimate upon the standing of the profession, its 
work, or its dignity? 

I have written thus freely, and at length, not with 
the view of the publication of this letter, but to call 
your attention to an evil which is growing, and at the 
expense of the dignity and the reward of our profes- 
sion, and that with this measure of suggestion you 
shall be able to investigate it, and present it to your 
readers. I apprehend from your natural connection 
with New York, you may not have seen it in its gross 
and glaring light, for New York merchants will have 
such knowledge of your people as supplies the need, 
without the intervention of this mode. But elsewhere 
it is a nuisance. 

I shall be glad to hear from you, and if need be to 
co-operate in some mode of relief. 

There ought to be a legitimate channel by which I 
can satisfy myself whom I may safely confer with in 





Albany, San Francisco, Galveston or Quebec. But it 
ought to be of such sort as subserves all demands of 
convenience without an implied impeachment of the 
capabilities or integrity of those whom 1 may wish to 
cousult. 
Iam very respectfully yours, 
ALBERT SMALL. 
HAGERSTOWN, Mv., May 23, 1883. 


NOTES. 


At the commencement of the Albany Law School, 
held in this city on the 25th ult., the following gentle 
men were graduated: Francis C. Allen, Ovid; Wen- 
dell V. R. Barnard, Hudson; Charles T. Barney, 
Underhill, Vt.; Frank Bauder, Schenectady; William 
N. Butler, Anna, Ill.; Geo. W. Church, Newburgh; 
Irving W. Cole, Watkins ; George E. Congdon, Auburn; 
John B. Davidson, Rochester, Ind.; Harry C. Flood, 
Oil City, Penn.; Albert W. Gale, Red Bluff, Cal.; 
Horatio G. Glen, Schenectady; Frank Harding, Cal- 
icoon; Nathan T. Hewitt, Keesville; Henry B. Hogan, 
Napa, Cal.; Jesse H. Jennings, Danby; Aaron P. Jet- 
more, Topeka, Kan.; George E. Kimball, Albany; 
William Kisselburgh, Jr., Troy; Robert J. Landon, 
Schenectady; Hanford N. Lockwood, Troy; Werds- 
worth B. Matterson, New Berlin; Thomas W. Mc- 
Arthur, Putnam; James J. Mead, Gleus Falls; Frank 
P. Moore, Franklin, Ind.; Judson H. Morey, Jr., 
Albany; Frank G. Patchin, Wayland; Matt C. Ran- 
som, Mooers; Frank L. Roberts, Caribou, Me.; Milo 
A.. Root, Barre Centre; 8S. Nelson Sawyer, Palmyra; 
Frank E. Sickels, Albion; George E. Smith, Johns- 
town; John A. Straley, Huntsville, N. J.; Charlss EF. 
Stratton, Ashland, Neb.; E. Corning Townsend, Buff- 
alo; Frank Tuttle, Clarksville; Willard J. Van 
Auken, Knowersville; Jacob W. Webb, Dickinson; 
Chauncy P. Williams, Jr., Albany; John C. 
Willis, Masonville. The exercises were opened 
by prayer by Rev. Wesley R. Davis. Orations 
were pronounced by members of the class as follows: 
Legal Reputation, by William N. Butler; Perils of 
Asiatic Immigration, by Henry B. Hogan; Progress 
of Law, by Robert J. Landon; Valedictory—The Law 
yer’s Mission, by Frank E. Sickels. The address to 
the graduates was delivered by the Hon. Matthew 
Hale, on Professional Ethics. Remarks to the grad- 
uates were also made by President Potter, and Dean 
Smith, and the degree was conferred by the President. 


In 15 Fed. Rep. 718, is an elaborate and excellent 
note on compulsory production of documentary evi- 
dence.——The May number of the American Law Reg- 
ister contains a leading article on Extra-territorial 
jurisdiction of Receivers, by Adelbert Hamilton, and 
the following cases in full: Reg. v. Carr (Eng.), on 
jurisdiction in case of receiving goods stolen from 
English vessel in foreign river, with note by Hugh 
Weightman; Renick v. Boyd (Penn), replevin for 
severed crops,with note by Marshall D. Ewell; Purcell 
v. English (Ind.), on landlord’s neglect to repair 
premises held by several tenants, with note by 
Charles Thompson; Wood v. Barker (Mich.), on expert 
evidence, with note by John D. Lawson.—The 
Western Jurist gives a novel definition of * majority” 
—‘ majority is any number greater than the whole, 
as fifty-one is a majority of one hundred.” 
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CURRENT TOPICS. 


E had fondly hoped that we might be allowed 

to pass a week without saying any thing 

about the ‘‘ jury question,” or as we should call it, 
the ‘‘jury-no-question;” but the literature of the 
topic accumulates. Messrs. Soule and Bugbee, of 
Boston, send us an exquisite reprint of a tract, 
entitled: ‘‘The Englishman’s Right; a dialogue 
between a barrister-at-law and a juryman; plainly 
setting forth, I, the antiquity, II, the excellent 
designed use, III, the office, and just privileges, of 
juries, by the law of England. By Sir John Hawles 
Knight, Solicitor-general to the late King William, 
London, printed M, DCC, LXXI. Boston, reprinted 
by Edes and Gill, in Queenstreet, M, DCC, LXXII,” 
edited by Mr. Daniel Rollins. The Knight 
says, ‘‘Though judges are likely to be more 
able than jurymen, yet jurymen are likely to be more 
honest than judges,” and ‘less danger will arise 
from the mistakes of jurymen than from the corrup- 
tion of judges.” We also have received ‘ Trial by 
Jury,” a reprint of an article prepared by Frederick 
W. Whitridge, for the ‘‘Cyclopedia of Political 
Science, Political Economy, and of the Political 
History of the United States, edited by John J. 
Lalor.” This is an excellent history and estimate of 
the jury system. Speaking of the adverse criticisms 
the author says: ‘‘ Most of these propositions, also, 
are characterized by a certain petulance, and ob- 
viously proceed not from a view of the whole system, 
but from the observation of its operation in a par- 
ticular instance or in a particular locality.” He 
suggests however the amendment of the laws for 
drawing juries; the vesting of judges with a wider 
discrection in excusing jurors on the ground of 
personal inconvenience; the establishment of courts 
of arbitration in cities; allowing three-fourths or 
two-thirds of the jury to pronounce a 
allowing committed persons to be put on trial with- 
out indictment; and the abolition of coroners’ juries, 
The author in conclusion gives the following views 
of two of the greatest living jurists: *‘ It is however 
beyond question that the very great preponderance 
of the best opinion is decidedly in favor of the 
maintenance of the jury substantially as it now 
exists, and it is impossible to rise from a survey of 
the whole system without being impressed with the 
soundness of the conclusions of Mr. Justice Miller, of 
the United States Supreme Court, who, in an address 
before the New York State Bar Association in 1878, 
remarked, ‘It is probably wise that no man shall be 
convicted of an infamous crime until twelve fair- 
minded men ure convinced of his guilt. I am also 
forced to admit however that even in civil cases my 
experience as a judge has been much more favorable 
to jury trials than it was as a practitioner. And I 


verdict ; 


am bound to say that an intelligent and unprejudiced 
Vor. 27 — No. 23. 





jury, when such can be obtained, who are instructed 
in the law with clearness and precision, are rarely 
mistaken in regard to facts which they are called 
upon to find.’ Nor would it be possible to conclude 
such a survey without full concurrence in the admi- 
rable language of Lord Coleridge, who, in charging 
the grand jury at Exeter, said in words which are as 
applicable and as true in America as they were in 
England, ‘I think it unwise, in a complicated state 
of society like ours, to look at things in themselves 
alone, and without considering what bearing they 
have upon the whole machinery of society. The in- 
terest of a great number of persons in the discharge 
of justice, the education to a certain extent which 
the jury system affords to a large number of persons 
in our community, is a matter that is far too much 
lost sight of; and I should think, for my own part, 
that if it were true that in particular cases a better 
result might have been arrived at by the single 
judgment of a judge, than by the united judgment 
of a judge and jury —if that were so, upon which I 
express no opinion for the moment —I should say 
that the advantage was ill purchased by the separa- 
tion of the general mass of the people from any share 
in the administration of our courts of justice. I 
believe that much of the satisfaction which I hope and 
trust does exist with our administration of justice as 
a whole, and with all its faults— for like every 
other human institution, it has its faults —may to 
au great extent be traced to the large infusion of 
what I may call the popular element, and the popular 
element in the administration of our system of 
justice is the jury.’” 

The modern monotony of actions of damages 
against railway companies is broken up by a recent 
case in Maryland, where it was held that the owner 
of stock is liable in damages for an injury to a rail- 
way train resulting from a collision with the stock 
trespassing upon the railway. The court cite prece- 
dents from Connecticut, Missouri and Pennsylvania, 
but none of them are very recent. So it seems that 
circumstances do alter cases, and that if the bull 
succeeds in butting the locomotive off the bridge, 
the bull’s owner must respond. 


An interesting contribution to legal literature has 
been made by Mr. William L. Snyder, of New York, 
in “Great Opinions by Great Judges,” a companion 
volume to ‘* Great Speeches by Great Lawyers.” It 
is a very happy project, although difficult of execu- 
tion, to give in a single volume adequate examples of 
the great judicial opinions. The judges selected here 
are Coke, Holt, Hardwicke, Mansfield, Blackstone, 
Ellsworth, Redesdale, Parsons, Kent, Brackenridge, 
Marshall, Stowell, Brougham, Ruffin, Taney, Gibson, 
Campbell, Story, Nisbet, Shaw, Curtis, Black, 
Blackburn, Chase, Sharswood, Agnew, Cooley, 
Waite, Bleckley, Stephen. Perhaps none of them 
ought to have been omitted, but we should have 
included Walworth and Jessel, the latter certainly 
one of the greatest of judges. The limits of the 
volume have probably excluded not only these but 
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a number of other deserving names, such as Denio 
and Comstock of our own State, and others in other 
States which will readily occur to the reader; but 
Mr. Snyder promises another volume if this shail be 
well received. The selections of opinions are 
generally excellent; the topics are large and impor- 
tant, and the treatment is usually commensurate. 
The editor has given preliminary analyses of the 
opinions, and introductory notes of very considerable 
value and interest, partly biographical and critical, 
but mainly historical of the cases in question. He 
also furnishes a general introduction which is not 
among the least attractions of the book. The 
criticisms of the editor are uniformly discriminating 
and judicious, and his histories of the various cases 


show extensive research, and the power of clear 
statement. We suspect that this volume will afford 
a revelation to many of our profession, for it will 
make them acquainted with some judges of whom 
they have known only by reputation, and introduce 
them toa few of whom they have scarcely heard 
but who are none the less worth knowing. 


The exorbitant length to which modern trials 
have frequently been drawn is illustrated in the dis- 
cussion in the libel case of Belt v. Lawes, in London, 
on the motion for a new trial. The libel accused the 
plaintiff of putting forth works of sculpture made by 
his subordinates, as his own work. The evidence 
covered 1,500 pages, and the charge was voluminous. 
The court tried hard to get rid of hearing the evi- 
dence read, but in vain. At last accounts it looked 
as if this would occupy six or seven days. We hope 
it will conclude in time to let the Lord Chief Justice 
take his promised journey to our State. The court 
were also threatened with the busts produced on the 
trial. ‘*The Lord Chief Justice protested against 
being drawn into any thing like a judgment on 
works of art. During one portion of his life he had 
been a great deal among artists, and the result in his 
mind was that he was absulutely incapable of judg- 
ing of works of art; and yet he knew perfectly well 
that if they were brought before him he should be 
judging them, which he would much rather not do.” 
We are afraid his lordship will not appreciate our 
new Capitol when he sees it. The matter of the 
busts was at last settled by the court’s insisting that 
the busts should not be brought in before the court 
sent for them. We would suggest to his lordship to 
bring the busts over here with him, and sell them to 
the Metropolitan Museum of Art, in New York, 
which isan eager customer for all that sort of thing, 
and would gladly add them to the famous Cyprian 
collection of *‘ mugs” so kindly furnished it by 
Gen. Cesnola. 

Our western contemporaries and their correspond- 
ents are still finding fault with the judges for 
writing long opinions. We think there are now very 
few opinions published that are too long. Sometimes 
an opinion is written unnecessarily, it seems to us, 
when the result might be attained by a simple 
reference to old decisions, and sometimes a neces- 








sary opinion is tediously spun out. But these are 
exceptions, and are confined toa very few States, 
and those the newest, where jurisprudence must be 
established by opinions in the absence of codifica- 
tion or reference to old decisions of that locality, 
Our Federal Supreme Court occasionally errs in this 
respect, as when a learned justice, recently dissent- 
ing, remarked that he would ‘‘briefly state the 
grounds of his dissent,” and then went on for seven- 
the official equal, we suppose, 


teen of pages, 


to thirty or more of the report pages. But 
after all, the time of the community is not 


wasted so much by the judges as by the lawyers. 
Prolix arguments and voluminous records are a 
greater abuse. The judges, too, feel bound to notice 
every point raised by counsel, knowing that other- 
wise they are open to the charge of not having con- 
sidered the argument. The greater sin of the lawyers 
in this regard is thus pointed out by the Daily 
Register: ‘* It does not lic in the mouth of the Bar 
to criticise the verbosity of opinions, for they are 
greater offenders than the Bench in this respect. 
: * As to the bar we must acknowledge, even 
speaking in the character of an attorney, that appeal 
books are often stuffed with more prolix, irrelevant 
and tedious matter than ever incumbered an opinion; 
and the judges who are compelled to wade through 
such records to prepare to write an opinion would 
be more or less than human did they not often catch 
the infection of diffuseness and echo a slight share 
of the redundancy, the tautology, the pleonasms, the 
repetitions, the circumlocution, the dilatation, the 
amplifications, the reiterations, the digressions, and 
all the ingenious long-windedness so natural to the 
bar. Our native resources of wordiness have been 
wonderfully enhanced by the easy and_ profitable 
reproduction of easy but unprofitable prolixity which 
the system of stenographic notes has introduced. 
Nor are we as counsel able to deny that the briefs 
commonly presented set the same bad example. To 
one clear, compressed, pithy, forcible argument, 
presented to the court, deserving the name of brief, 
are a score of long spun dilatations on the law, better 
described as elongations of law and fact, than as 
briefs.” Did any one ever hear of an attorney com- 
plaining of too long an opinion in his particular 
-unless indeed it went against him. The 
other men’s cases, 


case? 
tedious opinions are always in 
never in our own. Just so men are seldom doubtful 
of their own salvation, but are always more or less 


anxious about their neighbors. 


—_—___ + —— 


NOTES OF CASES. 





N Quinn v. Hulbert, Supreme Court of Vermont 
1883, 15 Rep. 664, it was held that the plaintiff 

was a competent witness, though dumb, uneducated 
in the use of signs, and only able to assent or dissent 
in answer to a direct question by a nod or shake of 
the head; but the disability detracts from the weight 
of the testimony, and the jury should have been so, 
instructed, The court said: ‘The plaintiff was 
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allowed to testify against the objection of the 
defendant. By some infirmity of the vocal organs 
he was bereft of the power of speech. He could not 
explain any proposition, but only assent or dissent 
in answer to a direct question by a nod or shake of 
the head. And when asked who owned the goods, 
he would touch his person to indicate that he was 
the owner. The defendant claimed that as he was 
deprived of the substantial benefit of a  cross- 
examination of plaintiff, he ought not to be admitted 
as a witness; and if admitted to testify, his inability 
to explain the transaction and its incidents in cross- 
examination should be weighed by the jury, as 
affecting the credit of the witness. The court de- 
clined so to instruct the jury. The witness was 
dumb; and at common law would not be probably 
admitted to testify. Modern education has done 
much to give this unfortunate class of persons the 
capacity to convey ideas,—in many cases with 
marvellous facility and exactness, by signs and 
symbols, and such persons are now proper and legal 
witnesses. ‘bhe plaintiff was uneducated in the use 
of signs, and his capacity to convey his ideas very 
circumscribed and limited. But the tendency of 
modern times is to allow all persons that have 
knowledge of matters in litigation, and capacity to 
throw light upon them, whether interested or other- 
wise, Jews, Turks, and infidels, and allow the jury 
to consider their relation to the ease, and condition, 
as affecting their credit. We think the plaintiff was 
a legal witness; but the court should have complied 
with defendant’s request and called the attention of 
the jury to the plaintiffs peculiar disability, as 
affecting the weight of his testimony.” 


In Blaen Avon Coal Co. v. Me Culloh, 59 Md, 403, 
the Maryland Court of Appeals reiterate their rule 
of damages in trespass against an innocent trespasser 
for mining and carrying away coal, namely, the 
value of the coal immediately upon severance, with- 
out any allowance for digging. The court said: 
‘*The general rule in actions of trespass for mining 
and carrying away coal, as laid down by this court 
in the case of Barton Coal Company v. Cor, 39 Md. 
1; S. €., 17 Am. Rep. 525, and re-announced in 
Franklin Coal Company v. McMillan, 49 Ma. 549; 
8. C., 33 Am. Rep. 280, is that the plaintiff is 
entitled, independently of circumstances of aggrava- 
tion, to recover the value of the coal immediately 
upon its conversion into a chattel by severance from 
the freehold, witheut abatement of the cost of sever- 
ance. In the former case the prayer of the plaintiff 
on this point, which was excepted to below and sus- 
tained on the appeal, applied the substance of the 
rule in these words: ‘Such sum per ton as the jury 
may find the said coal so mined was worth when first 
severed from its native bed, and before it was put 
upon the mine cars, without deducting the expense 
of severing said coal from its native bed.’ The rule 
was adopted by the Court of Appeals after a full 
consideration of the leading English cases on this 
subject. Martin v. Porter, 5 M. & W. 351; Morgan 














v. Powell, 3 Ad. & EL, N. 8S. 281; Wood v. More- 
wood, id. 440, and Wild v. Holt, 9 M. & W. 672. 
Among the cases that may be cited in which other 
courts of this country have reviewed these English 
authorities, and applied the same rule of compensa- 
tion, are Bennett v Thompson, 13 Tred. 146; Moodey 
v. Whitney, 38 Me. 174; Maye v. Tappan, 23 Cal. 
306; and McLean Co, Coal Co. v. Long, 81 Til. 359, 
followed in McLean Co. Coal Co. v. Lennon, 91 id. 
561; S. C., 33 Am. Rep. 64 (1879). The first two 
relate to trespass in cutting down timber trees, and 
state the measure of damages to be the value of the 
timber when it is first cut down and becomes a 
chattel. The last three cases grew out of trespasses 
in mining, and announce the same principle. In the 
Tllinois cases, however, as in the case of Martin v. 
vorter and Morgan v. Powell, while the amount to 
be recovered is fixed by the worth of the coal when 
first dug, the mode of reaching this value is through 
the price of the coal after it arrived at the pit’s 
mouth, and allowing a deduction for the cost of 
conveying it thither from the place where it was 
mined. This is said to be because it could have no 
value asa salable article without being taken from 
the pits, and that was the earliest moment at which 
the plaintiff could have re-possessed himself of the 
coal, But as Lord Denman, in Morgan v. Powell, 
says, ‘Instances may easily be supposed where 
particular circumstances would vary this mode of 
calculating the damage.’ As the fact to be arrived 
at is the worth of the coal just after its severance 
and before the removal is begun, it does not vary 
the rule of compensation whether its value at that 
time is ascertained by what it would sell for when 
brought to the surface, and then deducting the mere 
cost of bringing it there, or by estimating its worth 
before it was removed, where, as in the present case, 
it has been actually taken from the pit and sold. In 
the case that may be supposed, of coal being dug on 
land that has no opening of its own, and not re- 
moved, it would have but little if any value greater 
than when in its native bed, to the owner who had 
no means of removing it himself; and his recovery 
would, practically at least, be estimated by what 
damage was done to his coal-bed by such digging. 
sut in the present case, the particular coal in ques- 
tion having been actually carried away and sold, the 
computation of its value when just separated and 
prior to removal, would be an easy process. It does 
not seem material in a case like this, whether the 
value of the coal at the mine’s mouth be first ascer- 
tained and then an allowance be made for the bare 
expense incurred in its simple conveyance thither, 
or witnesses be asked to estimate directly its value 
just prior to its removal. The rule of compensation 
is practically observed in either case. The former 
method is not deemed inconsistent with the rule in 
the Illinois cases, as the court in the first named, 
whilst stating, ‘ plaintiff could recover as damages, 
the value of the coal at the mouth of the shaft, less 
the cost of conveying from the place where it was 
dug,’ expressly adds: ‘This is in effect saying he 
can recover the value of the coal when it first became 
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a chattel, by being severed from the mass and under 
their (defendants’) control.’” The court is greatly 
in the minority in this holding, it having been re- 
jected by the House of Lords and the Supreme Court 
of the United States, and the greater part of the State 
Courts, which allow for the digging as well as for 
transportation, etc. See Zilden v. Johnson, 52 Vt. 
628; S. C., 36 Am. Rep. 769, and note, 770; Bolles 
Wooden Ware Co. v. United States, ante, 88. 


An interesting question of confidential communi- 
cations between attorney and client arose in Snow v. 
Gould, 74 Me. 540. A client wrote to his counsel to 
commence a suit for divorce at an early day, so that 
his wife could have time to think the matter over, 
and perhaps consent to a private separation, and 
thereby avoid as much public scandal as possible. 
He also orally instructed his counsel to withdraw the 
libel, if a jury trial could not be avoided. In the 
trial of a suit between the counsel and client to de- 
termine the amount of compensation which the 
counsel should receive for services in obtaining ¢ 
divorce, the counsel was allowed to put the written 
and oral instructions in evidence, to show the nature 
of the engagement and the services performed. LHeld, 
that the same should not have been excluded as 
confidential communications. The court said: ‘‘ All 
that a client says to his attorney is not to be rejected 
as privileged communication. The privilege does 
not extend to extraneous or impertinent communica- 
tions. It does not reach cases where the matter is 
not of a private nature. Nor where the ‘ attorney 
was directed to plead the facts to which he is called 
to testify.’ And privileged communications may 
lose their privileged character by the lapse of time. 
That which may be private at one time may not be 
private at an after-time. Directions to an attorney 
to make a certain contract are a confidential com- 
munication before, but not after, the contract is 
made. A solicitor cannot be compelled to disclose 
the contents of an answer in equity before it is filed, 
but may be afterward. There are numerous examples 
of these principles in the books. Bouv. Dic. Con. 
Com. ; 1 Greenl. Ev., § 244; Neal v. Putten, 47 Ga. 
73; Nave v. Baird, 12 Ind. 318. See, as bearing 
significantly upon this case, Rochester City Bank v. 
Suydam, 5 How. Pr. 254. * * * It will be seen 
that this was mostly of the nature of instructions, 
and instructions that have been executed. No fact 
in the case is exposed. No secret is let loose. There 
is nothing in all of it that at this day can be 
prejudicial to the plaintiff. Such a letter might 
come decorously from any petitioner fordivorce. It 
would not have been an improper paper to exhibit 
before the court. The oral evidence should be 
regarded as a private matter before divorce, but has 
no importance after the divorce. In the case under 
consideration, it was competent for the defendant to 
sow the nature of his engagement and of the services 
performed We do not see that the evidence 


exceeded these bounds.” See note 36 Am. Rep. 631. 





COMMON WORDS AND PHRASES. 


EQUIRE — ay. — The phrase, “ if either party 
requires it, the judge may,” etc., was con- 
strued by the Kentucky Court of Appeals, in Johnson 
v. Clem, April, 11, 1883. ‘The court said: ‘The 
word, ‘require’ does not address itself toa dis- 
cretion; it asserts a right; it demands. This is its 
ordinary use. Webster defines its meaning as follows: 
1. ‘To demand; to ask, as of right and by authority ; 
2. To claim; to render necessary, as a duty, or any 
thing indispensable, as ‘the law of God requires 
strict obedience; 3. To ask as a favor, to request; 
in this sense (he says) it is rarely used; 4. To call 
to account for (demand); 5. To make necessary, to 
need, todemand; 6. Touvenge; to take satisfaction 
for.’ He defines Reguest: ‘To ask, to solicit, to 
express desire for.’ These two words, derived from 
a common source, have come to be used in senses 
radically different — one is the language of petition; 
the other, of command. If the word implies that 
the party may demand, as his right, to have the 
separation, a very familiar rule of law converts the 
word may into must. May, in astatute, means must 
whenever third persons or the public have a right 
to have that done which is authorized by such per- 
missive language. Potter’s Dwarris, 220 note: ‘If 
a party requires, the court may,’ is as strong as ‘upon 
request, the court shall.” 

Oxsvious Dancer. — Walking on a railway track 
unnecessarily is an ‘‘exposure to obvious and 
unnecessary danger,’ with the meaning of an 
accident insurance policy. Tuttle v. Travelers’ Ins. 
Co., Massachusetts Supreme Court. 

Lorrery.—In Taylor v. Swellem, the appellant was 
an auctioneer at Grimsby, Eng., who travelled about 
the country and in different towns set up a tent and 
carried on business as a ‘Cheap Jack.” At Darling 
ton he sold 1 lb. packets of tea for 2s. 6d. each, and 
each packet contained acoupon which entitled the 
purchaser to receive some other articles, among these 
being a tea-caddy, a bread-board, five stones of flour, 
a butcher’s knife, and so on. The magistrates con- 
victed him of having held a lottery, he appealed, 
and the conviction was affirmed. 

SEaMAN. — In Grace v. Cawthorne,a recent English 
case, 1t was held that an engineer on a steamship is 
a ‘* seaman,” within the Employers’ Liability Act. 

INsoLVENCY. — Mere want of property is not “1n 
solvency.” Bowerson’s Appeal, Pennsylvania Supreme 
Court, October 2, 1882. It was there agreed thata 
widow having no separate property was debarred 
from being administratrix, by reason of “ insolvency.” 
The court said: ‘‘ This is a misapprehension of the 
meaning of insolvency. It is not the mere absence 
of property liable to seizure on execution. It is the 
owing of debts in excess of the value of his tangi- 
ble property. If he owes no debt he is not insolvent 
although he may have no such property. A young 
mechanic or laborer out of debt, just starting 
for himself, with no property but his knowledge, 
brawny arm, and energetic will, is not insolvent. 
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Nor is one without visible property, owing no debt, 
who has acquired a learned profession, which he is 
about to follow. In all these cases, each may by 
industry, labor, and economy, pay his way and con- 
tract no debts. Without debts there can be no in- 
solvency. Poverty and insolvency are not synony- 
mous terms.” 

GonE East. — This does not necessarily mean gone 
out of the State. Tremaine v. Weatherby, 58 Iowa, 
615. 

FarrRLy MERCHANTABLE. — In an action upon a 
contract of sale of ice, the judge charged that there 
was an imphed warranty that the ice was of ‘fairly 
merchantable quality.”” In review the court said: 
“The principal objection urged in argument by the 
plain‘ iff relates not to the general principle stated to 
the jury and supported by the authorities cited, but 
to the use of the words, fair and fairly, in the charge 
and in the special finding, to modify the term 
merchantable. It is said that thereby the force of 
that term was reduced, when the plaintiff was 
entitled to the full effect of it. That there may be 
and are different grades of merchantable ice, as of 
other merchandise, is not denied. One quality may 
be purer and finer than another, and both 
merchantable. Clearly under the authorities an 
executory contract for the delivery of ice to the 
plaintiff did not necessarily entitle him to the first 
quality. Various terms are used in the cases cited 
to define the word merchantable in the sense in 
which it is to be applied in such cases, ‘ ordinarys 
quality,’ ‘marketable quality, bringing the average 
price,’ ‘at least of medium quality or goodness,’ 
good, lawful merchandize of suitable quality,’ ‘ good 
and sufficient in its kind,’ ‘ free from any remarkable 
defect.’ Of a manufacturer, it is said in Harris v. 
White, 51 Vt. 480; S. C., 31 Am. Rep. 694: ‘ Under 
a general order, he is not bound to furnish the best 
goods of the kind ordered that can be or are manu- 
factured. He is only required to furnish goods of 
the kind and quality usually manufactured and used, 
and such as are reasonably fit and proper for the 
purpose for which they are ordered,’ The received 
definitions of the word fair show that it is well 
adapted to convey this idea of mediocrity in quality, 
or just above that.” 74 Maine. 

ABANDONED. — Hides placed by the owner ina 
vat for tanning, and through forgetfulness not re- 
moved when the other vats are cleared, and forgotten 
for many years after a sale of the premises, are not 
‘“tabandoned.” Livermore v. White, 74 Me. The 
court said: “ Abandonment includes both the in- 
tention to abandon and the external act by which 
the intention is carried into effect. Here the act was 
one of preservation—the proprietor expending 
labor upon his property thereby to enchance its 
value. It was an act which excludes the very idea 


be 


of abandonment.”’ 

Lost. — Hides placed by the owner in a vat for 
tanning, and through forgetfulness not removed 
when the other vats are cleared, and forgotten for 
many years aftera sale of the premises, are not 
**lost.”” Livermore v. White, 75 Me. The court said: } 





“This is not a case of lost goods. The owner is 
shown. They belong to his estate. The title of the 
finders vanishes when the owner is known. These 
goods were not lost. The facts negative a loss by 
the owner. The hides were through carelessness 
left in the vat. If the fact of their being there was 
forgotten by the owner, they are none the less his, 
and though forgotten they are not lost. They re- 
mained in the vats subject to his control. In Me- 
Avoy v. Medina, 11 Allen, 548, it was held that 
placing a pocket-book voluntarily by a customer 
upon a table in a shop, and accidentally leaving it 
there or forgetting to take it, is not to lose it within 
the sense in which the authorities speak of lost 
property. ‘To discover an article voluntarily laid 
down by the owner in a banking room and upon a 
desk provided for such persons having business there, 
is not the finding of a lost article,’ remarks Wells, 
J., in Kincaid v. Eaton, 98 Mass. 139. ‘ Property is 
not lost in the sense of the rule,’ observes Trunkey, 
J., in IIumaker v. Blanchard, 90 Penn. St. 577; 8. 
C., 35 Am. Rep., 654, ‘if it was intentionally laid 
on the table, counter, or other place by the owner, 
who forgot to take it away, and in such case the 
proprietor of the premises is entitled to retain the 
‘The loss of goods,’ the court say, in 
Lawrence v. State, 1 Hump. 228, ‘in legal and 
common intendment, depends on something more 
than the knowledge or ignorance, the memory or 
want of memory of the owner as to their locality at 
any given moment. * * * To lose is not to place 
any thing carefully and voluntarily in the place you 
intended and then forget it; it is casually and 
involuntarily to part from the possession; and the 
thing is then usually found in a place or under cir- 
cumstances to prove to the finder the owner’s will 
was not employed in placing it there.’”’ See notes, 
29 Am. Rep. 768; 30 id. 180; 34 id. 734. 

TREASURE Trove. — Hides placed by the owner 
in a vat for tanning, and through forgetfulness 
not removed when the other vats are cleared, and for- 
gotten for many years after a sale of the premises, 
and discovered by the new owner of the premises, 
are not ‘treasure trove.” Livermore v. White, 74 
Me. The court said: ‘‘Nor can this be deemed 
treasure trove, which is thus defined in Jacob's 
Dictionary. It is ‘ where any money is found hid in 
the earth, but not lying upon the ground, and no 
man knows to whom it belongs.’ Nothing is treas- 
ure trove but gold or silver. ‘It is not treasure 
trove if the owner can be known. Nor though the 
owner be dead; for his executor or administrator 
shall have it.’ Com. Dig Art. Warp. G. All the 
elements constituting treasure trove are wanting. 
Here was no hiding. Here was no secrecy. The 
owner was known. The deposit was not for con- 
cealment, but in the usual and ordinary mode of 
business.” 

Seize. — This word, in a marine insurance war- 
ranty of freedom ‘‘from capture and seizure,” ete., 
includes a temporary seizure for the purpose of 
plunder, whereby the ship becomes a constructive 
total loss. Johnston v. Hogg, 48 L. T. (N. 5.) 485; 10 


custody.’ 
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Q. B. Div. 432. The court said: “ The ordinary and 
natural meaning of ‘seizure’ is a forcible taking 
possession. This was admitted by Mr. Butt, but he 
contended that the word ‘seizure’ had acquired a 
peculiar connotation in insurance law, and was in 
fact a technical term involving an intent by the person 
seizing to keep possession of the vessel as his own. 
In support of this proposition he relied on the pas- 
sages above cited, and submitted that in this case 
what the natives had done was an arrest and not a 
seizure. In my opinion the word ‘seizure’ must be 
taken in its ordinary and natural meaning, and is 
not a term of art. The passages I have cited from 
Phillips certainly do not prove that the word has any 
technical meaning; and the case of Black v. Marine 
Insurance Company, 11 287, which that 
author cites in support of his view as to the mean- 
ing of capture, shows, if any thing, that seizure isa 
term capable of a very wide 
Marshall seems to recognise two meanings of the 
words ‘ capture,’ but certainly does not assert that the 
more restricted meaning is that in which alone the 
word is understood in insurance law. The passages 
from Parsons are not more definite; and that from 
the judgment of Brett, L. J.,is rather in favor of 
defendants. The seeming confusion in some of these 
passages arises from the the 
question to give a distinct and different meaning to 


Johns. 


general meaning. 


desire of authors in 
such words as ‘ capture,’ ‘ seizure,’ ‘ arrest,’ ‘ deten- 
tion,’ ‘restraint ;’ and the impossibility of accom 
plishing the task is shown by their attempts to dis 
tinguish between ‘arrest,’ ‘ restraint,’ and ‘deten 
tion.’ [have no doubt that the word ‘ seizure,’ like 
many other words, is sometimes used with a more 
with a 
meaning; and whether it isused ina particular case 


general, and sometimes more restricted 
with the one meaning or the other depends not on 
any general rule, but on the contextand the cireum- 
stances of the case. The court cited 1 Phillips 
Ins. (8d ed.), § 1108; Marshall Ins. (4th ed.), 394; 
1 Pars. Ins. 584; 576; Rodocunachi v. Elliott, L. Ne, 
8 ©. P. 649. 
DEVICE. 
keepers from permitting at, in or about the doors, 


” 


In an ordinance prohibiting saloon- 


windows, openings, or in the interior of their saloons, 
“any blind, screen, painted or frosted glass, shade, 


” 


curtain or other device,” the words ‘* other device ” 
do not embrace a board partition between different 
rooms of a building, such partition extending from 
floor to ceiling, fastened in the usual manner, and 
intended by the owner, when he placed it in the 
building, as a permanent accession to the realty. 
Shultz v. Cambridge, 38 Ohio St. 659. 
the theory of @ sociis, and the ground that the 
partition “‘isof a more permanent and important 
character than the things specifically mentioned.” 
EmBezz.e. — In an indictment this means to 
appropriate to one’s own use. In State v. Wolff, 
Louisiana Supreme Court, December, 1882, there had 
been a conviction of embezzlement, under a statute 
employing the words, ‘‘ wrongfully use, dispose of, 
conceal, or otherwise embezzle,” etc. The informa- 
tion charged in the words of the statute, except that 


This is put on 





it used ‘and ” for ‘‘or.”’ But the court held that 
was immaterial, remarking: ‘The charge would 
have been sufficient if it had used only the word 
‘embezzle’ and omitted the others, ‘ use, dispose of, 
conceal.’ ‘ Embezzle’ means to appropriate to one’s 
own use property or money intrusted to him by his 
employer. The use of that word supplies the place 
of the sentence, which the counsel earnestly contends 
is sacramental. The single word ‘embezzle ’ means 
all that the sentence does, and something more.” 

Manuau Lasor.— Where A. is employed with 
others in lowering goods into the hold of aship, and 
A.’s duty is to guide the beam of the crane by means 
of a guy-rope, and to direct when to lower and hoist 
the chain, he is ‘‘engaged in manual labor.” 
Shajjers v. General Steam Nav. Co., 10Q. B. Div. 356. 

EccLestaAsticAL Purposes. — Publishing banns 
and celebrating marriages are ‘*‘ ecclesiastical pur- 
poses.” Fuller vy. Alford, 10 Q. B. Div. 418. 

IssuE — CuiLpreNn. — In Morgan v. Thomas, 9 Q. 
B. Div. 643, Jessel, M. R., thus discoursed: “ * Issue’ 
has a popular meaning, being often used in the sense 
of ‘children,’ and a lk 
being used in the sense of ‘descendants,’ and the 


‘val or technical meaning, 
question is in which sense it is used by the testator. 
It is a term of flexible meaning. ‘ Children’ again 
has a popular meaning. It is used in the 
the offspring of the first generation, and it has a 
legal meaning which is the same, but it is quite true 
you can have a context which shows that ‘children’ 
was not used in the sense of ‘children,’ but in some 


sense of 


other sense; and you can have a context of that kind 
with respect to almost any word in the language. | 
have often commented on this, and I used a rather 
ludicrous example in the Rolls Court that [ will 
repeat here, to show the way we sometimes deal with 
words is an erroneous method of applying the rules 
of construction. You will find it said in some cases 
that ‘or’? means ‘and’; but ‘or’ 
‘and,’ unless there is a context which shows it is 
The instance I 
given is this: Suppose a testator said, ‘I give the 
black cow on which T usually ride, to A. B’., 
he usually rode ona black horse; of course the horse 
would pass, but [do not think that any annotator 
of cases would put in the marginal note that ‘cow’ 
means ‘horse.’ You correct the wrong words used 
by the testator by the context; when you find it was 
an animal on which he daily rode, you would say he 
meant a horse, he would not ride on a cow in this 
country. It is not that the word has a different 
meaning from that which it usually bears, but the 
context shows that the testator has by mistake used 
one word for another.” 
had been of a horse, and the proof showed that he 
usually rode a cow?) ‘‘l apply this illustration to 
show the difference in treating the words ‘children’ 
and ‘issue.’ The word ‘children’ has, both in law 


never does mean 
used for ‘and’ by mistake. have 


and 


(But suppose the bequest 


and common parlance, only one meaning, though 
you may by a context show it is improperly used; 
that it is written by mistake for descendants or 
something else. But the word ‘issue’ has two mean- 
ings; it may mean ‘ descendants 


’ 


and it may mean 
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‘children,’ the common use of the word in ordinary 
parlance being ‘ children,’ though in legal parlance 
its proper meaning is ‘ descendants.’” 

Common Scuoon.—In Roach v. Board of Directors, 
Mo. Thecourt said: “ The term ‘common,’ when ap- 
plied to schools, isused to denote that they are open 
and public to all,rather than to indicate the grade of 
the school, or what may or may not be taught therein. 
In the legislation on this subject they are called 
‘public’ as often as common schools. These terms 
seem to be used interchangeably as meaning one and 
the same thing. The term ‘school,’ ex vi termini, 
does not imply a restriction to the rudiments of an 
education.” 


——-+ 





PROVISION AS TO ATTORNEY'S 
PROMISSORY NOTE. 


FEE IN 


UNITED STATES CIRCUIT COURT, E. D. ARKANSAS, 
OCTOBER, 1882. 
MERCHANTS’ NATIONAL BANK V. SEVIER. 
A provision in a promissory note for an attorney's fee is in- 
valid. A National bank has no authority to discount a 
note containing such a provision and cannot recover 


the attorney’s fee in a suit upon the note. 
\ CTLON upon a promissory note. The opinion states 
i the case. 
B.C. Brown, for plaintiff. 
M. M. Cohn, for defendants. 


CALDWELL, D. J. The Merchants’ National Bank 
of Little Rock brought suit in this court against the 
defendants on anote of which the following isa 
copy: 

** 3500. LirtLe Rock, ArkK., Jan. 7, 1880. 

“Sixty days after date, we or either of us promise 
to pay to the order of the Merchants’ National Bank 
$500, for value received, negotiable and payable with- 
out defaleation or discount, at the Merchants’ National 
Bank of Little Rock, Arkansas, with interest from 
maturity at the rate of 10 percent per annum until 
paid; and in the event payment is not completely 
made at maturity, the undersigned further agree to 
pay an attorney’s fee of 10 per cent on the amount 
due and unpaid if suit is brought to enforce payment 
of this note, and its interest, or any part that may 
remain due and unpaid, which said fee shall become 
due and recoverable in the action brought to enforce 
the payment of this note for the use of the attorney 
bringing said suit. 

“A. H. SEVIER. 
“'T. J. CHURCHILL.” 


The defendant, Churchill, has filed a demurrer to 
the complaint, assigning several grounds of demurrer, 
but all based on the stipulation contained in the note 
to pay an attorney’s fee. The effect of inserting such 
a stipulation in a promissory note has been much dis- 
cussed by the courts. Adjudged cases may be found 
supporting every conceivable view of the question. 
One line of cases holds that such a stipulation is a 
penalty, and does not make the note usurious, because 
the maker has the right to pay the principal and avoid 
the penalty. Cutlery. low, 8 Mass. 258; Lawrence v. 
Cowles, 13 Ill. 577; Billingsley v. Dean, 11 Ind. 33; Gaar 
v. Louisville Banking Co., 11 Bush, 180. Other cases 
hold thatit destroys the negotiability of the note, 
making it a mere contract. Banking Co. v. Gay, 63 
Mo. 33; First Nat. Bank of Carthage v. Jacobs, 73 id. 
35; Samstag v. Conley, G4 id. 476; First Nat. Bank of 





Carthage v. Marlow, 71 id. 618; Woods v. North, 84 
Penn. St. 407; Farquhar v. Fidelity Ins. Co. (U. 8. C. 
C. D. Penn.), 35 Leg. Int. 404; 8. C. 7 Cent. Law J. 
334; Jones v. Radatz, 27 Minn. 240. And in others, it 
is held that it does not affect its negotiability. Seaton 
v. Scoville, 18 Kan. 435; Stoneman v. Pyle, 35 Ind. 103; 
Sperry v. Horr, 32 Lowa, 184; Howenstein v. Barnes, 5 
Dill. 482; 1 Dan. Neg. Inst. 49. 

Some courts hold that such stipulation is valid and 
will be enforced. Clawson v. Munson, 55 Ill. 304; 
Smith v. Silvers, 32 Ind. 821; McIntire v. Cagley, 37 Ia. 
676; Siegel v. Drum, 21 La. Ann. 8; Wilson Sewing- 
Mach. Co. v. Moreno, Sawy. 85; 1 Dan. Neg. Inst. 49. 
Other courts, whose opinions are entitled to the 
highest consideration, hold that such a provision is a 
stipulation for a penalty or forfeiture, tends to the 
oppression of the debtor and to encourage litigation, 
is a cover for usury, is without any valid considera- 
tion to support it, contrary to public policy and void. 
Bullock v. Taylor, 39 Mich. 139; Meyer v. Hart, 40 id. 
517; Witherspoon v. Mussulman, 14 Bush, 214; Shelton 
v. Gill, 11 Ohio, 417; Martin v. Trustees Belmont Bank, 
13 id. 250; Dow v. Updike, 11 Neb. 95; 2 Pars. Notes 
and Bills, 414. And see to same effect note to Jones 
v. Radatz, 11 Cent. Law J. 513; lid. 337; 14 Am. 
Law Rev. 858, where it is said: 

‘It seems to us to be more consistent with public 
policy to consider all such agreements as absolutely 
void. They can readily be used to cover usurious 
ugreements, and excessive exactions may be made 
under the guise of an attorney fee.” 

The doctrine of the cases last cited accords with 
sound reason and justice, and has our approval. It 
would serve no useful purpose to review the cases in 
detail. There is nothing new to be said upon the sub- 
ject. The comprehensive and forcible,reasoning of 
Mr. Justice Cooley in Bullock v. Taylor, supra, cannot 
be successfully answered: 

** A stipulation for such a penalty, we think, must be 
held void. Itis opposed to the policy of our laws con- 
cerning attorneys’ fees, and it is susceptible of being 
made the instrument of the most grievous wrong and 
oppression. It would be idle to limit interest to a 
certain rate, if under another name, forfeitures may 
be imposed to an amount without limit. The pro- 
vision in those notes is as much void as it would have 
been had it called the sum imposed by its true name 
of forfeiture or penalty. There is no consideration 
whatever that can support it.” 

The cases which treat such a stipulation as an agree- 
ment to pay liquidated damages, and not as a forfeit- 
ure or penalty, are unsound in principle. Their rea- 
soning destroys the efficacy of every statute and rule of 
decision intended to protect debtors from the demands 
of grasping creditors. If a stipulation foran attorney’s 
fee can be upheld upon the ground that it is a valid 
agreement upon suflicient consideration for the pay- 
ment of aliquidated sum, itis not perceived why a 
stipulation to pay the taxes of the payee, or his office 
rent, or the salary of his collector, or all of these and 
as many more as the genius of a rapacious creditor 
may devise, should not be upheld and enforced by the 
sume mode of reasoning. Mr. Justice Sharswood, in 
Woods v. North, supra, following Chief Justice Gibson, 
characterizes sucha provision as ‘luggage,’ which 
negotiable paper is unable to carry, and pertinently 
inquires: ‘If this collateral agreement may be in- 
troduced with impunity, what may not be?” 

In Daniel Neg. Inst. 49, it is said this inquiry ‘is 
answered by the assertion that such provisions facil- 
itate rather than incumber the circulation of such in- 
struments; they are not ‘luggage’ but ballast.”’ Mr. 


Daniel’s assertion is in the teeth of many adjudged 
cases, among which are well-considered judgments of 
such eminent juristsas Chief Justice Gibsou, Mr. 
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Justice Sharswood, and Mr. Justice Cooley. It will 
require something more than assertion to overthrow a 
doctrine supported by such high authority. Undoubt- 
edly if itis once understood that courts will uphold 
and enforce such stipulations, we shall presently see 
notes so weighed down with this kind of ** ballast,” 
that the provisions to pay the debt and interest will be 
but a part the obligation incurred by the debtor in 
signing the note. The “ ballast’ will become of more 
importance than the ship itself. The plaintiff in this 
case lately sued on a note in this court which con- 
tained a stipulation ‘‘ to pay the attorney’s fee, court 
costs, aud all other expenses in enforcing the collec- 
tion of this note,”’ and it was gravely insisted in argu- 
ment in that case that the defendant was liable to pay 
the hire ofa horse a buggy, and the wages and expen- 
ses of the plaintiff's collector forthe time consumed 
in going to demand payment of the note after it fell 
due. And if the reasoning in MeJ/ntire v. Cagley, 
supra, and other cases of that kind is sound, the con- 
tention in the case mentioned would not seem to be 
extravagant. 

The suggestion of some of the courts, which main. 
tain the validity of such a provision, that the fee stip- 
ulated for must be reasonable in amount, and that the 
court should reduce it when in its opinion it is exces- 
sive, only proves the unsoundness of the doctrine. For 
jf{the parties can lawfully stipulate for the payment of 
an attorney’s fee, in addition to the principal and in- 
terest of the debt, and the costs and fees allowed by 
law, then they can agree upon the amount of the fee, 
and the court has no more power over such a contract 
than it has over any other contract entered into be- 
tween parties capable of contracting. Interest is the 
only damages the law allows for delay in the payment 
of money (Loudon v. Taxing District, 104 U. 8. 771), 
and in case of suit the only fees and costs that can be 
recovered are those allowed by law. 

But if it were conceded that natural persons had the 
right to insert such a provision in a note, it does not 
follow that the plaintiff in thiscase would have that 
right. The plaintiffand payee in the note is a Na- 
tional Bank. Corporations have only such powers as 
are specially granted by the act of incorporation, or as 
are necessary for carrying into effect the powers ex- 
pressly granted. The specific power given to National 
Banks is “‘ to carry on the business of banking, by dis- 
counting and negotiating promissory notes, drafts, 
bills of exchange, and other evidences of debt; by re- 
ceiving deposits; by buying and selling exchange, coin, 
and bullion; by loaning money on personal security; 
and by obtaining, issuing, and circulating notes.” 

In National Bank v. Johnson, 104 U. 8. 277, the 
Supreme Court, construing this clause of the charter, 
say: ‘So the discount of negotiable paper is the form 
according to which they are authorized to make the 
loans; and the terms ‘loans’ and ‘discounts’ are 
synonyms.’ Andit is further said in the same case 
that ‘ the sole particular in which National Banks are 
placed on an equality with the natural persons is as to 
the rate of interest, and not as to the character of 
contracts they are authorized to make. * * * 

The authority given tothe bank by its charter to 
make loans and discounts contemplates loans and dis 
counts as understood in commercial law, and accord- 
ingto the known usage and practice of banks. Ap- 
plying these tests, se find such a stipulation is no part 
of a negotiable promissory note or bill of exchange. 

It isa significant fact that of all the forms of bills 
and notes given in the books, not one contains such a 
provision. It is comparatively of modern origin. It 


is the invention of cunning shavers, and one of the 
methods by which they seek to fleece their victims. It 
is an exotic in commercial and banking circles, where 
business is conducted according to commercial usage, 





and with that integrity and fairness usually character- 
izing the dealings of banks and business men. This ig 
the first instance that has come under our observation 
where this bad invention has found its way to the dis- 
count board of a National Bank. 

The exigencies of a bank may require the speedy 
negotiation of its securities to raise money to meet 
runs or other unexpected demands upon its vaults, 
and no stipulation in its securities, acquired by loan or 
discount, should be sanctioned which would render 
them non-negotiable, or of doubtful negotiability or 
validity. ‘The discount of negotiable paper is the 
form according to which they are authorized to make 
their loans.”” National Bank v. Johnson, supra. The 
National Banking Act requires loans to be made “on 
personal security,” and the uniform usage and prac- 
tice of banks, conducted on sound banking principles, 
is to make their loans on short time and require pay- 
ment or renewal at maturity. But if a bank is per- 
mitted to insert such a stipulation in its notes, it is 
obvious that the attorney of the bank, one of its most 
important and influential advisers and agents, at once 
becomes interested in having the makers of every note 
containing the stipulation make default in payment. 
It will be observed that the provision is that the ten 
per cent shall be “for the use of the attorney bringing 
the suit." This is offering the attorney of the bank a 
premium of ten per cent on all overdue notes upon 
which “‘suit is brought.’”’ The inevitable tendency is 
to foment and encourage litigation, which the law 
abhors. 

That such a stipulation is in excess of the power of a 
National Bank is shown by that provision of the Na- 
tional Banking Act which declares that the discount of 
a bill of exchange, payable at another place than the 
place of such discount, at the current rate of exchange, 
in addition to the interest, shall not be considered as 
taking or receiving a greater rate of interest than is 
allowed by the act. Section 5197, Rev. Stat. If this 
express provision was deemed necessary in order to 
enable banks to stipulate for the payment of the cur- 
rent rate of exchange between the place where the bill 
is discounted and the place where it is payable, it can- 
not be maintained with any fair show of reason that 
banks possess the implied power to stipulate for an 
attorney’s fee of ten per cent ifthe bill is not paid at 
nutturity. The power to insert such a provision is not 
given in express terms, and cannot be implied. It is 
not necessary to the exercise of any legitimate func- 
tion of the bank, and is contrary to the usage and 
practice of banks conducted on sound and legitimate 
banking principles. And in addition therefore to the 
reasons which render such a stipulation void where the 
payee isa natural person, it is void in the case of the 
bank for the further reason that it is in excess of the 
powers of the bank under its charter. The question 
whether such a stipulation has the effect, in the case of 
a National Bank, to avoid the whole instrument, was 
waived by counsel, and will not be considered by the 
court. 

Let the plaintiff have judgment for the principaland 
interest of the note, and no more. 

McCrary, Circuit Judge. I fully concur in the con- 
cur in the conclusion announced in the foregoing 
opinion, and in the reasoning by which it is supported. 
In construing and enforcing contracts made or to be 
performed in a State where a different rule has become 
established law, I might be inclined to abide by the 
local adjudications, but the doctrine of the foregoing 
opinion will be followed in all cases not falling within 
this exception, unless the Supreme Court shall other- 
wise decide. 
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CONSTITUTIONALITY OF MUNICIPAL OR- 
DINANCE FOR SEIZURE AND SALE OF 
ANIMALS AT LARGE. 


WISCONSIN SUPREME COURT, APRIL 4, 1883. 





Wiicox v. HeEMMING. 

A municipal ordinance authorizing the seizure, impounding 
and sale of animals running at large in the public streets, 
held not unconstitutional as authorizing the forfeiture 
or condemnation of property without due process of 
law and without compensation, even though no provis- 
ion was made for an adjudication in a court. 

Held, also that the position of pound master was not “an 
office or place of trust” under a statute requiring an 
oath from the incumbent of such an “office,” etc. 


| gas of replevin. The opinion states the case. 
The plaintiff appealed. 
John Nichols, for appellant. 
£. M. Hyzer, for respondent. 


Orton, J. This is an action of replevin, without 
claim of delivery, for three horses, the property of 
plaintiff taken and detained by the defendant. The 
defendant justifies such taking and detention by 
virtue of his being master or keeper of the public 
pound of the city of Janesville, and having authority 
and right under the charter and ordinances of said 
city to receive and detain said horses in such pound, 
and to sell the same on account of their having been 
permitted by the plaintiff as such owner to run or be 
at large in one of the streets of said city in violation 
of such ordinances. Some questions are raised on the 
evidence and charge of the court to the jury, which 
will be first disposed of before the consideration of the 
important and principal question in the case, viz., the 
constitutionality of the ordinance in question by which 
the defendant claims justification for the taking and 
deteution of the property. 

1. It is claimed that the horses were the exempt 
property of the plaintiff, and could not therefore be 
taken and sold under such ordinance. The statute of 
exemption is not broad enough in terms to embrace 
such a proceeding. The exemption is only from 
“seizure and sale on execution, or provisional or? final 
process issued from any court, or any proceedings in 
aid thereof.’”’ Section 2982, Rev. St. We are referred 
to the case of Smith v. Omans, 17 Wis. 395, as authority 
upon this question. In that case it is held only that 
property may be exempt from seizure and sale on exe- 
cution upon a judgment in an action of tort. It is not 
necessary to decide whether this or any other'property 
of the plaintiff might be exempt if taken upon! execu- 
tion on a judgment for the fine imposed by the ordi- 
nance for its violation, because the seizure and sale are 
made as the necessary proceeding aud consequence 
of restraining the horses from so running at large in 
the street, and not for the mere purpose of the collec- 
tion of such fine. The power granted by the legisla- 
ture to this city in its charter, by ordinance ‘‘to res- 
train the running at large of cattle, horses, etc., and 
cause such as may be found running at large to be im- 
pounded and sold,” is a police power necessary to the 
due protection of the public at large in the use and en- 
joyment of the public streets, to which the private 
rights of property, and the ordinary exemption thereof 
from seizure and sale on executions or judgments in 
actions on contract or other incurred liability, must 
of necessity be subordinate. The injury to the public 


is as great by the running at large of horses or cattle 
exempt from execution, as of those not exempt, and 
no such exception could be made without destroying 
one of the safeguards of the public, or suspending the 
exercise of this police power in some cases where the 
public necessity most require such safeguard and the 








exercise of such a power. Aside from the fine of one 
dollar prescribed by the ordinance for its violation, 
the proceeding is exclusively in rem, and the property 
so Claimed as exempt consists of the horses so running 
at large in one of the public streets to the great danger 
and inconvenience of the travelling public, and they 
can only be exempt when they do not so encroach upon 
the public use of the streets. (1) They must necessarily 
be restrained; (2) they must be furnished with food 
and care while so restrained; (3) they must sometime 
at an early day be sold, if not taken away by the 
owner, to compensate for such expense, before such 
expense exceeds their value. These three things are 
necessary to be done to protect the public. Their ex- 
emption under the statute would avoid these, and at 
the same time allow them to occupy, by running at 
large, the streets of the city indefinitely as to time, and 
immeasurably as to the public injury. ; 

2. It is claimed that the horses were not kept ‘in the 
pound established by the common council, but in a 
shed adjoining the same on another lot. This shed 
was used with the building of the pound and as an en- 
trance to it, and was a necessary part of it. This is too 
technical to have force. 

3. [t is insisted that the horses were not at large 
with the permission of the owner. Without specially 
noticing the evidence on this point, suffice it to say 
that there was evidence to show that they were so 
at large with his knowledge and permission, and the 
instructions to the jury upon this question were on the 
whole, not improper. What the learned judge said in 
his general charge, as to a failure to exercise a reason- 
able care under the circumstances being evidence of 
such permission, may have been technically too broad, 
and was certainly not necessary, for there was much 
more evidence of such permission than such mere want 
of care. The instructiou did no harm. 

4. It is claimed that the defendant had not duly 
qualified as such keeper of the public pound by taking 
the requisite oath and filing a bond. Section1, ch. 3, 
of the charter (chapter 474, Laws 1866), provides that 
‘every person chosen or appointed to any office or 
place of trust under this act shall take and subscribe 
an oath,’ ete. Subdivision 16 of section 4 of chapter 4 
authorizes the common council “ to establish and reg- 
ulate public pounds, and to appoint masters thereof 
from time to time.’’? The'master of the pound is not 
one of those who are denominated officers in the 
charter, and from the usual duties and tenure of such 
a subordinate position it would be improper to call 
him an officer of the city. Does he:fill a place of trust, 
in the legal signification of the term? These words 
when used ina statute, have the same meaning. An 
office is a place of trust, and a place of trust, when so 
mentioned, is an office. King v. Burrell, 5 Mad. 431. 
In the old Constitution of New York, requiring offi- 
cers to take an oath, it is provided that no other 
oath, declaration, or test shall be required as a 
qualification for any office or public trust.” 

In the Matter of Oaths, 20 Johns. 493, itis held that 
the legal meaning of the word ‘ office ”’ is “‘ an employ- 
ment on behalf of the government in any station or 
public trust, not merely transient, occasional, or ,inci- 
dental.”’ 

In the Matter of Dorsey, 7 Porter, 371, an office is 
called ‘‘a charge or trust, conferred by public au- 
thority,”’ and it is held that an attorney at law is not 
an officer required to take a certain oath as such. This 
officer is called master of the pound or pound-master 
in the charter, and such masters of pounds may be ap- 
pointed “from time to time.” The duties of such an 
officer are infrequent, ‘ occasional, transient, and in- 
cidental,” as they may be required when some animal 
found at large in the street is brought to the pound. 
For each impounding there may be a new master ap- 
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pointed to take charge of the pound and cave vo! the 


animal or animals so impounded. His office can 
scarcely be said to have a tenure, if it is an office, so 
uncertain and precarious is the right by which it is 
held. He is a mere keeper, for the time being, of the 
pound when his services are required, and no longer. 
If he is required to take the constitutional oath as an 
officer of the city, we can scarcely conceive of a sub- 
ordinate employee of the city government who would 
not be so required,—such as the occasional keeper of 
the pest-house, or one who lights and extinguishes the 
street lamps, or one who takes care of the city 
hall. We cannot think that the pound-master is one 
elected or appointed to an office or place of trust, under 
this charter, who is therein required to take the con- 
stitutional and official oath. The giving of a bond is 
certainly not required to qualify any master of the 
pound to enter upon the discharge of his duties. 

5. The main and important objection to the justifi- 
cation or the defendant under pretended legal au- 
thority, is that the ordinance under which he received, 
held, and sold the horses of the plaintiff is unconstitu- 
tional, as authorizing the forfeiture, condemnation, or 
confiscation of property without due process of law, 
and without compensation, etc. It is contended that 
before the property is sold there should be provision 
for an adjudication in court of the facts which would 
make such property liable to be thus taken and sold. 
What disposition is to be made by the terms of the 
ordinance of the proceeds of such sale is unimportant 
in determining the constitutionality of those provis- 
ions which authorize the restraint and sale of such 
property. The mischief complained of ends with the 
sale, for the property of the owner in such animals is 
thereby taken away, and it would not cure the mis- 
chief and scarcely mitigate the wrong to offer the 
owner the remnant of the proceeds of the sale after de- 
ducting the expenses of keeping and sale, and the fine 
incurred, or even the proceeds without any such de- 
duction. The provision of the charter of the city 
above cited fully authorizes the receiving, keeping, 
and sale of such animals running at large in the pub- 
lic streets, and the passing of an ordinance to carry 
such provision into execution, so that the act of the 
legislature is amenable to this objection of unconsti- 
tutionality, as well as the ordinance itseif. The pro- 
visions of the charter above referred to are that such 
animals may be “‘impounded and sold to discharge 
the penalty for the violation of the ordinance, and the 
expenses of impounding and sale.”’ Here is found the 
authority for prescribing a fine for such offense, as 
well as the impounding and sale. The right of such 
legislation can be found and justified only by that po- 
lice power of the State to provide summary and suita- 
ble methods and proceedings to protect the public 
health, peace, and tranquility, and the use of the high- 
ways of travel, which transcends private rights and 
the constitutional provisions for their protection. 

This power is well stated by that great lawyer, Chief 
Justice Shaw, in Com. v. Alger, 7 Cush. 85. Such 
powers have been conferred upon municipal bodies by 
legislation, time out of mind, both in this country and 
in England, and it is too late to question them. In 
respect to animals running at large in the public high- 
ways, various ordinances have undergone judicial in- 
vestigation in many courts, and perhaps in some cases 
the power to authorize the forfeiture of the animais 
themselves without judicial inquiry may have been 
questioned. In the very nature of things, and in com- 
moun reason, if a judicial determination must be had 
upon proper notice to the owner before such animals 
can be taken up and restrained when so running at 
large in a public street of a city, the city and the pub- 
lic at large must wait and suffer great injury, and the 
street remain useless or unsafe for a considerable time 








without relief, or until the animals themselves sha’) 
leave the street, and thus pass beyond the power of 
being seized, or such animals must be kept in the pub- 
lic pound until their value would be less than the ex- 
pense of their keeping. It follows, if such adjudica- 
tion be necessary, such a remedy is useless or ineffec- 
tual, and the objection goes to the very foundation of 
the power to prescribe any adequate remedy in such a 
cause. 

The general power is upheld by all elementary su- 
thorities. Judge Cooley in his admirable work on 
Constitutional Limitations, says: ‘*So beasts may be 
prohibited from running at large under the penalty of 
being seized and sold.”’ Cooley, Const. Lim. 5°8. 
Judge Dillon, in his work on Municipal Corporations, 
fully upholds such a power without judicial inquiry if 
proper notice be given, and holds that the legislature 
may confer upon the municipality the power to ordain 
a forfeiture of the property, but that such a power 
must be expressly given. Section 345. 

Before considering cases elsewhere, where this par- 
ticulir power has been called in question, it is neces- 
sary to notice cases in this court in which the learned 
counsel of the appellant contends it has been held 
unconstitutional. 

The case of Pettit v. May, 34 Wis. 666, was a case of 
damage feasant, and the intimation of the necessity of 
a judicial inquiry must be confined to such a case. 
There is the invasion of a private right only in such a 
case, and the remedy may well be within the constitu- 
tional inhibition. It is said by Chief Justice Dixon in 
that case that ‘‘ according to the decision of the Court 
of Appeals in Rockwell v. Nearing, 35 N. Y. 302, it 
{the ordinance] would have been invalid.” 

In Miles v. Chamberlain, 17 Wis 446, the by-law of 
the town authorized the seizure and sale of animals 
running at large in the highway, but the statute then 
in force (section 3, c. 15, Rev. St. 1858) only authorized 
the town to pass by-laws fixing a penalty for such an 
encroachment upon the highway, which excluded the 
power to declare a forfeiture of the property by seiz- 
ure, impounding and sale. It is said in the opinion of 
Mr. Justice Paine in that case, that ‘it is therefore 
not necessary to determine whether the power could 
be conferred on the town to pass a by-law like the one 
in question, by which the title of the owners of ani- 
mals may be divested without any judicial proceeding 
against them whatever. The question whether the 
power could be constitutionally conferred upon a city 
to pass an ordinance for impounding animals and sell- 
ing them to pay charges and expenses, upon notice 
published or posted, without any judicial determina- 
tion of the right—the real question in this case — has 
never been determined by this court. We shall there- 
fore have to look elsewhere for cases in which this 
question was involved.” 

In Rockwell v. Nearing, supra, the impounding and 
sale were authorized either when the animal may be 
in any public highway opposite the land of the person 
who “takes it up,”’ or when it may be trespassing up- 
on his lands. It was proved in the case that the ani- 
mal was taken up while it was in the door yurd of such 
person, and not on the highway, so that the case was 
within the last clause of the act. Itissaid in one of 
the opinions, *‘ the question whether the act is valid, 
so far as it relates to the seizure and sale of animals 
running at large in a public highway,.is not involved in 
the present appeal,’ and it is clear from the whole 
case that only that part of the act was deemed or held 
invalid which allowed sucha seizure and _ sale 
of the animal trespassing upon the land of another, 
without an adjudication. In another opinion in the 
same case, concurring in the first one, and in the judg- 
ment, the constitutionality of the first clause of the 
act authorizing the seizure and sale of an animal run- 
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ning at large in the highway without any adjudication 
whatever, was ably discussed, and the proceedings 
justified as a proper exercise of the police power for 
the protection of the public interest, and the act so 
far held constitutional. 

In Campbell v. Evans, 45 N. Y. 356, the same act, 
amended so as to require certain judicial proceedings, 
was held valid; and Cook v. Gregg, 46 N Y. 439, is to 
the same effect. 

In Com. v. Alger, supra, the law made it an offense 
to build any constructions whatever in the Boston 
harbor, beyond a certain linein tide-water, and pro- 
vided for the destruction and abatement of such erec- 
tions as nuisances. In that case the construction was 
a large wharf, 120 by 45 feet in dimensions. The law 
was attacked for unconstitutionality because it pro- 
vided for the utter destruction of the property with- 
outatrial. Chief Justice Shaw says in his opinion: 
“ We think it a settled principle, growing out of the 
nature of well-ordered society, that every holder of 
property, however absolute and unqualified may be his 
title, holds it under the implied liability that his use 
of it may be so regulated that it shall not be injurious 
to the equal enjoyment of others having an equal right 
to the enjoyment of their property, or injurious to the 
rights of the community; and that such rights of 
property “are subject to such reasonable restraints 
and regulations established by law as the legislature, 
under the governing and controlling power vested in 
them by the Constitution, may think necessary and 
expedient.”’ 

In Roberts v. Ogle, 30 Ill. 459, under a charter giving 
the town or village authority to make ordinances to 
declare what should be nuisances, and to provide for 
their abatement, an ordinance was passed prohibiting 
swine from running at large within the corporation 
limits, and authorizing a constable to take up and 
safely keep, and on notice to sell any such swine for 
the payment of 50 cents per head, and the constable's 
charges and expenses. The ordinance was held valid, 
although it did not provide for any adjudication. 

In Clark v. Lewis, 35 Ill. 417, the ordinance was sim- 
ilar to the one in question here, excepting that the 
animals impounded were not sold to pay any fine im- 
posed, and the horse was sold to pay charges only. 
The validity of the ordinance was conceded, but it was 
held that the sale was invalid because its provisions 
were not strictly complied with. 

In Case v. Hall, 21 Il. 632, the animal was impounded 
and sold under a by-law ofa town of similar provis- 
ions, and it was held constitutional. In Friday v. 
Floyd, 63 Il. 50, a similar ordinance was sustained. 

In Kennedy v. Sowden, 1 MeMull. (S. C.) 823, the 
ordinance, with very similar provisions and authoriz- 
ing the impounded animals to be sold for the fine as 
well as the charges, was held valid upon a very full ex- 
amination of the authorities, and in a very elaborate 
opinion. 

In Crosby v. Warren, 1 Rich. (S. C.) Law, 385, this 
decision is followed and re-affirmed, but there was a 
dissenting opinion as to the constitutionality of the 
sale to pay the fine as such without an adjudication of 
the offense. 

In Shaw v. Kennedy, Term Rep. (N. C.) 591, the de- 
cision of a majority of the court was the other way, 
but by an elaborate opinion of Chief Justice Taylor 
the power is upheld. 

In Hellen v. Noe, 3 Ired. 495, and Whitfield v. Long- 
est, 6 id. 265, long afterwards, ordinances more strin- 
gent in their provisions than the one under considera- 
tion were sustained as constitutional. 

In Spitler v. Young, 63 Mo. 42, a similar ordinance 
was sustained, both as to the charges and expenses of 
impounding, keeping, selling, etc., and the fine, with- 
out any previous adjudication, and theconrt uses the 





following apt language  ‘* No doubt is entertained but 
that the legislature, as a sanitary or police regulation, 
may confer upon towns power to adopt such measures 
as the one resorted to.”’ 

In Gilchrist v. Schundling, 12 Kans. 263, an ordinance 
of the city of Emporia, of similar provisions except as 
to the fine, was sustained after a very full examination 
of the authorities by counsel and the court. 

In White v Zallman, 2 Dutcher 67, it is held that 
such an ordinance, without authority of law to sustain 
it is void, and the establishment of pounds, and their 
regulation by law, are very fully examined historically, 
as wellas by judicial decisions, as a summary and 
necessary remedy for the protection of highways. 

In Vanden v. Mount, 78 Ky. 86, it is held that the 
authority to pass such ordinance must be conferred by 
law; and Cotter v. Doty, 5 Ohio, 393, is to the same 
effect. 

In McKee v. McKee, 8 B. Mon. 433, such an ordi- 
nance was sustained under very general legislative au- 
thority. The leading case often referred to, to sustain 
such legislation and municipal regulations under it, 
even to the extent of full forfeiture of the property, is 
that of Hurt v. Mayor, 9 Wend. 571, in which they are 
fully sustained as the exercise of a necessary power in 
a summary manner to abate nuisances. 

There are many other cases which might be cited to 
sustain this power given in the charter to the common 
council to make ordinances to restrain animals from 
running at large in the public streets, and to impound 
and sell them to pay the expenses, etc. So far the 
ordinance itself has not been examined. There are some 
decisions, it must be admitted, which hold that such 
legislation, as well as ordinances under it, are void as 
being in conflict with the constitutional provisions for 
the protection of property; but it is observable that 
in such cases this police power, the exercise of which 
in a summary manner is absolutely necessary for the 
protection of the public in the use of its highways, is 
scarcely alluded to. The question is of great import- 
ance, and one not without difficulty. To seize and 
sell, upon necessarily short notice, animals of great 
value, because permitted by the owner to run at large 
in the street, without an adjudication of the offense 
in the courts, appears to be a harsh remedy. But how 
this summary mode of proceeding can be avoided, 
without surrendering the whole police power to pro- 
tect the public highways from such an encroachment, 
which destroys their use by the public for the time 
being, we fail to perceive. The owner will not re- 
strain his own animals from running upon the streets. 
The city authorities must do so, and at once. Then 
such animals must be fed and cared for and kept until 
the owner shall pay the expenses and take them away. 
If he fails or refuses to do so, they must be sold. But 
we have already taken this view of the case, and will 
proceed no further with the argument in this opinion, 
already too long. 

The first section of the ordinance prohibits cattle 
horses, etc., from running or being at large in any 
street, highway, etc. The second section provides a 
forfeiture and fine of one dollar against the owner of 
the animal. The third authorizes any person so find- 
ing animals running at large to drive them to the 
pound, and allows 25 cents for such service for each 
animal. The fourth makes it the duty of the pound- 
master to receive them, to pay such 25 cents to the 
person driving them, and to provide suitable suste- 
nance for the animals in the pouud, and allow the 
pound-master his costs and charges, and 50 per cent. 
additional to the costs. The fifth authorizes the 
owner to take them away on payment of the fine and 
charges. The sixth provides for a notice of two days, to 


be once published in a daily or weekly newspaper, and 
posted at three public places in the city, of the sale to 
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be made after six days from the impounding, at public 
vendue at the pound, provided they are not released 
by the owner taking them away, ‘‘or [they are] taken 
thereout by proceedings at law.”” For want of bidders 
the sale may be adjourned by proclamation at the 
time, or if they will not sell for sufficient to pay the 
charges and expenses, it may be again adjourned. 
The seventh section provides for the disposition of the 
proceeds of sale as follows: The pound-keeper deducts 
therefrom his charges of subsistence, money paid for 
driving, expenses of sale, and ** one-half of the penalty,” 
and the balance thereof shall be paid to the treasurer 
of the city. These are all of the provisions which 
need be noticed as being material to the main ques- 
tion. These regulations would seem to be reasonable 
and proper to effect the object sought, and are really 
necessary to protect the public, and so far as possible, 
the rights of the owner. There is nothing in the evi- 
dence itself or the charter which forfeits or confiscates 
the proceeds of the sale of the property beyond the 
payment of the legal charges thereon. The overplus 
belongs to the owner, and he may obtain it at any 
time he chooses to do so. It cannot be presumed that 
it is placed in the city treasury as belonging to the 
city, but only for safe-keeping. 

It will be observed, that according to the sixth sec- 
tion, the owner may, at any time before the sale, take 
the animals away by proceedings at law, which would 
include the action of replevin, an action which would 
not lie at common law against a pound-keeper, and 
try in court the question of their liability to be im- 
pounded; and there is ample notice of the sale else- 
where provided, so that although no adjudication is 
provided before the restraint and impounding, the 
owner's day in court upon the question of his liability 
to pay the fine, and the animal’s liability to be re- 
strained, are not lost or foreclosed. There is one pro- 
vision of the ordinance, however, which cannot be sus- 
tained, and that is that the pound- keeper may deduct 
the fine of one dollar imposed, out of the proceeds of 
the sale, or exact such fine before surrendering the 
property before sale. This is made a fine and forfeit- 
ure, and it must be enforced by action in court, as well 
as other fines and forfeitures under the general statute, 
or under sections 11 and 12 of the charter, which pro- 
vides for their collection. The adjudication of this 
matter cannot be taken away, for itis the punishment 
of the owner for permitting his animals to go at 
large on the streets in violation of the charter and of 
the ordinance. But this is a very insignificant and un- 
important part of the ordinance and of the provision 
of the charter. This isa matter in personam and a 
personal liability, and a punishment in some measure 
for the violation of the ordinance, to deter him and 
others from like offending, and is distinct from the main 
provisions of the ordinance in accordance with which 
the animals themselves are cared for and disposed of 
after removing them from the streets. We cannot 
think that the ma'‘ter of the fine was deemed 
important by the legislature to the validity of 
the other main provisions, or that such provisions 
would not have been adopted if the fine had been 
omitted as a deduction from the proceeds of the sale, 
and as acharge upon the property. To that extent 
ouly the charter relating to the subject and the ordi- 
nance thereunder should be held void for unconstitu- 
tionality. 

In Gosselink v. Campbell, 4 lowa, 296, the general or- 
dinance and the charter were very similar to this in 
every respect, including the fine, and the court held 
the general ordinance valid, and that part relating to 
the deduction of the fine from the proceeds of the sale 
as a charge upon the property invalid; and we 


adopt the language of that court, so well considered 
and especially appropriate, and as expressing a correct 








rule of constitutional law in such cases: ‘ Proceed- 
ings for the abatement of the nuisance are of a more 
summary nature than actions from the necessity of 
the case. The ordinance does not, strictly speaking, 
create a forfeiture, for after paying the expenses and 
fine, tbe remainder of the proceeds of sale are paid to 
the owner. Itis then in effect but the abatement of 
the nuisance, and as such is regular. It is sufficient 
for the abatement of the nuisance and the payment of 
the charges, but not for the enforcement of the 
fine.”’ 

In Willis v. Legris, 45 Ill. 289, the ordinance placed 
the fine for the violation of the ordinance, with the 
charges and expenses of impounding and sale, and the 
court said: ‘* This provision is void as contravening 
that constitutional right every man has to an investi- 
gation in court when charged with an offense punisha- 
ble by fine. * * * Thecity marshal had no right 
to detain the horse, for the reason the penalty was not 
paid.’’ 

We hold therefore that the provision of the charter 
authorizing the ordinance to restrain, impound and 
sell animals running at large in the streets, and the 
ordinance itself, so far as they relate to the taking up, 
impounding, and selling such animals, are valid; and 
that part of both the charter and the ordinance mak- 
ing the fine of one dollar a charge upon the property, 
to be paid by the owner before he can take them away 
and to be deducted from the proceeds of .the sale, 
void. 

It may be said incidentally, before closing this sub- 
ject, that such legislation and municipal regulations 
providing for summary proceedings without trial, 
for the abatement of nuisances of a public’ character, 
involving the destruction or forfeiture of things inani- 
mate, are not as well supported by necessity or emer- 
gency as those involving the keeping, impounding, 
and selling of animals requiring immediate and con- 
stand care, subsistence, and expense, and in respect to 
which long delay is inadmissible. Cases are numerous 
of the former class, in which summary proceedings, 
without ordinary trial for abatement, have been al- 
lowed, without athought of any infringement of a con- 
stitutional right. In conclusion, we find nothing in the 
adjournment of the day of sale, or in the sale itself 
after the hour fixed, which is not allowed by the ordi- 
nance, and the sale appears to have been perfectly 
fair: and although the sum realized may have been 
much less than the real value of the property, it is not 
apparent that another adjournment would have been 
of any advantage in this respect. It is to be regretted 
that plaintiff has allowed his property to be sacrificed 
in this way, when he could have prevented it by the 
payment of the proper charges before the sale. 

The judgment of the Circuit Court is affirmed. 


—_—__¢______. 


VESSEL TERMINATES 
OF AFFREIGHTMENT. 


SUPREME COURT OF THE UNITED STATES, 
APRIL 30, 1883. 


LOSS OF CONTRACT 


ELLs v. ATLANTIC MuTUAL INSURANCE Co. 


Where a vessel, before she breaks ground fora voyage. is so 
injured by fire that the cost of her repairs would exceed 
her value when repaired, and she is rendered unseaworthy 
and incapable of earning freight, a contract of affreight- 
ment forthe carriage of cotton by her to a foreign port. 
evidenced by a bill of lading, containing the usual and 
customary exceptions, and providing for the payment of 
the freight money on the delivery of the cotton at that 
port, is thereby dissolved, so that the shipper is not liable 
for any part of the freight money, nor for any of the ex- 
penses paid by the vessel for compressing and stowing 
the cotton. 
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PPEAL from the Circuit Court of the United 
States for the District of Louisiana. The opinion 
states the case. 

BLATCHFORD, J. This is a libel in admiralty against 
the cargo of the ship Tornado, brought by the master 
and owners of that vessel, to recover freight money. 
The District Court, and on appeal, the Circuit Court, 
dismissed the libel. The libellants have appealed to 
this court. The material facts found by the Circuit 
Court are these: On the 24th of February, 1878, the 
ship while moored at the wharf in New Orleans, and 
bound on a voyage to Liverpool, England, and before 
she had broken ground for said voyage, was discov- 
ered to be on fire in her hold. Her master had given 
bills of lading for the transportation from New 
Orleans to Liverpool, with the exceptions usual in 
hills of lading, of 5,195 bales of cotton, of which 5,008 
had been put on board, 164 were on the levee, and 23 
had not reached the levee. Water was pumped into 
the ship to extinguish the fire, and on the 26th, near 
six o’clock P M., being filled with water, she sank to 
the bottom of the river alongside of the wharf, a part 
of her bulwarks remaining above water. While so 
resting upon the bottom of the river, the ship, cargo, 
and freight were on the 27th libelled in the District 
Court for salvage by the New Harbor Protection 
Company, and about two o’clock P. M of that day the 
marshal, by virtue of a warrant of seizure issued by 
said court on said libel, took possession oi the ship 
and cargo. On the 28th, about noon, the ship was 
pumped out and raised alongside of the wharf, and 
the discharge of the cargo on board was commenced, 
all of it being damaged by water, and some of it by 
fire, 336 bales having been removed by the salvors in 
an undamaged condition before the ship sank but 
after the fire was discovered; but salvage was claimed 
and allowed on the entire cargo. On the same day 
the proctor for the salvors filed in the District Court a 
motion in writing, suggesting that the whole cargo 
then being discharged from the ship was greatly dam- 
aged by water and some of it by fire and water, and 
would in all probability have ultimately to be sold, 
being in an unfit condition to be sent to its destina- 
tion, and an order of the court was thereupon made 
directing a sale of the cargo by the marshal upon the 
levee as it came out of the ship, on two days’ adver 
tisement, in such lots as might accumulate from day 
to day. On the same day an application was made to 
the court by the master of the ship, in which he rep- 
resented that he was desirous and entitled to bond the 
ship and cargo, and asked for a rule upon the libellant 
to show cause on the next day, March Ist, why the 
order to sell the cargo should not be rescinded, and 
the master be allowed to bond the cargo. On March 
lst the rule came on for hearing. The proctor for the 
salvors, and counsel representing the insurers of the 
cargo, appeared and resisted the rescinding of the 
order of sale, and counse! appeared for the master, 
who filed a formal claim to the ship and cargo. On the 
trial of the rule witnesses were examined orally before 
the judge, among them various representatives of the 
underwriters on the cargo, who were called as wit- 
nesses by the proctor for the salvors, and who testi- 
fied that if their interest were to be consulted they 
preferred that the cotton shouid be sold by the mar- 
shal as it came out of the ship, and that the master 
should not be permitted to bond the cotton. The 
counsel for the insurers of the cargo then asked leave 
to be heard on their behalf. To this the counsel for 


the master and claimant objected, and insisted that 
counsel for the underwriters on the cargo could not be 
heard until after the proof of abandonment to them 
by the owners of the cargo and acceptance of the 
abandonment. 
of the Factors’ 


Palfrey,  presi- 
Insurance Com- 


Thereupon Mr. 


dent and Traders’ 








pany of New Orleans, which was one of the compa- 
nies represented by said counsel, and one of the wit- 
nesses who had been called to the stand as above 
stated, was recalled by said counsel, and testified that 
so far as his company was concerned the loss on the 
cargo had been paid or ordered to be paid, and said 
company had become the owner of the cotton insured 
by it, and abandonment thereof had been made and 
accepted by this company. After this said counsel was 
allowed to and did make an oral argument in behalf 
ofthe underwriters, in opposition to the motion to 
rescind the order to sell which had been obtained by 
the salvors, but no pleadings were filed in behalf of 
the underwriters. Upon the trial of the rule evi- 
dence was also taken by order of the court, in relation 
to the condition of the cargo, and whether the same 
wiasor was not a total loss. On March 5th, and 
before the District Court had made any decision or 
order on the rule to rescind the order for the sale of the 
cotton, a proctor representing underwriters at Lloyds, 
by leave of the court, filed an intervention for the 
interest of the insurers of the freight on the cargo, in 
which it was prayed that the order forthe sale of the 
cargo be rescinded. This intervention was supported 
by affidavits filed by the intervenors and by a brief of 
the proctor Afterward on March 6th, after consider- 
ation of the rule taken by the master of the ship to 
rescind the order of sale, and of the evidence and argu- 
ments thereon, and of the last named intervention, 
aud of the affidavits and brief submitted therewith, 
the court ordered that the master be allowed to bond 
the ship, and such of the cotton then stored in the 
levee steam cotton-press as was in good order, amount- 
ing to 523 bales, and that the remainder of the cargo 
on board the ship or upon the levee, which was more 
orless damaged, be sold by the marshal after three 
days’ notice, and all questions of freight were reserved 
by the court, and the court appointed a trinity master 
to advise and assist in making sale of the cotton. On 
the 19th of March, the underwriters filed their claim, 
claiming all of the cargo, aud proctred an order from 
the judge of the District Court to be entered on their 
claim, suspending the right given tothe master, on. 
the 6th of March, to bond such of the cotton as was 
stored in the levee cotton-press, to wit, about 500 bales, 
until the further order of the court. On March 26th, 
the master not having bonded the cotton, a rule was 
taken and duly served on him to show cause why the 
order of March 6th, so far as it allowed him to bonda 
portion of the cotton, should not be rescinded, and the 
movers of the rule, the insurers of the cargo, be al- 
lowed to bond the same. The rule was heard on 
March 27th, the movers of the rule and the master be- 
ing represented by their respective counsel, and was 
by the court made absolute, without opposition, and 
the order allowing the master to bond said portion of 
the cargo was rescinded, and the movers of the rule 
were allowed to bond the same. 

On the 30th of March, the present libel was filed. 
The unsold cargo and the proceeds of that which had 
been sold were then in the custody of the marshal, in 
the suit sor salvage. The libel recites the proceedings 
above mentioned, and alleges that the cotton might 
have been picked, dried, and rebaled, and sent to its 
destination and freight have been earned thereon, but 
that the application of the master to bond the cargo 
was refused, owing to the opposition of the libellant 
for salvage, and especially to the opposition of the 
underwriters on the cargo;and that uuder the con- 
tract of carriage it was the right as well as the duty 
and the desire of the libellants to pick, dry, and rebale 
so much of the cotton as might require it, and which 
could easily have been done, and to carry it to its des- 
tination and earn the freight money for carrying it, 
which they had been unable to do because they had 
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been denied the right to bond it, owing to the opposi- 
tion of the libellant for salvage and of the underwriters 
on the cargo, resulting in the taking away of the cargo 
entirely from the master, in consequence of which the 
entire freight money agreed on became due, as well as 
money paid by the appellants for compressing and 
stowing the cargoin the vessel, and other expenses in- 
cident thereto, and for railroad charges, for all of 
which the libel claims alien on the cargo and on the 
proceeds of sale. 

The Circuit Court found the following further facts: 
The libellants paid for compressing the cargo before it 
was put on board and for stowing it on board, and 
other expenses incident thereto, $14,278.26. The gross 
freight on the cargo, had it been delivered at its desti- 
nation in Liverpool, as required by the bills of lading, 
would have been £4,169. 13.1. Of the cotton, 525 bales 
were in an undamaged and sound condition, being the 
25, the 164 and the 336 before mentioned. In conse- 
quence of the fire, and as a result thereof, the ship was 
so badly damaged that the cost of her repairs would 
exceed her value when repaired, and she was unsea- 
worthy and incapable of carrying freight. The 523 
bales were bonded by the underwriters and were ap- 
praised at the sum of $19,100. The gross proceeds of 
the sale of the damaged cotton amounted to $116,000. 
The purchaser at the marshal’s sale shipped to North- 
ern States, in the condition in which it came from the 
ship, 1,185 bales of the damaged cotton; and 2,896 bales 
more were picked, dried, rebaled, and shipped, part to 
Liverpool and the rest to Philadelphia. AIL the dam- 
aged cotton taken from the ship was unmerechantable 
cotton, even after it had been picked, dried, and re- 
baled, that is, it could not be used for making cotton 
cloth, but could only be used for making felt hats, 
paper, wadding, and such like articles, having lost, by 
the submersion and drying, a large part of its natural 
oil, its fibre being injured and its weight reduced. 

On the facts so found the Cireuit Court held that 
the libellants had no lien on the cargo or its proceeds, 
for freight, or for the money paid by them for com- 
pressing and stowing the cargo, and dismissed the 
libel. 

The libellants seek to apply to the present case the 
principle applied where a voyage partly performed is 
interrupted by a disaster to the ship, namely, that the 
ship-owner has alien on the cargo forthe earning of 
the freight, and so has a right to carry the cargo for- 
ward by his vessel or some other conveyance, and de= 
liver it and receive his full freight. Asin the case of 
a disaster tothe ship in the course of a voyage the 
whole freight is payable.if by the fault of the owner of 
the cargo the master is prevented from forwarding 
the cargo from an intermediate port to its destination, 
it is contended in the present case that the libellants 
have aright to recover the whole agreed freight, be- 
cause they had a right to send the cargo to Liverpool 
and earn full freight, and were prevented from doing 
so by the action of the underwriters, who became by 
abandonment the owners of the cargo. It is also con 
tended that the owners had a right to repair the ship, 
even though the cost of repairing would exceed her 
value when repaired. 

The law in regard to the respective rights and 
liabilities of shipper and ship-owner, where cargo has 
been carried for a part of a voyage, is nowhere better 
expressed than by Lord Ellenborough, in Humler v. 
Prinsep, 10 East, 378, 394: “The ship-owners under- 
take that they will carry the goods to the place of des- 
tination, unless prevented by the dangers of the seas, 
or other unavoidable casualties, and the freighter 
undertakes that if the goods be delivered at the place 
of their destination he will pay the stipulated freight; 
but it was only in that event, viz., of their delivery at 
the place of destination, that he, the freighter, en- 





gages to pay any thing. If the ship be disabled from 
completing her voyage, the ship-owner may still en- 
title himself to the whole freight, by forwarding the 
goods by some other means to the place of destination; 
but he has no right to any freight if they be not so 
forwarded; unless the forwarding them be dispensed 
with, or unless there be some new bargain upon this 
subject. If the ship-owner will uot forward them, the 
freighter is entitled to them without paying any 
thing. One party therefore if he forward them, or be 
prevented or discharged from so doing, is entitled to 
his whole freight, and the other, if there bea refusal 
to forward them, is entitled to have them without 
paying any freight at all. The general property in the 
goods is in the freighter; the ship-owner has no right 
to withhold the possession from him, unless he has 
either earned his freight, or is going on to earn it. If 
no freight be earned and he decline proceeding to 
earn any, the freighter has a right to the possession.” 
These remarks were made in regard to a voyage partly 
performed, and interrupted by a disaster, where freight 
money was claimed pro rata ilineris per acti. But no 
case can be found in which freight money has been 
allowed, where the voyage was not commenced, aud 
the ship was, by a disaster for which the shipper was 
notat all responsible, put into the situation of the 
vessel in this case after the contract of carriage was 
made. 

In the present case the ship was rendered unsea 
worthy by the fire and incapable of earning freight, 
and was so badly damaged that the cost of her repairs 
would exceed her value when repaired. There is no 
suggestion in the findings that there was any intention 
of repairing her, and on the facts found it must be 
presumed she would not have been repaired. All that 
could have been done, if the cargo had been bonded 
by the master or ship-owners, in regard to sending it 
forward, would have been to seud it by another ves- 
sel. But although the order of March 6th allowed the 
master to bond the 523 undamaged bales, and there 
Was no suspension of that order until the 19th of 
March, they were not bonded. 

Weare of opinion that by the disaster which oc- 
eurred before the ship had broken ground or com- 
menced to earn freight, the circumstances with re- 
ference to which the contract of affreightment was 
entered into were so altered by the supervening of 
occurrences which it cannot be intended were within 
the contemplation of the parties in entering into the 
contract, that the shipper and the underwriters were 
absolved from all liability under the contract of af- 
freightment. The contract bad reference to a partic- 
ular ship, to be in existence as a seaworthy vessel and 
capable of carrying cargo and earning freight and of 
entering on the voyage. All the fundamental condi- 
tious forming part of the contract of the ship-owner 
were wanting at the time when the earning of freight 
could commence. In addition as the result of the fire, 
and by no fault of the shipper, all but 523 bales of the 
cotton was rendered unmerchautable, and put into 
such a condition that its owner might well hesitate to 
incur the expense of sending it to Liverpool. As to 
the undamaged cotton, the master had an opportun- 
ity for thirteen days to bond it, and failed to do so. 

The money paid by the ship-owners for compres- 
sing and stowing the cotton, and for other expenses 
incident thereto, must be understood as having been 
included in the freight money, and to be reimbursed 
out of that, and to be money for which in any event 
the shipper of the cotton would not have been liable in 
addition to the freight money. If the ship-owner was 
not entitled to the latter, he was not entitled to any 
thing. He took as to the expenses the risk of losing 
them if he lost the freight money. So the two are 
bound up together. 
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It is an inherent element ina contract of affreight- 
ment under a bill of lading, that the vessel shall enter 
on the voyage named, and begin the carriage of the 
goods shipped, or as it is technically called, break 
ground, before a claim to freight money can arise, 
unless the shipper of the goods, the vessel remaining 
ready to enter on the voyage, undertakes to reclaim 
the goods. In the latter case, the circumstances under 
which the contract was entered into continuing sub- 
stantially the same so far as respects the vessel, the 
shipper cannot reclaim the goods without paying at 
least full freight. But subject to this qualification, it is 
a principle of the maritime law, that if a ship does not 
begin her voyage at all, does not break ground, no 
freight can be payable. This was laid down and ap- 
plied in the early case of Curling v. Long, 1 Bos. & Pul- 
634. That case has never been overruled, and no case 
holding to the contrary is cited or has been found. It 
isacase directly in point in two particulars, and it 
will be useful therefore briefly to examine it. Some 
hogsheads of sugar were shipped, under bills of lading, 
on a vessel while lying in a port in Jamaica, 
bound for London. Before the vessel sailed she was 
cut out by privateers and carried to sea, but was re- 
captured and taken into another port. Under a libel 
for salvage in tho Admiralty Court of Jamacia the 
cargo was sold by order of the court, and the net pro- 
ceeds were remitted to the defendants for the owners 
of the cargo. The ship-owners had expended money 
in lading the cargo, according to the usage of the 
Jamaica trade. They sued the defendants to recover 
the freight money or the expenses. It was held that 
they could not recover any thing; that the inception 
of freight was breaking ground, and that the expenses 
incurred were to be reimbursed in the freight money 
or not at all. 

The case of Jones vy. Holm, L. R., 2 Ex. 335, was a 
different case. By a charter-party, a vessel was to go to 
a specified port and take a specified cargo and deliver 
it at Liverpool for a specified freight. She went to 
the port and was partly laden, whem she was so daim- 
aged by fire that she was scuttled. The cargo was in- 
jured and sold, except a small part not on board, 
which was forwarded to Liverpool by the master. The 
vessel was repaired and tendered to take the remainder 
of the cargo. The charterer refused to supply more 
eargo, and the vessel obtained a cargo and carried it to 
England at a less freight than she would have earned 
fora full freight under the charter-party. Ln a suit to 
recover damages for a breach of the charter-party it 
was held that the charterer was bound to complete the 
lading of the vessel. 

The authority of the case of Curling v. Long is re- 
cognized in Bailey ve Damon, 3 Gray, 94; Burgess v. 
Giun, 3 Harr. & Johns. 225; Clemson v. Davidson.5S Binn. 
392; and in various text-books. 3 Kent Com. 225; 1 
Parsons on Ship. & Adm, 220; Abbott on Shipping 
(llth Lond ed.),407; Maclachlan on Shipping,2d ed.45s ; 
Smith’s Mercantile Law (3d Am. ed.), 400. 

On principle this case falls within the rule that 
where the stipulations of a contract are interdepend- 
ent, a defendant cannot be sued for the non-perform- 
ance of stipulations on his part which were dependent 
on conditions which the plaintiff has not’ performed. 
The ship-owner was entitled to freight only for carry- 
ing the cargo and delivering it at Liverpool, with the 
implied covenant that this particular vessel was to 
take it on board and enter on the voyage. Before that 
event occurred this vessel was substantially put out of 
existence, by no fault of the shipper, and he had and 
could have no benefit from the contract. He hada 
right therefore to treat the contract as rescinded, so 
far as any liability for freight was concerned. In 


Taylor v. Caldwell, 3 Best & Smith, 826, it is laid down 
as arule, that “in contracts in which the performance 





depends on the continued existence of agiven person 
or thing, a condition is implied, that the impossibility 
of performance arising from the perishing of the per- 
son or thing shall excuse the performance.’’ The 
reason given for the rule is that without ‘‘any express 
stipulation that the destruction of the person or thing 
shall excuse the performance,”’ ‘* that excuse is by law 
implied, because from the nature of the contract, it is 
apparent that the parties contracted on the basis of 
the continued existence of the particujar person or 
chattel.” The rule was there applied to excuse the 
owner of a music hall, which bad been burned, from 
fulfilling a contract to let the use of it. The principle 
was extended farther in Appleby v. Myers, L. R., 2 C. 
P. 651. There the plaintiffs contracted to erect cer 
tain machinery on the defendant’s premises at specific 
prices for particular portions, and to keep it in repair 
for two years, the price to be paid upon completion of 
the whole. After some portions of the work had been 
finished, and others were in the course of completion, 
the premises, with all the machinery and materials 
thereon, were destroyed by an accidental fire. It was 
held that both parties were excused from the further 
performance of the contract, and that the plaintiffs 
were not entitled to sue in respect of those portions of 
the work which had been completed, whether the ma- 
terials used had become the property of the defendant 
or not. See Benjamin on Sales, 3d Am. ed., § 570; 
Wells vy. Calnan, 107 Mass. 514, and cases there cited. 

These principles are so well established that it is 
only necessary to refer to one case in this court, Jones 
v. United States, 96 U.S. 24, which recognizes them, 
in which it is said: ‘* Where an act is to be performed 
by the plaintiff before the accruing of the defendant's 
liability under his contract, the plaintiff must prove 
either his performance of such condition precedent, or 
an offer to perform it which the defendant rejected, 
ov his readiness to fulfill the condition until the de- 
fendant discharged him from so doing, or prevented 
the execution of the matter which the contract re- 
quired him to,perform. * * * A contract may be 
so framed that the promises upon one side may be de- 
pendent on the promises upon the other, so that no 
action can be maintained, founded on the written 
contract, without®showing that the plaintiff has per- 
formed, or at least has been ready, if allowed by the 
other party, to perform his own stipulations, which 
are a2 condition precedent to his right of action.” 

On a fyll consideration of the case, we are of opin- 
ion that the decree of the Cireuit Court must be 
affirmed. 

sisi iat 


STATES SUPREME 
ABSTRACT. 


UNITED COURT 


BANKRUPTCY — RECEIPT OF PAYMENT FROM FAILING 
peBpror.— A creditor dealing with a debtor whom he 
may suspect to be in failing circumstances, but of 
which he has no sufficient evidence, may receive pay- 
ment or security without violating the bankrupt law. 
“tle may be unwilling to trust him further; he may 
feel anxious about his claim and have a strong desire 
to secure it, yet such belief as the act requires may be 
wanting. Obtaining additional security or receiving 
payment of adebt under such circumstances is not 
prohibited by law.”’ See Grant v. National Bank, 97 
U.S. 80. Stucky v Masonic Savings Bank. Opinion 
by Miller, J. 

[Decided March 5, 1883. ] 


SAVINGS BANK — WHEN DEPOSIT RECOVERABLE 
WITHOUT PRESENTING BOOK — ADMINISTRATION — 
INDEMNITY.— The charter and by-laws of a savings 
bank contained a provision that ‘**no person shall re- 
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ceive any part of his principal or dividend without pro- 
ducing the original book that such payment may be 
entered thereon." A. making a deposit assented to 
the by-laws and received a deposit book. After the 
death of A. his administrator was unable to obtain 
the deposit book from A.'s family, and on the refusal 
of the bank to pay A.’s deposit without a presentation 
of the book, brought suit against the bank. Held, 
that the administrator was entitled to recover. See 
Warhus v. Bowery Bank, 21 N. Y. 543; Hall v. Provi- 
dent Institution, 6 Allen, 320. Held, further that as 
no claim as to the deposit had been made by any third 
person, the administrator should not be compelled to 
give a bond of indemnity to the bank. Rhode Island 
Sup. Ct., Jan. 27, 1883. Palmer v. Providence Institu- 
tion for Savings. Opinion by Matteson, J. (14 R. L.) 


CONSTITUTIONAL LAW — FOURTEENTH AMENDMENT 
— REMOVAL OF INDICTMENT — JURISDICTION — CON- 
FLICT OF LAW HOMICIDE.—(1) Where a negro was 
indicted in a State court for an offense against a State 
Law and the case was removed to the Federal court 
on the ground that he was denied rights secured him 
under the Federal Constitution and the indictment 
was quashed in the Federal court, held that the removal 
did not under U.S. R. 8., section 641 operate to divest 
the State court of all jurisdiction thereafter, under 
any circumstances whatever, to try him for the crime 
charged. Such a construction of section 641 is wholly 
inadmissible. The prosecution could only have com- 
menced in the judicial tribunals of the State. The 
crime for which he was indicted is an offense against 
the laws of the State, not against those of the United 
States. It is not one originally cognizable in the courts 
of theunion. The removal of the first indictment into 
the Federal court was competent only because at that 
time the accused was denied, by the statutes of the 
State, rights secured to him by the Constitution and 
Laws of the United States. And when the Federal 
court in that mode acquired jurisdiction to proceed 
with the prosecution as if there commenced, its au- 
thority was limited to the trial of the indictment so 
removed. The court had pending the prosecution 
therein the same power over the indictment that the 
State court could have exercised bad there been no 
removal. When therefore the Federal court in the 
exercise of the discretion, which it unquestionably had, 
quashed the indictment, i¢ was without jurisdiction 
further to proceed against the defendant for the crime. 
United States v. McBratney, 104 U. S. 624; Coleman v. 
Tennessee, 97 id. 519; United States v. Cisuh, 1 Me- 
Lean, 265. (2) Where a State statute excluded all but 
white persons from grand and petit juries, thus author- 
izing the removal of an indictment for crime against a 
negro tothe lederal court, held that after a decision by 
the highest court of the State that the statute was un- 
constitutional, and that thereafter all officers charged 
with the duty of selecting or summoning juror must se- 
lect without regard to race or color, such an indictment 
was no longer removable to the Federal court. After 
that decision, so longas it was unmodified, it could 
not have been properly said in advance of a trial that 
the defendant in a criminal prosecution was denied or 
could not enforce in the judicial tribunals of the State 
the rights secured to him by any law providing for the 
equal civil rights of citizens of the United States, 
or of all persons within their jurisdiction. The last 
indictment was consequently not removable into the 
Federal court for trial under section 641 at any time 
after the decision in the State court had been pro- 
nounced. This point was distinctly ruled in Neal v. 
Delaware, 103 U. S. 392, and is substantially covered by 
the decision in Virginia v. Rives, 100 U. S. 319. If any 
right, privilege, or immunity of the accused, secured 
or guaranteed by the Constitution or Laws of the 








United States, had been denied by a refusal of the 
State court to set aside either that indictment, or the 
pinel of petit jurors, or by any eroneous ruling in the 
progress of the trial, his remedy would have been 
through the revisory power of the highest court of the 
State, and ultimately by that of this court. (3) But 
where the State courts overruled a motion made before 
the trial to set aside the indictment because found by 
a grand jury selected and formed upon the basis of ex- 
cluding therefrom because of their color all citizens of 
the African race resident in the county where the in- 
dictment was found and eligible for such service, and 
the court of last resort affirmed the judgment of the 
inferior court, this court will reverse the action of the 
State courts and set aside the indictment. Bush vy. 
Commonwealth of Kentucky. Opinion by Harlan, J. 
Waite, C. J. and Field and Gray, JJ., dissented. 
[Decided Jan. 29, 1883.] 


MARITIME LAW — WHEN DEMURRAGE ALLOWED 
ON VESSEL CLAIMED AS PRIZE.—Where a vessel was 
seized by the United States forces for an alleged 
breach of neutrality, and was detained by the govern- 
nient for the express purpose of use an unreasonable 
time, before she was delivered up for adjudication. 
Held, that the government was liable for demurrage 
where she was adjudged not a prize. The duty of a 
captor is to institute judicial proceedings for the con- 
demnation of his prize without unnecessary delay, and 
if he fails in this the court may, in case of restitution, 
decree demurrage against him as damages. This rule 
is well settled. 2 Wheat. App. 11. The Appollon, 9 
Wheat. 377; The Lively, 1 Gall. 327; The Corier 
Maritimo, 1 Rob. 287. United States v. Steamer Ninstra 
Senova deRegla. Opinion by Waite, C. J. 

[Decided March, 5, 1883.] 


MUNICIPAL CORPORATION — VALIDITY OF MUNICI- 
PAL BONDS.—A statute of Georgia conferred upon the 
mayor and alderman of the city of Savannah plenary 
power “to obtain money on loan, on the faith and 
credit of said city, for the purposes of contributing to 
works of internal improvement.’ Held, that this au- 
thorized a guaranty by the city authorities named of 
bonds issued by a railroad company, although the 
money therefrom was not paid to the city but to the 
railroad company. Held, also that a recital in the 
bonds that they were authorized by a public meeting 
as if they were issued under another statute, such 
meeting having been held to quiet doubts, did not im- 
pair the validity of the action of the city authorities, 
especially after the lapse of twenty years, in which no 
such question had been raised. It would, in the lan- 
guage of Grier, J., in Mercer County v. Hacket, 1 
Wall. 83-94, “‘ be contrary to good faith and common 
justice to permit them to allege a newly discovered 
construction of an equivocal power.’ Van Hostrup 
v. Madison City, 1 Wall. 291; Meyer v. City of Musca- 
tine, Lid. 391; James v. Milwaukee, 16 id. 159. Mayor 
of Savannah v. Kelly. Opinion by Mathews, J. 
[Decided March 30, 1883.] 


MUNICIPAL CORPORATION—UNDER GENERAL CHAR- 
TER POWERS MAY NOT LEND CREDIT FOR IMPROVING 
LOCAL WATER POWER. — Under a charter conferring 
upon a city only the power usually granted to a city 
for the purposes of local government, held that an or- 
dinance authorizing the issue of bonds of the city to 
be “ expended in developing the natural advantages of 
the city for manufacturing purposes,’’and directing the 
delivery to an individual named, ‘to be used by him 
in developing the natural resources and surroundings 
of the city,”’ and anthorizing and directing him ‘“ to ex- 
pend the same in the improvement of the water-power 
upon rivers, within the city and in the immediate 
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vicinity thereof,’ was invalid. Municipal corporations 
are created to aid the State goverument in the regula- 
tion and administration of local affairs. They have only 
such powers of government as are expressly granted 
them, or such as are necessary to carry into effect 
those that are granted. No powers can be implied ex- 
cept such as are essential to the objects and purposes 
of the corporation as created and established. 1 Dill. 
Mun. Corp., § 89, (3d ed.) To the extent of their au- 
thority they can bind the people and the property sub- 
ject to their regulation and governmental control by 
what they do, but beyond their corporate powers their 
acts ure of no effect. Undoubtedly the development 
of the water- power in the rivers that traverse the city 
would add to the commerce and wealth of the citizens, 
but certainly power to govern the city does not imply 
power to expend the public money to make the water 
in the rivers available for manufacturing purposes. It 
is because railroads are supposed to add to the general 
prosperity that municipalities are given power to aid 
in their construction by subscriptions to capital stock, 
or donations to the corporations engaged in their con- 
struction, but in all the vast number of cases involy- 
ing such subscriptions and donations that have come 
before this court for adjudication since Commissioners 
of Knox v. Aspinwall, 21 How. 539, it has never been 
supposed that the power to govern of itself implied 
power Lo make such subscriptions or such donations. On 
the contrary, it has been over and over again held, and 
us often as the question was presented, that unless the 
specific power was granted, all suchsubseriptions and 
all such donations, as well as the corporate bonds is- 
sued for their payment, were absolutely void even 
as against bona-fide holders of the bonds. Thompson 
v. Lee County, 3 Wall. 330; Marsh v. Fulton County, 
10 id. 676; St. Joseph’s Township v. Rogers, 16 id. 
659; McClure v. Township of Oxford, 94 U. S. 482; 
Wells v. Supervisors, 102 id. 680; Allen v. Louisiana, 
103 id. 86. City of Ottawa v. Carey. Opinion by 
Waite, C. J. 

(Decided March 19, 1883.] 


MUNICIPAL CORPORATION — ISSUE OF BONDS BE- 
YOND AUTHORITY — STATUTE VALIDATING BONDS 
VALID — EX POST FACTO LAW. — Where a corporation, 
having statute authority to issue bounds fora _ specified 
amount, issued and sold bonds in excess of that amount 
and used the money received for them for corporate 
purposes, held, that an act of the Legislature passed 
thereafter declaring such bonds valid obligations of 
the corporation was not in violation of a constitutional 
provision forbidding an ex post-facto law, nor of one 
declaring that ** the Legislature shall pass no special 
a‘t conferring corporate powers."’ Clark v. Saline 
County, 9 Neb. 516; Louisiana v. Wood, 102 U. 8S. 
294; Hitchcock v. Galveston, 96 id. 341. As was said 
by Field, J., in New Orleans v. Clark, 95 U. S. 644: 
“A law requiring a municipal corporation to pay a de- 
mand which is without legal obligation, but which is 
equitable and just in itself, being founded upona valu- 
able consideration received by the corporation, is not 
aretroactive law, no more so than an appropriation 
act providing for the payment of a pre-existing claim. 
The constitutional inhibition does not apply to legisla- 
tion recognizing or affirming the binding obligation of 
the State, or of any of its subordinate agencies, with re. 
spect to past transactions.’”’ Read vy. City of Platts- 
mouth. Opinion by Mathews, J. 

(Decided Marcel: 5, 1883.) 





UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 
CONSTITUTIONAL LAW-—STATE LAW AS TO NAVIG- 
ABLE WATERS.—The State of Illinois, in the absence 
of National legislation upon the subject, can improve 
the navigable waters within its limits in such mode 
and to such extent as to it seems best. The statutes 
authorizing tolls to be exacted for the use of the locks 
on Illinois river are not in confiict with that clause in 
the National Constitution which forbids a State, 
without consent of Congress, from laying duties of 
tonnage. U. S. Cire. Ct., N. D., Illinois, Jan., 1883. 
Huse v. Glover. Opinion by Harlan, J. 


MARITIME LAW—LEGAL TITLES ALONE WITHIN JURIS- 
DICTION OF ADMIRALTY.— Petitory suits must be 
based upon legal titles; admiralty has no jurisdiction 
of such suits to enforce a merely equitable title, based 
upon the respondent’s breach of trust. Where the 
libel alleges the employment of the respondent to pro- 
cure a “concession ’’ from the French government in 
the libellant’s name to remove guano; that the 
respondent fraudulently procured such concession in 
his own name; and that the cargo of guano attached, 
and which the libellant sought to recover in this action, 
had been removed without the authority of the libel- 
lant. Held, that upon such facts respondent had a 
legal title to the cargo; that the contract or employ- 
ment was not maritime, but only preliminary thereto, 
and that in both respects admiralty has no jurisdic- 
tion, and the libel must be dismissed. Ward v. 
Thompson, 22 How. 330; Kellum v. Emerson, 2 Curt. 
79, 81, 82; Davis v. Child, 2 Ware, 78, 87; The Rice, 3 id. 
134; The Ives, Newb. 205. In the case of Andrews v. 
The Essex, etc., 3 Mason, 6, Story, J., says: ‘‘Courts 
of admiralty have no general jurisdiction to admin- 
ister relief as courts of equity. They cannot entertain 
an original bill or libel for specific performance, or to 
correct a mistake, or to grant relief against a fraud.” 
U.S. Dist. Ct., S. D., New York, Feb. 19, 1883. Wen- 
berg v. Cargo of Mineral Phosphate. Opinion by 
Brown, J. 


MARITIME LAW—BOTTOMRY BOND—MORTGAGE.—A 
bottomry bond executed iv a foreign port for repairs 
to a vessel putting back in distress, by the master, 
who is also the sole legal owner, cannot be declared 
void for mere want of authority to execute it as 
against a mortgagee notin possession, whatever bis 
equities. Where such mortgagee however has claims 
exceeding the value of the vessel, and the lenders on 
bottomry know that fact, or are chargeable with 
knowledge of it, one of them being the agent of the 
ship, and arrangements having been first made with 
them by which the mortgagee should accept drafts for 
the repairs, and near the close of the repairs a bot- 
tomry bond is demanded, without further communi- 
cation or notice to the mortgagee, and the master 
thereupon executed the bond, with a premium of 20 
per cent, under a promise of some compensation to 
himself, which was afterward paid, held, that the 
bottomwry was unnecessary, and in bad faith upon the 
part of the master and lenders, as respects the mortga- 
gee, and that the premium of 20 percent included in 
the bond should be wholly disallowed. The Augusta, 
1 Dod. 283; The Hero, 2 id. 143; The Hamburg, Brown 
& L. 253; The Lizzie, L. R., 2 Adm. 254; The Oriental, 
7 Moore, P. C. 398; The Onward, L. R., 4 Adm. 38. U. 
S. Dist. Ct., 8S. D., New York, Jan. 30, 1883. The 
Archer. Opinion by Brown, J. 


REMOVAL OF CAUSE—ARBITRATION NOT TRIAL--PRE- 
VENTING.—Before a suit was triable in court, or at 





* Appearing in 15 Federal Reporter. 
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issue, the plaintiffs entered a rule of reference under 
the Pennsylvania compulsory arbitration act, and the 
cause wastried out of court before arbitrators, who 
made an award, which under the act was binding on 
the parties only by their mutual acquiescence. The 
plaintiffs appealed from the award, and after the jur- 
isdiction of the court had reattached, petitioned for 
the removal of the suit to the Circuit Court of the 
United States. Held, that the proceedings before the 
arbitrators were not such atrial as precluded the re- 
moval, and the plaintiffs had not waived their right to 
remove by entering the rule of reference. U. 8. Cire. 
Ct., W. D., Pennsylvania, Dee. 30, 1882. Thorne v. 
Towanda Towing Co. Opinion by Achison, J. 


REMOVAL OF CAUSE—TERMINATION OF RIGHT BY 
CHANGING DOMIcIL.— (1) Under the prejudice and 
local-influence act a party, to have the right of re- 
moval, must be a non-resident when the petition for 
removal is filed. So where a party havinga right to 
remove a suit into the Federal court from a State 
court, fails to exercise that right, and subsequently re- 
moves into and becomes a citizen of the State where 
suit is brought, the right of removal is defeated and 
terminated by the change of citizenship. (2) Where a 
non-resident, having a right to the removal of suit into 
the Federal court, fails to exercise that right, and re- 
moves into the State where suit is brought and be- 
comes a citizen thereof and there dies, his executor or 
administrator substituted for himin the suit cannot 
remove it into the State court. U.S. Cire. Ct., N. D., 
Iowa, Jan. 1883. Goodnow vy. Opinion by 
Shiras, J 


Grayson, 
_ > = 


MISSOURI SUPREME COURT ABSTRACT * 





ELECTIONS—MANDAMUS TO COMPEL BOARD OF CAN- 
VASSERS TO COUNT RETURNS—‘‘ FOR CONGRESS.’’—(1) 
Where it appeared that a board of canvassers of elec- 
tion returns had completed the canvass and made out 
an abstract of the votes before the expiration of the 
time limited by law for the performance of these 
duties, but the abstract was stillin the custody ofa 
member of the board when notice was given them of 
an alternative writ of mandamus sued out within that 
time, requiring them to count certain votes which 
they had illegally rejected, held, that the writ was 
properly issued and should be made peremptory, and 
this though it might have been true that the board had 
finally adjourned when the notice was served. (2) 
Election returns'designated the office for which rival 
candidates received votes thus: ‘ For Congress;”’ 
upon objection made that this was not the proper 
designation of any office, held, that it could by no 
reasonable intendment have reference to any other 
office than that of representative in Congress and 
should be so construed. (3) Election returns other- 
wise proper will not be invalidated by reason of the 
fact that they include something to which the return- 
ing officers are not by law required to certify. Hence 
where judges of election were not by law required in 
certifying the votes received by the several candidates 
for representative in Congress to designate the con- 
gressional district by number or otherwise, held, 
that certificates of an election in the ninth Congres- 
sional district, which in addition to everything else 
required by the statute to be certified contained the 
following, ‘‘ For Congress,’’ were not void, and should 
be canvassed and counted for the ninth District. 
State of Missouri v. Berg. Opinion by Norton, J. 


FIXTURKS—BUILDING ERECTED PENDING CONDEM- 
NATION PROCEEDINGS—EMINENT DOMAIN.—The law is 
well settled that if a building be erected upon land 


*To appear in 76 Missouri Reports. 





without the assent and agreement of the owner of the 
land, it becomes at once a part of the realty, and is 
the property of the owner of the freehold. Hence 
where a railroad company, having obtained a decree 
for the condemnation of a tract of land, without the 
knowledge of the owner erected upon it a building of 
a permanent character for a depot, and afterward the 
decree was adjudged to be void, held, that the 
building had become a part of the realty, and could 
not be removed by the company, and it made no dif- 
ference that it was set upon posts and could be taken 
away without injury to the ground. Hunt v. Missouri 
Pacific Railway Co. Opinion by Hough, J. 


HIGHWAY—DAMAGES FOR OBSTRUCTIONS.—Where 
adjoining proprietors by agreement closed a dedicated 
highway, and in place of it opened a road upon another 
site. Held, that whether the road so opened was a 
public highway or a private right of way, they and 
those claiming under them had such an interest in it 
as entitled them to recover damages from a railroad 
company crossing it in such a manner as to obstruct 

City, St. Louis & Chicago Rail- 
Opinion by Henry, J. 


its free use. WNWitnsas 


road Co. v. Farrell. 


LIEN—AGAINST RAILROADS—SERVICE OF NOTICE— 
FOREIGN COMPANY—STATION AGENTS.—The_ station 
agents of a foreign railroad company operating a rail- 
road in this State are the representatives of the com- 
pany in such a sense that service of notice upon them 
of claims for work and labor done, or materials fur- 
nished upon the road, is service upon the company 
within the meaning of the statute providing the mode 
of obtaining and enforcing liens against railroads. R. 
S. 1879, §$ 3200 to 3216. Morgan v. Chicago & Alton 
Railroad Co. Opinion by Ray, J. 


MARRIAGE—PARTY TO SUIT FOR WIFE'S LAND.— 
During marriage the husband has the exclusive right 
to his wife’s real estate not held to her sole and separ- 
ate use, and is the only proper party plaintiff in a suit 
to recover possession thereof; and if he has acted in 
respect to such real estate in such a manner as to estop 
him from asserting his right to the possession, neither 
he nor she can recover, Whatever right she or her heirs 
may have after the dissolution of the marriage by the 
death of one of the parties or otherwise. Bledsoe vy. 
Simms, 53 Mo. 308; Wilson v. Garaghty, 70 id. 518; 
Hunt v. Thompson, 61 id. 155. NKanaga v. St. Louis, 
Lawrence & Western Railroad Co. Opinion by Henry, 
J. 


REAL ESTATE—MARRIED WOMAN—CONTRACT FOR 
LAND — SUBSEQUENT PURCHASER WITH NOTICE,—A 
vendor who has contracted in writing to convey land 
to a married woman, and has received part of the 
purchase-money, is so far bound that he cannot rescind 
without tendering back the mouey; and one purchas- 
ing from him with notice of the contract will 
take subject to her equitable right, so that if the 
vendor afterward conveys to her, she may maintain an 
action against him for the title. Neefv. Fedmon. 
Opinion by Henry, J. 


> 


OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 


MASTER AND SERVANT— RAILROAD TRACK REPAIR 
ERS AND TRAINMEN—NEGLIGENCE.—As between em- 
ployees of a railroad company, whose duty it is to re- 
pair its track while trains are using the same, and the 
company and its representatives, who are engaged in 
running trains over the same where the trackmen are 


* Appearing in 38 Ohio State Reports. 
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so employed, it isthe duty of the latter, as far as is 
practicable, to adopt such precautions as will guard its 
employees on the track from dangers incident to their 
employment. Where the liability of a railroad com- 
pany for injury to oue of its track repairers, by the 
careless manner of runninga train, is in issae, evi- 
dence tending to show that the train causing the 
injury was in charge of a conductor and engineer, and 
was at the time engaged in arace, at a high and dan- 
gerous rate of speed, with a train ona parallel road, 
over several public crossings, on acurve on which the 
track repairer was at work in a city limits, and where 
trains should be run with care corresponding with the 
circumstances, without sound of bell or whistle, or 
slack of speed, or any other precaution to warn the 
men engaged at work on the track of approaching 
danger, is competent to go to the jury, and should be 
submitted to it under proper instructions upon the 
issue joined; and it was error in the court to granta 
nonsuit, on the assumption that the negligence and 
carelessness causing the injury was that of a co-em- 
ployee in the same service, and not that of the com- 
pany. See Whalen v. Mad River R. Co., 8 Ohio St. 
249; Manville vy. Cleveland, ete., R. Co., 11 id. 417; 
Railroad Co. v. Webb, 12 id. 475: Railway Co. v. Lewis, 
53 id. 196; Railroad Co. v. Ranney 387 id. 665; Pitts- 
burgh, ete., R. Co. v. Dewinney, 17 id. 197; Gutrich 
v. Wilson, 14 id. 566; Railroad Co. v. Henderson, 37 id. 
552. Dick v. Railroad Company. Opinion by John- 
son, J. 


RAILROAD—FENCE — DUTY OF ADJOINING OWNER 
AGREEING TO MAINTALN — NEGLIGENCE —ANIMAL.— 
An owner of land through which a railroad passed 
agreed with the railroad company to maintain and 
keep in repair a line of fence on the south side of the 
road, and the company agreed to dothe like on the 
north side. Afterward the company, for its own con- 
Yenience in rebuilding a bridge over a stream of water 
there situate, removed a portion of the fence on the 
south side of the road, and when the bridge was com- 
pleted, instead of restoring the portion of fence re- 
moved, constructed as a substitute therefor wing 
fences from the abutments of the bridge over its 
right of way to the ends of the old fence, so as to pre- 
vent the passage of stock from the adjacent fields to 
the railroad. The portions of fence thus substituted 
for the part of the old fence which had been removed 
were accepted by the land-owner as an inclosing fence 
to his fields. Held, that by accepting the new wing 
fences as a part of the line of fence inclosing his ad- 
jacent fields, it became the duty of the land-owner to 
keep the same in repair. Occasional repairs of the 
new wing fences by the company did not release the 
land-owner from his duty to keep the same in repair. 
Such land-owner is without remedy where his stock 
passes, by neglect to make such repairs, to the track of 
the railroad and is killed by a passing train, unless 1t 
be shown that the killing was caused by negligence in 
running the train. The burden of proving such neg- 
ligence rests on the plaintiff. It cannot be inferred 
from the fact of killing. Railroad Co. v. MeMillen, 37 
Ohio St. 554. Railway Co. v. Hieskill. Opinion by 
Mellwain, J. 

INSURANCE LAW. 

FIRE POLICY — PROCEEDS OF INSURANCE ON DWELL- 
ING-HOUSE OF DECEDENT GO TO HEIRS, ETC. — Where 
the owner of a dwelling-house insured against fire 
dies and a loss thereafter occurs during the life of the 
policy, those having title to his real estate are entitled 
to the proceeds of the policy. In Mildmay v. Folghoun, 
3 Ves. Jr. 471, which is claimed to be an authority for 
the assertion that the heir or devisee had no interest 





in the policy, the deed of constitution of the insurer 
contained peculiar provisions. One article declared 
that in case of the death of any member his interest 
© shall survive to his executors, administrators, or as- 
signs, who shall be possessed of the policy.” The lord 
chancellor, in deciding the case, says: ** lt seems to me 
perfectly clear, upon the plan of the society, that it is 
not like the other insurance offices since established. 
No person can have the benefit of the policy but the 
personal representative with whom they make up 
the account, and who is entitled to the dividend. 
The article is very intelligible. The foundation is a 
partnership between the different persons insuring 
each other in a society established upon a constitu- 
tion by which they mutually engage to each other to 
answer all losses any one of them may ineur. You 
cannot make a partnership for yourself and heirs, but 
you may for uourselfand your executors.’ The only 
case tending to sustain the assertion referred to is 
Wyman v. Prosser, 56 Barb. 368. This is not the de- 
cision of a court of last resort. Moreover much that 
was said in that case was mere dichium, because upon 
the facts of the case the personal representative was, 
in any event, entitled to retain the preceeds of the 
policy as against the heir, because the estate was in- 
solvent, and hence the whole fund was needed to pay 
debts. The position that the proceeds of the policy 
belong to those beneficially interested in the property, 
is not without authority to sustain it. In Barry v. 
Ashley, 3 Simons 97, the testator charged his real es- 
tate with an annuity to his widow, and subject 
thereto devised it to A. in fee, and appointed A. exe- 
cutrix. The testator had insured the property in his 
own name. The policy expired a few mouths after his 
death, and was renewed by A. Soon after the property 
burned. The widow filed a bill against A. for an ac- 
count, and security of the annuity. The court ordered 
the insurance money to be paid into court, it being 
taken that A. had renewed.in the character she was 
entitled to renew, viz.: as executrix; the vice-chan- 
cellor remarking: ‘** The inclination of my opinion is 
that the proceeds of the policy cannot be considered 
as a part of the testator’s general personal estate, but 
that they are affected with a trust for the benefit of 
the parties interested in the real estate, and prima 
facie there is much ground for holding that the pro- 
ceeds of the policy are a substitution for the property 
charged.’’ In Durant v. Friend, 11 L. & Eq. 4, the 
facts were that the testator, a sea-faring man, be- 
queathed chattels to certain persons. He and the chat- 
tels perished together. These chattels he had previously 
insured, and the executors received from the insur- 
ance company the amount of the policy. The question 
was Whether the legatees were entitled to the money. 
It was decided that as the testator and the chattels 
perished together, the legatees never had any vested 
interest in the chattels, and hence were not entitled to 
the insurance money; but the chief justice in his 
opinion remarked: “If the testator had died leaving 
the goods in existence, the legatees would have had 
an interest in them, and it would have been quite rea- 
sonable that the executors should have held the policy 
in trust for them.”’ See also Norris v. Harrison, 2 
Ward. 268. In Haxall v. Shippen, 10 Leigh, 136, one 
Shore died, leaving « plantation by will to his widow 
for life and remainder to his children. He had taken 
out a policy of insurance on the buildings, running to 
himself, his heirs, and assigns. After his death, and 
during the life of the policy, the buildings burned. 
The personal representative was held not entitled to the 
proceeds of the policy because a decree in a former 
suit was held conclusive upon the rights of the parties, 
and because the policy ran to the deceased and his 
heirs and assigns. But the reasoning of the court in 
the case fully sustains the decision it, the case at bar 
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See also Brough v. Higgins, 2 Gratt. 408. In Wyman 
v. Wyman, 26 N. Y. 253, the court held that when the 
policy runs to the assured, his executors, [or] adminis- 
trators, the personal representative may maintain au 
action as trustee for those beneficially interested in 
the real estate, and that the damages recovered stand 
in his hands not as general personal assets, but as 
realty, subject to dower and to the lien of creditors by 
judgment, before distribution among the heirs at law. 
The court takes the position, that the proceeds of the 
policy belong to those beueficially interested in the 
property, and that the only theory upon which the 
personal representative can maintain an action upon 
the policy is that he is trustee for those beneficially 
interested in the property at the time of the loss. The 
same doctrine is again laid down by the same court in 
Herkimer v. Rice, 27 N. Y. 163, and has never since 
been questioned in that State. Minnesota Supreme 
Ct., July 19, 1882. Culbertson v. Cox. Opinion by 
Mitchell, J. 








CORRESPONDENCE. 


P TAXING APPEALS. 


Editor of the Albany Law Journal : 

On the first of October last we took an appeal from 
the decree of our chancellor, to our Supreme Court. On 
the 9th day of February thereafter we submitted the 
cause. Onthe 23d day of February thereafter the 
Legislature passed a law taxing the unsuccessful party 
in each decision of the Supreme Court thereafter ren- 
dered upon appeal $6, which was to be appropriated 
usa library tax. 

It is clearly unjust, and we think unconstitutional. 
But we have been unable to find any reported case de- 
cided under similar circumstances. The law is retro- 
active, but our Constitution dves not inhibit such. 1t 
provides that all property must be taxed ad valorem, 
aud provides for a poll tax for school purposes. There 
is nothing said about taxing any thing else. The other 
restriction on taxation has nothing to do with the 
point. It bas the ordinary ‘‘ Bill of Rights.” 

It is not a tax on a profession. By reference to the 
uct you will see that the $6 is to be taxed as costs. It 
may be taxed as costs but it is not costs. It can't be 
said to be an ex post-facto law, unless it can be con- 
strued to bea penalty. But could it be an ex post- 
facto law within the meaning of the Constitution not 
being in a criminal proceeding? Our statute declares 
that the law of costs is penal, and must be so con- 
strued. 

It dues not impair the obligation of contracts unless 
it can be said that the law under which the party 
taxed entered into the appeal wasa part of the con- 
tract. ihe appellant was the unsuccessful party in 
the Supreme Court. The condition of his appeal bond 
wus to pay such judgment as the Supreme Court might 
render in case he was unsuccessful. 

Is it not depriving a man of his property without 
due process of law? The Legislature creates a demand 
against him without his having any opportunity to be 
heard, and that with reference toa matter about which 
he had done and said all that it was his right or duty 
to do or say. 

Truly, 
C. DANIEL. 
CENTRE, ALA., May 25, 1883. 


INDIANA Divorce Law. 
Editor of the Albany Law Journal. 
In last week’s Law JOURNAL, at page 402, you class 


Indiana among those States which allow divorce for 
“any cause which the court in its discretion may 





deem sufficient.’ The statement is incorrect, such has 
not been the law here for ten years. Our divorce law 
is now quite rigorous, and a bona fide residence of two 
years in the State must be proven by two resident 
free-holders and house-holders befvre the court 
can entertain jurisdiction of the cause. As a conse- 
quence, we are not now overrun by New Yorkers desir 
ing to obtain divorces on flimsy grounds and a week's 
residence. 
L. T. MICHENER. 

SHELBYVILLE, IND., May 28, 1883. 


i 


COURT OF APPEALS DECISIONS. 
| ier following decisions were handed 
Saratoga Springs, Tuesday, June 5, 1883. 
Judgment affirmed with costs — Curler v. Holahan; 
Hun v. VanDyck, receiver ; Moore vy. Hegaman; Jul- 
liard, receiver, v. Chuffee, twustee ; Onderdonk v. Acker- 
man; Hurlinger v. New York Central and Hudson 
River Railroad Company; Bridges v. Bourd of Super- 
visors of Sullivan County; Moore v. Tracy; Dickens v. 
Mayor, ete., of New York; Andrews v. détna Life In- 
surance Company of Hartford; Doran v. Franklin Fire 
Insurance Company ; Mayor, etc., of New York v. Da- 
venport ; Kearney v. Mayor, etc. of New York; Potts 
v. Mayor; Palmer v. Dearing. —— Judgment affirmed 
with costs. No opinion, all coneur — Breed v. Pled- 
gett. Judgment affirmed on opinion of General Term 
— People v. Smith.—Judgment affirmed by default 
with costs — People ex rel. Freelig v Matsell.— J udg- 
ment affirmed-— People v. Boas. ——Judgmeut affirmed 
and case remitted to General Term — People v. Hayr- 
vey. Judgment affirmed with costs—People v. New 
York Floating Dry Dock Company; People v. Laplatu 
Mining and Smelting Company.—Judgment of Gen 
eral Term affirmed with costs to respondents, execu- 
tors and next of kinto be paid out of the estate — 
Slephenson v. Short. —Order affirmed and judgment 
ubsolute ordered for plaintiff on stipulation with costs 
— Coleman y. Burr. —— Judgment reversed and new 
trial granted, costs to abide event — Becht v. Corbin; 
O' Leary v. Bourd of Education; Monroe vy. Godsden ; 
Stedman v. Davis. Decree of surrogate and judg- 
ment of General Term reversed, and case remitted to 
surrogate fur au accounting upon principles stated in 
opinion, with costs to be paid out of the estate— urd: 
v. Hoyt. Judgment reversed with costs — /eople \ 
Albany Insurance Company. Judgments of Generis! 
and Special Terms reversed, new trial ordered, costs 
to abide event—Smith v. City of Rochester; Pray v. 
Hegeman.——Order affirmed, and judgment absolute 
rendered in favor of plaintiff upon stipulation, wit! 
costs—Wolfhart v. Beckest. Judgment of General 
‘Term reversed, and that of referee affirmed with costs 


down at 























— Fishkill Savings Institute v. Bostwick. Judgment 
absolute ordered against plaintiff, with costs 
Hart v. Mayor, etc. of New York and olhirs. — 


Order affirmed with five dollars costs and disburse- 
ment—In re Clements v. Jackson. Order affirmed 
and judgment absolute ordered against plaintiff with 
costs—Lamson v. Hoyan.—Judgment reversed and 
proceedings dismissed with costs—People v. Mutual 
Endowment and Accident Association.—Order af- 
firmed and judgment absolute ordered for defendant, 
dismissing complaint without costs; judgment sustain- 
ing demurrer to second and third counts affirmed with 
costs, and order reversing judgment of Special Term 
and granting new trial affirmed, judgment absolute, 
same as above—Polter v. Town of Greenwich. Con- 
viction for murder is affirmed and the case sent back 
to the General Term to resentence prisoner—People v. 
Hovey. 
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CURRENT TOPICS. 





. 





HE ‘‘star route” trial seems drawing to a con- 
clusion, and it is quite probable that it will re- 

sult ina disagreement. A disagreement in a politi- 
cal case seems as likely as an acquittal in a case of 
‘ injured honor.” If the seven months’ investigation 
in this case shall result in any purification of our pol- 
itical system, the time and the money will have been 
well spent, but we have little hope of that. The inves- 
tigation will simply serve to convince the people of 
what they were morally certain before — that many 
rascals have fattened on the public treasury, and that 
such is their power that they not only escape punish- 
ment, but may continue to have similar opportuni- 
ties. We long sinee lost all heart in this prosecution. 
The evidences of indifference or complicity on the 
part of the public prosecutors were too strong to 
justify a hope of any conviction. Undoubtedly some 
engaged in the trial have been acting in good faith. 
Mr. Merrick has added to his reputation asa lawyer 
of great power, learning, and honesty. Col. Ingersoll 
may possibly believe his client innocent, for we 
doubt that he knows the difference between right 
and wrong, although himself incapable of deliberate 
wrong. It is fortunate for these defendants that 
their chief advocate disbelieves in a future state of 
rewards and punishment, and it will be still more 
fcrtunate for them if he should happen to be right. 


By the death of Addison Gardiner our State has 
lost an old public servant, who although long since 
retired from the public service, and in some measure 
forgotten by this generation, has deserved well of 
the State. He was one of the four original judges 
of our Court of Appeals formed under the Constitu- 
tion of 1846, and served one term in that court, until 
January 1st, 1856, being chief judge a portion of 
the time. His original associates were Jewett, 
Bronson, and Ruggles, and afterward he sat with 
Denio and Johnson. This was always a strong court, 
and Judge Gardiner’s sound sense, large learning, 
and lofty views made him a conspicuous figure in the 
early days of the new Constitution. Previous to that 
time he had with distinction a term as 
Lieutenant-Governor, and was called from the 
presidency of the senate and the court for the cor- 
rection of errors to the new Court of Appeals. The 
competency of the people to select judges was 
evinced by this continuance of Judge Gardiner in 
judicial station,and by the transfer of Judges Bronson 
and Jewett from the old Supreme Court to the new 
court. For reasons best known to himself Judge 
Gardiner has for many years preferred the private 
station, but it was his choice, and he has always led 
a useful and an honored life. The tribute of the 


served 


Court of Appeals to his memory is well deserved, 
and was happily phrased by Chief Judge Ruger. 


Voi. 27 — No. 24. 








A correspondent reopens the everlasting old ques- 
tion of ‘‘interest after maturity,” in another column. 
For ourselves, we think our correspondent is wrong 
in point of fact and as matter of reason in his con- 
cluding statement. The statement is made in a note, 
30 American Reports, 49, that ‘‘ England, the United 
States Courts, Maine, Rhode Island, Connecticut, 
Pennsylvania, South Carolina and Alabama have 
decided in favor of the contract rate. Massachusetts, 
Virginia, Mississippi, Texas, Illinois, Wisconsin, 
and Iowa have decided in favor of the contract rate.” 
And that “it remains with us an open question.” 
This we think a correct statement so far as it goes. 
We might add however on the side of the statutory 
rate Arkansas (Newton v. Kennerly, 31 Ark. 626; 8. 
C., 25 Am. Rep. 592); Kansas (Robinson v. Kinney, 
2 Kans. 184); Lash v. Lambert, 15 Minn. 416; 8S. C., 
2 Am. Rep. 142); Kentucky (Rilling v. Thompson, 
12 Bush, 310); and in favor of the contract rate, 
Tennessee (Overton v. Bolton, 9 Heisk. 762; 8. C., 
24 Am. Rep. 367); New Jersey (Jersey City v. 
O’ Callaghan, 12 Vroom, 349) ; Ohio (Monnett v. 
Sturges, 25 Ohio St. 384); McLane v. Abrams, 2 Nev. 
199; Warner v. Juif, 38 Mich. 662. In support of 
our correspondent’s views, twelve States; opposed, 
ten States, England, and the Supreme Court of the 
United States. We do not see here a ‘‘ decided 
preponderance of authority ”’ in favor of the contract 
rate. The latest expressions on the subject, perhaps, 
are Union Institution for Savings v. City of Boston, 
129 Mass. 82; S. C., 37 Am. Rep. 3805; and Good- 
chap v. Roberts, Eng. Ct. App. 42 L. T. CN. 8.) 666. 
As to our own case of LHamilton v. Van Rennselaer, 
we think our correspondent is right in arguing that 
it isnot decisive of the point in question. The 
matter seems still to be open in this State, and the 
recent conflicting decisions of our lower courts have 
rendered the question still more doubtful. 


We live in a lively country — that is to say, those 
of us do who are not prematurely shuffled off by the 
reckless processes of the disorderly classes, or by 
the summary injustice of private revenge or lynch 
law. We have often promised ourselves to chronicle 
the murders, murderous and violent assaults, and 
lynchings reported by the daily press for one week, 
but have never found that we could afford the space 
One day’s doings are generally too much forus. The 
items of prize-fights and wife-beatings alone would 
make a large exhibit. But omitting these two com- 
paratively venial offenses, let us for once take a 
single day, say June 6th, before the heats of mid- 
summer may be presumed to have exasperated the 
popular blood, On that day, at Louisville, Ky., a 
physician (probably a subscriber to the Courier- 
Journal) dangerously and probably fatally shoots his 
wife’s brother, who ‘‘called” to expostulate about 
his treatment of the sister. In Pittsburg, Pa., a 
school-master undertakes to correct an editor, and 
the latter is only prevented from shooting him by 
the interference of by-standers. In Watertown, N. 
Y., a man dissolves his partnership by drowning his 
partner. In Hopewell, N. C.,a man deliberately 
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shoots another for having seduced and refusing to 
marry his sister. (We believe the sister denies the 
seduction.) At Burnsville, Ala., a railway passenger 
when asked for his fare seriously cuts the conduc- 
tor’s throat, and the two exchange ten pistol shots 
ineffectually, but greatly to the annoyance of the 
other passengers. In New Mexico, our old acquaint- 
ance, Mr. Curry, formerly of Texas, the gentleman 
who murdered Porter, the actor, and was acquitted 
by an admiring jury of his peers, had a misunder- 
standing with his bar-tender, and the latter fired 
62 shots into the saloon from the outside, wounding 
several people, including Mr. Curry, but we fear 
not killing him. This isa quite moderate catalogue of 
law-breaking for one day, but let us see how the law- 
makers were behaving themselves on the same day. 
While the Pennsylvania House of Representatives 
was in its last hours, the honorable members amused 
themselves, among other sportive demonstrations, by 
projecting books and files of bills at the temporary 
speaker, and finally crushing him with a matress 
dropped from a gallery overhead, and emptying a 
pitcher of water down his back. The speaker there- 
upon tried to bite off the thumb of the playful 
Aquarius. Thus tragedy and comedy go hand-in- 
hand in human life, and fortunately so, for were it 
not for the considerate jocoseness of such people 
as the Pennslyvania legislators the community would 
be in danger of growing serious over the daily 
chronicle of crimes, 


That excellent lawyer, ex-judge and ex-police 
commissioner Bosworth, of the city of New York, 
seems to be entitled to a new trial on the ground of 
surprise. On the 28th of March last, on the 76th 
anniversary of his birthday,a number of lawyers 
gave himan example of that purely American institu- 
tion, a ‘* surprise-party,” 
read to him poems, and letters, and made him 
speeches, and we suspect drank a good deal of wine 
to his health, in the endeavor to “make him as 
robust as possible,” as Artemas Ward phrased it. 
Of this precious occasion we have received an exact 
memorial in the shape of a pamphlet report. We 
know from personal experience that the speeches on 
such occasions always read weil after the stenog- 
rapher has corrected the grammar and the speaker 
has put in the good things which in the hurry and 
confusion of the moment he forgot, and accordingly 
this pamphlet scintillates with wit and is warm 
with good fellowship from the lips of judges, iawyers 
and at least one ex-Governor and one ex-police 
commissioner. From the mass of sentiments uttered 
or read on this occasion we select the following as 
expressing ourown: “ Had Ithe creation of a world 
I would put in it a great many Judge Bosworths” 
(Dr. Willard Parker); “Judge Bosworth well de- 
serves every token of respect that his professional 
brethren can confer upon him” (Judge Noah Davis). 


on which occasion they 





Speaking of toasts, the committee of arrangements 
for the approaching meeting of our State Bar 








Association may perhaps get some useful suggestions 
from,the unique subjects of the toasts to be responded 
to at the banquet of the Kentucky Bar Association, 
to be held on the 29th inst., as reported in the 
Kentucky Law Journal and Reporter. Among them 
we note the following: “The average Kentucky 
lawyer;” ‘‘the Kentucky lawyer at large” (we 
sincerely hope, not with a shot-gun); ‘‘the intelli- 
gent jury;” ‘‘thereal trouble between the plaintiff 
and the defendant;” ‘‘the nature and uses of the 
fee;” “how to explain to your client why you lost 
his case;” ‘what will probably become of the 
lawyer.” 


_— -+—_— 


NOTES OF CASES. 


N Avery v. City of Syracuse, to appear in 29th 
| Hun, an action for personal injury sustained by 
falling on a defective sidewalk, the court 
‘*The point made that it was error to allow evidence 
that other persons had tumbled down upon and been 
injured upon the sidewalk in question while out of 
repair was decided against the appellant’s views in 
Quinlan v. City of Utiea, 11 Hun, 218, by this court, 
and that decision was affirmed in 74 New York, 603. 
We follow that case, nothwithstanding several cases 
are found on the other side of the question. See 
IIudsonv. Chicago & N. W. R. Co., 27 Alb. Law. Jour. 
115, and cases there cited; Blair v. Pelham, 118 Mass. 
420.” This ruling seems to be in harmony with Darling 
v. Westmoreland, 52 N. H. 401; 8.C., 13 Am. Rep. 
55; and District of 
and opposed to Parker v. Portland Publishing Co., 
69 Me. 173; S. C., 31 Am. Rep. 262. 


Say: 


Columbia v. Arms, post ; 


In Mack v. Austin, to appear in 29th Hun, it is held 
that there be for a 
deficiency on the foreclosure of a mortgage executed 
by a married woman, where there was no covenant 
to pay the mortgage debt, and no charge of her 
separate estate in the mortgage. The court said: 
“The argument of the appellant, that the words of 
the mortgage import an intent on the part of the 
mortgagor to charge her estate generally with the 
debt, in this law action upon the terms of the mort- 
gage, does not aid the appellant, as none of the 
words of the mortgage contain a promise or covenant 
to pay the sum named in the mortgage. Had the 
action been to recover an indebtedness, created or 
existing independent of the mortgage, a different 
question would have been presented. Then the 
authority of Eider v. Rouse, 15 Wend. 218,as approved 
by Hurlbut, J., in Culver v. Sisson, 3 N. Y. 264, 
would apply. In the latter case it was held that an 
action would not lie upon a chattel mortgage which 
does not contain an ‘express promise to pay or a 
distinct acknowledgment of an existing debt.” We 
have not the case of an action on the original debt, 
with the mortgage used as evidence of it, or as evi- 
dence that the mortgagor, being a married woman, 
intended to charge her separate estate with the pay- 
ment of such debt; but a complaint in which the 


can no personal judgment 
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plaintiff puts forth the theory that the testatrix has 
covenanted by the terms of the mortgage to pay the 
debt, or that a promise to pay should be implied, 
and that such covenant or promise has been expressly 
charged upon the estate of the deceased.” 

In Martin v. State Insurance Co., 44 N. J. 485, the 
company set up that the action was barred by the 
provision in the policy of a limitation of six months 
for the bringing of suit, and plaintiff replied that he 
was induced to delay by the assurances of the general 
agent of the company that the company would pay 
without litigation, if the amount could be agreed 
upon, and that negotiations for a settlement had 
been entered upon. The court said: ‘If the delay 
to bring suit is a result to which the company mainly 
contributed by holding out hopes of amicable adjust- 
ment, the company cannot be permitted to take 
advantage of the delay under the limitation clause 
of the policy. Grant v. Lexington Ins. Co., 5 Ind, 
23; Mickey v. Burlington Ins. Co., 35 Iowa, 174; S. 
C., 14 Am. Rep. 494: Black v. Winneshiek Ins. Co., 
31 Wis. 74; Little v. Phenix Ins. Co., 123 Mass. 380; 
8. C., 25 Am. Rep. 96; Peoria Ins. Co. v. Whitehill, 
25 Ill. 466; Andes Ins. Co. v. Fish, 71 id. 620; Ilome 
Ins. Co. v. Myer, 93 id, 271.” This seems in 
measure contrary to Waynesboro Mutual Fire Insur- 
ance Co. v. Conover, 98 Penn, St. 384; 8. C., 42 Am. 
Rep. 618. There the policy provided that no suit 
should be maintained on it 
within six months after loss, and that no waiver 


some 


unless commenced 


of any condition should be effectual unless in 
writing and signed by the president and 
secretary. In a suit commenced after such 


limited time, Ae/d/, that the insurance company was 
not estopped from setting up that defense by the fact 
that the insured had been induced to delay suit by 
the representations of the company’s general agent 
that it was unnecessary to sue and that the company 
would make assessments and pay without suit. See 
note, 25 Am. Rep. 107. 


In Johnson v. Elevator Co., 105 Tll. 462 (Mr. Free- 
man’s advance sheets), it was held that where, 
through the negligence of those managing a steam 
tug-boat in towing a schooner in the navigable waters 
of the Chicago river, the schooner is run into an 
elevator situated on the land, breaking the same, and 
causing the loss of a quantity of grain, the tort is 
nota maritime one, within the exclusive jurisdiction 
of acourt of admiralty, but the State courts may 
afford a remedy for the injury. The court said: 
‘Tt was a tort committed by a vessel and its officers 
upon a warehouse on land, and so not a marine tort, 
and within the admiralty jurisdiction. To make it 
such, the locality of the injury must have been on 
the high seas or other navigable waters. True, the 


negligence from which the injury resulted occurred 
on the navigable water of the Chicago river, but the 
damage done was wholly upon the land, and in such 
case we do not understand that the fact that the 
sause of the damage originated on water subject to 





the admiralty jurisdiction, makes the case one for 
admiralty cognizance. This would seem to be a 
parallel case with that of The Plymouth, 3 Wall. 20, 
where a steam propeller anchored beside a wharf in 
Chicago river, owing to the negligence of those in 
charge, took fire, the flames of which extending to 
the wharf and certain packing houses thereon, set 
the last on fire, consuming them and their contents, 
It was held, that a libel for the tort filed in the 
admiralty court was properly dismissed for want of 
jurisdiction. It was there said that the entire 
damage occurred, not-on the water, but on land; 
that the origin of the wrong was on the water, but 
the substance and consummation of the injury was 
on land, and so was not acase within the admiralty 
jurisdiction. The same remarks may be truly re- 
peated with reference to the present case. We do 
not perceive that the cases are distinguishable in 
principle, and think they should fall within the same 
rule of decision.” 





In Jones vy. Stute, Colorado Supreme Court, March 
16, 1883, 16 Cent. L. J. 409, it was held that a con- 
viction of murder would not be set aside because the 
jury were permitted by the court to attend a theatre 
during the trial. The court said: ‘‘On the evening 
of the same day they were impanelled, the entire 
jury, in charge of a sworn officer of the court, 
attended a theatrical play at a hall or opera house 
in Georgetown, where the court was sitting; that 
they occupied seats specially engaged for them in a 
body; that no one occupied these seats but the jurors 
and the officer incharge; that they did not separate, 
either while there or in going to and from the place, 
and held no conversation or communication with any 
one except between themselves and the officer; that 
no other spectators at the theatre mingled with 
them; that they were all the time, while there, as 
well as going and coming, in charge of said officer; 
and that they so attended the theatre by permission 
of the judge of the court trying the case, * * * 
The record is silent as to the literary or moral 
character of the play, whether tragic, comic or senti- 
mental, but we think it entitled to a presumption 
favorable rather than unfavorable, to its quality. 
Since the jury were allowed this recreation, by per- 
mission of the court, and were not separated or 
communicated with by any one outside their body 
and the officer in charge, we cannot say that it was 
misconduct, or conduct by which the prisoner was 
in any way prejudiced, and * * * where it does 
not appear that the acts complained of have affected 
the jury in the full and impartial discharge of their 
duties in trying the case and rendering a just and 
true verdict therein, there is no sufficient cause for 
holding the verdict thereby vitiated, or for such 
reason setting it aside. Weare not to be understood 
as approving the practice of an indulgence to juries 
such as was granted here. On the contrary such a 
relaxation as a rule is not to be countenanced, but 
in this particular instance there was doubtless 
sufficient reason to the court for the act, and since 
it appears to have been harmless, we cannot hold 
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that there was error in the refusal of the court to set 
aside the verdict upon this ground.” 


—>_—_ 


EVIDENCE OF CUSTOM, TO EXPLAIN 
CONTRACT. 





The Supreme Court of Tennessee in Sweeney v. 
Thomason, 9 Lea, 359; 8. C., 42 Am. Rep. 676. held, 
that in anaction upona contract “‘to pay eight dollars 
perthousand for brick in the wall,” evidence of cus- 
tom, short of a general custom, to ascertain the number 
by measurement rather than by count, is inadmissible. 
The court observed: ‘*The words and terms used 
in the contract prima facie, at least, are not terms of 
art having any special signification or 
different from their ordinary or popular meaning. 
The words ‘ per thousand brick inthe wall’ will be 
readily understood to mean literally what the words 
imply. There is no ambiguity or uncertainty in the 
meaning, nor is there any word used not readily 
understood without interpretation by experts. 

**Tt would hardly be admissible to prove that by 
custom or usage of brick-masons ‘1,000° bricks means 
£500,’ or any number less than ‘1,000.’ Where it is 
not practicable to ascertain the number by actual 
count, there can be no objection to adopting as the 
best means of approximating the number, estimates 
based upon measurement. But such estimates ought 
ordinarily to be based upon some rule calculated to 
ascertain the actual number. That is to say, if by 
actual count a lineal foot of a wal! be found to con- 
tain a given number of bricks, this rule may be 
adopted as to the remainder of the wall. But why 
arbitrarily assume that a lineal foot of the wall con- 
tains a number of bricks that it is conceded it does 
not contain? Clearly this cannot be done unless as 
contended in behalf of the complainants. The words 
‘per thousand brick in the wall,’ mean not actually 
‘per thousand,’ but ‘per thousand ° 
by the rule of brick-masons above referred to. 

“Conceding for the argument, that such a rule or 
usage might be established, and the meaning of a 
written contract, otherwise plain and unambiguous, 
made to conform thereto — a concession only made 
for the argument, still we think the proof in this 
case is insufficient for the purpose. Courts must 
construe written contracts according to the intention 
of the parties to be gathered from the language, and 
interpreted in the light of the accompanying circum- 
stances. If at the time and place the contract was 
made the usage and custom in question had become 
so general and well-established as to afford a pre- 
sumption that it was known to the defendant, and 
the contract entered into in reference thereto, then 
it might be sufficient. But the proof of the com- 
plainant only is that he has always adopted the rule, 
and he cannot say that there is any other, or that he 
knows of no other, and the proof of the other witness 
is substantially to the same effect. We see no reason 
why contracts shall not be made to express what is 
really intended. If the complainant meant to 
stipulate that 1,000 bricks should mean any thing 


meaning, 


as ascertained 





less than 1,000, it would have been easy to so express 
it upon the face of the contract, and then no one 
would be deceived or misled.” 

There is no doubt of the doctrine dubiously 
admitted by the court under a “perhaps,” in the 
last paragraph. 

In the leading case“of Smith v. Wilson, 3 B. & 
Adol. 728, parol evidence was held admissible to 
show that by custom the word ‘‘thousand,” used in 
a lease in respect to rabbits, denoted twelve hundred, 

In Miller v. Stevens, 100 Mass, 515, parol evidence 
was admitted to show that by custom ‘‘ barrel” 
meant a vessel of a certain capacity, and not the 
statute measure of capacity. 

In Sorther v. Kellerman, 18 Mo. 509, proof of 
custom was admitted to show that two packs of 
shingles were regarded as 1,000, without regard to 
the actual quantity. 

In Merrick v. McNally, 26 Mich. 374, proof of a 
custom to reject fractions of a foot in measurement 
was admitted. 

In Ileal’ v. Cooper, 8 Me. 32, where logs were 
sold at a certain price for so much lumber as_ they 
are ‘‘estimated ” to make, parol evidence of the 
general mode of estimation was held admissible. 

In Humphreysville Copper Co. ¥. Vermont Copper 
Mining Co., 33 Vt. 92, where five hundred tons of 
copper ore were sold, ‘‘ the moisture to be deducted 
as usual from the weight of the ore,” parol evidence 
was held admissible to show whether the custom was 
to deduct for moisture before or after the weighing. 

In Brooks v. Brooks, 25 Penn. St. 210, where 
lumber was sold by ‘‘ the thousand feet,” proof of 
custom was admitted to show that this meant linear 
measure. 

In Barton v. MeKelway, 22 N. J. 165, where young 
trees were sold, ‘‘ not to be less than one foot high,” 
evidence was admitted to show a custom to measure 
only to the top of the ripe of the ripe wood, reject- 
ing the green tops. 

In Jordan v. Meredith, 3 Yeates, 318, the case of a 
contract to pay for plastering by the square yard, 
evidence to show & custom to include inthe measure- 
ment one-half of the space occupied by the windows 
was held inadmissible, on the ground that it was 
unreasonable. But in Pittsburg v. O'Neill, 1 Penn. 
St. 343, it was held that the number of bricks laid 
in a pavement might by custom be computed by 
allowing a certain number to the square yard. 

In Ford v. Tirrell, 9 Gray, 401, the case of a con- 
tract to build an octangular cellar-way, at a given 
rate per foot, evidence of a custom to measure cellar 
walls in a certain way was held competent. 

In Lowe v. Lehman, 15 Ohio St. 179, the case of a 
contract to furnish and lay brick at a certain price 
per thousand, evidence was held competent to show 
a custom to estimate the quantity by measurement 
of the walls on a rule based on the size of the brick, 
making slight additions for extra work and cartage, 
deducting openings in the walls, but not for chim- 
neys nor jambs. The court said: ‘‘ We are unable 
to see any thing unreasonable in the custom. The 
workman was to furnish the bricks and materials 
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and lay them up by the thousand. The contract 
contains no specifications of the dimensions, shape, 
angles, openings orarches of the wall, or of the size 
of the brick. It does not require a mason to know 
that the value of the materials depends much upon 
these, and such like conditions, if they are to be paid 
for by the numerical thousand. Again the brick are to 
be furnished as well as Jaidup. Where and how will 
you count them numerically? Will you count them 
at the kiln on the ground, or in the wall? And who 
will lose the breakage in transportation and in 
handling, and the waste of filling them into the wall? 
Some fair measurement of the wall would seem to be 
a more reasonable method. And we cannot say that 
this method was not a fair one. It slightly increased 
the estimated number of bricks in the wall, it is 
wue. * * 
principal case however the brick were to be ascer- 
tained ‘‘ in the wall.’’) 

In Walls v. Bailey, 49 N. Y. 464; 5. C., 10 Am. 
Rep. 407, proof was held competent to show a 
custom among plasterers to charge for the full sur- 
face of walls without deducting for cornices, base- 
boards, doors or windows, 

In Symonds we Lloyd, 6 C, B. (N. 8.) 691, where 
there was a contract to build stone and brick walls, 
at so much per superficial yard, nine inches thick, 
evidence was held competent to show a custom to 
reduce brick-work, for the purpose of measurement, 


All this seems reasonable.” (in the 


to nine inches, but not to reduce stone-work unless 
exceeding two feet in thickness. 


> 


FOREIGN JUDGMENT AGAINST ONE JOINT 
PARTY. 


MARYLAND COURT OF APPEALS, JANUARY 19, 1883. 


HANLEY V. DoNOGHUE.* 

On a judgment recovered in Pennsylvania against two de- 
fendants, only one of whom was summoned, there can be 
no recovery in this State against the defendant who was 
summoned: the judgment being a nullity as to the party 
not summoned, is a nullity asto both. A judgment is an 
entire thing, and cannot be separated into parts. 

Where suit is brought against one only of two defendants 
in a judgment, and the declaration sets out a judgment 
regularly recovered against both, but fails to aver the 
death of the party not sued,or to account for his 
not being joined in the actign, such failure is fatal on 
demurrer. 

\ eer was an action of debt on a judgment rendered in 

the court of Common Pleas of Washington county, 

Pennsylvania. The declaration contained three counts 

—the first declaring on a normal and regularly ob- 

tained judgment against Charles and John Donoghue; 

the second declaring on a judgment obtained in ‘a 

certain other action,”’ which as there described, is 

shown to have been in some respects irregular; and 
the third setting forth also ‘ta certain other” irregu- 
lar action in much the same way as the second count. 

The defendant demurred to allthe counts. The Cir- 

cuit Court sustained the demurrer, and gave judgment 

for the defendant for costs. The plaintiffs appealed. 
Frederick J. Brown, for appellants. 
Edward C. Eichelberger and John 

pellee. 


I. Yellott, for ap- 


*To appear in 59 Maryland Reports. 








Roprnson, J. It appears from the pleadings in this 
case that suit was brought in Pennsylvania against 
Charles and John Donoghue on a joint contract; that 
Charles was regularly summoned, but no process of 
any kind was issued against John, nor did be appear 
in person or by attorney to the suit. Judgment was 
however subsequently recovered against both defend- 
ants, and on this judgment suit is brought in this 
State against Charles. In support of this action it is 
contended that the foreign judgment,although void as 
to John,is valid and binding on Charles, the party who 
was summoned. 

At common law a judgment was regarded as an en- 
tire thing, and being an entirety it has been held re- 
peatedly that it could not be affirmed as to one or 
more defendants, and reversed as to others. It must 
either be affirmed as a whole or reversed as a whole. 
Cutting v. Williams, 1 Salk. 24; Parker v. Harris, Ld. 
Rayd. 825; Lloyd v. Pearse, Cro. Jac. 425; 2 Saund. 
101; 2 Bac. Abr. 228, marg. 

Thus in an action of trespass against two or more 
defendants, if one of them died pending the suit, and 
judgment was rendered against all, it was decided 
that the entire judgment must be reversed; and forthe 
reason, that being an entirety it could not be affirmed 
in part and reversed in part. 2 Bac. Abr., Letter E. 
228. 

But conceding this to be the law where a judgment 
is affirmed or reversed on appeal or on a writ of error, 
the argument is that the rule does not apply to a suit 
brought upon a foreign judgment recovered against 
two or more defendants, only one of Whom was sum- 
moned, and which judgment has been permitted to 
stand unreversed and unchallenged. In such a case 
the appellant coutends the judgment is valid and may 
be enforced against the party summoned in the orig- 
inal action, though void as to the parties against 
whom no process was issued. Now in determining 
this question, we must not lose sight of the distinc- 
tion between void and voidable judgments. <A judg- 
ment rendered by a court having jurisdiction over the 
subject-matter and the person, is unquestionably con- 
clusive and binding on the parties, unless reversed or 
set aside in some mode or manner prescribed by law. 
But it is essential to the validity of a judgment in per- 
sonam,that the court should have jurisdiction over the 
parties, and if reached without such jurisdiction it isa 
mere nullity. Sucha judgment is not merely erro- 
neous because of some irregularity in the mode of pro- 
ceeding, or error on the part of the court in the appli- 
cation of the law to the particular case, and for which 
the party aggrieved must seek a remedy by appeal or 
writ of error, but being a judgment rendered without 
jurisdiction, it is absolutely void, and may be assailed 
at all times, and in all proceedings by which it is 
sought to be enforced. 

If then a judgment could not at commen law be 
affirmed in part and reversed in part, because of its 
entirety, for the same reason if a suit is brought in 
this State on a foreign judgment which is admitted to 
be void as to some of the defendants, such a judgment 
must be held to be void as to all. The reason of the 
law is that the judgment is an entire thing, and can- 
not be separated into parts. If execution is issued on 
suth a judgment, it must be issued against all the de- 
fendants. 

The question now before us was fully considered in 
Hall v. Williams, 6 Pick. 232, where a suit was brought 
in Massachusetts on a judgment recovered in Georgia 
against two defendants, and it appeared from the 
record that one of the defendants had never been sum- 
moned, and had never appeared in person, or by attor- 
ney, to the suit brought against him in Georgia. And 


it was held, Parker, C. J., delivering the opinion of the 
court, that the judgment being entire, if it wasa 
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nullity with respect toone it was a nullity 
asto the other defendant. In the still later 
of Wright v. Andrews, decided in 1881, 130 Mass. 
the question was again argued before the court, and 
the decision in 6 Pick. was approved, Gray, C. J., 
saying that if the “court had no jurisdiction of one 
defendant, its judgment being entire and unqualified, 
is in the absence of any evidence of the law of Maine 
upon the subject, void against both.’’ These decis- 
ions have been followed by the courts of Maine, New 
Hampshire, and in other States. 45 Me. 183; 11 N. H. 
290; 1 Abbott U. S. C. 302. In Motteux v. St. Aubin, 
2 W. Black. 1133; Ashlin v. Langton, 4 Moore & S. 719; 
Gerard v. Basse, 1 Dall. 119; Silver v. Reynolds, 2 Harr. 
(N. J.), 275. Courts have permitted judgments, on 
motion, some of them in the exercise of a quasi-equi- 
table jurisdiction, to be set aside as to one defendant 
and to stand as to others. And in some States it has 
been decided that a judgment may be valid as to one 
defendant and void as to others. Dougluss’ Lessee v. 
Muassit, 16 Ohio, 271. 

The weight of authority is, we think, decidedly the 
other way, and in accord with the law as laid down in 
Hall vy. Williams, 6 Pick. 232. Looking at the ques- 
tion from an equitable standpoint purely, there is 
some force in the appellants’ contention, that a judg- 
ment may and ought to be held valid as to parties sum- 
moned, and who had an opportunity to make their 
defenses even though it may be void as to others 
against whom no process was issued. But if it be well 
settled, and such seems to be the law, that.a judgment 
which is void asto one of the defendants is void also 
as to the other, the plaintiff in taking sucha judgment 
has no one to blame but himself. In bringing suit 
against two parties on a joint contract, it was his duty 
to have directed proces to be issued against both, and 
if he failed to do so, and subsequently took a judgment 
against one of the defendants who never had been 
summoned, he has no right to complain because the 
law will not enforce the payment of such a judgment. 
For these reasons the demurrer to the second and 
third counts was properly sustained. 

The first count, sets fortha judgment regularly re- 
covered against both defendants; the suit is brought 
however against one only, and without any sugges- 
tion of the death of the other. Both were jointly and 
severally liable on the judgments, and both ought to 
have been sued, or some reason alleged why the other 
was not joinedin the action. Merrick v. Bank of 
Metropolis, 8 Gill, 64; Kent v. Holliday, 17 Md. 393; 
State v. Magraw, 12G. & J. 265. 

This was decided in Prather vy. Manro, 11 G. & J. 
261, where upon a judgment against two defendants, a 
scire facius was issued against the terre-tenants of one 
of the defendants, only without suggesting the death 
of the other, and upon demurrer this defect was held 
fatal. 

Finding no error in the rulings below, the judgment 
will be affirmed. 

Judgment affirmed. 


—_——>__—__- 


FALSE AFFIDAVIT OF JUSTIFICATION A 
CONTEMPT. 


NEW YORK SUPERIOR COURT, APRIL, 1883. 
EGAN v. LYNCH. 

Sureties who justify to an undertaking upon which an 
order of arrest is granted, ifthey swear falsely as to 
their pecuniary ability, are guilty of contempt, and may 
be fined therefor to the extent of theinjury caused to 
the party against whom the order is issued. 


Ppt for breach of promise of marriage brought 
by Susan Egan against Joseph Lynch. Plaintiff 





claimed $25,000 damages, and procured an order of 
arrest under which defendant was held in $10,000 bail. 
Daniel Peixotto and Horatio M. Sadler were sureties, 
upon the undertaking on which the order of arrest 
was granted. The sureties made the usual affidavit of 
justification. When the case was called for trial plaint- 
iff did not appear, the complaint was dismissed with 
an allowance of $750 to the defendant. On the exami- 
nation of the sureties it appeared that they were en- 
tirely irresponsible. Thereupon defendant made ap- 
plication for the punishment of the sureties for con- 
tempt. 


Abram Kling, for the motion. 


TrUAX, J. The examination of the sureties shows 
that they were not worth the sum in which they justi- 
fied, and that they knew they were not worth that 
sum when they justified; that they became sureties 
for the purpose of enabling the attorney for the plaint- 
iff to obtain the order of arrest, and that their mis- 
conduct in so doing defeated and impaired the rights 
and remedies of the defendant. 

The defendant would not have been arrested and 
held to bail in the sum of $10,000 if Peixotto and Sad- 
ler or some one else, had not acted as sureties for the 
plaintiff. The defendant was entitled to two respon- 
sible sureties upon the undertaking which was given 
upon obtaining the order sought. He lost this right 
by the fraudulent acts of this attorney for the plaint- 
iff, and the false swearing of the sureties. No plainer 
case of an attempt to prevent the course of justice and 
to impair and defeat the rights and remedies of a party 
can be shown than the one now presented to this 


court. Perjury has always been held to be a great 
contempt of court. Stackhouse v. French, 1 Bing. 
365. 


It is true that the sureties may, and should be in- 
dicted for their perjury. But their indictment and 
conviction will be a punishment for the offense that 
they have committed against the people of this State, 
and will not purge the contempt. Their offense against 
the court willstill remain unpunished. That offense 
the court has power to punish by imposing upon them 
a fine sufficient to indemnify the defendant for the 
loss and injury he has sustained through their mis- 
conduct, and by imprisoning them for six months, and 
until the fine is paid. Section 2285. 

If they should happen to be indicted and convicted 
for their perjury, the court before whom they are con- 
victed will, in pronouncing its sentence, take into con- 
sideration the previous punishment. Section 2287 of 
Code of Civ. Pro. 

It was suggested on the argument that this applica- 
tion could not be granted, because a commitment to 
prison would bea violation of that part of the Con- 
stitution of this State which declares that ‘the trial 
by jury in all cases in “which it has been heretofore 
used, shall remain inviolate forever.’’ Art. 1, § 2. This 
suggestion is untenable. Courts of justice have had 
the power of punishing contempt by summary pro- 
ceedings from time immemorial. The process of at- 
tachment for contempt must necessarily be as ancient 
as the laws themselves—for laws without a competent 
authority to secure their administration from dis- 
obedience and contempt would be vain and nugatory. 
4 Black. Com. 286. To punish for contempt was part 
of the common law of England when the Constitution 
of 1777 was adopted. That Constitution (art 35) de- 
clared that the common law of England should be and 
continue the law of this State. The power to punish 
for a contempt is a branch of the common law which 
has been adopted and sanctioned by our State Consti- 

tution. Yates v. Lansing, 9 Johns. 416. Therefore 
this is not one of the cases in which trial by jury ‘has 
been heretofore used.”’ 
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Nor is this proceeding within the prohibition of that 
portion of the Constitution of the United States 
which provides that ‘‘no person shall be deprived of 
life, liberty, or property without due process of law.” 
This isa due process of law, and was recognized as 
such when the Constitution of the United States was 
passed. It is not to be doubted, says Chancellor Kent, 
that the Constitution and laws of the United States 
were made in reference to the existence of the com- 
mon law. In many cases the language of the Consti- 
tution and laws would be inexplicable without refer- 
ence to the common law; and the existence of the 
common law is not only supposed by the Constitution, 
but it is appealed for the construction and interpreta- 
tion of its powers. 1 Kent Com. 336. 

The actual loss produced by the misconduct of the 
sureties is the amount of the judgment which the de- 
fendant has recovered against the plaintiff, to wit- 
The sureties are fined that amount. They 
will also be imprisoned for six months, and until the 
above fine is paid. 


SS 





CHILD TRESPASSER MAY NOT RECOVER FOR 
PERSONAL INJURY. 





PENNSYLVANIA SUPREME COURT, NOV. 20, 1882. 


BALtTIMoreE & OHIO RAILROAD Co. v. SCHWINDLING. 

A boy five or six years of age was standing upon the platform 
of a railway station, when he was struck and injured by a 
projection froma passing train. At the time he was 
simply loitering about the station for his own enjoyment 
and had no business whatever with the railway company. 
Held, that the company was not liable for the injury. 


} poser for injury from negligence. The opiniou 
states the fact. The plaintiff had judgment be- 
low and defendant took a writ of error. 


Henry M. Hoyt, Jr., Welty Me Cullogh, Johns Me- 
Cleave and George Shiras, Jr., for plaintiff in error. 


M. Swartzwelder and Frank Thomson, for defendant 
in error. 


GREEN, J. At the time the plaintiff received his in- 
jury he was standing on the platform of the defend- 
ant, so close to its edge, that according to the theory 
upon which the case was tried for the plaintiff, he was 
struck by a slight projection from the side of a passing 
freight car. 

He was not a passenger,he had no business of any kind 
with the defendant, or any of its agents or employees; 
in fact he was a boy five or six years of age, amusing 
himself looking at the moving train. He was not in- 
vited upon the platform by any agent of the defend- 
ant, and he was not engaged in the act of crossing 
either the track or the platform at the time of the ac- 
cident. He was simply loitering upon the edge of the 
platform, with no other purpose or motive than his 
own personal enjoyment. His elder brother, his 
principal witness, testified that he told him to come 
back from where he was standing, but he refused to 
do so. A passing car moving at a very slow rate of 
speed, not exceeding three or four miles an hour, with 
an iron step projecting but a few inches from the side 
of the car (as alleged by the plaintiff, though denied 
by the defendant), struck him and pulled him from 
the platform under the wheels of the car,so that he 
was run over and injured. In these circumstances 
was there any right of recovery? We think clearly not. 
We held in the case of Gillis v. Pennsylvania Railroad 
Co.,9 P. F. 8.141, that ‘*the platform of a railroad 
company at its station or stopping-place is in no sense 
a public highway; there is no dedication to public use 
as such; it is a structure erected expressly for the ac- 





commodation of passengers arriving and departing in 


the train. Being uninclosed, persons are allowed the 
privilege of walking over it for other purposes, but 
they have no right todoso. * * * Still even a tres- 
passer on the land of another can maintain an action 
for a wanton or intentional injury inflicted on him by 
the owner.” Again on p. 143: ** The plaintiff may not 
have been technically a trespasser; the platform was 
open; there was a general license to pass over it; but 
he was where he had no legal right to be; his pres- 
ence there was in no way connected with the purposes 
for which the platform was constructed. * * * As to 
all such persons to whom they stood in such a relation 
as required care on their part, they were bound to 
have the structure strong enough to bear all who could 
stand on it;as to all others they were liable only for wan- 
ton or intentional injury. The plaintiff was on the spot 
merely to enjoy himself, to gratity his curiosity, or to 
give vent to his patriotic feelings. The defendant had 
nothing to do with that.”” Upon the foregoing princi- 
ples, and upon the authority of many adjudicated 
cases cited in the opinion, and which it is therefore 
not necessary to review here, it was held that there 
could be no recovery, although the platform was in- 
sufficient to bear the weight of the persons who were 
upon it. It was cenceded that there would have been 
aright to recover if the persons on the platform had 
been there as passengers, or upon business connected 
with the defendant 

In the latter case there would have been a violation 
of a duty owing by the defendant to the plaintiff. But 
there was no such duty because of the absence of the 
relation, and hence there was no right of action. The 
controlling feature of the inquiry in all such cases is, 
what was the duty which,was violated by the defendant. 
If there was none, there is no legal liability; this was 
essentially the distinction on which Railroad vy. Hum- 
mell, 8 Wr. 375, was decided. On page 379, Strong, J., 
said: ‘‘Yeta jury cannot hold parties to a higher 
standard of care than the law requires, and they cannot 
find any thing negligence which is less than a failure to 
discharge a legal duty, if the law declares, as it does, 
that there is no duty resting upon any person to antic- 
ipate wrongful acts in others, and to take precautions 
against such acts, theh the jury cannot say that a fail- 
ure to take such precautions, is a failure in duty and 
negligence.”” * * * ‘* Blowing the whistle of the 
locomotive, or making any other signal, was not a duty 
owed to the persons in the neighborhood, and conse- 
quently the fact that the whistle was not blown nor a 
signal made was no evidence of negligence.”’ 

It will be perceived that it is entirely immaterial, in 
solving this question, whether the person injured is an 
adult or a child. 

There is no question of contributory negligence in- 
volved in the inquiry or essential to its consideration. 
If the defendant did not owe the duty of protection 
against the injury suffered in the particular case, the 
omission to furnish such protection is not negligence, 
and there is no liability on that ground. Take the pres- 
ent case as an illustration. 

The only duty which is or can be claimed as having 
been violated was a duty to protect the plaintiff, when 
standing upon the edge of the defendant's platform, 
from injury from acar step projecting a few inches 
beyond the side of a slowly passing car. 

But how can any such duty arise out of such cireum- 
stances? The plaintiff had no right to place himself in 
the position in which it was possible for him to be in- 
jured in such a manner, and the defendant was not 
bound to take precautions against such injury. 

It is not denied that this would be true if the 
plaintiff was an adult; how then can it be otherwise 
than true as toa child? The absence of duty is pre- 
cisely the same in either case, and the consequent ab- 
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sence of liability must be the same in both. It is quite 
true that young children can recover for injuries in 
circumstances in which adults cannot. But even chil- 
dren cannot recover unless there is negligence, and 
there can be no negligence without a breach of duty. 

In Kay v. Pennsylvania Railroad Co., 15 P. F. 8. 
276, we said: ‘‘If there be no negligence on the part of 
the company, then the incapacity of the child creates 
no liability, and its injury is its own misfortune which 
it must bear.”’ 

In Philadelphia & Reading Railroad Co. v. Spearen, 
11 Wr. 300, where a child five years old suddenly ran 
across the track in front of an approaching engine, and 
was struck and injured, we said on page 303: **The en- 
gine in this case having safely passed the crossing ap- 
propriated to travellers, the engineer was under no 
duty to suppose any one would attempt to cross the 
track suddenly right in front of the engine. He hada 
right to suppose a clear track, and was not guilty in 
failing to use precaution where he had no reason to 
expect interruption.” In Hurgures v. Deacon, 25 
Mich. 1, the court said: 





“The plaintiff being a child 
of tender years, *‘ we have found no support for any 
rule which would protect those (child or adult) who 
go where they are not invited, but merely with express 
or tacit permission, from curiosity or motives of pri- 
vate convenience, in no way connected with business 
or other relations with the occupant.’”’ In Vorrisey v. 
Eastern Railroad Co., 126 Mass. 377, the faction was 
brought bya child four years of age, who was in- 
jured while playing upon the track of the defendant. 

The court said: ‘The plaintiff at the time of the acci- 
dent was a mere intruder and trespasser upon the 
railroad track. No inducement or implied invitation 
to him to enter upon it had been held out. He was 
neither a passenger, nor on his way to become one, 
but was there merely for his own amusement, and 
was using the track for a play-ground. The defend- 
ant corporation owed him no duty, except the nega- 
tive one not maliciously or with gross and reckless 
carelessness to run over him.”’ 

In Gillespie v. McGowan, 39 Leg. Intel. 313, we held 
that the owners of uninclosed lots in Philadelphia 
owed no duty of protection, even to children, against 
the danger of falling into an open well on the premises, 
although the field in question was crossed by fre- 
quented paths and used as a place of resort by children 
and adults. In Moore v. Philadelphia & Reading Fiail- 
Road Co., 39 Leg. Intel. 290, we held there could be no 
recovery for the death cf a boy ten years of age who 
was struck by an engine while walking on and along 
the track, on the end of the cross-ties. We said: **The 
circumstance that the trespasser in this instance was a 
boy ten years of age cannot affect the application of 
the rule. The defendant owed him no greater duty 
than if he had been an adult.’”’” Inthe case of Phila- 
delphia & Reading Railroad Co. vy. Heil, W. N.C. 91, 
a child four years of age was struck, as it was claimed, 
by the projecting axle-box of a car, which extended 
one foot six inches beyond the outside of the rail and 
three inches over the line of the street curb. He was 
on the public street-walk, where be had a right to 
be but he was so close to the car that he was struck, as 
was supposed, by the projecting axle. 

We held that there was no sufficient evidence of neg- 
ligence in these circumstances to submit the cause to 
ajury. The cases of injuries to persons while cross- 
ing the track at permissive crossings are not analogous, 
and have no application. When the right to cross at a 
particular place is established, by permission or other- 
wise, the duty of ordinary care is incumbent upon the 
company. But in the present case, the plaintiff was 
not engaged in he act of crossing the track, or even 
the platform, when he was injured, and therefore the 
cases on this subject are not in point. Upon the whole 











duty 
owing by the defendant to the plaintiff. There was tnd 
a pretense of wanton injury, and therefore the first 
and second points of the defendant should have been 
affirmed. 
Judgment reversed. 
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WITNESS WITH IMPAIRED MIND COMPE- 
TENT—EVIDENCE IN ACTION FOR NEG: 
LIGENCE 





SUPREME COURT OF THE UNITED STATES, 
MAY, 1883 


DISTRICT OF COLUMBIA V. ARMS. 

A witness whose mind is feeble so that his statements are 
not always direct and clear, but are not incoherent or 
unintelligible, but evince a full knowledge of the matter 
in relation to which he testifies, isnot incompetent. 

Inanaction for injury from a fall, caused by a defective 
sidewalk, held, that evidence that other persons than the 
person for whose injury the action was brought had 
fallen at the same place was admissible. 

Nerror to the Supreme Court of the District of 

Columbia. The opinion states the case. 

Frevtp, J. This wasan action to recover damages 
for injuries received by the plaintiffs intestate, Du 
Bose, from a fall caused by a defective sidewalk in the 
city of Washington. In 1873, the board of public 
works of the city caused the grade of the carrigeway 
of Thirteenth street, between F and G streets, to be 
lowered several feet. The distance between the curb- 
stone of the carriageway and the line of the adjacent 
buildings was thirty-six feet. At the time the acci- 
dent to the deceased occurred, this portion of the 
street—sidewalk it may be termed to designate it 
from the carriageway, although only a part of it is 
given up to foot passengers—was, for forty-eight feet 
north of F street, lowered in its whole width to the 
same grade as the carriageway. But for some dis- 
tance beyond that point, only twelve feet of the side- 
walk was cut down, thus leaving an abrupt descent of 
about two feet, at’ a distance of twelve feet 
from the curb. At this descent—from the ele- 
vated to the lowered part of the sidewalk—there 
were three steps, but the place was not guarded either 
at its side or end. Nothing was placed to warn foot 
passengers of the danger. 

On the night of February 21, 1877, Du Bose, a con 
tract surgeon of the United States army, while walk- 
ing down Thirteenth street, towards F street, fell 
down this descent, and striking upon his knees, re- 
ceived a concussion which injured his spine and pro- 
duced partial paralysis, resulting in the impairment 
of his mind and ultimately in his death, which oc- 
curred since the trial below. 

The present action was for the injury thus sustained. 
He was himself a witness, and it appeared from his 
testimony that his mind was feeble. His statement 
was not always as direct and clear as would be ex- 
pected from a man in the full vigorof his mind. Still it 
was not incoherent nor unintelligible, but evinced a 
full knowledge of the matters in relation to which he 
was testifying. A physician of the government hos- 
pital for the insane, to which the deceased was taken 
two years afterward, testified that he was affected with 
acute melancholy; that sometimes it was impossible to 
get a word from him; that his memory was impaired, 
but that he was able to makea substantially correct 
statementof facts which transpired before the injury 
took place, though from the impairment of his mem- 
ory, he might leave out some important part, that 
there would be some confusion of ideas in his mind, 
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and that he should not be held responsible for any 
criminal act. A physician of the freedmen’s hospital, 
in which the deceased was at one time a patient after 
his injuries, testified toa more deranged condition of 
his mind, and that he was, when therein June, 1879, 
insane. He had attempted to commit suicide, and had 
stuck a fork into his neck several times. Upon this, 
and other testimony of similar import, and the feeble- 
ness exhibited by the deceased on the stand, the 
counsel for the city requested the court to withdraw 
his testimony from the jury, on the ground that his 
mental faculties were so far impaired as to render him 
incompetent to testify asa witness. This the court 
refused to do, but instructed the jury that his testi- 
mony must be taken with some allowance, consider- 
ing his condition of mind and his incapacity to re- 
member aJl the circumstances which might throw 
some light on his present condition. This refusal and 
ruling of the court constitute the first error as- 
signed. 

The ruling of the court and its instruction to the 
jury were entirely correct. It is undoubtedly true 
that a lunatic or insane person may, from the condi- 
tion of his mind, not be a competent witness. His in- 
competency on that ground, like incompetency for 
any other cause, must be passed upon by the court, 
and to aid its judgment, evidence of his condition is 
admissible. But lunacy or insanity assumes so many 
forms, and is so often partial in its extent, being fre- 
quently confined to particular subjects, whilst there is 
full intelligence on others, that the power of the court 
is to be exercised with the greatest caution. The 
books are full of cases where persons showing mental 
derangement on some subjects evince a high degree of 
intelligence and wisdom on others. The existence of 
partial insanity does not unfit, individuals so affected 
for the transaction of business on all subjects, nor 
from giving a perfectly accurate, and lucid statement 
of what they have seen or heard. In a case in the 
Prerogative Court of Canterbury, counsel stated that 
partial insanity was unknown to the law of England; 
but the court replied that if by this was meant that 
the law never deems a person both sane and insane 
at one and the same time upon one and the same sub- 
ject, the assertion was a truism; and added: ‘If by 
that position, itbe meant and intended that the law 
of England never deems a party both sane and insane 
at different times upon the same snbject, and both 
sane and insane at the same time upon different sub- 
jects, there can scarcely be a position more destitute 
of legal foundation, or rather there can scarcely be 
one more adverse to the stream and current of legal 
authority.”” Dew v. Clurk, 34 Addams Eccl. R. 79, 
94. 

The general rule there is that a lunatic or a person 
affected with insanity is admissible asa witness if he 
have sufficient understanding to apprehend the obliga- 
tion of an oath, and to be capable of giving a correct 
account of the matters which he has seen or heard in 
reference to the questions at issue; and whether he 
have that understanding is a question to be deter- 
mined by the court, upon examination of the party 
himself, and any competent witnesses who can speak 
to the nature and extent of his insanity. Such was 
the decision of the court of Criminal Appeal in Eng- 
land, in the case of Regina v. Hill (5th Cox's Criminal 
Cases), 259. There the prisoner had been convicted of 
manslaughter; and on the trial a witness had been 
admitted whose incompetency was urged on the 
ground of alleged insanity. He was a patient in a 


lunatic asylum, under the delusion that he had a num- 
ber of spirits about him which were continually talk- 
ing to him, but the medical superintendent testified 
that he was capable of giving an account of any trans- 
action that happened before his eyes; that he had 





always found him so; and that it was solely with re- 
ference to the delusion about the spirits that he con- 
sidered him a lunatic. The witness himself was called, 
and testified as follows: “Iam fully aware I[ havea 
spirit, and twenty thousand of them. They are not 
all mine. I must inquire. Ican where Iam. I know 
which aremine. Those that ascend from my stomach 
and my head, and also those in my ears. I don’t know 
how many they are. The flesh creates spirits by the 
palpitation of the nerves and the rheumatics. All are 
now in my body and around my head. They speak to 
me incessantly, particularly at night. That spirits are 
immortal, I am taught by my religion from my child- 
hood, no matter how faith goes, all live after my 
death, those that belong to me and those that do not.” 
After much more of this kind of talk he added: “They 
speak to me instantly; they are speaking to me now; 
they are not separate from me; they are around me 
speaking to me now; but I can’t be a spirit, forI am 
flesh and blood. They can go in and out through walls 
and places which I caunot.”’ He also stated his opin- 
ion of what it was to take an oath: ‘‘When I swear,”’ 
he said, “I appeal to the Almighty. It is perjury, the 
breaking of a lawful oath, or taking an unlawful one; 
he that does it will go to hell for all eternity.’’ He 
was then sworn, and gave a perfectly collected and 
rational account of a transaction which he declared 
that he had witnessed. He wasin some doubt as to 
the day of the week on which it took place, and on 
cross-examination said: “These creatures insist 
upon it, it was Tuesday night, and I think it was Mon- 
day ;’’ whereupon he was asked: ‘Is what you have 
told us what the spirits told you, or what you recol- 
lected without the spirits?’’ And he said: ‘ No, the 
spirits assist mein speaking of the date, I thought it 
was Monday and they told me it was Christmas eve, 
Tuesday ; but I was an eye-witness, an occular witness 
to the fall to the ground,” The question was reserved 
for the opinion of the court whether this witness was 
competent, and after a very elaborate discussion of the 
subject, it was held that he was. Chief Justice 
Campbell said that he entertained no doubt that the 
rule laid down by Baron Parke, in an unreported case 
which had been referred to, was correct, that wher- 
ever a delusion of an insane character exists in any 
person who is called as a witness, it is for the judge to 
determine whether the person so called has a sufficient 
sense of religion in his mind and a sufficient under- 
standing of the nature of an oath, and it is for the jury 
to decide what amount of credit they will give to his 
testimony. 

“Various authorities,’ said the chief justice, ‘‘ have 
been referred to, which lay down the law that a per- 
son non compos mentis is not an admissible witness; 
but in what sense is the expression non compos mentis 
employed? Ifa person be so to such an extent as not 
to understand the nature of an oath, he is not admis- 
sible. But a person subject toa considerable amount 
of insane delusion may yet be under the sanction of 
an oath and capable of giving very material evidence 
upon the subject-matter under consideration.”’ And 
the chief justice added: ‘*The proper test must 
always be—does the lunatic understand what he is 
saying; and does he understand the obligation of an 
oath? The lunatic may be examined himself, that his 
state of mind may be discovered, and witnesses may 
be adduced to show in what state of sanity or insanity 
he actually is; still if he can stand the test proposed, 
the jury must determine all the rest.” He also ob- 
served that in alunatic asylum the patients are often 
the oniy witnesses of outrages upon themselves and 
others, and there would be impunity for offenses com- 
mitted in such places if the only persons who can give 
information are not to be heard. Baron Alderson, 
Justice Coleridge, Baron Platt, and Justice Talfourd 
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agreed with the chief justice, the latter observing that, 
“If the proposition that a person suffering under an 
insane delusion cannot be a witness were maintained 
to the fullest extent, every man subject to the most 
innocent, unreal fancy would be excluded. Martin 
Luther believed that he had a personal conflict with 
the devil. Dr. Johnson was persuaded he heard his 
mother speak to him after death. In every case the 
judge must determine according to the circumstances 
and extent of the delusion. Unless judgment and dis- 
crimination be applied to each particular case there 
may be the most disastrous consequences.’’ This case 
is also found in 2 Denison and Pearce’s Crown 
Cases, 254, where Lord Campbell is reported to have 
said that the rule contended for would have excluded 
the testimony of Socrates, for he had one spirit always 
prompting him. The doctrine of this decision has not 
been overruled, that we are aware of, and it entirely 
disposes of the question raised here. 

On the trial, a member of the metropolitan police, 
who saw the deceased fall on the sidewalk and went 
to his assistance, was asked, after testifying to the ac- 
cident, whether while he was on his beat, other acci- 
dents had happened at that place. The court allowed 
the question against the objection of the city’s coun- 
sel, for the purpose of showing the condition of the 
street, and the liability of other pefsons to fall there. 
The witness answered that he had seen persons stum- 
ble over there. He remembered sending home in a 
hack a woman who had fallen there, and had seen as 
many as five persons fall there. 

The admission of this testimony is now urged as 
error, the point of the objection being that it tended 
to introduce collateral issues and thus mislead the 
jury from the matter directly in controversy. Were 
such the case the objection would be tenable, but no 
dispute was made as to these accidents, no question 
was raised as to the extent of the injuries received, no 
point was made upon them, no recovery was sought by 
reason of them, nor any increase of damages. They 
were proved simply as circumstances, which with 
other evidence, tended to show the dangerous char- 
acter of the sidewalk in its unguarded condition. The 
frequency of accidents at a particular place would 
seem to be good evidence of its dangerous character— 
at least it is some evidence to that effect. Persons are 
not wont to seek such places, and do not willingly fall 
into them. Here the character of the place was one 
of the subjects of inquiry to which the attention of 
the defendant was called by the nature of the action 
and the pleadings, and he should have been prepared 
to show its real character in the face of any proof 
bearing on that subject. 

Those accidents also tended to show that the dan- 
gerous character of the locality was a matter likely 
to be brought tothe attention of the city author- 
ities. 

In Quinlan v. City of Utica, 11 Hun, 217, which was 
before the Supreme Court of New York, in an action 
to recover damages for injuries sustained by the 
plaintiff through the neglect of the city to repair its 
sidewalk, he was allowed to show that while it was 
out of repair other persons had slipped and fallen on 
the walk where he was injured. It was objected that 
the testimony presented new issues which the defend- 
ant could not be prepared to meet, but the court said: 
**Tn one sense every item of testimony material to the 
main issue introduces a new issue; that is to say, it 
calls forareply. Inno other sense did the testimony 
in question make a nev; issue. Its only importance 
was that it bore upon the main issue, and all legiti- 
mate testimony bearing upon that issue the defend- 
ant was required to be prepared for.’’ This case was 
affirmed by the Court of Appeals of New York, all the 





judges concurring, except one, who was absent. 74 N. 
Y. 603. 

In an action against the city of Chicago, to recover 
damages resulting from the death of a person who in 
the night stepped off an approach toa bridge while it 
was swinging around to enable a vessel to pass, and 
was drowned—it being alleged that the accident hap- 
pened by reason of the neglect of the city to supply 
sufficient lights to enable persons to avoid such dan- 
gers—the Supreme Court of Illinois held that it was 
competent for the plaintiff to prove that another per- 
son had under the same circumstances met with a 
similar accident. City of Chicago v. Powers, 42 Ill. 
168. To the objection that the evidence was inadmis- 
sible, the court said: ‘The action was based 
upon the negligence of the city in failing to keep 
the bridge properly lighted. If another per- 
son had met with a similar fate at the same place and 
from a like cause, it would tend to show a knowledge 
on the part of the city that there was inattention on 
the part of their ageuts having charge of the bridge, 
and that they had failed to provide proper means for 
the protection of persons crossing on the bridge. As 
it tended to prove this fact it was admissible; and if 
the appellants had desired to guard against its im- 
proper application by the jury, they should have 
asked an instruction limiting it to its legitimate pur- 
pose.”’ 

Other cases to the same general purport might be 
cited. See Augusta v. Hafers, 61 Ga. 48; House v. 
Metcalf, 27 Conn. 6380; Calkins v. Hartford, 33 id. 57; 
Darling v. Westmoreland, 52 N. H. 401; Hill vy. Port- 
land and Rochester 2. Co., 55 Me. 439; Kent v. Lincoln, 
32 Vt. 591; City v. Delphi v. Lowery, 74 Ind. 520. The 
above however are sufficient to sustain the action of 
the court below in admitting the testimony to which 
objection was taken. 

Judgment affirmed. 


—___¢———————— 


UNITED STATES SUPREME COURT 


ABSTRACT. 
CONSTITUTIONAL LAW — CONSTRUCTION OF GRANT 
OF FERRY LICENSE— FERRY BETWEEN’ STATES 


— IMPAIRING CONTRACT — MUNICIPAL ORDINANCE — 
REGULATION OF COMMERCE — TONNAGE TAX.—(1) The 
Legislature of Illinois in 1819 passed an act to author- 
ize one Wiggins to establish a ferry across the Missis- 
sippi. The act declared that such ferry should be 
subject to the same taxes as were then or might there- 
after be imposed on other ferries within the State, and 
under the same regulations and forfeitures. In 1853 
the Legislature named granted a charter to the Wig- 
gins Ferry Company, which authorized said company 
to use and enjoy the ferry franchise granted to Wig- 
gins, and touse and enjoy all the rights, privileges, 
and emoluments granted to Wiggins to the rights of 
whom the ferry company succeeded by a purchase. 
Only one landing of the ferry was in Illinois. Subse- 
quently the State granted a charter to the city of East 
St. Louis within the corporate limits of which such 
ferry landing was situated which authorized the city 
to regulate tax and license ferry boats. Such city by 
ordinance thereafter required keepers of ferries ply- 
ing between the city and the opposite bank of the 
river to pay $50 annual license for each 
boat. Held, that the charter of the company 
could not be so construed as to exempt it from any 
taxation which the State might itself see fit to impose 
or authorize to be imposed by the city of East St.- 
Louis, and that the ordinance mentioned was con- 
stitutional and valid. It is a rule of interpretation 
that every grant from the sovereign authority is, in 
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case of ambiguity, to be construed strictly against the 
grantee and in favor of the government. Charles 
River Bridge v. Warren Bridge, 11 Pet. 420; Mills v. 
St. Clair County, 8 Howard, 569; Attorney-General v. 
Boston, 123 Mass. 460. This rule has been frequently 
applied by this court in cases whcre exemption from 
taxation was set up by corporations under the pro- 
visions of their charters. In Phila. & Wil. R. Co. v. 
Maryland, 10 How. 376, it was declared that ‘‘ the tax- 
ing power of a State is never presumed to be relin- 
quisbed unless the intention to relinquish is declared 
in clear and unambiguous terms;’’ and in Jefferson 
Branch v. Skelly, 1 Black, 436, it was said that ‘the 
language of this court has always been cautious and 
affirmative of the right of the State to impose taxes, 
unless it has been relinquished by unmistakable words, 
clearly indicating the intention of the State to do so.”’ 
So in Railroad Co. v. Commissioners, 103 U. S. 1, the 
court declared: ‘ Grants of immunity from taxation 
are never to be presumed. On the contrary, all pre- 
sumptions are the other way, and unless an exemption 
is clearly established all property must bear its just 
share of the burdens of taxation. These principles are 
elementary and should never be lost sight of in cases 
of this kind.’’ To the same effect see Railroad Com- 
panies v. Gaines, 97 U.S. 708. Soin Bank v. Tennes- 
see, 104 U. 8. 493, this court declared: ** That statutes 
imposing restrictions upon the taxing power of a State, 
except so far as they tend to secure uniformity and 
equality of assessment, are to be strictly construed, is a 
familiar rule. Against the power nothing is to be 
taken by inference or presumption. When a doubt 
arises as to the existence of the restriction it is to be 
decided in favor of the State.’’ (2) Held, also that 
the exaction of the tax was not unconstitutional as 
being a regulation of commerce between the States, 
and therefore within the exclusive power of Congress 
oras being a duty of tonnage, which the States are 
forbidden by the Constitution to lay without the con- 
sent of Congress. The levying of a tax upon vessels or 
other water-craft or the exaction of a license fee by 
the State within which the property subject to the ex- 
action has its situs, is-not a regulation of commerce 
within the meaning of the Constitution of the United 
States. Gibbons v. Ogden, 9 Wheat. 1; Passenger 
Cases, 7 Howard, 283; Morgan v. Parham, 16 Wall. 
471. In Gibbons v. Ogden, it was settled that the 
clause of the Constttution conferring on Congress the 
power to tax, and the clause regulating and restrain- 
ing taxation, are separate and distinct from the clause 
granting the power to Congress to regulate commerce. 
In all of the cases just cited the right of a State to tax 
a ship owned by one of her citizens and having its 
situs within the State, although used in foreign com- 
merce or in commerce between the States, was dis- 
tinctly recognized. Thus in Passenger Cases, it was 
said: “ A State cannot regulate foreign commerce, but 
it may do many things which more or less affect it. It 
may tax a ship or other vessel used in commerce the 
same as other property owned by its citizens. A State 
may tax the stages in which the mail is transported, 
but this does not regulate the conveyance of the mail 
any more than taxing a ship regulates commerce, and 
yet in both instances the tax on the property in some 
degree affects its use.’’ In the case of Transportation 
Company v. Wheeling, 99 U. S. 273, this court sus- 
tained a tax levied by the City of Wheeling upon steam- 
boats used in navigating the Ohio river between that 
city and Parkersburg, and the intermediate places on 
both sides of the river in the States of West Virginia 
and Ohio, the company whose property the boats 
were, having its principal office in Wheeling. The ex- 
action of a license fee is an ordinary exercise of the 
police power by municipal corporations. When there- 
fore a State expressly grants to an incorporated city, 





as in this case, the power ‘‘to license, tax, and regu- 
late ferries,’’ the latter may impose a license tax on 
the keepers of ferries, although their boats ply between 
landings lying in two different States, and the act by 
which this exaction is authorized will not be held to 
be a regulation of commerce. In the case of Fanning 
v. Gregoire, 16 How. 534, it was declared by this 
court, speaking of the charter of Fanning to ferry 
across the Mississippi river at Dubuque, that the exer- 
cises of the commercial power by Congress did not in- 
terfere with the police power of the States in granting 
ferry licenses. And in the case of Conway v. Taylor’s 
Ex’rs, 1 Black, 603, the court in reference to a ferry 
established across the Ohio river, between the States 
of Ohio and Kentucky, declared that the power to es- 
tablish and regulate ferries did not belong to Congress 
under the power to regulate commerce, but belonged 
to the States, and lay within the scope of that immense 
mass of undelegated powers reserved by the Constitu- 
tion to the States. Besides in this case the amount of 
the license fee is not graduated by the tonnage of the 
ferry-boats. It is the same whether the boats are of 
large or small carrying capacity. (This although not 
a conclusive circumstance, Steamship Co. v. Port 
Wardens, 6 Wall. 34), is one of the tests applied to de- 
termine whether atax is a tax on tonnage or not. 
State Tonnage Tax Cases, 12 Wall. 212; Peete v. Mor- 
gan, 19 id. 581; Cannon v. New Orleans, 20 id. 577. If 
the same license fee had been exacted of the keeper of 
a ferry across a navigable stream entirely within the 
State of Illinois, Chicago river for instance, it would 
scarcely be contended that it fell within the constitu- 
tional prohibition. The fact that in this case the 
ferry crosses_a river which divides two States cannot 
change the nature of the exaction. (3) Held, also 
that the fact that the boats of a ferry company have 
been enrolled, inspected and licensed under the laws 
of the United States, would not be a protection against 
the exaction of any license fee by the State or by its 
authority. Wiggins Ferry Co. v. City of East St. Louis. 
Opinion by Woods, J. 

(Decided March 5, 1883.] 


FRAUDULENT CONVEYANCE — CONVEYANCE BY HUS- 
BAND TO WIFE TO PAY DEBT. — A conveyance by a 
husband through a third party to his wife, in payment 
of a loan of money by her to him, upheld as against 
creditors. In Atlantic National Bank v. Taverner, 
130 Mass. 409, the court says: ‘*The question whether 
a loan by the wife to the husband of money, which is 
her separate property, upon his promise to repay it, 
creates an equity in her favor, which a court of equity 
will enforce, has not been decided in this Common- 
wealth. But it has generally, if not uniformly, been 
decided in the affirmative in other courts,” for which 
numerous cases are cited. It is added: ‘‘That the 
jury in this case having found that the money deliv- 
ered by the wife to the husband was by way of loan, 
and not of gift, and that his subsequent conveyance of 
land through a third person to her, in re-payment of 
that loan, was not made with the purpose of hindering, 
delaying or defrauding creditors, that conveyance, to 
satisfy his equitable obligation to his wife, was not a 
voluntary conveyance, and was valid against his cred- 
itors. Bullard v. Briggs, 7 Pick. 533; Forbush v. Wil- 
lard, 16 id. 42; Stetson v. O’Sullivan, 8 Allen, 821; 
French vy. Motley, 63 Me. 326; Graybill v. Mayer, 
45 Penn. St. 530; Babcock v. Eckler, 24 N. Y. 623; 
Steadman v. Wilbur, 7 KR. I. 481." Metsker v. Bone- 
brake. Opinion by Miller, J. 

{Decided March 5, 1883.] 


RECEIVERSHIP — OF RAILROAD FOR BOND-HOLDERS 
— CONDITIONS IN DECREE — OUTSTANDING DEBTS FOR 
OPERATING EXPENSES.— After railroad bond-holders 
had a right to take possession of the railroad by rea- 
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son of a continued default in interest, but if they un- 
dertook to conduct the railroad it would be at a loss, 
and they permitted the company to operate the road, 
and incur obligations therefor in the hope that their 
condition would be improved by delay, held, that a 
court in appointing a receiver for the road could insert 
in the decree as a condition thereof that the receiver 
should pay out of the funds in his hands “all amounts 
due and owing by said railroad company for labor or 
supplies, that may have accrued in the operation and 
maintenance of such railroad property within six 
months immediately preceding the rendition of this de- 
cree.”’ In Fosdick v. Schall, 99 U.S. 251, it was said, 
“whatever no doubt that when a court of chancery is 
asked by railroad mortgagees to appoint a receiver of 
railroad property, pending proceedings for foreclosure, 
the court, in the exercise of a sound judicial discretion, 
may as a condition of issuing the necessary order, im- 
pose such terms in reference to the payment from the 
income during the receivership of outstanding debts 
for labor, supplies, equipment or permanent improve- 
ment of the mortgaged property, as may under the 
circumstances of the particular case, appear to be rea- 
sonable.” Union Trust Co. v. Souther. Opinion by 
Waite, C. J. 

(Decided March 12, 1883.] 


——_>—__—_— 


UNITED STATES CIRCUIT AND DISTRICT 
CUURT ABSTRACT.* 

Goop WILL — ASSIGNABILITY OF — INSURANCE 
AGENCY.—The good-will of an established business is 
a common subject of contract, although it is nothing 
but the chance of being able to keep the business 
which has been established, yet the rights of a pur- 
chaser of such good-will will be enforced in equity and 
recognized at law as effectual between the parties to 
the contract. Phyfe v. Wardell, 5 Paige, 268; Armour 
v. Alexander, 10 id. 571; Hathaway v. Bennet, 10 N. 
Y. 108. Where the general agents of an insurance 
company, by their representations, induced complain- 
ant to invest money in the purchase of the good-will 
of a special insurance agency; if without right he was 
deprived of an opportunity of transferring his inter- 
est to another, he is entitled to compensation to the 
extent of his loss. The general agents of a foreign 
insurance company in a State other than the State of 
its creation, having authority to solicit applications 
for insurance and collect the premiums therefor, and 
authorized to appoint local agents and pay them 
reasonable commissic ns, and obligated to bear all the 
expenses of the business within their territory, can- 
not bind the company by their conduct or representa- 
tions respecting the purchaser of the good-will of a 
local agency. A contract which would create the re- 
lation of vendor and purchaser between an insurance 
company and a third party, and as such outside the 
ordinary and customary contracts, which are within 
the implied authority of the general agentes of thefcom- 
pany is not binding on the company. U. S. Circ. Ct., 
N. D., N. Y., April, 1883. Barber v. Connecticut 
Mutual Life Ins. Co. Opinion by Wallace, C.J. 


LIBEL—EVIDENCE AS TO TRUTH OF CHARGE—DAM- 
AGES—MENTAL SUFFERING—AGENCY—NEW TRIAL.—(1) 
lt is not necessary for the plaintiff, in a suit for libel, 
to disprove the truth of the criminal charges con- 
tained in it; but he may always give proof of the 
falsity of the statements in order to enhance damages. 
lt is only by such evidence that the essential char- 
acter of the publication can be determined. Fry v. 
Bennett, 28 N. Y. 324. (2) Mental suffering is one of 
the elements of personal injury for which compensa- 


' * Appearing in 15 Federal Reporter. 








tion should be awarded, and this even when the injury 
is not malicious, but merely negligent. Blake v. Mid- 
land R. Co., 10 Eng. Law & Eq. 437; Seger v. Town of 
Barkhamshall, 22 Conn. 296, 298; Canning v. Williams- 
town, 1 Cush. 451; Ransom v. New York, ete., R. Co., 
15 N. Y. 415. (3) There is nothing in the law of dam- 
ages, or of principal and agent, to justify the assump- 
tion that the principal is not liable in exemplary dam- 
ages for the acts of his agent. An employer is respon- 
sible for the willful as well as the negligent acts of his 
servants, when they are performed in the course of 
the servant’s employment. Actions of libel, so far as 
they involve questions of exemplary damages, and the 
law of principal and agent, are controlled by the same 
rules as are other actions of tort. The right of a plaint- 
iff to recover exemplary damages exists wherever a 
tortious injury has been inflicted recklessly or wan- 
tonly, and it is not Jimited to cases where the injury 
resulted from the personal malice or recklessness of 
the defendant. It follows that the owner ofa news- 
paper is responsible for all the acts of omission and 
commission of those he employs to edit itand man- 
age its affairs, as he would be if personally managing 
the same. Beach v. Railroad Co., 1 Dill. 569; Arms v, 
Milwaukee, ete., R. Co., 91 U. 8. 489; Philadelphia, 
etc., R. Co. v. Quigley, 21 How. 202. (4) The court 
will not grant a new trialin actions for libel on the 
ground of excessive damages, ‘‘unless the amount is 
so flagrantly atrocious and extravagant as to show 
that the jury must have been actuated by passion, par- 
tiality, prejudice,or corruption.”” U.S.Cire.Ct., S. D. 
New York, Feb. 21, 1883. Malloy v. Bennett. Opinion 
by Wallace, C. J. 


PATENT—AFFIDAVIT FOR REISSUE.—Where the affi 
davit, upon an application for the reissue of a patent 
alleged simply that the patent sought to be reissued 
was not “fully valid and available,’’ held, that that 
language is not the equivalent of the statutory re- 
quirement that the original must be ‘‘ inoperative or 
invalid by reason of a defective or insufficient specifi- 
cation,’’ and that a reissue predicated on such an affi- 
davit is invalid. See Whitely v. Swayne, 4 Fisher, 
117; Giant Powder Co. v. Cal. Vigoret Powder Co., 18 
O. G. 1339; Twain v. Ladd, 19 id.; Miller v. Bridgeport 
Brass Co., 21 id. 201; and James v. Campbell, id. 
341. U. S. Cire. Ct., S. D., Ohio, March 5, 1883. 
Poage v. McGowan. Opinion by Baxter, C. J. 

PLEADING—ISSUE OF CITIZENSHIP—ABATEMENT— 
COMMON LAW AND CODE.—Under the old system of 
pleadings the issue of citizenship could only be pre- 
sented by pleain abatement. 2 Abb. U. 8. Pr. 55; 
De Wolf v. Rabaud, 1 Pet. 478; Jones v. League, 18 
How. 76; Sheppard vy. Graves, 14 id. 505; Livingston 
v. Story, 11 Pet. 351; Erwin v. Lowry, 7 How. 172; 
Green v, Custard, 23 id. 485; De Sobry v. Nicholson, 
3 Wall. 420. Under the New York Code, pleas in 
abatement are abolished, and the question can now be 
raised by a special denial in the same answer in which 
the defendant pleads tu the merits, but not by general 
denial. The adoption of the Code wrought a complete 
revolution in pleading; the old landmarks were swept 
away, and a new system inaugurated. Separate pleas 
in abatement are now unknown; they must be pleaded 
and tried like other defenses. Gardner v. Clark, 21 
N. Y. 399; Sweet v. Tuttle, 14 id. 468. But now, as 
always, such defenses must be distinctly, separately, 
and affirmatively stated in the answer. If not so 
stated the objection is waived. Proof of such de- 
fenses cannot be given under a general denial. Abe 
v. Clark, 31 Barb. 238; Dillaye v. Parks, id. 132; Scran- 
tom v. F. & M. Bank, 24N. Y. 424; Tremper v. Conk- 
lin, 44 Barb. 456; Hosley v. Black, 28 N. Y. 438; Mer- 
ritt v. Walsh, 32 id. 685; Zabriskie v. Smith, 13 id. 322; 
Brennan v. New York, 62 id. 365; Chaffer v. Morss, 67 
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Barb. 252. See also as bearing on this question, the 
statute which provides that “in an action by oragainst 
a corporation, the plaintiff need not prove, upon the 
trial, the existence of the corporation, unless the 
auswer is verified, and contains an affirmative allega- 
tion that the plaintiff or defendant, as the case may 
be, is not a corporation.’’ Code of Civ. Proe., § 1776; 
and also Bank of Genesee v. Patchen Bank, 13 N. Y. 
309; Phoenix Bank v. Donuell (1 Hand), 40 N. Y. 410; 
Fulton Ins. Co. v. Baldwin, 37 N.Y. 648. U.S. Cire.Ct., 


N. D., New York, April, 1883. Draper v. Town of 


Springport. Opinion by Coxe, J. 
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MAINE SUPREME JUDICIAL COURT 
ABSTRACT. 
FEBRUARY, 1883. 

MORTGAGE—DISCHARGE OF, BY FRAUD OR MISTAKE, 
EQUITY WILL CANCEL.—The law is well settled that 
where the discharge of a mortgage is the result of 
fraud or mistake, a court of equity will decree its can- 
cellation when it can be done without interfering with 
or infringing upon the just rights of parties interested. 
‘The principle,’’ observes Bennett, J., in Bullard vy. 
Leach, 27 Vt. 495, ‘“*which it seems may be abstracted 
from the cases, is that when money due upon a mort- 
gage, is paid, it may operate to cancel the mortgage 
or in the nature of an assignment of it, placing 
the person who pays the money in the shoes of the 
mortgagee, as may best subserve the purposes of jus- 
tice and the just and true interest of the parties. The 
purpose however must be innocent and injurious to 
no one.” Bruce vy. Bonney, 12 Gray, 107. The ques- 
tion has been fully discussed in Cobb v. Dyer, 69 Me. 
494, and it was then held that where the discharge of a 
mortgage was through accident, mistake, or fraud, the 
court would afford relief by cancelling the discharge and 
giving effect tothe mortgage. In Wilson v. Kimball, 27 
N. H. 300, where A., the purchaser of land, paida 
subsisting mortgage upon the same, and it was duly 
discharged both upon the mortgage and the record, 
and B., the assignee of another but subsequent mort- 
gage, brought a suit against A. to recover the premises, 
held, that the mortgage paid by A. might be treated 
as assigned to him and not discharged; and that under 
ithe could successfully defend against B. until B. 
should pay him. It was decided in Bell v. Woodward, 
34. N. H. 91, that where there are two mortgages on 
land, and a purchaser of the equity of the first mort- 
gage takes an assigument, that mortgageis not extin- 
guished, but will be upheld as a subsisting security in 
the hands of the assignee against the second mortgage. 
Although the mortgage is in fact paid, yet equity will 
require it to subsist until every party who owes a duty 
under the mortgage shall have discharged it. Wheeler 
v. Willard, 44 Vt. 6406. And thisis so, though there 
has been a receipt of the debt and a cancellation of 
the mortgage. Robinson v. Leavitt, 7 N. H. 95. The 
court will see that a party is protected who has given 
up his note and taken in payment a worthless check. 
Grimes v. Kimball, 3 Allen, 518. The payment of a 
debt by one having an interest to protect, may operate 
asan assigument even though the mortgage be for- 
mally discharged. Rigney vy. Lovejoy, 13 N. H. 252. 
Kinsley vy. Davis. Opinion by Appleton, C. J. 

MUNICIPAL CORPORATION— DISINTERESTED PERSONS 
—RESIDENTS OF TOWN.—Persons residing and having 
taxable estates ina town, which in its corporate ca- 
pacity is a stockholder in a railroad company, are not 
incompetent from interest, to act as appraisers in the 
levy of an execution against such company. In Bos- 
ton v. Tilleston, 11 Mass. 468, it was held that an in- 
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habitant of Boston was not acompetent person to be 
an appraiser of land upon an execution in favor of 
Boston. There the appraiser was in some sense a party 
to the execution. In State vy. Stuart, 23 Me, 111, it 
was held that by the common law, inhabitants ofa 
town were competent witnesses to sustain a liquor 
prosecution, where the penalty to be recovered would 
go tothe town. That case is directly relied upon as 
an authority, and its doctrine aflirmed in State v. 
Woodard, 34 Me. 293. In State v. Intoxicating 
Liquors, 54 id. 564, the objection, that a police judge 
was interested for the same cause, was overruled. 
Fletcher vy. Somerset Railroud Company. Opinion by 
Peters, Je 

(Decided Feb. 21, 1883.] 


PENALTY—IN BOND—WHEN NOT LIQUIDATED DAM- 
AGES—DISTINCTION BETWEEN TWO.—When a bond is 
given in the sum of five hundred dollars, to be paid on 
the fgilure to make a drain for acertain purpose and 
ina specified time, the sum is to be regarded asa 
penalty and not liquidated damages. A sum of money 
in gross to be paid for the non-performance of a con- 
tract is asa general rule to be considered as a pen- 
alty, and not liquidated damages. Henry v. Davis, 123 
Mass. 345; Taylor v. Sandiford, 7 Whart. 13. The 
tendency of the decisions is to regard a sum stated to 
be payable in case of the non-fulfillment of a contract 
as a penalty rather than liquidated damages, because 
in such case the damages will be only the loss sus- 
tained. Such is the equity of the matter. Indeed 
the court will frequently regard a sum specified as 
liquidated damages to be a penalty, as Ex parte Coffer, 
4L. R., Ch. Div. 724, when as ina building contract, 
the sum of one thousand pounds was stipulated to be 
paid in case the contract be not in all things performed, 
“as and for liquidated damages.”’ But the court held 
this sum to be in the nature of a penalty, and that the 
actual damage only was recoverable. When it is 
doubtful on the face of the instrument whether the 
sum mentioned was intended to be stipulated dam- 
ages or a penalty to cover actual damages, the courts 
hold it to be the latter. In the cases cited, it is either 
expressly stated that a certain sum is to be decreed as 
liquidated damages, or such is the unavoidable infer- 
ence from the language of the bond. In Bagley v. 
Peddie, 16 N. Y. 469, the bond declared the obligors to 
be bound ‘fin the sum of three thousand dollars as 
liquidated damages and not by way of penalty or 
otherwise.”’ In Pearson y. Williams, administrators, 
26 Wend. 630, the covenant was to build two brick 
houses, *‘in default of erecting such houses to pay on 
demand four thousand dollars."’ The contract was in 
the alternative—to do or to pay, and the sum definite- 
ly set forth to be paid in case of not doing. In Lynde 
v. Thompson, 2 Allen, 456, by the terms of the cove- 
nant either party failing to comply with the terms of 
the agreement, ‘‘ the party so failing shall forfeit to 
the other party the sumof three hundred dollars 
which shall be paid in full.””) In Leary v. Laflin, 101 
Mass. 535, the bond was in express terms for the pay- 
ment of one thousand dollars ‘tas liquidated dam- 
ages.’’ In Holbrook v. Tobey, 66 Me, 410, the defend- 
ant bound himself in the sum of five hundred dollars 
not to keep a public house for five years, and the sum 
specified was held to be liquidated damages, from the 
utter impossibility of fixing the damages actually sus- 
tained. This principle, while applicable to a certain 
class of cases,can hardly de deemed as applying to one 
like the present. Indeed where the damages are un- 
certain and wholly incapable of estimation, the penal 
sum may be regarded as liquidated damages. Williams 
y. Daken, 22 Wend. 201. Smith v. Wedgwood. Opinion 
by Appleton, C. J. 
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RHODE ISLAND SUPREME COURT 
ABSTRACT.* 





EMINENT DOMAIN—STATUTORY REMEDY FOR COM- 
PENSATION EXCLUSIVE—STATUTE OF LIMITATION— 
MUNICIPAL CORPORATION—CONSIDERATION.—(1) When 
# statute allows land to be taken for public uses, or an 
act to be done which causes injury, and provides a 
remedy or mode of proceeding to recover compensa- 
tion or damages, the remedy or mode of proceeding so 
provided is exclusive A Rhode Island statute em- 
powered the city of Providence to take land for pub- 
lic water works, and provided that the owner of con- 
demned land might recover compensation by filing his 
petition in the Supreme Court “at any time within, 
but not after one year from the time of the taking,” 
if he did not agree with the city upon the price of the 
land. A., the owner of land taken, permitted the 
statutory time to elapse without agreeing upon the 
price, and then brought assumpsit against the city, de- 
claring first on an implied promise to pay him just 
compensation, second on a promise to pay the value of 
the land with interest, and third ona promise to pay 
for the permissive taking and use of theland. The 
city pleaded the statute, the failure to agree for the 
price, and the lapse of the statutory time in bar of the 
suit. To this plea A. demurred. Held, that the plea 
was good and that A. was remediless. Held further, 
that the statutory remedy was exclusive. See Col- 
cough v. Nashville, etc., R. Co., Head. 171; Stevens v. 
Middlesex Canal, 12 Mass. 466; Heard v. Middlesex 
Canal, 5 Mete. 81; Perry v. City of Worcester, 6 Gray, 
644; Spring v. Russell, 7 Me. 273; Mason v. Kennebec, 
ete., R. Co., 31 id. 215; Henniker v. Contoocook Val- 
ley R. Co., 29 N. H. 146; Aldrich v. Cheshire R. Co., 21 
id. 359; Calking v. Baldwin, 4 Wend. 667; McKinney 
v. Monongahela Nay. Co., 14 Penn. St. 65; Harper v. 
Richardson, 22 Cal. 251; Kimble v. White Water C. 
Co., 1 Ind. 282; McCormack v. Terre Haute, etc., R. 
Co., 9 id. 283; Dyer v. Tuskaloosa B. Co., 2 Porter 
(Ala.), 296. The few cases which hold otherwise are 
exceptional. It is well settled that a reasonable lim- 
itation of the time for pursuing the statutory remedy 
is constitutional. Cooley Constit. Limit. 501; Rex- 
ford v. Knight, 11 N. Y. 308; Taylor v. Marcy, 25 Ill. 
518; Harper v. Richardson, 22 Cal. 251; Cupp v. Com- 
missioners of Seneca, 19 Ohio St. 173; Simms v. Mem- 
phis, ete., R. Co., 12 Heisk. 621. These cases plainly 
pre-suppose that the statutory remedy is exclusive; 
for otherwise any limitation shorter than that of the 
proper common-law action would amount to nothing. 
The case Inman vy. Tripp, 11 R. I. 520, distinguished. 
See Coe v. Wise, L. R.,1Q. B. 711. (2) Held further, 
that an express promise onthe part of the city prov- 
able under the pleadings must have been general in 
its terms and nugatory because without consideration, 
whether made during the year or after its expiration. 
See Morkman v. Shepherdson, 11 A. & E. 411; Shep- 
ard v. Rhodes, 7 R. I. 470; Eastwood v. Kenyon, 11 
A. & E. 438; Mills v. Wyman,3 Pick. 207; Cook v. 
Bradley, 7 Conn. 57; Bartholomew v. Jackson, 20 
Johns. 28; Ehle v. Judson, 24 Wend. 97; Porterfield v. 
Butler, 47 Miss. 165. The true doctrine has never 
been better stated than by Lord Denman in Beau- 
mont v. Reeve, 8 Q. B. 483: ‘‘An express promise 
cannot be supported by a consideration from which 
the law could not imply a promise, except when the 
express promise does away with a legal suspension or 
bar of a right of action, which but for such suspension 
or bar would be valid.’’ See also Roscorla v. Thomas, 
3 Q. B. 234. The idea that a promise can be supported 
by a mere moral obligation, simply because the prom- 
ise is express, involves a logical inconsistency. Held 
further, that on the expiration of the year the obliga- 


tion of the city to pay was extinguished by its own 
natural determination not by force of any interposed 
legal bar or suspension. Smith v. Tripp. Opinion by 
Durfee, C. J. 

(Decided Feb. 15, 1883.] 


EQuiITA BLE ACTION—PARTIES—PRACTICE—CORPORA- 
TION.—In equity proceedings A. filed a petition for 
leave to become a party complainant, claiming to have 
been a stockholder in a corporation merged in the re- 
spondent corporation. No order was ever made on 
this petition. Held, that A. never became a party to 
the suit. Held further, that A. could not file a peti- 
tion for a re-hearing of the suit; his proper course be- 
ing to petition for leave to file a petition for a re-hear- 
ing. Held further, that A. neither having been a party 
to the suit nor being in privity with a party; could 
not petition for leave to file a bill of review, his proper 
course being to file an original bill in the nature ofa 
bill of review. 2 Daniel Chance. Prac. 1461, 1479. Patter- 
son v. Scott, cited in Seton, Forms Eq. (3d ed.), 1154; 
Gwrne v. Edwards, 9 Beav. 22; Berry v. Attorney- 
General, 2 M. & Gord. 16; Jopp v. Wood, 33 Beav. 372; 
Parmiter vy. Parmiter, 3 DeG., F.& J. 461; Whiting v. 
Bank of United States, 13 Pet. 6; Kennedy v. Ball’s 
Heirs, Litt. Sel. Cas. 125. Petition of Doyle. Opinion 
by Matteson, J. 

[Decided Dec. 19, 1882]. 

INFANCY — FATHER PRESUMPTIVELY ENTITLED TO 
CUSTODY— CRIMINAL ASSAULT. — The father of an 
infant child is entitled to its custody rather than the 
mother. When the father has intrusted the child to 
its grandmother, the custody of the grandmother is in 
legal intendment that of the father. Hence when the 
mother assisted by her brother forcibly took the child 
so intrusted from its grandmother, the force being 
exerted by the mother’s brother and at the mother’s 
request. Held, that the brother was criminally liable 
for assault and battery. State of Rhode Island v. 
Barney. Opinion by Durfee, C. J. 

[Decided Jan. 12, 1883.] 

MorTGAGE — POWER OF ATTORNEY TO COLLECT 
RENTS AS SECURITY IS.—(1) An “‘irrevocable power of 
attorney ’’ to collect rents, given as security for money 
loaned, is between the parties an equitable mortgage 
of the rents. Abbott v. Stratten, 3 Jones & L. 603; 
also 9 Irish Eq. 233; Whitworth v. Gaugain, 3 Hare, 
416, 421; Raymond v. Squire, 11 Johns. Rep.47; Knapp 
v. Alvord, 10 Paige, 205; Hunt v. Rousmanier, 8 
Wheat. 174. Smith Co. v. McGuinness. Opinion by 
Durfee, C. J. 

[Decided Jan. 12, 1883). 


———_e—_—_—_—. 
COURT OF APPEALS AB- 
STRACT.* 

MANDAMUS — TO COMPEL MUNICIPAL BOARD HAV- 
ING DISCRETION TO ACT — REMOVAL OF EMPLOYEE BY 
BOARD.—Upon an application for a mandamus to com- 
pel a board of fire commissioners to restore relator to 
his position as foreman of an engine company, it ap- 
peared that such board were solely invested with dis- 
cretion to remove and that such discretion was not 
subject to review elsewhere. Held, that mandamus 
would not lie. Where the power of removal from 
the office rests, by statute, in the discretion of any 
person, or body of persons, or depends upon the ex- 
ereise of personal judgment as to whether the cause 
for removal be sufficiently good, mandamus will not 
lie. Mandamus supplies the want of other adequate 
legal remedies, and is only to be resorted to when 
there is no other. The true test then in this case, 
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whether the relatoris entitled to the writ, is to in- 
quire whether he has been deprived of a clear legal 
right, and whether he has any other remedy for the 
alleged wrong. Tapping on Mandamus, 10; Harwood’s 
case, 9 Md. 83; Legg’s case, 42 id. 203. If the party 
removed has been illegally discharged from the ser- 
vice, and has not been paid his salary, his remedy is 
at law; and if the board willfully, maliciously or dis 
honestly exercised their power to remove him, they 
are answerable for their corrupt action. State of Mary- 
land v. Register. Opinion by Irving, J. 

[Decided Jan. 1, 1883.] 


MUNICIPAL CORPORATION—POWER TO LICENSE DOES 
NOT GIVE POWER TO TAX A CALLING. — A Maryland 
statute conferred upon the city of Baltimore the 
power to license and regulate certain vehicles and em- 
ployment. Held, not to confer upon the city the au- 
thority to tax such vehicles and employments as 
therein mentioned, for revenue purposes; the power 
was a police power which must be reasonably exercised. 
Accordingly a city ordinance which requires the 
owners of passenger omnibuses to pay for every such 
omnibus used for hire within the corporate limits of 
the city of Baltimore, seventy-five dollars for the 
original license, and fifty dollars for the annual re- 
newal thereof, is unlawful and void, the amount so 
imposed being unreasonably in excess of what the 
statute authorizes. It is true that the power to license 
and regulate carries with it, by necessary implication, 
the power to levy some tax. But in such cases the tax 
is a mere incident to the main purpose of the law. 1t 
is only intended as a means provided for carrying the 
law into effect. Itis the bill of costs attendant upon 


the expense, trouble and labor of licensing and 
supervising. ‘‘A_ right to license an _ employ- 
ment does not imply a right to charge a license 


fee therefor, with a view to revenue, unless such 
seems to be the manifest purpose of the power; but 
the authority of the corporation will be limited to 
such a charge for the license, as will cover the neces- 
sary expenses of issuing it, and the additional labor of 
officers and other expenses thereby imposed. A license 
is issued under the police power; but the exaction of 
a license fee, with a view to revenue, would be the ex- 
ercise of the power of taxation; and the charter must 
plainly show an intent to confer that power, or the 
municipal corporation cannot assume it.’’ Cooley's 
Const. Lim. 201. The distinction between the power 
of taxation, and the usual police powers which are 
granted for the maintenance of peace and order in a 
city, is well settled. The functions of the latter are not 
primarily the raising of revenue. Incidentally, the 
public treasury may be benefited by the license fees, 
where the power is specifically to license. But in all 
such cases the court must see, that the requirement of 
fees for the exercise of privileges is a reasonable exer- 
cise of the power of legislation granted the corporation. 
If under the guise of licensing and regulating, the mu- 
nicipal corporation should attempt to raise revenue, 
or clearly violate the rule requiring a reasonable exer- 
cise of its powers, the courts will declare such ordi- 
nance unlawful and void. State v. Mayor of Hoboken, 
33 N. J. 280: Mayor of New York v. Second Avenue 
R. Co., 82 N. Y. 261; 1 Dill. on Mun. Cor. 357. Van Sant 
v. Harlem Stage Co. Opinion by Stone, J. 

[Decided Feb. 2, 1883.] 

SURETYSHIP — RELEASE OF SURETY BY EXTENDING 
TIME. — A. agreed to furnish H. certain quantities of 
ale, on a credit of thirty days, in consideration of which 
B. agreed to guarantee the payment of all sums of 
money due and unpaid by H. within said time. The 
contract was in writing, under seal and signed by all the 
parties. Under this contract H. became indebted to A. 
in a certain sum for which he took her two promissory 





notes, payable at sixty and ninety days. Held, that by 
A.’s taking the notes and extending the time, B. was 
discharged from his liability as guarantor. It has been 
held, it is true, in England, and by some of the courts 
in this country, that to enable a surety to avail him- 
self of this defense at luw, the instrument on the face 
of it must show that he is asurety. If it be a joint 
and several obligation under a seal, or if a joint pro- 
missory note, he isin the one case estopped by the ~ 
seal from proving by a parol instrument that his true 
relation is different from what appears from the face 
of the bond; and in the other, parol evidence is inad- 
missible to change or alter the legal import of the 
paper itself. Rees v. Berrington, 2 Ves. Jr. 540; Asbell 
vy. Puddock, 1 M. & W. 568; Depeny v. Adams, 9 Yerg. 
52; Dozier v. Lee, 7 Humph. 520; Price v. Edwards, 10 
B. & C. 578; Strong v. Foster, 17 C. B. 20; Bull v. Al- 
len, 19 Cowen, 1011. Other courts however have de- 
cided that such evidence does not in any manner alter 
or contradict the written terms of the instrument, but 
merely proves a collateral fact, namely, the true rela- 
tions of the parties as principal and surety in regard to 
which the paper is silent, and that a surety may avail 
himself of this defense, although the contract be under 
seal, and he is by the terms of it a joint obligor. See 
Lime Rock Bank v. Millett, 42 Maine, 258; Greenough 
v. McClelland, 2 El. & El. 424; Riley v. Gregg, 16 Wis. 
668. In Rees y. Berringtou, 2 Vesey, Jr. 541, Lord 
Loughborough said it was the form of the security that 
forced the surety into equity; that where a bond was 
conditioned in terms forthe debt of another pay- 
able at a given day, if the obligee defeated the condi- 
tion of the bond, he discharged the surety. Where 
however the parties were bound jointly and severally 
the surety could not aver by pleading that he was bound 
as surety, althongh if that could be established by law, 
it would appear that he bad an interest in the punctual 
fullfilment of the condition, and if time were given, 
the condition would be gone and the liability of the 





surety atan end. Dixon v. Spencer. Opinion by 
Robinson, J. 
[Decided Jan. 25, 1883]. 
ee 
WISCONSIN SUPREME COURT ABSTRACT. 


MARCH 13, 1883. 

CHATTEL MORTGAGE — ESTOPPEL — SUBSEQUENT 
MORTGAGE — NOTICE. —If one gives a mortgage of 
chattels belonging to another, the oral consent to or 
ratification of such mortgage by the owner cannot 
affect the rights of one subsequently taking a mort- 
gage of the same chattels from the owner without no- 
tice of such ratification. The statute as to filing 
mortgages has been enforced to its fullest extent by 
numerous decisions of this court. Cotton v. Marsh, 3 
Wis. 221; Donaldson v. Johnson, 2 Chand. 160; Me- 
Court v. Meyers, 8 Wis. 236; Newman vy. Tymeson, 12 
id. 448; S. C., 13 id. 172; Case v. Jewett, id. 498; Men- 
zies v. Dodd, 19 id. 345; Single v. Phelps, 20 id. 398; 
Harrington v. Britten, 23 id. 541; Morrow v. Reed, 30 
id. 81; Scott v. Webster, 50 id. 60; Application of 
Murphy, 51 id. 525. Knowledge in the purchaser of 
the existence of a mortgage which has not been duly 
filed, will not preclude him from availing himself of 
the objection. Farmers’ L. & T. Co. v. Hendrickson, 
25 Barb. 484; Ely v. Carnly, 19 N. Y. 496. Maier v. 
Davis. Opinion by Orton, J. 


EVIDENCE — PAROL TO EXPLAIN AMBIGUOUS WRIT- 
ING.—By a written contract plaintiffs agreed to finish 
two stores in a certain manner, “and also to finish the 
front part of the basement, with the stairway going up 
to the second story, and also the outside two cornices,”’ 
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etc. In an action to recover for extra work done on 
the inside of the front basement wall, itis held that 
the language of the contract is so vague and ambigu- 
ous that extrinsic evidence was admissible to aid in its 
construction, and that upon such evidence it should 
have been submitted to the jury to determine whether 
the work in question was covered by the contract or 
not. Unaided by extrinsic evidence this court is of 
the opinion that *‘the front part of the basement” 
means not merely the external front, but both sides of 
the front basement wall. Such evidence was held ad- 
missible by this court in the following cases: Ganson 
v. Madigan, 15 Wis. 144; Prentiss v. Brewer, 17 id. 
636; Rockwell v. Ins. Co., 21 id. 548; Lyman v. Bab 

cock, 40 id. 508; Monitor Iron Works vy. Ketchum, 44 
id. 126-131, Inthelast case it was held that the 
works “ connected with steam on,’’ in a contract for 
furnishing and setting up a steam engine, were or 
might be words of technical meaning, and that an ex- 
pert might testify as to their meaning as used in such 
contract. So the language in the contract in this case 
is certainly ambiguous, and may to a certain extent 
be considered words of technical meaning, and are 
therefore subject to explanation by extrinsic evidence 
of all the circumstances attending the making of the 
contract, and also by the evidence of experts familiar 
with contracts of that nature. Whart. Evidence (2d 
ed.), § 972; Colyer v. Collins, 17 Abb. Pr. 467. Bedard v. 
Bonville. Opinion by Taylor, J. 

EXECUTION — NOTICE — DEFECTIVE PROCEEDINGS. 
—When the plaintiffin the judgment and execution 
purchases at an execution sale, he is presumed to have 
notice of all defects in the record and proceedings, and 
will not be protected as a bona fide purchaser if the no- 
tice of the sale was insuflicient. 8 Bacon, Abr. tit. 
**Execution.’’ Goodyear v. Junce, Yelv. 179; Cor- 
with v. State Bank of Ill., 15 Wis. 289; Jessup v. City 
Bank of Racine, id. 604; Corwith v. State Bank, 18 
id. 560; Harrison vy. Doe, 2 Blackf. 1; Pill v. Brayer, 
30 Ind. 332: McLean Co. Bank v. Flagg, 31 Ll. 290; 
King v. Cushman, 41 id. 351; Stevenson v. Davison, 1 
Or. 19; Twogood y. Franklin, 27 Iowa, 239; Hayden v. 
Dunlap, 3 Bibb, 216. Collins v. Smith. Opinion by 
Orton, J. 


a 


NEBRASKA SUPREME COURT ABSTRACT. 
MARCH 20, 1883. 
JUROR—RELIGIOUS CONNECTION AS DISQUALIFICA- 
TION.—That a person was a Lutheran, held not to dis- 
qualify him from sitting as a juror in acase to which 
an organization of that denomination was a party, he 
not being a member of the organization. Burton v. 

Erickson. Opinion by Maxwell, J. 
NUISANCE—TEMPORARY OBSTRUCTION OF STREET FOR 
BUILDING—MANDAMUS—MUNICIPAL CORPORATION.— 
The temporary removal of a building into a street in 
order to enable a new building to be erected in the 
place occupied by the former, a passage way being left 
along the street, held not to authorize a mandamus to 
the city authorities on behalf of an occupant of prem- 
ises on the street to compel them to remove the build- 
ing asa nuisance. To warrant the court in granting a 
mandamus it must appear that the relator has a clear 
legal right to the performance by the respondents of 
the particular duty sought to be enforced. Anderson 
v. Colson, 1 Neb. 172; School District, 8 id. 94; High, 
Ex. Leg. Rem., § 10, and it must also appear that he 
has no adequate remedy at law. The reasonable temp- 
orary obstruction of the street and sidewalk, for the 
purpose of erecting a new building, is not a nuisance. 
The right of the public tothe use ofa street is the 
right of every person who desires to do so to pass and 
repass along the same. But this right is subject to 





temporary or partial obstructions necessarily placed 
therein. In Commonwealth v. Passmore, 1 Serg. & R. 
217, the Supreme Court of Pennsylvania say: ‘Neces- 
sity justifies actions which would otherwise be nuis- 
ances; this necessity need not be absolute, itis enough 
to be reasonable. No man has aright to throw wood 
or stones into the street at pleasure. But inasmuch 
as fuel is necessary, aman may throw wood into the 
street for the purpose of having it carried into the 
house, and it may lie there fora reasonable time; so 
because building is necessary, stone, brick, lime, sand, 
and other materials may be placed in the street, pro- 
vided it be done in the most convenient manner.”’ In 
tex v. Ward, 4 Adol. & E. 405, Lord Denman, speak- 
ing in reference to a board erected for the purpose of 
repairing a house, said: ‘* The board is placed for the 
safety of those possessing the right of way; it protects 
them from inevitable danger if it leaves them a free 
passage and sends them another way, if the whole 
street is necessarily obstructed. Every way to which 
houses adjoin must be considered as set out, subject 
to those occasional interruptions which resemble the 
temporary acts of loading coal in keels, alluded to in 
Rex v. Russell, 6 Barn. & C. 566." In Clark v. Fry, 8 
Ohio St, 373, the Supreme Court of Ohio says: ‘Even 
the use of a highway, for mere transit by one part of 
the public, may at the time of a multitude upon it, 
oppose a temporary obstruction to the passage of 
another part of the public. A company of persons 
stopping or standing on the pavement of a street with 
their wagons or carriages, for mere temporary pur- 
poses of business, interpose impediments to the free 
and uninterrupted transit upon a public highway. The 
delivery of freight, and every variety of goods, fuel, 
ete., at business and other houses on a street, isa 
necessary incident to the use of the public highway. 
And the repair and improvement of streets, and the 
deposit of the materials for the same, often create ob- 
structions to the uninterrupted transit by the public. 
So also the improvement or building or repair of 
houses, andthe construction of sewers and cellar 
drains on adjacent lots, often create necessary tempo- 
rary impediments upon public highways. These are 
not invasions of, but simply incidents to, or rather 
qualifications of, the right of transit, and the limita- 
tion upon them is that they must not be unnecessarily 
and unreasonably interposed or prolonged.” State of 
Nebraska v. Mayor of Omaha. Opinion by Maxwell, 
J. 


RAILROAD—FAILURE TO FENCE—INJURY TO ANI- 
MALS AT LARGE.—The Nebraska statutes provide thus: 
* Any railroad company hereafter running or operat- 
ing its roads in this State, and failing to fence on both 
sides thereof against all live-stock running at large at 
all points, shall be absolutely liable to the owner of 
any live-stock injured, killed, or destroyed by their 
agents, employees, or engineers, or by the agents, em- 
ployees, or engines belonging to any railroad company 
running over and upon such road, or there being,” 
and thus: ‘* No cattle, horses, mules, swine, or sheep 
shall run at large during the night-time, between sun- 
setand suurise,in the State of Nebraska, and the 
owner or owners of any such animal shall be liable in 
an action for damages during such night-time.”’ Held, 
that a railway company neglecting to fence its track 
will be liable for the killing of animals at large during 
the night-time. Burlington and Missouri River Rail- 
road Co. v. Brinckman. Opinion by Maxwell, J. 


RAILROAD— UNLESS STATUTE REQUIRES, COMPANY 
NEED NOT FENCE EXCAVATION ON OWN LAND-—ANIMAL 
AT LARGE.—In the absence of a statute requiring it, a 
railroad company need not erect a guard around an 
excavation on its own land within city limits, away 
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from the highway, to prevent animals at large from 
falling into such excavation. If an excavation was 
made so neara public road that persons or animals 
passing along the road might accidentally fall into the 
same, it would be the duty of the party making the 
excavation to erect suitable guards to prevent such 
accidents, and upon failure to do so the party injured 
could recover whatever damages he may have sus- 
tuined from the neglect. Cooley Torts, 660; Beck v. 
Carter, 68 N. Y. 283; Baltimore & O. R. Co. v. Boteler, 
33 Md. 568; Davis v. Hill, 41 N. H. 329; Vale v. Bliss, 
5) Barb. 358; Hardcastle v. Railroad Co., 4 H. & N. 67; 
Barnes v. Ward, Car. & K. 661. But where a party 
makes an excavation on his own land away from a 
public thoroughfare, there is no case in which it is 
held that such party must erect guards around the 
same for the protection of persons or stock trespassing 
on said land. There is no obligation in such case. 
Clary v. Burlington and Missouri River Railroad Co. 
Opinion by Maxwell, J. 


a a 


MINNESOTA SUPREME COURT ABSTRACT, 
CHATTEL MORTGAGE — FILING—PRIORITY BETWEEN 
TWO SUBSEQUENT MORTGAGEES. —- Under a statute 
making a chattel mortgage void as against a subsequent 
bona fide mortgagee, unless executed in good faith, and 
filed as therein provided, held that where a mortgage 
was executed to A. and before it was filed another 
mortgage of the same property was executed to B., 
and the mortgage to A. was filed before that to B., the 
mortgage to A. was invalid as to B., if B. was without 
notice, and took the same for value. Jones, Chat. 
Mort., § 246; De Courcey vy. Collins, 21. N. J. Eq. 357; 
Coster v. Bank, 24 Ala. 63. The object of the statute 
was to protect purchasers and mortgagees from pricr 
secret mortgages of which they had no notice, and not 
to favor parties who contract with notice of a prior 
mortgage left unfiled through neglect or inadvertence. 
Dunham v. Dey, 15 Johns. 567; Gregory v. Thomas, 20 
Wend. 19; Tiffany v. Warren, 24 How. Pr. 293. The 
rule of pleading in equity, is that he who is resisting a 
prior title, on the ground that he purchased in good 
faith, must not only allege the payment of a valuable 
consideration, but must also deny notice. Harris v. 
Fly, 7 Paige, 424-5; Boon vy. Chiles, 10 Pet. 211. The 
form of pleading in actions at law qualify the applica- 
tion of this rule, but the second mortgagee in such 
cases will take the burden of affirmatively establishing 
upon the evidence the good faith of his mortgage. 
MeCarthy v. Grace, 23 Minn. 182; Nolan v. Grant, 53 
Iowa, 592. The character and degree of proof re- 
quired will depend much upon the situation and cir- 
cumstances of each case. And in cases of this kind 
the fact of payment of a valuable consideration where 
the transaction occurs in the ordinary course of busi- 
ness, and is free from suspicious circumstances, is gen- 
erally considered sufficient to make out a prima facie 
case of good faith, and to devolve the burden of prov- 
ing the affirmative fact of notice, if it exists, upon the 
opposite party. This appears to be the usual and 
natural order of proof. Bassett v. Nosworthy, 2 Lead. 
Cas. Eq. (4th ed.) 99; Shottwellv. Harrison, 22 Mich. 
419; Smith v. Acker, 23 Wend. *679; Baskins v. Shan- 
non, 3 N. Y. 311; Flagg v. Mann, 2 Sumn. C. C. 558; 
Wallwyn v. Lee, 9 Ves. 32. In Paine v. Mason, 7 Ohio 
St. 200, plaintiffs, who represented the second mort- 
gage, were permitted to recover without affirmative 
proof of want of notice. Bank of Farmington v. 
Ellis. Opinion by Vanderbergh, J. 
{Decided March 7, 1883.] 


CONFLICT OF LAW — ASSIGNMENT OF DEBT — GAR- 
NISHMENT.—A creditor residing in Illinois made there 


to a resident of Louisiana an assignment of a debt due 
from a resident of Minnesota and payable there. A 
creditor of the Illinois resident residing in Canada 
thereafter in an action in the court of Minnesota gar- 
nished the Minnesota debt. Held, that the rights of the 
parties were to be determined by the laws of Minne- 
sota and not those of Illinois. There appears to be no 
case entirely analogous upon the facts to the case at 
bar. But it has often been held that where an assign- 
ment of a debt is executed in a State where notice to 
the debtor was not necessary but where the debtor re- 
sided, and the debt was payable in another State 
where such notice was necessary, the laws of the latter 
State must control the question of priority as between 
the assignee and an attaching creditor of the assignor. 
The same rule has been applied in cases of assignments 
of chattel property, where the transfer of possession 
Was necessary by the laws of the State where the prop- 
erty was at the time actually situated, but not by the 
laws of the State where the assignor resided and where 
the assignment was executed. These cases in principle 
more than cover the present case. Emerson v. Part- 
ridge, 27 Vt. 8; Martin v. Pattee, 34 id. 87; Warden v. 
Nourse, 36 id. 786; Le Chevalier v. Lynch, 1 Doug. 170; 
Oliver v. Townes, 11 Martin, (La.) 93. See also Green 
v. Van Buskirk, 5 Wall. 307; S. C. 7 id. 189; Guillander 
vy. Howell, 85 N. Y. 657; Van Gratten v. Digby, 31 
Beav. 561; Ingraham v. Geyer. 13 Mass. 146. Lewis v. 
Lawrence. Opinion by Mitchell, J. 

[Decided Feb. 20, 1883.] 


DAMAGES—FOR CONVERSION OF CHATTEL—PROSPEC- 
TIVE PROFITS NOT ALLOWED.— In an action for the 
conversion of a threshing machine, held that plaintiffs 
were not entitled to recover as damages the profits 
which they might have made from the use of the ma- 
chine in performing certain threshing contracts which 
they had entered into, if it had not been taken and de- 
tained by defendant. Anticipated profits of this 
character are tov conjectural and uncertain to furnish 
a proper basis for estimating the compensation to 
which plaintiffs are entitled for the alleged wrong. 
This is reasonably apparent, when it is considered that 
threshing is conducted in the open air and subject to 
contingencies of weather, breakages, delays, condition 
and quality of grain, and state of roads, and skill and 
energy in operating the machine, which make it im- 
practicable definitely to ascertain what the profits of 
performing particular threshing contracts will be, in 
the absence of actual experiment in the particular in- 
stances. ‘To enable loss of profits to be shown on a 
question of damages, they should for obvious considera- 
tions be reasonably certain, otherwise any estimate of 
damages based upon them is conjecture. Griffin v. 
Colver, 16 N. Y. 490; McDaniel v. Crabtree, 21 Ark. 
436; Brock v. Gall, 14 Fla. 523; Sledge v. Reid, 73 N 
C. 440; V. & M. R. Co. v. Ragsdale, 46 Miss. 459. This 
case is not like Goebel v. Hough, 26 Minn. 252, which 
was one of a “ regular and established business.’’ See 
also Chapman v. Kirby, 49 Ill. 211. Cushing v. Sey- 
mour. Opinion by Berry, J. 

(Decided March 13, 1883.] 


EVIDENCE — PAROL TO FIX TIME OF INSTRUMENT 
TAKING EFFECT.—Where a written, unsealed contract 
is signed and delivered to the proper party, purport- 
ing on its face to go into effect at once, and absolutely, 
it may be shown by parol that the parties intended it 
to be effectual at some other time or upon the happen- 
ing of some contingency not expressed in it. Seymour 
vy. Cowing, 4 Abb. App. Dec. 400; Watkins v. Bowers, 
119 Mass. 383; Faunce v. Life Ins. Co., 101 id. 279; 
Sweet v. Stevens, 1 R. I. 375; Butler v. Smith, 35 Miss. 
457; Goff v. Bauskton, id. 518; Goddard v. Cutch, 2 





| Fairf. (Me.) 440; Jordan v. Loftin, 13 Ala. 547; Pyne 
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v. Campbell, 6 E. & Bl. 370; Davis v. Jones, 17 C. B. 
625; Bell v. Ingustree, 12 Adol. & El. (N. 8.) 318; Wal- 
lis v. Litlee, 11C. B. (N. S.) 370. To the contrary we 
find only Henshaw v. Dutton, 59 Mo. 1389; Murphy v. 
Hubble, 1 Duvall, 278; Wight v. Shelby, 16 B. Mon. 5; 
Babcock v. Steadman, 1 Roolt, 87. Westeman v. 
Krumweide. Opinion by Gilfillan, J. 

[Decided March 19, 1883.] 


——__.___—_. 


CRIMINAL LAW 





ADULTERATION—ACT AS TO MILK—CONSTITUTIONAL 
LAW—STATUTORY CONSTRUCTION.—A statute of Rhode 
Island provides thus: ‘‘No person shall sell or ex- 
change, or have in his possession with intent to sell or 
exchange, or offer for sale or exchange, adulterated 
milk or milk to which any foreign substance has been 
added.” It also provides thus: ‘In all prosecutions 
under this act, if the milk shall be shown upon analy- 
sis to contain more than eighty-eight per cent of 
watery fluids, or to contain less than twelve per cent 
of milk solids, or less than two and one-half per cent 
of milk fats, it shall be deemed for the purpose of this 
act to be adulterated.”’ Held, that the last mentioned 
provision did not establish a rule of evidence, but de- 
fined a new offense; that the offense lay in the intent 
to sell or exchange such milk, not in possessing it; and 
that such provision was constitutional and valid. See 
Commonwealth v. Evans, 132 Mass. 11. Rhode Island 
Sup. Ct., Feb. 10, 1883. State of Rhode Island vy. Smith. 
Opinion by Matteson, J. (14 ht. 1.) 


HoMICIDE—EVIDENCE.—Immediately after defend- 
ant had committed a homicide, he was seized by a by- 
stander, whom he attempted to stab in order to es- 
cape. Upona trial for the homicide, held, that proof 
of the attempt to stab was admissible,as an act 
contemporaneous with the killing, and evidently com- 
mitted in the attempt to escape. 1 Greenleaf Ev., § 
108. Missouri Supreme Court. Siate of Missouri v. 
Sanders. Opinion by Norton, J. 

LIQUOR—UNLAWFUL SALE—EVIDENCE — QUESTION 
or FAcT.—(1) An indictment following the words of 
the statute charged the defendant with keeping or 
maintaining a house “ used for the illegal sale or keep- 
ing of intoxicating liquor.” Held, that the charge 
must be-construed to mean keeping for such illegal 
use or with knowledge that the house was so used. (2) 
At the trial upon this indictment the presiding justice 
allowed one of the defendant's witnesses to be asked 
in cross-examination if the witness did not tell A., a 
witness for the State, that if A. would mix up the 
testimony in F.’s case, F. would give A. twenty dol- 
lars. Held, error,the inquiry being irrelevant as no con- 
nection appeared between F.’s case and the case on 
trial. (3) The presiding justice instructed the jury, 
“He, the defendant, is presumed to know the kind of 
business which was openly being carried on in his es- 
tablishment by his servants and agents. The defend- 
ant admitted that he was the keeper of the place, and 
that he was there personally in charge of it during the 
time covered by the indictment. Heis not only pre- 
sumed to know, but he is responsible.’’ Held, error, 
the knowledge and responsibility of the defendant 
being for the jury to infer from the evidence, not for 
the court to determine as a matter of law. Rhode 
Island Sup. Ct., Jan. 13, 1883. State of Rhode Island 
v. McGough. Opinion by Durfee, C. J. (14 R. I.) 


APPEAL — ESCAPED CONVICT IN CONTEMPT AND 
MAY NOT BE HEARD.—It being shown that the plaint- 
iffs in error have escaped from jail since their convic- 
tion, and have not surrendered themselves, being still 
at large, they cannot be heard to urge in this court 
error in their trial in the court below. The court 








aaving given them ample time to surrender themselves 
and submit to the judgment of the court, and the end 
of the term being reached without such submission 
and surrender, the case must be dismissed. Georgia 
Sup. Ct., Feb. 13, 1883. Madden v. State of Georgia. 
Opinion by Jackson, C. J. 


—_——.¢—____ 


CORRESPONDENCE. 


AMENDMENT OF CODE OF CIVIL PROCEDURE, Sec. 5. 
Editor of the Albany Law Journal: 

Can the JOURNAL throw any light upon the unin- 
telligible amendment to section 5 of the Code of Civil 
Procedure made by the last Legislature? Taken as a 
whole it is meaningless. It looks though it was in the 
wrong placce. The amended sub-division is as follows: 
(5.) Sittings of court to be public. $5. In any court, an 
action, or special proceeding, in which an executor or 
an administrator, or an infant, or the receiver of a 
savings bank, or banking association, or general as- 
signee for the benefit of creditors, is the sole plaintiff 
or sole defendant, an action, or special proceeding, for 
the construction of, or an adjudication upon a will, in 
which the administrator with the will annexed, or the 
executor of the will, is joined as plaintiff or defendant, 
with one or more other parties, and in the Court of 
Appeals or the Supreme Court, an appeal from the de- 
cree or decision of a surrogate’s court, determining a 
will to be valid, and admitting it to probate, or deter- 
minining an instrument offered for probate as a will to 
be invalid or not entitled to probate as such, or grant- 
ing general letters of administration, or directing the 
distribution of a fund, or payment of money by an 
executor or an administrator, in pursuance of an order 
or decree made on an intermediate, final or judicial 
accounting, or otherwise by an administrator or an 
executor. 

Passed May 12, 1883. 

This should be sub. 5, sec. 791. 

Yours, 
S. L. SEABROOK. 
LITTLE FALLS, June 6, 1883. 





INTEREST AFTER MATURITY. 


Editor of the Albany Law Journal: 

The application of the law reducing the lega, rate of 
interest (Laws N. Y. 1879, ch. 538,) to contracts made 
before its passage and continuing in force after Janu- 
ary 1, 1880, presents some uncertainties at best; but I 
think your correspondent, “J.T. C.’*(27 A. L. J., p. 197,) 
is clearly mislead as to the effect of Hamilton 
v. Van Rensseluer, 43 N. Y. 244, and Melick 
v. Knoz, 44 id 676. In the former the opinion 
puts the decision expressly upon other’ ground 
than that implied by your correspondent, namely: 
upon the ground that interest after maturity 
**was not in the contemplation of the parties at the 
time and was not the interest specified and provided 
for in the defendant’s contract 1; (which was a guar- 
anty,) J. T. C.’s quotation having been prefaced in the 
opinion (p. 246,) by saying: ‘‘ That business men re- 
gard the sum recoverable after the principle is due, in 
their dealings with each other as interest in the ordinary 
sense of the term and not as compensation by way of 
damages;”’ (the italics are all mine.) Adding a litttle 
further on: ‘The true rule of construction un- 
doubtedly is, that the interest of the parties is to pre- 
vail ’’which propositions cannot be questioned. Inthe 
second case. Hunt, C., says: *‘ The case of Hamilton v. 
Van Rensselaer does not decide that the interest to be 
collected upon a bond after maturity is not interest as 
such; that it is damages for the non-payment of the 
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principal. The suggestion to that effect is that of the 
learned chief justice (Church) asa suggestion not in 
the case. While it will carry the weight which his 
position and his learning will give to all his opinions, 
it remains but an individual opinion, nota decision of 
the court. Indeed he expressly disclaims the deter- 
mination of the point.’ Upon which it seems that if 
these cases are ‘‘ decisive ’’ of the question at all, their 
their effect is quite contrary to that inferred by ‘J. T. 
C.” In fact that may very well be the reason why 
‘* strange as it may seem ” these cases “ appear to have 
been entirely overlooked.” 

The rule then that when the rate of interest after 
maturity is not expressly provided for in the contract, 
the contract rate continues until judgment notwith- 
standing the charge in the statute has directly in its 
favor: Association, etc. v. Eggleston, 60 How. Pr. 9; 
Prouty v. L. S. & M.S. R. Co., 26 Hun. 546, and to 
same effect; 2 Wait’s Law & Pr. 147, (5th ed.) and 
cases cited. Bell v. Mayor, etc. of N. Y.,. 10 
Paige, 49. Also cited by “ J. T. ©.” Smith v. Hathorn, 
25 Hun, 159, and Rouse v. Mo. Ins. Co., 12 Wk. Dig. 
8; Shaw v. Rigby (Ind. Sup. Ct.), 27 Alb. L. J. 154, 
and the cases there cited in its support. Contra, 
Pettenger v. Hakes, 3 Mo. Law. Bull. 25; U.S. Bk. v. 
Chapin, 9 Wend. 471; Brewster v. Wakefield, 22 How. 
(U. 8S.) 118, and other cases in U. S. Courts (27 Alb. 
Law J. 154). In Waller v. Penny, 2 Vern. 145, (S. C. 
Kq. Ca. Ab. 288) the discussion of this precise point 
resulted in dissenting opinions. 

It would seem then that the rule has in its favor in 
this and prboably a majority of the other States a de- 
cided preponderance of authority, as well as the better 
reason. 

Ss. 
AURORA, June 5, 1883. 


(See Current Topics.— Ep. ALB. LAw JOURNAL. ] 
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NEW BOOKS AND NEW EDITIONS. 








TAYLOR’S PRINCIPLES AND PRACTICE OF MEDICAL 
JURISPRUDENCE. 

The Principles and Practice of Medical Jurisprudence, by 
the late Alfred Swaine Taylor, M.D. Third edition, 
edited by Thomas Stevenson, M. D. Philadelphia, Henry 
C. Lea’s Son & Co., 1883. 2 vols. Pp. xx, 727, xiv, 657. 

This is a distinct work from Taylor’s Manual of 

Medical Jurisprudence, of which we spoke in 23 AL- 
BANY LAW JouRNAL, 258. The author is one of the 
most famous writers in this division of science, and the 
present treatise ranks with his other great work. The 
three volumes give a most interesting view of the 
whole field. The present volume is a reprint from the 
English plates, without any additions from American 
sources, but it presents the latest views of the subject 
as now developed, and very admirably arranged by the 
learned editor. The volumes are well printed and copi- 
ously illustrated with wood cuts. For sale in Albany 
by E. H. Bender’s Son. 


BENJAMIN ON SALES. 

Benjamin’s Treatise on the Law of Sale of Personal Property 
with reference to the American Decisions. Third English 
edition, with the author's sanction and revision. By 
Arthur Beilbey Pearson, B. A., and Hugh Fenwick Boyd, 
of the Inner Temple, Barristers-at-law. Fourth Ameri- 
can edition, by Charles L. Corbin. In two volumes, Jer- 
sey City: F. D. Linn & Co., 1883. Pp. xxii, 314. 

It is only a few months since au American edition 
of this great work appeared, based on the the then 
latest English edition. And still another American 
founded on the latest English edition is announced to 
be forthcoming. The present edition has peculiar 


value from the fact of the author’s iast revision. The 





annotation is cousiderably voluminous, but on 
cursory examination we find no ‘** padding,’’ and as a 
general thing it seems to be judicious and exact. The 
American editor in a preface has very clearly stated 
17 general instances of doctrinal disagreement between 
the English courts and our own on the subject in ques- 
tion, and these points have received special attention in 
the notes. He has also made a few valuable? to the 
text, in regard to peculiar American law. The book is 
a fine specimen of paper and typography. We cor- 
dially recommend the treatise as indispensable to 
every practitioner. 


ADDISON ON CONTRACTS. 

These two portly but compactly printed volumes 
(pp. exlii, 830; vi, 952; and 120 pp. of index) are from 
the eighth English edition by Horace Smith, with 
American notes by Benjamin Vaughan Abbott, and 
are published by Soule and Bugbee of Boston. We 
have never esteemed the original work as a scientific 
treatise, but it is unquestionably a very useful one be- 
cause it embraces so much detailed law on the various 
subjects of contract. It is thus a considerable law li- 
brary in itself, covering many important general topics 
ou which separate voluminous treatises already exist, 
such as Landlord and Tenant, Bailment, Master and 
Servant, Carrier, Agency, Mortgage, Suretyship, In- 
surance, Negotiable Paper, Marriage, Sales, etc. The 
difficulty in writing on Contracts is to tell where to 
stop. But most practitioners will probably be thank- 
ful to so clear an expounder as Mr. Addison for not 
knowing where to stop. The notes are very frequent, 
many of them are very extensive, most of them are ex- 
cellent, and all of them are useful. They are decidedly 
the best work of the kind that Mr. Abbott has ever 
done, and they exhibit an appalling amount of indus- 
try. The book is admirably printed. 


IT Morrison's MINING REPORTs. 

The Mining Reports, a series containing the cases on the Law 
of Mines, found in the American and English Reports, 
arranged alphabetically by subjects, with notes and 
references. By R.S. Morrison, of the Colorado bar. Vol. 
1, Chicago. Callaghan and Company. 1883. Pp. xiv 
and 741. 

This is the first of several volumes containing a col- 
lection of cases relating to thelaw of mines, including 
the leading decisions pertaining to irrigation. The 
compiler’s purpose is to include in respect to the prin- 
cipal subject not merely the leading, but the bulk or 
mass of the cases of importance, and not of mere local 
interest, inthe American courts, and a large portion of 
those decided in the English courts. The arrange- 
ment is by subjects. Vol. 1 including twelve titles 
from * Abandonment” to ‘Appropriation. ” About 
one hundred and ten decisions are given. Several of 
these are annotated. The work of the editor seems to 
be carefully done, and the mechanical execution of the 
volume is above that of the average law report. 


Il Ewetw’s EssENTIALS OF THE LAW. 

Essentials of the Law. Vol. IT. Comprising the essentia 
parts of Stephen on Pleading; Smith on Contract; Adam’s 
Equity (including Pleading and Procedure), for the use o 
Students at Law. By Marshall, D. Ewell, LLD., Pro 
fessor in Union College of Law, Chicago. Author of 
‘* Ewell on Fixtures,”’ etc. Boston. Soule and Bugbee. 
1883. Pp. xx. and 329. 

As to the value of a compendium of the contents of 
an elementary book we haveadoubt. The purpose of 
such a work must be either to save the reader the 
trouble of studying or examining the principal treatise, 
orto enable him to remember its leading features 
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when he has studied it. In neither direction does it 
appear that a book of the character of the one before 
us will accomplish its desigu. This one has been care- 
fully prepared, in fact a better abstract of the salient 
points af the well-known volumes from which it is 
collated could not be made, but would a student 
master its text any more readily than he would that of 
these volumes? Take Stephen on Pleading, for in- 
stance. That volume has less than five hundred 
pages. The abridgment here occupies 118 pages, or 
about a quarter as much space as the other. It would 
take less time to read the abridgment, but the reader 
would by reason of the contracted style find more dif- 
ficulty in comprehending the ideas designed to be con- 
veyed, and would remember less and with less distinct- 
ness than he would if he read the other. This would 
compensate fully any advantage gained by the econ- 
omy of time in reading. Besides a resort to the foun- 
tain head is more satisfactory. Somehow it seems as 
if the principles found there are more genuine and 
rested upon better authority. 

Yet we cannot lay down rules to guide others in 
this respect. If students prefer compilations such as 
we have referred to we can unhesitatingly recommend 
the series of volumes of which the book before us is 
one. The works it extracts from are all of them es- 
sential parts of a course of law reading. The volume 
is well printed and bound, and of a size convenient for 
use. 


GRINNELL’s Poor DEBTOR LAW OF MASSACHUSETTS. 

A Study of the Poor Debtor Law of Massachusetts, and some 
details of its practice, by Charles E. Grinnell, one of the 
Masters in Chancery for the County of Suffolk. With a 
chronological list of the statutes of Massachusetts; atable 
of the statutes of the other States, the Territories, and the 
United States; and a list of books concerning Poor Debt- 
ors. Boston. Little, Brown, and Company. 1883. Pp. 
xxx and 453. 

This isa work of very considerable merit upon a 
subject of interest, except incidentally, in but a single 
State. Although Mr. Grinnell has for his material been 
confined almost entirely to the statute provisions he has 
produced a logical treatise that may well be taken as a 
model bythose having occasion to compile works of a 
like character. The general subject of imprisonment for 
debt has been examined and a table is given referring 
to the various State and Federal Statutes relating 
thereto, also a list of references to articles thereupon 
in books and periodicals. 


THATCHER'S Dicest oF Crrevuir Court PRACTICE. 

A Digest of Statutes, Equity Rules, and Decisions, upon the 
Jurisdiction, Pleadings, and Practice of the Circuit Courts 
of the United States; including decisions relating to Plead. 
ings and Practice at Common Law, in Equity, Appeals in 
Admiralty and in Criminal Cases. By Erastus Thatcher, 
Author of ** A Digest of Statutes, Rules, and Decisions 
relative to the Jurisdiction and Practice of the Supreme 
Court of the United States.”’ Boston. Little, Brown, and 
Company. 1883. Pp. xlviii and 976. 

This digest contains, we believe, everything in rela- 
tion to practice in the Federal Cireuit Courts appear- 
ing in reports of the decisions of these courts and of 
the Federal Supreme Court, that is of present value. 
Many decisions, especially early ones, involved ques- 
tions that have since their announcement been set at 
rest by statutory enactments and of course such de- 
cisions are not here included. Over two hundred vol- 
umes of reports have been examined and culled from. 
The arrangement of sub-heads is partly logical and 
partly alphabetical, but by the use of the index, which 
appears to bea good one, one using the book can 
readily find what he wants if contained therein. We 





have heretofore had occasion to speak of a digest of 
the decisions relating to practice, etc., in the United 
States Supreme Court, compiled by Mr. Thatcher, and 
the remarks made in reference to that apply to this 
work. Each work will of necessity be a vade mecum 
for the practitioner in the Federal courts. The paper, 
printing, and binding of the volume tefore us is all 
that could be asked. 


—— —— 


COURT OF APPEALS DECISIONS. 
7. following decisions were handed down at 
Saratoga Springs, Tuesday, June 12, 1883, 

Judgment affirmed with costs—Cregier v. Mayor: 
etc., of New York; People ex rel. Evans v. Bourd of 
Commissioners of Public Parks; People ex rel. Belton 
v. Board of Commissioners of Public Parks. Appeal 
dismissed without costs—<aAttorney-General v. Conti- 
nental Life Ins. Co., claim of Anderson.—Appeal 
dismissed with costs—Henry v. Randall ; Inre Cornelia 
Gilman; Attorney-General v. Continental Life Ins. Co., 
claim of Dayton.—Appeal dismissed with cost of one 
appeal—Henry v. Randall. Order affirmed with 
costs—A ttorney-General v. Continental Life Ins. Co., 
claim of Jewetts; Alforney-General v. Continental Life 
Ins. Co., claim of Dolner, Potter & Co.; Attorney-Gen- 
eral y. Atlantic Mutual Life Ins. Co., Inve Goldenberg 
to vacate; Fox v. Erie Preserving Company, Inre 
Clark to vacate; Turner v. Fire Insurance Com- 
pany of Philadelphia, In re French to vacate.— 
Order of General Term affirmed without costs—Attor- 
ney-General vy. Mutual and three other life insurance 
companies. Appeals of Mrs. Ingersoll dismissed 
with costs. Appeal of executor dismissed, except as 
to the requirement to pay over $70,000, and in that 
respect affirmed without costs — Jn re estate of Halsey. 
Order of General Term reversed, and that of 
Special Term affirmed with costs — Lewis v. Stephens. 
——Motion to advance granted—Fish v. Hayward.— 
Motion to put on preferred calendar denied without 














costs—People ex rel. Augusteen v. Keeny. —— Motion 
for re-argument denied without costs — WVarvin v. 
Marvin. —— Motion to dismiss appeals granted with 


costs—Fellows v. Fellows. Motion to dismiss ap- 
peal denied with costs—Hughes v. Sun Mutual Inswr- 
ance Company.—Motion to dismiss appeal denied — 
Crooke v. County of Kings; Crooke v. Prince. 
Motion for re-argument denied with ten dollars costs 
—Alttorney-General v. Norih American Life Insurance 
Company. 








_ 


VOTES. 

Our esteemed contemporary, the Virginia Law Jour~ 
nal, taking to task certain other law journals for 
copying a certain article of its own and crediting it to 
other sources, remarks: ‘ As was said by the clown’s 
wife, ‘it isa little thing, but it is mine own.’’’ We 
fear that our contemporary not only commits the sin 
that it rebukes, but makes a misquotation; Which is 
even worse. Perhaps however the correct version 
would not so well suit our contemporary’s purpose 
and the facts—‘‘an ill-favored thing, but mine own.” 
Touchstone of Audrey,in As you like it.—In the 44th 
New Jersey we find areversal by the Court of Errors 
and Appeals by a unanimous vote of 15.—In [ube v. 
State, 39 Ark. 204, it is decided that no license is re- 
quired to sell brandied peaches. In Briffett v. State, 
the Supreme Court of Wisconsin approved the ruling 
of the court below that ‘‘ man must be almost a drivel- 
ing idiot who does not know what beer is,’’ and that 
the court would take judicial notice that it is intoxi- 
cating. 











= eh tse mM 








se 


th 











THE ALBANY LAW JOURNAL. 481 








‘The Albany Law Journal. 


ALBANY, JUNE 23, 1883. 








HE acquittal of the star-route gentry is probably 
a genuine surprise to everybody, including the 
prisoners, their families, and their counsel. Nobody 
expected a conviction. The government had 
rendered that substantially out of the question by 
setting itself the unnecessary and difficult task of 
proving a conspiracy. A disagreement was generally 
expected, and this would at least have not been an 
outrage on reason and decency. But nobody sup- 
posed that the jury would have the effrontery to 
acquit. And yet they had, and therefore Dorsey 
hugged Ingersoll, and then Mrs. Dorsey hugged him, 
and everybody wept, and the crowd outside, 
unquestionably comprising every rogue and bummer 
in Washington, cheered him, and he made them a 
speech, and then Dorsey ‘‘ set it up” for the crowd 
as long as his money lasted, and probably juror 
Vernon had a good time at his expense. Col. 
Ingersoll was serenaded, and he told his audience 
that this was the most popular verdict ever rendered 
in this country. That opinion shows that the 
Colonel does not know the difference between right 
and wrong. It is probably the most unpopular ver- 
dict ever rendered in this country. It commands as 
little respect as the acquittal of Dukes. It is im- 
possible to reconcile this acquittal with the con- 
viction on the last trial. Public opinion, which is 
generally right, is almost unanimous in believing 
the defendants guilty of defrauding the government. 
It is possible that the jury were not satistied that the 
charge of conspiracy was made out, but then they 
must have refused to credit the defendants who 
turned State’s evidence, and we can see no reason why 
they should have done so. The public believe those 
witnesses, and the result of the trial ought to be and 
probably willbe as little beneficial to the defendants 
as Dukes’ acquittal was to him, 


Now whose fault is it? Primarily that of the 
government in ‘‘biting off more than they could 
chew.” Then the trial was tediously spun out,— 
probably in consequence of the peculiar form of the 
accusation —so that hardly any jury could be ex- 
pected to carry along any clear idea of the details. 
Then the jury were not of a high degree of intelli- 
gence, to say the least. One of them, it is said, 
could not read or write. Another drank himself 
into delirium tremens pending the trial. It may be 
that they were not corrupt, although to believe that 
requires a higher estimate of their virtue than their 
intelligence would naturally warrant. Of course, if 
they could have been bribed, they were. It is hard 
to contemplate the verdict with patience or hope- 
fulness, and the easiest way of accounting for it is to 
suppose that it pretty accurately reflects the average 


Vou, 27 — No. 25. 








moral sense of the community where it was pro- 
nounced, 





Amid a perfect carnival of murders, suicides, and 
lynchings chronicled during the last week, the most 
noteworthy “affair” was the murder of Dukes by 
the son of his victim, Nutt. There never was a cooler 
murder than this, although to many minds it will 
take on a semblance of virtue because committed to 
avenge a murdered father. Dukes seems to have 
been a vile wretch, but as the law had acquitted him, 
he was entitled to live, and he probably would have 
found that his punishment, like Cain’s, was greater 
than he could bear. The community were indignant 
at his acquittal, and yet it is perfectly clear that his 
act was not nearly so deliberate as that by which he 
lost his own life. It now remains to be seen what 
view a jury of the same community will take of this 
crime. The murder closely resembles that of 
Mansfield Walworth by his son, in this State, a few 
years ago, where the young man imagined himself 
the avenger of his injured mother. It would be well 
to teach young men to keep out of the avenging 
business. Very likely we shall soon hear of half a 
dozen other cases of gallant young avengers, and 
certainly the acquittal of young Nutt would encour- 
age such violence. 

The English court in the Belt case have had better 
luck than Sinbad the sailor, for they have shaken off 
their burden after sitting restively under it a week 
orso. They at length summoned up the courage to 
determine that they would not hear any more read- 
ing of the proceedings below. The Law Times says: 
“A surprise befell the counsel in the Belt case on 
Tuesday. Sir Hardinge Giffard appears to have 
assumed, that like meek beasts of burden, the Lord 
Chief Justice of England and his colleagues would 
patiently bear the yoke which he imposed upon them, 
and slumber through the summing-up of Baron 
Huddleston —the task of reading which was left to 
the junior counsel. Very early on Tuesday the 
patience of the court was exhausted, and Lord 
Coleridge, in terms none too strong, resented the 
course adopted of leaving a cause ‘ supposed to con- 
vulse society’ to the chapter of accidents. He 
suddenly called upon the plaintiff’s counsel to deal 
with the grounds of the rule. The leader being still 
absent, the leading junior was required to argue, and 
the lively time he had of it will be seen from the 
newspaper report.” What the Lord Chief Justice 
said was this: ‘‘ My learned brethren and myself, 
seeing the endless length to which this case is likely 
to run, are desirous of avoiding what seems very 
much like a public scandal. The reading of the 
summing-up now seems to have reached a point at 
which in my judgment it might properly terminate. 
Sir Hardinge Giffard told us on the first day, with 
an air of authority, that it was absolutely necessary 
to read the whole of the evidence, but on the second 
day he gave way to our remonstrances. Then in the 
same short peremptory way he told us that it was 
absolutely necessary that the whole of the summing- 
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up should be read. That has now occupied the 
better part of three days, and there is much more of 
it yet to be read. Well, it is not doing us any good 
—this reading of the summing-up without any 
comment. In the absence of the leader, when any 
question is put to the junior counsel, they very 
properly say that they cannot take the responsibility 
of answering it. Speaking for myself, and I believe 
for my learned brethren, this reading has become a 
rather serious waste of time,” etc. So now, as 
nothing remains but to hear the lawyers talk, we 
are warranted in hoping that we shall see his Lord- 
ship in the latter part of the summer. 


Mr. W. W. Smith, in a recent address before the 
Arkansas Bar Association, remarked: ‘‘The system 
of special pleading, which prevailed in this State 
before the war, and for a few years after its close, 
possesses a fascination for every one who has mas- 
tered its details. It constitutes a most refined spe- 
cies of logic. In fact, it is the only logical scheme 
for developing the issues to be tried which has ever 
been in use among English-speaking people. But 
there are better things in this world than logic. 
Under the old system, the pleaders were intellectual 
wrestlers, and unless they were equally matched, 
the weaker was liable to be tripped up on collateral 
issues and questions of technical accuracy, not much 
affecting the merits of the controversy. Thus the 
client was often punished for the mistakes of his 
attorney. If any one will compare a volume of our 
recent Reports with those of an earlier date, he can- 
not fail, I think, to be struck by the fact that causes 
are now less frequently decided upon points of 
pleading and practice. The theater of war has been 
changed from the realm of words to that of things; 
and the most formidable weapon in a lawyer’s hand 
is no longer dialectical skill, but an intimate ac- 
quaintance with the rules of evidence. It is only 
fair, however, to say that these same rules of evi- 
dence took root and grew up under the system of 
pleading as it existed at common law, and it is diffi- 
cult to understand them, with their exceptions and 
limitations, without some acquaintance with the 
science of pleading as it is expounded in Chitty and 
Stephen.” Mr. Smith thought that trial by jury 
‘*has in great part survived its usefulness,” and he 
could “ scarcely conceive of a civil cause which could 
not be tried more expeditiously and more satisfac- 
torily by a judge.” But he did not ‘believe that 
juries are often corrupted.” 


Many unthinking people suppose that a good 
character is of less importance to a lawyer than to 
many other men. On this subject, Judge Valentine, 
of the Kansas Supreme Court, in a recent address 
before the law department of the University of 
Kansas, remarked: ‘‘A lawyer possessing a high 
character for honesty, integrity and sincerity has a 
great advantage in almost every respect over a law- 
yer who does not possess such a high character. He 








will often win cases where a lawyer of less character 
would necessarily lose ; for in a case pretty evenly bal- 
anced the mere weight and force of his high char- 
acter would turn the scale in his favor. People 
generally know this, and therefore when they think 
they have a meritorious case will ordinarily seek to 
employ only lawyers of known integrity, and such 
as are known to possess the confidence of courts and 
juries. Such lawyers, and only such, can command 
the best cases and the best fees. Lawyers of less 
character must generally take such cases and such 
fees only as they can get.” 


The lawyer in vacation will find some instructive 
as well as amusing reading in Mr. John D, Lawson’s 
new volume of ‘‘ Leading Cases Simplified.” This 
volume comprises only equity and constitutional 
cases, and is designed as a companion to his preced- 
ing volume of common-law cases. Here we find a 
large number of leading cases most clearly and suc- 
cinctly stated, with excellent brief illustrative notes, 
The resumé of the constitutional cases is especially 
admirable, and has peculiar interest and value for 
American readers. Occasional flashes of humor en- 
liven the pages, and bring the book within the va- 
cation category. ‘Chancellor Bland, of Maryland, 
could not make a will clear enough to satisfy his 
heir without going into court to find out their rights 
under it.” ‘‘This case is a lesson to people, who, 
to save expense, try to find out their rights without 
consulting a lawyer.” ‘Exactly what Mr. Hylton, 
of Virginia, found to do with one hundred and 
twenty-five carriages (which the report says he kept 
‘exclusively for his own separate use, and not to let 
out to hire or for the conveyance of persons for 
hire’), is a query which is hard to answer, except 
on the theory that he was the proprietor of a circus.” 
“Things are often tolerated in a community for 
years, when all at once the people become suddenly 
virtuous, and abolish with great indignation some- 
thing that had not before that appeared to bother 
anybody.” Such statements as these sugar over a 
great deal of bitter law. We shall read Mr. Law- 
son’s little book through for amusement, and then 
we shall keep it within reach of our desk for very 
ready and serious reference. 

At the anniversary exercises of the law depart- 
ment of Yale college, which will take place on Tues 
day the 26th instant, the Hon. Thomas F. Bayard 
will deliver an oration on ‘‘The Responsibilities of 
the Legal Profession in a Republic.” This is a 
grand subject, and will probably be treated in an 
adequate manner by the distinguished orator. 


In Mr. August Belmont’s recent libel suit in New 
York, counsel seem unwarrantably to have gone out- 
side the issue and wantonly to have hurt that gen- 
tleman’s feelings by hinting that he had for all 
these years been living under an assumed name. 
Mr. Belmont seems unnecessarily to have lost his 
dignity and patience under the insult. The affair, 
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however, has furnished the text for some severe rep- 
rimands of the lawyers by the daily newspapers. It 
is rather amusing to read such lectures in newspapers 
which are everyday intruding on matters of the 
most sacred privacy, and grossly libelling the char- 
acter of private individuals and of political oppo- 
nents, merely to make money or to answer party 
ends. 


The first number of the Medico-Legal Journal to be 
published quarterly under the auspices of the Medico- 
Legal Society of New York, is an attractive octavo 
of 118 pages, with a varied and interesting table of 
contents, and a good portrait of the late Dr. Beard. 
Until now there has been no journal in any part of 
the world, devoted exclusively to this subject. <A 
great deal of matter important to lawyers appears 
from time to time in the papers read before this and 
similar societies, and this publication will perform a 
useful service in putting it within the convenient 
reach of the two professions. The publishers may 
be addressed at No. 55 Broadway, New York. 


———_>__—— 


NOTES OF CASES. 

N MeCaull v. Braham, United States Circuit 
Court for the Southern District of New York, 
March 20, 1883, 16 Fed. Rep. 37, it was held that 
when the contract* for the exclusive service of a 
singer in opera provided for ‘‘the forfeiture of a 
week’s salary, or the termination of the engagement 
at the manager’s option, without debarring him from 
enforcing the contract as he might see fit,” held, that 
this clause was not liquidated damages, and that an 
injunction should issue to restrain a threatened 
violation of the contract. The court, Brown, J., 
said: ‘*Contracts for the services of artists or 
authors of special merit are personal and peculiar; 
and when they contain negative covenants which 
are essential parts of the agreement, as in this case, 
that the artists will not perform elsewhere, and the 
damages, in case of violation, are incapable of 
definite measurement, they are such as ought to be 
observed in good faith and specifically enforced in 
equity. * * * In the present case it is however 
urged that the remedy by injunction should not be 
allowed on the ground that the plaintiff's damages 
have been liquidated by the first article of the con- 
tract above quoted; namely, that ‘for each and 
every breach of this rule the artist shall forfeit one 
week’s salary ;’ and the cases of Barnes v. McAllister, 
18 How. Pr. 534; Nessle v. Reese, 29 id. 882; Mott 
v. Mott, 11 Barb. 127, 134; and Trenor v. Jackson, 
46 How. Pr. 389, are cited in support of this view. 
* * * Where the provision of the contract is in 
the nature of a penalty, and not liquidated damages, 
it is well settled that such a provision will not 
prevent the remedy by injunction to enforce the 
covenant specifically; and the provision will be 
construed as a penalty, and not as liquidated dama- 
ges, where its plain object is to secure a perform- 





ance of the covenant, and not intended as the price 
or equivalent to be paid for a non-observance of it. 
Howard v. Hopkyns, 2 Atk. 371; Bird v. Lake, 1 
Hem. & M.111; Fox v. Scard, 33 Beav. 327; Sloman 
v. Walter, 1 Brown, ©. C. 418; Jones v. Heavens, 4 
Ch. Div. 636. * * * That the clause providing 
for the forfeiture of one week’s salary for each 
violation of this contract was in the nature of a 
penalty, and designed solely to secure the obser- 
vance of article 1, is manifest both from the general 
nature of the employment and the requirements of 
a manager of opera, as well as the express language 
of this article; because (1) the stipulation is not for 
the payment of a certain sum as liquidated damages, 
but only for the forfeiture of a week’s salary; (2) 
it gives an option to the plaintiff, instead of such 
forfeiture, to annul the engagement; (3) it declares 
that such forfeiture shall not disbar the plaintiff 
from enforcing the fulfillment of this contract in 
such a manner as he shall think fit, 7. ¢., by any 
available legal or equitable remedy, As the remedy 
by injunction is one of the remedies available, this 
language is equivalent to an express declaration that 
the provision for the forfeiture of a week’s salary 
for each violation shall not affect the right toa 
remedy by injunction. This last stipulation would 
not, indeed, influence the court, provided it was 
clear that the damages were intended to be liquida- 
ted at a specific sum, for which the defendant was 
to have the option of singing at any other theatre. 
But these several clauses taken together show con- 
clusively that no such thing was intended, and that 
the sole object was to secure the specific observance 
of the contract that the defendant should not sing 
elsewhere; and the plaintiff is therefore eutitled to 
restrain the violation of it.” 


In Airy v. Nelson, 89 Ark. 43, it was said, rather 
obiter, we think, that one who indorses a note that 
has been paid is not entitled to demand or notice 
of non-payment. The language used was: “ Not- 
withstanding the note and trust deed were no longer 
outstanding securities at the date of this agreement, 
yet they would have been liable on their indorse- 
ment; for that was a new contract. Nor was proof 
of notice and demand necessary to fix such liability. 
For an indorser of dishonored or past-due paper 
impliedly warrants that it is what it purports to be, 
viz., a subsisting, unpaid obligation; just as he 
warrants that it is genuine, and not a forgery; or 
as he warrants that it is not tainted by an illegal 
consideration, such as gaming or usury. Copp v. Me- 
Dougall, 9 Mass. 1; Turnbull v. Bowyer, 40 N. Y. 
456; Mays v. Cullison, 6 Leigh, 230.” We think 
the italicised words do not correctly state the law. 


In Archer v. Solor, Hamilton (Ohio) Common 
Pleas, 9 Cin. L. Bull. 324, the contrary has recently 
been held, the court observing: ‘‘The question 
aised by the demurrer, was whether an indorser of 
an overdue note was entitled to demand and notice 
of non-payment in order to make him liable on the 
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instrument. It seems to be well settled by the 
authorities that the indorsement of an overdue note 
is, as to the indorser, equivalent to making a new 
note, payable on demand; that the indorsee must 
make demand, and notify the indorser within a 
reasonable time, and upon failure to do so, the 
indorser is released. Also that the petition must 
aver the fact of demand and notice. The claim of 
plaintiff, that such indorser becomes a guarantor and 
not entitled to notice, is not supported by the 
authorities. The case of Parker v. Riddle, 11 Ohio, 
107, is against it and sustains the position taken by 
defendants, that the indorser after maturity is 
entitled to notice. The following authorities are in 
point: Edw. Bills and Notes, §§ 377, 380; Jonesv. 
Middleton, 29 Iowa, 188; Beebe v. Brooks, 12 Cal. 
308; Swartz v. Redfield, 13 Kans. 550; Greeley v. 
Hunt, 21 Me. 455; Colt v. Barnard, 18 Pick. 260; 
Dwight v. Emerson, 2 N. H. 159; Bishop v. Dexter, 
2 Conn. 419; Light v. Kingsbury, 50 Mo. 331; 
Branch Bank v. Gaffrey, 9 Ala. 153; McKinney v. 
Crawford, 8 8. & R. 351; Berry v. Robinson, 9 Johns. 
120; Course v. Shackleford, 2 Nott. & McCord, 283; 
Dan. Neg. Inst., § 996.” 


The defendants were prosecuted for larcency. 
They had received permission to pick up bricks that 
were left of a steam-saw-mill, belonging to the firm of 
Eisler & Sons, which had been destroyed by high 
water. Under the sand and rubbish they found 
parts of the saw, of the value 15 fl. and appropriated 
the same to themselves. The court below found them 
not guilty, and the public prosecutor appealed. The 
Court of Cassation rejected the appeal, for the 
following reasons: It has been found asa matter 
of fact that the articles mentioned had remained 
buried under the rubbish for one and a half years 
after the mill was destroyed, without the knowledge 
of the firm. The question then is not of articles 
misplaced, of which the owner knows that they are 
within a certain locality, to which he has access, 
but does not know exactly where; nor of articles 
forgotten, which were left at a strange place, 
without the owner's losing the fact from his mind 
that they were so left; we must rather apply to this 

ase the idea of articles lost, which applies where- 
ever the place, in which the articles are, is not, or is 
no longer, known to the last owner, or has become 
inaccessible to him in a permanent manner. From 
this condition of things it follows indeed, that the 
possibility to exercise an actual control over the 
articles has been removed, and therefore possession 
by the firm does not exist, but again from that fact 
it cannot be concluded that the firm has given up its 
property in the articles. There is no more question 
then of larceny, than of lawful occupancy; the 
offense is the concealment of articles found.— 
Vienna Juristische Biaetter. 


The vexed question of a provision for attorney’s 
fees in a note was decided in favor of the negotia- 
bility of such a note, in Adams v. Addington, United 





States Circuit, Northern District of Texas, January, 


1883, 16 Feb. Rep. 89, Pardee, J. “As shown by 
the note of Mr. Adelbert Hamilton to the case of 
Merchants’ Nat. Bank v. Sevier, 14 Feb. Rep. 662, 
the weight of authority is in favor of the negotia- 
bility of instruments containing stipulations similar 
to those contained in the one here sued on, And, 
on principle, why should such instruments not be 
negotiable? The amount to be paid at maturity is 
fixed and certain. As to what amount is to be paid 
in case of dishonor, and after maturity, there may 
be uncertainty, depending upon contingencies. Is 
not the same true of every promissory note negotiable 
by the law-merchant? The simplest one in form 
will carry with it an obligation to pay protest fees 
and interest in case of dishonor. The protest fees 
are contingent upon protest being made, and upon 
the number of indorsers notified, The interest pay- 
able is contingent upon time. Bills of exchange, 
which, in the matter of certainty of amount, stand 
upon the precise footing of promissory notes, carry 
with them an implied contract in case of dishonor 
to pay notarial expenses and interest (and in case 
of foreign bills payable abroad), re-exchange and 
expenses besides. That makers of promissory notes 
may make stipulations affecting their liability and 
the remedies to be taken against them in case of 
dishonor, and after maturity, without destroying the 
negotiable character of the notes, seems to be well 
settled. A note in the usual form to which is added, 
‘Waiving right of appeal and of all valuation and 
exemption law,’ is negotiable. Zimmermanv. Ander- 
son, 57 Penn. St. 421; Woollen v. Ulrich, 64 Ind. 
120. So is one with a power of attorney to confess 
judgment attached. Osborn v. Hawley, 19 Ohio, 
130; Cushman v. Welsh, 19 Ohio St. 536; Wirk v. 
Ins. Co., 39 Wis. 138; S. C., 20 Am. Rep. 39. So 
is one directing the appropriation of the proceeds of 
the note. Treat v. Cooper, 22 Me. 203. Likewise 
a stipulation may be made that no interest shall 
accrue prior to a certain date. JZelmer v. Krolick, 
36 Mich. 871. Or, if not paid at maturity, the note 
shall bear interest at an increased rate. Heughton 
v. Francis, 29 Ill. 244; Towne v. Rice, 122 Mass. 67; 
Parker v. Plymell, 23 Kans. 402. * * * Inall the 
foregoing instances of notes and bills of exchange, 
the amount to be paid at maturity was certain; the 
collateral or additionel contract, embodied in the 
instrument or supplied by the law, relating solely to 
the amount promised to be paid in the contingency 
of dishonor, and expenses thereby incurred. Now 
if negotiable instruments may carry with them, 
either as ‘ ballast ’ or ‘ baggage,’ a collateral contract 
in case of dishonor to pay reduced or increased 
interest, to waive delays and homestead exemptions, 
to confess judgment, to appropriate the proceeds, 
to sell collateral securities, to pay (in cases of bills) 
re-exchange and expenses, all without losing their 
negotiable character, there is no principle founded 
in reason which shall declare a promissory note to 
be not negotiable because it contains a collateral 
contract that in case of di ionor the maker shall 
pay the expenses directly resulting from his own 
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miscarriage or default. It seems to me, both on 


principle and authority, we properly ruled on the 
trial of this case that the note sued on was negotiable. 
If the note was negotiable the plaintiffs, who are 
innocent holders, may enforce the stipulation for 
attorneys fees against the maker. Hubbard v. Har- 
rison, 38 Ind. 323; British Bank v. Ellis, 6 Sawy. 97; 
Dan. Neg. Inst., § 62; and see Miner v. Bank, 53 
Tex. 559.” See ante, 447; Johnston v. Speer, 92 
Penn. St. 227; 8. C., 37 Am. Rep. 675, and note, 
677. 





INDEPENDENCE OF MARRIED WOMEN. 

eo have been two refreshing recent decisions 

relating to the rights of married women. One 
of them has already been reported in this journal, 
ante, 403, to the effect that a woman may devise to 
her husband on condition that he shall not marry 
again. This is one of the most righteous decisions 
ever made, and is a striking effectuation of the 
homely old proverb that ‘‘what is sauce for the 
goose is sauce for the gander.” Every right-minded 
lawyer has probably prevented one or more of his 
narrow-minded clients from imposing such a con- 
dition on his wife and contingent widow, and it 
will gratify all such lawyers to know that affluent 
wives hold a similar rod over their husbands. 

The other case, Moore v. Settle, Kentucky Court of 
Appeals, May 2, 1883, 4 Ky. L. Rep. and Jour. 972, 
arose under the statuts providing that the loser of 
money at cards, or any creditor, may recover it by 
action within a certain time, and after that time 
“any other person” may recover treble the amount, 
and held that the loser’s wife is such an “other 
person,” and may sorecover. The court said: ‘* It 
is frequently stated that in law the husband and wife 
are one person, the legal existence of the woman 
being incorporated and merged into that of her 
husband, under whose protection or cover she is 
supposed to perform everything. She is therefore 
called a feme covert, and is said to be covert baron, or 
under the protection and influence of her husband ; 
and her condition during her marriage is called her 
coverture. But the theory of their unified exis- 
tence has never been rigidly adhered to in any 
period of the law. The wife has always been sepa- 
rately liable to indictment and punishment for cer- 
tain criminal offenses. And early in the history of 
the law it was held that either one could have the 
other, under proper circumstances, bound over to 
keep the peace, and that the wife could prosecute 
and defend suits in her own name where she was ¢ 
sole trader by the custom of London; or where 
the husband was civiliter mortuus ; or where the 
husband was an alien enemy; or where the husband 
was an alien and had never been in the 
realm. And the tendency of all modern legislation 
and adjudication has been to enlarge the rights of 
married women, and to increase their facilities for 
the protection of those rights. While in some in- 
stances the law-making powers may have gone in 








this directien beyond what the welfare of society 
and the sacredness of the marriage relation demanded, 
still there are statutes of this kind that must meet the 
approval of all considerate people. And in Kentucky 
we have so many acts recognizing the separate rights 
and remedies of married women, that it can no 
longer be said her legal existence is so merged in 
that of her husband as to make them but one person 
inlaw. Many of those acts, like the one under con- 
sideration, relate to her remedies. For instance, a 
married woman, who comes to this Commonwealth 
without her husband, he residing elsewhere, may 
acquire property, make contracts and bring and 
defend actions as if unmarried; the wife of aknown 
inebriate can maintain an action in her own name, 
and for her benefit, to recover a penalty of twenty 
dollars from any person who procures or furnishes @ 
drink of liquor to her husband; and any married 
woman may sue or be sued alone in actions between 
herself and husband, in actions concerning her sepa- 
rate property, and in actions concerning her general 
property in which the husband refuses to unite. So 
we find that the Legislature has intended to give the 
wife, in all proper cases, the power to sue and de- 
fend separately from her husband. But even where 
the two must be joined as plaintiffs or defendants 
they are not treated as the same person. Process 
must issue in favor of or against the wife as well as 
the husband; the proceedings may be valid for or 
against the one and not the other. * * * Itis 
provided that if ‘any person’ shall cause the arrest 
and secure the conviction of a party guilty of steal- 
ing a horse or mule he shall be entitled to a reward 
of $50, which is to be obtained by proceedings in 
the court where the conviction was had, in which 
proceedings testimony is to be introduced and a trial 
had of the question, whether the ‘ person’ applying 
is entitled to the reward; andif the court finds that 
such person is so entitled, a judgment shall be 
entered to that effect; ‘and the person so allowed 
such reward ’ is to be paid out of the treasury by the 
production of a certified copy of the judgment to 
the auditor. Is not a married woman a ‘person’ 
within the provision of this statute ? So our statutes 
direct the keeper of the penitentiary to pay areward 
of $100 to ‘the person capturing and conveying 
back to the penitentiary’ any escaped convict. Is 
not a married woman a person within the meaning 
of that act? Could she not sue under the statute, 
providing a forfeiture of $200 to be recovered of a 
party who sells a package of fertilizer without getting 
the required certificate from the Commissioner of 
Agriculture? * * * Nor can we escape the con- 
clusion that by the phrase, ‘any other person,’ in 
the statute under consideration, the Legislature has 
included the wife of the loser among those in whom 
the right of action is to be vested. To take a dif- 
ferent view would necessitate our holding that the 
husband and wife were but one person —a position 
in conflict with all modern legislation, jurisprudence 
and experience.” 

The court cited Read vy. Stewart, 129 Mass. 407, 
arising under an almost precisely similar statute, and 
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holding exactly the same doctrine. The court there 
said: ‘‘It is scarcely necessary to say that within 
the last fifty years very great changes have been 
made respecting the rights and the disabilities of 
married women. If, in the early stages of such 
legislation, it could be said that the enlargement of 
a right or the removal of a disability was to be con- 
strued strictly, because in derogation of the common 
law, such a proposition could scarcely be maintained 
at the present time. Even if it cannot now be said 
that the policy of the Commonwealth is in this 
respect entirely changed, so that the rights which a 
married women shall possess are to be construed 
liberally, upon the presumption that she has all the 
rights of a feme sole, except such as are withheld 
from her by special provision, we certainly are not 
prepared to say that the same rules of construction 
should be acted upon now which were properly 
regarded when the common-law disabilities of 
married women began to be removed; and we are at 
least authorized to regard the language used by the 
Legislature when applied to married women, as we 
would regard it when applied to other persons.” 

On the other hand, in State v. Nugent, a recent 
case in an inferior court in New Jersey, it was held 
that the wife is not an ‘‘ other person” than her 
husband within the meaning of a statute forbidding 
malicious damage of the property of ‘‘any other 
person.”” And so the husband was held not liable 
for maliciously breaking his wife’s sewing-machine. 
Here however the question was as to the penal effect 
of the statute upon the husband himself, and the 
statute was strictly construed. 


——_> __—_ 


CONSTITUTIONALITY OF STATUTE AFFECT- 
ING DOWER. 
RHODE ISLAND SUPREME COURT, JANUARY 3, 1883. 


TALBOT Vv. TALBOT.* 


A statute of Rhode Island provides thus: ‘‘Whenever dower 
has been set out, or when said widow shall be entitled by 
decree of court to her perception of rents and profits, said 
court may, in lieu thereof, on application of the owner of 
said estate in fee, and after notice to said widow, au- 
thorize said owner to give security, satisfactory to 
said court, to said widow for the payment of 
the annual value of the dower so set off, and 
upon depositing said security with the clerk of said court, 
said‘owner shall be forthwith entitledto the full possession 
of said estate, relieved of any charge or lien on account 
of said dower right, except such as may be!made by 
nature of said security, as against said widow and all per- 
og claiming to hold the same by, through, or under 

er.”” 

Held, that this provision, so far as it relates to dower assigned 
before its enactment, is unconstitutional and void. 


ETITION under Pub. Laws R. L., ch. 315, of April 
21, 1882, to substitute security for a dower lien. 
The opinion statcs the case. 


Stephen A. Cooke, Jr., for petitioners. 
James G. Markland, for respondent. 


DurFeg, C. J. This an application under Pub. Laws, 
R. L, ch. 315, of April 21, 1882, entitled ‘*An act in 
addition to and amendment of chapter 229 of the public 


*To appear in 14 Rhode Island Reports. 








statutes, ‘of dowerand of jointure.’”’ The applica- 
tion shows that the applicants are the sole 
heirs at law of the late George W. Talbot, 
and the owners in fee of certain land, lying in 
the city of Providence, described in the application, 
which they inherited from him: that the respondent 
is the widow of of the said George, and that at the 
March Term of this court, A. D. 1881, she recovered 
judgment for dower against the applicants, by which 
it was considered that she should recover “her seisin 
of a third part of the rents, issues, and profits” of said 
land, ‘‘ to hold to her in severalty, to the amount or 
value of one hundred dollars per annum,’ dower be- 
ing assignable in that form under the statute, Gen. 
Stat. R. I., ch. 218, §$ 2, 11, and by which also execu- 
tion was awarded to her to put her “in perception of 
said one-third part of said rents, issues, and profits, to 
the amount or value aforesaid.’”’ See Talbot v. Tulbot, 
13 R. I. 336. The fourth section of said chapter 
315 provides, ‘‘ Whenever dower has been set out 
* * * or when said widow shall be entitled by de- 
cree of court to her perception of rents and profits, 
said court (i. e. the Supreme Court), may ih lieu 
thereof, on application of the owner of said estate in 
fee, and after notice to said widow, authorize said 
owner to give security satisfactory to said court, to 
said widow, for the payment of the annual value of 
the dower so set off * * * and upon depositing 
said security with the clerk of said court, said owner 
shall be forthwith entitled to the full possession of 
said estate, relieved of any charge or lien on account 
of said dower right, except such as made by na- 
ture of said security, as against said widow and all 
persons claiming to hold the same by, through, or 
under her.”** * * The application here is for leave 
to give security, under this provision, for the annual 
value of the dower assigned by the respondent as 
aforesaid, in relief of the estate out of the rents, issues 
and profits of which it was assigned. The respondent 
resists the application, and contends that the provis- 
ion applies only to dower hereafter to be assigned, or 
if it be held to apply to dower heretofore assigned, that 
it isso far unconstitutional and void. We are not 
persuaded that the provision was not intended to apply 
to dower assigned before its enactment; but we are 
clear, if it was intended so to apply, that therein, so 
far as it was intended soto apply, it is unconstitutional 
and void. Under the judgment before mentioned the 
widow took a freehold or life estate, to the extent of 
one hundred dollars per annum, in the rents, issues, 
and profits of the land aforesaid. Under the judg- 
ment the estate became vested instantly, though it did 
not immediately begin in enjoyment. The estate 
though created under the statute by the judgment, is 
in substance and effect, a rent charge, and must be 
governed by the analogies of a rent charge. A rent 
charge seldom exists in this country other than for 
years, but at common law it is regarded as an incor- 
poreal hereditament, the owner of which may have it 
for years, for life, in fee-tail or fee simple. Estates of 
this kind have many of the incidents of corporeal es- 
tates. If held in fee, or fee-tail, they are subject to 
dower or curtesy, and are alienable or transmissible 
by will or descent. 2 Greenleaf’s Cruise, Tit. XX VIII, 
ch. 2; Williams on Real Property, 334-340. The 
dower here assigned to the widow is therefore as 
much real property, and as much a vested estate or 
right, as if it had been assigned in the land itself, and 
the question is whether it is in the power of the 
general assembly to take it from her, in invitam, and 
transfer it to the owners of the fee on their simply giv- 
ing to her security for the payment of its annual value 
to her. Clearly not. It has been repeatedly decided 
that a Legislature has no power to take A.’s vested 
estate, or any part of it, away from him and transfer 
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it to B., for private use, on B.’s paying or securing to 
him its value; and yet that is exactly what is at- 
tempted to be done, with some little circuity of pro- 
ceeding, by the provision above recited. Cooley Const. 
Lim. *357, *531; Taylor v. Porter, 4 Hill, N. Y. 
140; Osborn v. Hart, 24 Wis. 89; Sadler v. Langham, 
34 Ala. 311; White v. White, 5 Barb., S. C. 474; Bank- 
head v. Brown, 25 Iowa, 540; Nesbitt v. Trumbo, 39 Il. 
110; Wilkinson v. Leland, 2 Pet. 627, 653; 2 Kent Com. 
*340. The counsel for the applicants contends 
that the provision does not affect the estate or right 
of the widow, but merely modifies her remedy. We 
cannot assent to that view. If the provision be car- 
ried into effect, the widow loses her incorporeal free- 
hold estate in the rents, issues, and profits altogether, 
and gets in exchange for it merely a bond or some 
other security for its yearly value, which is quite a 
different thing. 
Petition dismissed. 


—— 


ACTION BY PARENT FOR SEDUCTION. 








NEW JERSEY SUPREME COURT, NOVEMBER TERM, 
1882. 





OGBORN V. FRANCIS.* 

In an action by a father for the seduction of his daughter, 
the gist of the action is the loss of the service of the 
child, and in absence of proof of such loss, there can be 
no recovery. 

The facts of the parental relation, that the child was a minor, 
and the seduction, will not alone justify an action. 


CTLON brought by Archibald R. Ogborn against 
Isaac P. Francis, for the seduction of his daughter, 

Elizabeth Ogborn, a minor. There was a verdict of 
guilty rendered, and the damages assessed at $3,000. 

On rule to show cause why the verdict should not 
be set aside. 

Chilion Robbins, for plaintiff. 

Jos. D. Bedle, for defendant. 


Beas.ey, C. J. The legal question to be solved in 
this case is whether given the minority of the daughter, 
the father can sue, under all possible circumstances, 
for her seduction, he not having connived at her of- 
fense. The case incontestably shows that this plaintiff 
had lost his wife two or three years before the alleged 
incontinence of his child, and at that time, she being 
about sixteen years of age, he had gone to the State of 
Iowa, leaving the child to shift for herself. From 
then to the alleged seduction which occurred, if at all, 
nearly three years after this abandonment, the 
daughter was compelled to provide for herself, without 
paternal guidance or control, for the father took no 
heed of the whereabouts of his child or of her doings, 
During this period she put herself to service in various 
households, changing her place of residence frequently, 
and living in this State or out of it at will. At the 
time of her alleged betrayal she was the hired servant, 
by the month, of the father of the defendant. It is 
plain therefore that if this suit will lie, its legal con- 
stituents are the relationship of parent and child, the 
minority of the child, and the fact of her seduc- 
tion. 

By the established rules of the common law, an 
action of this class did not rest at allon the parental 
relationship. If such had been the foundation of the 
remedy it would, upon principal, have extended to 
cases arising after the majority and emancipation of 
the child, for the injury to parental affection does not 
take its measure from the age or dependence of the 
child. If the feelings of nature be alone regarded, the 











* Appearing in 15 Vroom’s (44 N. J. Law) Reports. 


blow to the father is quite as great if a child, after 
emancipation, be seduced as it is if the same child 
lapses from virtue during her minority. It is there- 
fore the recognized doctrine that the parental relation- 
ship is no part of the basis of suits of this character; 
such suits, as their legal ground, rest exclusively on 
the relationship of master and servant. I shall 
not pause to inquire, as is done in some of the decis- 
ions in this country, whether this doctrine originated 
in a barbarous age, and is incompatible with the edu- 
cated intelligence of our own times, for I cannot forget 
that the body of the common law had the same origin 
and much of it has been subject to the same criti- 
cisms, and that a court seeks to kuow what the law is 
and not what it should be. Consequently the only 
question to be now considered is, whether the circum- 
stance existing in the present case, that the plaintiff's 
daughter was a minor, constitutes her, de jure, his 
servant. This is the only possible contention in favor 
of this action, and I think it is opposed by the entire 
series of English decisions, as well as by the ten- 
dency of judgments, judicial dicta and practice in this 
State. 

That the loss of service forms the gravemen of an ac- 
tion by a parent for an injury to his child, is fully and 
variously illustrated in the English decisions. The 
principle was exhibited in a striking form in the case 
of Hall v. Hollander, reported in 4B. &. C. 660. The 
action was in trespass for driving carelessly a carriage 
against the plaintiff’s son and servant, as the declara- 
tion alleged, whereby the father was deprived of the 
services of his child and put to expense in the care of 
his hurts; but it being shown on the trial that the 
child was only two years old, and therefore incapable 
of occupying the status of a servant, the plaintiff took 
nothing by his action. Of course the decision would 
have been the opposite, if as is claimed in the present 
case, the elements of alegal claim were to be consti- 
tuted out of the relation of parent and child, the mi- 
nority of the child and an injury to the latter. 

In Grinnell v. Wells, 7 Man. & G. 1033, with respect 
to the facts involved is to be found a counterpart of 
those now before the court. The plaintiff in that case 
was a poor person, whose daughter, being a minor and 
unmarried, lived at service and supported herself, and 
was debauched by her employer, and on the proof of 
these facts, Chief Justice Tindall, at the trial, non- 
suited the plaintiff, and on a motion at bar for a new 
trial, said he remained of the same mind, for it had 
always been held that the loss of service must be 
alleged in the declaration, and that the loss of service 
must be proved at the trial, or the plaintiff must 
fail. 

To thesame effect are the declarations of all the 
judges, upon a substantially similar state of facts, in 
the case of Davies v. Williams, 10 Ad. & Ex: (N. 8.) 725. 
But as in the decisions of the courts at Westminster, 
there is a complete concurrence on this topic, I shall 
content myself with a reference to the following cases, 
without a statement of the circumstances giving rise 
to the respective judgments: Bennett v. Allcott, 2T. R. 
166; Harper v. Luffkin, 7 B. & C. 387; Deanv. Peel, 
5 East, 45; Terry v. Hutchinson, L. R., 3 Q. B. 598; 
Hedges v. Tagg, L. R., 7 Exch. 283; Harris v. Butler, 2 
M. & W. 539; Blaymire v. Haley, 6 id. 55. 

In the decisions on this subject in this State, a sim- 
ilar doctrine has been uniformly propounded and en- 
forced. Thus as early as the year 1796, in the case of 
Vun Horn vy. Freeman, 1 Halst. 322, Chief Justice 
Kinsey thus marks out the only foundation which 
will support a suit of this nature. His language is: 
‘In actions of this kind it must also be prcved that 
the daughter stands, in some degree, in the relation of 
servant to her father. This is, technically speaking, 
the gist of the action; but the slightest evidence has 
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been held sufficient to support this part of the case.” 
And in conclusion, he says: ‘For my own part, I 
think that whilst the daughter is under age, and is 
maintained by the parent, he always has sufficient in- 
terest in her labor and services to afford a foundation 
for this action.”” And this isthe doctrine, so far as 
my knowledge extends, which has been uniformly en- 
forced at trials by the courts in this State from that 
time to the present. There is no case, so far as is 
known, which has gone, in the least degree, further 
than the one just citedin upholding any one of these 
suits. The general rule is also recognized in Coonv. 
Moffitt, 2 Penn. 583; Sutton v. Huffman, 3 Vroom, 58. 

In the case before the court there is no reasonable 
ground on which either an actual or constructive 
service of this child to her parent is to be predicated. 
At the time of her incontinence she, with the implied 
assent of the plaintiff, was in the service of another 
person by force of acontract for a definite period, and 
her father neither maintained nor controlled her; and 
consequently, as she was in no sense his servant, it is 
out of the question to permit ajury to say that he was 
deprived of her services by the act of the defendant. 
The plaintiff should have been non-suited on the ad- 
mitted facts of the case. 

Let the rule be made absolute. 
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DISTURBANCE OF WORSHIP BY RAILWAY 
COMPANY. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 23, 1883. 


BELLEMONT & OnI0 Co. v. FirtaH Baptist Cuurcu. 

An authority to a railroad company to construct such works 
in a city as might “ be necessary and expedient ” in order 
to the proper completion and maintenance of its road, 
held not to exempt it from liability to a church corpora- 
tion for a disturbance of the worship of the church congre- 
gation, by the noise of its engines and machinery, and the 
smoke from its chimneys where it constructed its machine 
shop near to the church building. 

A corporation is liable for injury to another corporation from 
a nuisance maintained by the former. 

The church was entitled to recover for the discomfort and in- 
convenience to it from the nuisance maintained by the 
railroad company, notwithstanding the market value, for 
sale, of the church property was not depreciated. 

l* error to the Supreme Court of the District of 

Columbia. 

The Fifth Baptist Church, the plaintiff in the court 
below is a religious corporation, created under the 
general incorporation act of Congress in force in the 
District of Columbia. It owns a building in the city 
of Washington situated on D street, between Four- 
and-a-half and Sixth streets, which was erected and 
bas been used by it as a church for many years. The 
defendant in the court below, the Baltimore & Poto- 
mac Railroad company, is a corporation created under 
the laws of Maryland, and is authorized by act of 
Congress to lay its track witbin the limits of the city, 
and to construct other works necessary and expedient 
to the proper completion and maintenance of its road, 

The plaintiff alleges that the defendant, in 1874, 
erected an engine-house and machine-shop on a 
parcel of land immediately adjoining its church edifice, 
and has since used them in such a way as to dis- 
turb, on Sundays and other days, the congregation as- 
sembled in the church, to interfere with religious ex- 
ercises therein, break up its Sunday-schools, and 
destroy the value of the building as a place of public 
worship. It therefore brought the present suit in the 
Supreme Court of the district for the damages it had 
sustained. The defendant pleaded the general issue, 





On the trial evidence was given to show that the 
Fifth Baptist church has owned and used the premises 
described as a place of worship since 1857; that the 
present church building was begun in 1867, and since 
1868 or 1869 has been continuously occupied by the 
church as its house of worship; that in 1872 the de- 
fendant erected upon a parcel of ground immediately 
adjoining the premises on the west, and from April, 
1874, till the commencement of this suit, maintained 
an engine-house and machine-shop, where a_ large 
number of locomotives and steam-engines were 
housed and their fires made, and to and from which 
the engines were propelled, and in which they were 
coaled, watered, repaired, and otherwise used; that 
when the ground was first broken for the erection of 
these works the plaintiff advised the company, that if 
put there, they would prove to be a nuisance and 
ruinous to the plaintiff's interests, and protested 
against their erection; that the company, however, 
paid no heed to this protest, but proceeded to erect 
the works upon the building line of its own premises 
within five and a half feet from the church edifice, and 
constructed upon the engine-house sixteen smoke- 
stacks, lower in height than the windows of the main 
room of the church; that the nearest of the smoke- 
stacks was less than sixty feet from the windows, and 
the others were in a semi-circular curve, at gradually 
increasing distances; that during this period — from 
April, 1874, to the commencement of the present suit 
— the plaintiff was accustomed to have on every Sab- 
bath day Sunday-school exercises in the morning, 
preaching in the forenoon, and preaching in the 
evening; and that religious services were also held in 
it on Wednesday evening of every week, and on the 
first Tuesday and Friday evenings of every month, and 
at intervals protracted religious meetings were held in 
it every night in the week except Saturday night; that 
during this period these services were habitually in- 
terrupted and disturbed by the hammering noises 
made in the workshops of the company, the rumbling 
of its engines passing in and out of them, and the 
blowing-off of steam; that these noises were at times 
so great as to prevent members of the congregation, 
sitting in parts of the church farthest from the shops, 
from hearing what was said; that the act of blowing 
off steam occupied from five to fifteen minutes, and 
frequently compelled the pastor of the church to sus- 
pend his remarks; that this was of habitual cecurrence 
during the day and night, and on Sundays as well as 
other days; and that in the summer time, when the 
windows of the church were opened for air, smoke, 
cinders, and dust were blown from the 
through the windows of the church, settling upon the 
pews and furniture, and soiling the clothes of the oc- 
cupants, accompanied by an offensive odor, which 
greatly annoyed the congregation. 

Evidence was also given to show that the railroad 
company, which was authorized to lay its track along 
only Virginia avenue inthe city, had constructed a side 
track from the avenue to its workshops, crossing a 
part of D street and its sidewalk at a distance of about 
100 feet from the door of the church; that the locomo- 
tives were allowed to stand at the entrance of its 
premises with their cow-catchers protruding several 
feet beyond the enclosure, and sometimes to stand 
across the sidewalk which two-thirds of the 
congregation were obliged to pass in going to and 
from the church; that the access of the church was 
thereby obstructed and rendered dangerous, and on 
several occasions members had barely escaped being 
run over by the sudden starting of the locomotives 
without note or warning; that the congregation had 
been thereby diminished, and the attendance upon the 
Sunday-school decreased by about one-fourth; that 
the Sunday-school was a source of revenue to the 
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plaintiff, having contributed to the construction and 
improvement of the church building, and this revenue 
was proportioned to the attendance thereon; that the 
property of the plaintiff was nearly ruined for church 
purposes by the proximity of the works of the de- 
fendant, and the noise, smoke, cinders, and dust which 
they created; that the rental value was ordinarily 
from $1,200 to $1,600 per annum, but that with the de- 
fendant’s works adjoining it could hardly be 
rented at all; and that those works had depreciated 
the value of the property fifty per cent. 

To meet the facts thus established, and as a defense 
to the action, the railroad company gave evidence to 
show that it ran about sixty trains a day over its road in 
thecity of Washington during week days,and about ten 
trains on Sundays; that its locomotives were the best 
known in the business; that it employed about 200 
men who were all skillful in their particular branches 
of work, and well behaved; that in the engine and re- 
pair shop no more noise was made than was necessary ; 
that every precaution was taken on Sundays to pre- 
serve quiet in the neighborhood of the church; that 
the main shop of the company was in the city of Balti- 
more, and the shop and engine-house in Washington 
were used only for making casual and temporary re- 
pairs in order to keep the machinery and engines in 
operation; that the smokestacks were higher than re- 
quired by the building regulations in force in Wash- 
ington; that the engine-house and work-shops were 
skillfully and carefully constructed with suitable ap- 
pointments and appliances; that the bells of the loco- 
motive were not rung, nor the whistle sounded, ex- 
cept when an accident was liable to occur; and that 
when the engines were brought into the house the 
steam ordinarily was not blown off but allowed to go 
down. 

The main reliance however of the railroad company 
to defeat the action was the authority conferred upon 
it by the act of Congress of February 5, 1867, to ex- 
ercise the same powers, rights, and privileges in the 
construction of a road in the District of Columbia, the 
line of which was afterward designated, which it could 
exercise under its charter in the construction of a road 
in Maryland, with some exceptions, not material here. 
By its charter it was empowered to make and con- 
struct all works whatever which might ‘‘ be necessary 
and expedient ’’ in order to the proper completion and 
maintenance of the road. 

The act of Congress provided that the road which 
the company was authorized to construct should enter 
the city at such place and pass along such public street 
or alley to such terminus as might be allowed by Con- 
gress, upon the presentation of a survey and map of its 
proposed location. Subsequently Congress allowed the 
company to enter the city with its railroad, by one of 
two routes, as it might select. It selected the one by 
which the road is brought along Virginia avenue, in 
front of the church of the plaintiff, to the intersection 
of South C and West 9th streets. 

The testimony of the parties being closed, the plaint- 
iff prayed three instructions to the jury, which were 
given by the court with additions toeach. They 
are as follows: 

First instruction prayed: 

“Tf the jury find from the evidence that the engine- 
house of the defendant is used for receiving its engines 
when they come into the city after a trip; that after 
coming into said engine-house such engines more or 
less frequently blow off their steam, and that such 
blowing off of steam makes a loud and disagreeable 
noise, and that such engines are put in the stalls in 
said house, and emit the smoke from their fires 
through the chimneys of said house, and that the said 
engine-house is used for the purpose of a shop in 
which to make a certain class of repairs upon the en- 


gines and cars of the defendant, and that aloud noise 
of hammering is created in making such repairs, and 
that said engine-house is also used to receive coal for 
coaling the engines of defendant before going out, and 
that they are all coaled therein, and also get up their 
fire and steam therein, and further find that said 
house is located so near the church of the plaintiff that 
the noises from said engine-house can be distinctly 
heard inside of the said church, and also that the 
chimneys of said engine-house are so constructed that 
the tops thereof are not as high as the tops of the 
windows of said church, and shall further find that the 
smoke from said chimneys is thrown through said 
windows into said church in such quantities and so 
generally as to be a common annoyance and incon- 
venience to the congregation worshipping therein, and 
that said noises in said yard of blowing off steam are 
of daily and nightly occurrence, and are so distinctly 
heard in said church on Sundays, as well as the days 
of the week, as to annoy, harass, and inconvenience 
the congregation when engaged in divine worship 
therein, and that they disturb and greatly inconven- 
ience the congregation in the enjoyment of said build- 
ing asachurch, then the plaintiff is entitled to re- 
cover, provided the jury find that said church was 
located upon the spot where it now is before the de- 
fendant established its engine-house in its present po- 
sition, and provided the jury further find that the an. 
noyance and inconvenience to said congregation from 
the smoke and noises above mentioned occurred within 
three years before the date at which this suit was 
brought, and provided further that said noises and 
smoke depreciated the value of the property of the 
plaintiff within the period from April 1, 1874, to 
March 22, 1877.” 

The court granted this prayer and gave the instruc- 
tion, adding to it a charge, as follows: 

“If you find all these facts, then this shop isa nuis- 
ance, and a special annoyance to the congregation 
that worship in this church. Every man has a right to 
the comfortable enjoyment of his own house, in which 
enjoyment a neighbor cannot molest him; and no 
grant conferred by proper authority upon any corpor- 
ation to construct a railroad along the public streets, 
or to build shops, can be construed as authorizing that 
company to construct a nuisance. If the work is of 
such a necessary kind that the company must have it, 
if the shop is of that character, and yet is a nuisance 
in the neighborhood, they must find some other place 
to put it. No Legislature has a right to establish a 
private nuisance.”’ 

Second instruction prayed : 

‘The actual amount of pecuniary loss to the plaint- 
iff is not necessarily the rule of damages in actions like 
the present. In estimating the amount of compensa- 
tion to the plaintiff for the injury, if any, found to 
have been sustained by it, the jury may determine the 
extent of the injury and the equivalent damages, in 
view of all the circumstances of said injury to said 
plaintiff, of depreciation in the value of its property 
during the period embraced in this suit, and of inter- 
ference with the uses to which said property was de- 
voted by said plaintiff during said period, and of all 
other particulars, if any, wherein the plaintiffis shown 
to have been injured during said period, and for 
which, under the instructions of the court, said plaint- 
iff is entitled to recover.”’ 

This prayer was granted and the instruction given, 
accompanied with the following charge to the jury: 

‘That prayer, I think, is substantially right. The 
suit is bronght by a congregation duly incorporated, 
and they have brought an action to recover damages 
for their inconvenience and discomfort in consequence 
of the acts of the defendant. It is the personal dis- 
comfort more than any thing else which is to be con- 
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sidered in regard to the assessment of damages. Now 
I can very easily imagine, and it may often happen, 
that the construction of au improvement such as this 
might increase the value of property in the vicinity, 
and I am not sure at all that the erection of this work 
shop in that neighborhood may not really have in- 
creased the intrinsic value of the property belonging 
to this congregation. The evidence in the case does 
not, as it seems to me, show that this property has 
been depreciated by the construction of that workshop. 
We can imagine, and it is not a far-fetched imagina- 
tion either, that the effect of such a workshop in that 
neighborhood might be to collect a population around 
it, and thus increase the population in that neighbor- 
hood, and really enhance the value of property; and 
yet the congregatiou would be entitled to recover 
damages (although their property might have increased 
in value) because of the inconvenience and discomfort 
they have suffered from the use of the shop. The 
congregation has the same right to the comfortable en- 
joyment of its house for church purposes that a private 
gentleman has to the comfortable enjoyment of his 
own house, and it is the discomfort which is the 
primary consideration in allowing damages.” 

Third instruction prayed: 

“Ifthe jury find from the evidence, that among 
other purposes, the plaintiff's church was used by the 
said plaintiff as a school-house for the instruction of 
children on the Sabbath day, and that a revenue was 
derived from such school, depending for the amount 
thereof upon the number of children attending said 
school, and shall also find that the defendant was in 
the habit of allowing its engines, with steam on and 
ready to move out over D street, to lie adjacent to the 
sidewalk of said D street, adjacent to its work-shop 
and engine-house, and that in consequence of said en- 
gine being so allowed to occupy such position, the 
number of pupils attending said school was diminished, 
and that from the said cause the number of the pupils 
of the said school was lessened within the period from 
March 22, 1874, to March 22, 1877, then the jury will con- 
sider the extent of such special damage tv the plaint- 
iff, should they find such special damage an element 
in making up their verdict in this case.” 

This prayer was grauted and the instruction given, 
accompanied with the following charge: 

“T grant that prayer because there is some evidence 
that this congregation used that church partly for a 
Sunday-school where children are instructed, and that 
those children were in the habit of contributing, 


and have contributed, sums of money to the 
support of the church. A party is entitled 
to .be compensated, not only for actual dam- 


ages sustained from the acts of the defendant; but in 
a case like this, is entitled to his damages for a con- 
tinuous and threatened danger. A man is entitled to 
recover damages from the owner of an adjoining 
property ready to tumble down upon himself or his 
family. That isa threatened danger, and although 
the danger may not have been actually sustained, yet 
people are not to be kept in alarm constantly, by a 
threat of danger. It may fall upon him at any time, 
and a court of chancery would direct it tojbe removed, 
and on an indictment for a nuisance of that kind it 
would be removed. 

** But in private actions like this, it may be taken 
into consideration by the jury whether those engines, 
standing inside the house and passing out and in so 
frequently as they do, and in that place, produce a 
reasonable and fair apprehension of danger to persons 
passing to that church, especially to children passing 
to Sunday-school. You can take that element into 
your consideration.” 

To each of these instructions the defendant ex- 
cepted. It also requested the court to give several 








other instructions, the purport of which was that if the 
railroad company constructed its smokestacks on the 
repair-shop in the usual and ordinary manner, and 
built them as high as required by the building regula- 
tions in force in Washington, the plaintiff could not 
recover for any damage caused by smoke from such 
smokestacks; that the company possessed the right to 
select the location in question, and to construct, 
maintain, and use upon it such engine-house and other 
works as were necessary and expedient for the con- 
struction, maintenance, and repair of its road and 
engines, and to occupy the premises for that purpose; 
and that if the jury found that the inconveniences 
complained of were no more nor greater than the 
natural or probable result of maintaining such engine- 
house and repair-shop; or found that in the occupa- 
tion and use of the property and management of its 
business, the company exercised such reasonable care 
as a person of ordinary prudence and caution would 
exercise under the circumstances, it was not liable for 
any damages; and that if the company did not use 
reasonable care in the construction of the smokestacks 
on the engine-house or repair-shop, the plaintiff was 
only entitled to recover interest for three years on the 
difference between the value of the property, as it 
would have been if the defendant’s smokestacks had 
been carefully constructed, and the actual value as 
reduced by the smoke from them; that the defendant 
was entitled to construct and use the side track across 
D street; and that the plaintiff could not recover, be- 
ing a corporation, for any inconvenience which mem- 
bers of the congregation assembled in itschurch might 
suffer from the noise and offensive odors occasioned 
by the defendant's engines and shops. 

The court refused to give these instructions, and the 
jury found for the plaintiff $4,500 damages, and the 
judgment entered thereon was affirmed at the General 
Term of the Supreme Court of the District. To re- 
view that judgment the defendant brought the case 
here on a writ of error. 

Fretp, J. If the facts are established which the 
evidence tended to prove, and from the verdict of the 
jury we must so infer, there can be no doubt of the 
right of the plaintiff to recover. The engine-house 
and repair-shop of the railroad company, as they were 
used, rendered it impossible for the plaintiff to occupy 
its building with any comfort as a place of public 
worship. The hammering in the shop, the rumbling 
of the engines passing in and out of the engine-house, 
the blowing off of steam, the ringing of bells, the 
sounding of whistles, and the smoke from the chim- 
neys, With its cinders, dust, and offensive odors, 
created a constant disturbance of the religious exer- 
cises of the church. The noise was often so great that 
the voice of the pastor while preaching could not be 
heard. The chimneys of the engine-house being 
lower than the windows of the church, smoke and 
cinders sometimes entered the latter in such quanti- 
ties as to cover the seats of the church with soot and 
soil the garments of the worshippers. Disagreeable 
odors added to the noise, smoke, and cinders, ren- 
dered the place not only uncomfortable but almost un- 
endurable as a place of worship. As a consequence, 
the congregation decreased in numbers, and the Sun- 
day-school was less numerously attended than pre- 
viously. 

Plainly the engine-house and repair-shop, as they 
were used by the railroad company, were a nuisance 
in every sense of the term. They interfered with the 
enjoyment of property which was acquired by the 
plaintiff long before they were built, and was held asa 
place for religious exercises,for prayer and worship; and 
they disturbed and annoyed the congregation and Sun- 
day-school which assembled there on the Sabbath and 
on different evenings of the week. That is a nuisance 
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which annoys and disturbs one in the possession of his 
property, rendering its ordinary use or occupation 
physically uncomfortable to him. For such annoy- 
ance and discomfort the courts of law will afford re- 
dress by giving damages against the wrong-doer, and 
when the cause of the annoyance and discomfort are 
continuous, courts of equity will interfere and re- 
strain the nuisance. Crump v. Lambert, L. R., 3 Eq. 
409. 

The right of the plaintiff to recover for the annoy- 
ance and discomfort to its members in the use of its 
property, and the liability of the defendant to re- 
spond in damages for causing them, are not affected by 
their corporate character. Private corporations are 
but associations of individuals united for some com 
mon purpose, and permitted by the law to use a com- 
mon name, and to change its members without a dis- 
solution of the association. Whatever interferes with 
the comfortable use of their property, for the purposes 
of their formation, is as much the subject of complaint 
as though the members were united by some other 
than a corporate tie. Here the plaintiff, the Fifth 
Baptist church, was incorporated that it might hold 
and use an edifice, erected by it, as a place of public 
worship forits members and those of similar faith 
meeting with them. Whatever prevents the comforta- 
ble use of the property for that purpose by the mem- 
bers of the corporation, or those who, by its permis- 
sion, unite with them in the church, is a disturbance 
and annoyance, as much so as if access by them to the 
church was impeded and rendered inconvenient and 
difficult. The purpose of the organization is thus 
thwarted. It is sufficient to maintain the action to 
show that the building of the plaintiff was thus ren- 
dered less valuable for the purposes to which it was 
devoted. 

The liability of the defendant for the annoyance and 
discomfort caused is the same also as that of individu- 
als for a similar wrong. The doctrine which formerly 
was sometimes asserted, that an action will not lie 
against a corporation for a tort, is exploded. The same 
rule in that respect now applies to corporations as to 
individuals. They are equally responsible for injuries 
done in the course of their business by their servants. 
This is so well settled as not to require the citation of 
any authorities in its support. 

It is no answer to the action of the plaintiff that the 
railroad company was authorized by act of Congress to 
bring its track within the limits of the city of Washing 
ton, and to construct such works as were necessary 
and expedient for the completion and maintenance of 
its road, and that the engine-house and repair-shop in 
question were thus necessary and expedient; that they 
are skillfully constructed; that the chimneys of the 
engine-house are higher than required by the building 
regulations of the city, and that as little smoke and 
noise are caused as the nature of the business in 
them will permit. 

In the first place, the authority of the company to 
construct such works as it might deem [necessary and 
expedient for the completion and maintenance of its 
road did not authorize it to place them wherever it 
might think proper in the city, without reference to 
the property and rights of others. As well might it 
be contended that the act permitted it to place them 
immediately in front of the president’s house, or of 
the capitol, or in the most densely populated locality. 

Indeed, the corporation does assert aright to place 
its works upon property it may acquire anywhere in 
the city. 

Whatever the extent of the authority conferred, it 
was accompanied with this implied qualification, that 
the works should not be so placed as by their use to 
unreasonably interfere with and disturb the peaceful 
and comfortable enjoyment of others in their property. 








Grants of privileges or powers to corporate bodies, like 
those in question, confer no license to use them in dis- 
regard of the private rights of others, and with immu- 
nity for their invasion. The great principle of the 
common law, which is equally the teaching of Christ- 
ian morality, so to use one’s property as not to injure 
others, forbids any other application or use of the 
rights and powers conferred. 

Undoubtedly a railway over the public highways of 
the district, including the streets of the city of 
Washington, may be authorized by Congress, and if 
when used with reasonable care it produces only that 
incidental inconvenience which unavoidably follows 
the additional occupation of the streets by its cars 
with the noises and disturbances necessarily attending 
their use, no one can complain that he is incommoded. 
Whatever consequential annoyance may necessarily 
follow from the running of cars on the road with 
reasonable care is damnum absque injuria. The private 
inconvenience in such case must be suffered for the 
public accommodation. 

But the case at bar is not of that nature. It isa case 
of the use by the railroad company of its property in 
such an unreasonable way as to disturb and annoy the 
plaintiff in the occupation of its church to an extent 
rendering it uncomfortable as a place of worship. It 
admits indeed of grave doubt whether Congress could 
authorize the company to occupy and use any 
premises within the city limits, in a way which 
would subject others to physical discomfort and 
annoyance in the quiet use and enjoyment of their 
property, and at the same time exempt the company 
from the liability to suit for damages or compensation, 
to which individuals acting without such authority 
would be subject under like circumstances. Without 
expressing any opinion on this point, it is sufficient to 
observe that such authority would not justify an in- 
vasion of others’ property, to an extent which would 
amount to an entire deprivation of its use and enjoy- 
ment, without compensation to the owner. Norcould 
such authority be invoked to justify acts, creating 
physical discomfort and annoyance to others in the 
use and enjoyment of their property, toa less extent 
than entire deprivation, if different places from those 
occupied could be used by the corporation for its pur- 
poses, without causing such discomfort and annoy- 
ance. 

The acts thata Legislature may authorize, which, 
without such authorization, would constitute nuis- 
ances, are those which affect public highways or pub- 
lic streams, or matters in which the public have an 
interest and over which the public have control. The 
legislative authorization exempts only from liability 
to suits, civil or criminal, at the instance of the State; 
it does not affect any claim of a private citizen for 
damages for any special inconvenience and discomfort 
not experienced by the public at large. 

Thus in Sinnickson v. Johnson, 2 Harrison, 151, it 
was held by the Supreme Court of the city of New 
Jersey that an act of the Legislature authorizing an 
individual to erect a dam across a navigable water 
constituted no defense to an action for damages for 
an overflow caused by thedam. ‘It may be lawful,” 
said the court, ‘‘for him [the grantee of the power] 
and his assignees to execute this act, so far as the 
public interests, the rights of navigation, fishing, etc., 
are concerned, and he may plead, and successfully 
plead, the act to any indictment for a nuisance, or 
against any complaint for an infringement of the pub- 
lic right, but cannot plead it as a justification for a 
private injury which may result from the execution of 
the statute. 

In Crittenden v. Wilson, 5 Cow. 165, it was held by 
the Supreme Court of New York that an act authoriz- 
ing one to build a dam, on his own land, upon a creek 





492 





THE ALBANY LAW JOURNAL. 








or river which was a public highway, merely protected 
him from indictment for a nuisance. If said the 
court, there had been no express provision in the act 
for the payment of damages, the defendant would still 
have been liable to pay them, and the effect of the 
grant was merely to authorize the defendant to erecta 
dam, as he might have done if the stream had been his 
own, without a grant. Insuchacase he would have 
been responsible in damages for all the injury occa- 
sioned by it to others. 

In Brown v. Cayuga and Susquehanna R. Co., 12 N. 
Y. 491, the company was sued for overflowing plaint- 
iff's land by means of a cut through the banks of a 
stream which its road crossed. It pleaded authority 
by its charter to cross highways and streams, and that 
the cut in question was necessary to the construction 
and maintenance of the road. But it was held that 
the company was liable for damages caused. ** It would 
be a great stretch,’’ said the court, ‘‘ upon the language 
and an unwarrantable imputation upon the wisdom 
and justice of the Legislature, to hold that it imports 
an authority to cross the streams in such a manner as 
to be the cause of injury to other's adjoining property.” 
And so the court adjudged that the company was 
under the same obligation asa private owner of the 
land and stream, had he bridged it; and that the right 
granted to bridge the stream gave no immunity for 
damages which the excavation of its banks for that 
purpose might cause to others. 

In Commonwealth v. Kidder, 107 Mass. 188, in the 
Supreme Court of Massachusetts, a statute of that 
State authorized the storage, keeping, manufacture, 
and refining of crude petroleum or any of its products 
in detached and properly ventilated buildings, specially 
adapted to that purpose; and it was held that it did 
not justify the refining of petroleum at any place, 
where a necessary consequence of the manufacture 
was the emission of vapors which constitute a nuisance 
at common law by their unwholesome and offensive 
nature. 

Numerous other decisions from the courts of the 
several States might be cited in support of the position 
that the grant of powers and privileges to do certain 
things dves not carry with it any immunity for private 
injuries which may result directly from the exercise of 
those powers and privileges. 

If, as asserted by the defendant, the noise, smoke, 
and odors, which are the cause of the discomfort and 
annoyance to the plaintiff, are no more than must 
necessarily arise from the nature of the business car- 
ried on with an engine-house and work-shop as ordi- 
narily constructed, then the engine-house and work- 
shop should be so remodelled and changed in their 
structure as to prevent, if that be possible, the nuis- 
ance complained of; and if that be not possible, they 
should be removed to some other place where, by their 
use the plaintiff would not be thus annoyed and dis- 
turbed in the enjoyment of its property. There are 
many places in the city sufficiently distant from the 
church to avoid all cause of complaint, and yet suffi 
ciently near the station of the company to answer its 
purposes. 

There are many lawful and necessary occupations 
which, by the odors they engender, or the noise they 
create, are nuisances when carried on in the heart of 
a city, such as the slaughtering of cattle, the training 
of tallow, the burning of lime, and the like. Their 
presence near one’s dwelling-house would often render 
it unfit for habitation. It is a wise police regulation, 
essential to the health and comfort of the inhabitants 
of a city, that they should be carried on outside of its 
limits. Slaughter-houses, lime-kilns, and _ tallow- 


furnaces are therefore generally removed from the 
occupied parts of a city, or located beyond its limits. 
No permission given to conduct such an occupation 





within the limits of a city would exempt the parties 
from liability for damages occasioned to others, how- 
ever carefully they might conduct their business. 
Fish v. Dodge, 4 Denio, 312. 

The fact that the smokestacks of the engine-house 
were as high as the city regulations for chimneys re- 
quired, is no answer to the actign, if the stacks were 
too low to keep the smoke out of the plaintiff's church. 
In requiring that chimneys should have a certain 
height, the regulations did not prohibit their being 
made higher, nor could they release from liability if 
not made high enough. It is an actionable nuisance to 
build one’s chimneys so low as to cause the smoke to 
enter his neighbor’s house. If any adjudication is 
wanted for a rule so obvious, it will be found in the 
cases of Sampson v. Smith, 8 Sim. 272; aud Whitney v. 
Bartholomew, 21 Conn. 213. 

The instruction of the court us to the estimate of 
damages was correct. Mere depreciation of the prop- 
erty was not the only element for consideration. That 
might indeed be entirely disregarded. The plaintiff 
wus entitled to recover because of the inconvenience 
and discomfort caused to the congregation assembled, 
thus necessarily tending to destroy the use of the 
building for the purposes for which it was erected and 
dedicated. The property might not be depreciated in 
its salable or market value, if the building had been 
entirely closed for those purposes by the noise, smoke, 
and odors of the defendant’s shops. It might then 
perhaps have brought in the market as great a price 
to be used for some other purpose. But as the court 
below very properly said to the jury, the congregation 
had the same right to the comfortable enjoyment of 
its house for church purposes that a private gentleman 
has to the comfortable enjoyment of his own house, 
and it is the discomfort and aunoyance in its use for 
those purposes which is the primary ccnsideration in 
allowing damages. As with a blow on the face, there 
may be no arithmetical rule for the estimate of dam- 
ages. There is however an injury, the extent of 
which the jury may measure. , 

Judgment affirmed. 


——_>___— 


MUTUALITY AND STRICT PERFORMA NCE 
OF CONTRACT RELATING TO 
. LAND. 


MINNESOTA SUPREME COURT, MARCH 26, 1883. 


AUSTIN V. WACKS. 
acontract made October 15, 1881, defendants agreed in 
consideration of $100 paid, and if $3,400 was paid anda 
first mortgage on the premises for $4,000 given within ten 
days from the making of the contract, to convey certain 
premises to plaintiff. Before the end of ten days, plaint- 
iff being absent, his agent offered to pay the $3,400 cash, 
and to execute a mortgage as soon as plaintiff should re- 
turn. On the 25th of October defendants tendered to the 
agent a warranty deed of the premises, and demanded a 
strict compliance with the agreement, which not being 
made the next day, defendants gave notice that they re- 
scinded the agreement. On the 29th of October, plaintiffs 
having returned, offered to strictly perform the agree- 
ment. The agreement was signed by defendants only. 
Held, that a want of mutuality was not ground for re- 
fusing to plaintiff a specific performance of the agree- 
ment that time was not of the essence of the contract,and 
that plaintiff was entitled notwithstanding his legal de- 
fault to relief. 
oo for specific performance. The court below 
gave judgment for plaintiff. The facts appear in 

the opinion. 

Baxter and Grethen, for appellant. 

Thomas Lowery and William H. Eustis, for respoud- 
ents. 
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VANDERBURGH, J. This action is brought for the 
specific performance of aun agreement for the convey- 
ance of real estate. 

On October 15, 1881, which was the date of the con- 
tract, and in consideration of the sum of $100, ex- 
pressed in the writing and paid on the delivery thereof, 
the defendants, Henry Wacks and wife, bargained 
and agreed to convey to the plaintiffs the premises in 
question, being the homestead of the defendant Henry 
Wacks, in the city of Minneapolis. As recited in the 
agreement, which was under seal and signed by the 
defendants only,they were “to furnish immediately to 
said Austin & Crays an abstract of title to said prem- 
ises, showing same free and clear from all incumbran- 
ces; and said Austin & Crays, within ten days from 
and after this 15th day of October, 1881, are to pay us 
$3,400 additional, and give first mortgage on said prem- 
ises for 34,000, dated October 25, 1881, due on or before 
three years from and after said sale, with interest at 
the rate of eight percent per annum, payable semi- 
annually; total consideration for said premises, 
$7,500, payable as above; we the undersigned, to re- 
tain possession of said premises until December 1, 1851, 
without rent, and from December 1 to April 1, 1882, at 
the rate of $25 per month; * * * we to make, 
execute, and deliver to said Austin & Craysa warranty 
deed to said premises, conveying same free from all 
incumbrances immediately on the payment to us, by 
said Austin & Crays, of said sum of $3,400. ‘The 
title to said premises to be perfected or the money 
this day paid to be refunded; said Austin & Crays to 
pay as herein provided, or to forfeit the $100 this day 
paid.”’ This contract was under seal. 

This case was tried by the court, and from the facts 
found it appears that the plaintiffs, who were travel- 
ling salesmen, immediately left the city of Minneapo- 
lis upon their business, and remained absent until the 
23th of October, leaving the matter of examining the 
title and completing the purchase with one Davidson, 
their agent. They omitted however to furnish hima 
power of attorney, or any written authority to act for 
them. Davidson received the abstract for examina- 
tion on the 18th of October, and on the 24th of Octo- 
ber, being unable, owing to the continued absence of 
the plaintiffs, to procure the execution of the mort. 
gauge, as required by the agreement, he sought defend- 
ant Henry Wacks, and endeavored to induce him 
tou agree to other arrangements in reference to the 
security for the deferred payment of $4,000, he being 
prepared to make the cash payment of $3,400. These 
propositions the defendant took under advisement, 
and promised to consider the matter, and on the next 
day Davidson, being still unable to communicate with 
the plaintiffs, offered to make the cash payment if de- 
fendant would execute the required deed to plaintiffs, 
and deposit the same in escrow fora short time until 
he could communicate with plaintiffs and procure the 
due execution of the mortgage. This offer was finally 
rejected by defendant, who duly tendered on that day 
a warranty deed of the premises to Davidson, and de- 
manded a strict compliance with the agreement, and 
notified him that the same would be rescinded unless 
socomplied with. 

On the 26th of October defendant Henry Wacks 
notified Donaldson of his rescission of the contract,and 
offered to return the $100 received thereon and pay the 
expense of the abstract, which was refused. On the 
29th of October, plaintiffs having duly executed a 
mortgage of the premises, tendered at the residence of 
the defendants to the defendant Marie Wacks the 
money and mortgage, and on the 3lst renewed the 
tender thereof to defendant Henry Wacks, which was 
refused on the ground that the contract was rescinded 
through the previous default of plaintiffs. The plaint- 
ffs have since been ready and willing to perform the 





contract on their part. There had evidently been a 
marked increase in the market value of the premises, 
and they were still rising in value. The court rendered 
judgment for the plaintiffs upon certain terms and 
conditions therein provided. 

1. It is contended that this contract cannot be spec- 
ifically enforced in equity for want of mutuality; that 
equity ought not to interfere to enforce specific per- 
formance by defendants of a contract by which plaint- 
iffsare not bound. It was howevera valid contract, 
in part executed. It rests upon a valuable considera- 
tion, and there is nothing in the case impeaching its 
fairness. 

If there is no other ground of objection, there does 
not appear to be any good reason why plaintiffs’ rights 
under it should not be fully protected and enforced. 
1 Story, Eq. (12th ed.), § 736.a; Ewing v. Gordon, 49 N. 
H. 455; Railroud Company v. Evans, 6 Gray, 32; W. R. 
Company v. Babcock, 6 Metec. 353; Sons of Tem- 
perance v. Brown, 9 Minn. 159, 162, (Gil. 144.) 

The court has the power to superintend the perfor- 
mauce of the conditions of the contract on plaintiffs’ 
part, and provide in its decree for the fulfillment 
thereof as a prerequisite to relief. Story, Eq., § 778b. 
The contract must be upon a valuable consideration, 
not voluntary, and must be fair and equitable in all its 
parts. It may then be enforced if the plaintiff show 
himself otherwise within the rules applicable to the 
equitable remedy. The fact however that performe- 
ance of the unfulfilled stipulations of the contract 
cannot be enforced by action against the plaintiffs is 
an important one to be considered in such cases on the 
question of diligence and good faith on their part. 
Pom. Cont., § 411. 

2. Time was not of the essence of this contract. It 
was not by its terms. There is no stipulation 
therein declaring such to be the intention of the par- 
ties. The time fixed in the agreement clearly had 
reference to an early and punctual fulfillment of the 
contract, but it was not of the substance of it, so that 
suffering the day of payment to pass, operated in itself 
to bar the plaintiffs’ right to be heard in a court of 
equity. ‘The sale was the principal object, and unless 
the time named is made essential, either expressly by 
the contract, or by implication from the situation of 
the parties or the nature of the case, suffering the day 
of payment to pass does not ordinarily deprive a party 
of his equitable remedy. It is sometimes said that 
time is formal rather than essential. It is not, it is 
true, of the substance of the contract, like the acts 
which the parties covenant to perform. It may be 
material however, though not essential, and these 
terms are not convertible. IJZublel v. Von Schoening, 
49 N. Y. 330, 331; Pom. Cont., § 373. It is always ma- 
terial as respects the good faith and diligence of the 
parties, and the equities of the case. Ewing v. Gor- 
don, 49 N. Hi. 459; Tilly v. Thomas, L. R., 3 Ch. 
App. 67. 

The evident tendency of the more recent cases in 
this country is to hold parties applying for equitable 
relief of this nature to a more strict accountability for 
laches in the matter of the punctual performance of 
their contracts for the purchase of real estate. Barn- 
ard vy. Lee, 97 Mass. 93; Hubbell v. Van Schoening, 49 
N. Y. 331; Merchants’ Bank v. Thompson, 55 id. 12. 
The clause in the agreement providing that plaintiffs 
‘““were to pay as herein provided or forfeit 3100 this 
day paid,’ does not operate to make the day fixed es- 
sential. Willard, Eq. Jun. 294; Ldgerton v. Peckham, 
11 Paige, 352. It was nota plain stipulation that the 
contract was to be void and ended if not literally ful- 
filled. In this case time was not made essential by 
implication; that is to say, by the nature of the sub- 
ject-matter, the object of contract, or the situation of 
the parties. Here it does not appear that the vendor 
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needed or had engaged to use the money or security 
at any particular time, or for any special purpose. No 
change of residence was contemplated by him for 
months, nor were any business changes or undertak- 
ings dependent on the prompt fulfillment of the con- 
tract, orthe inducement for making it. No circum- 
stances of this kind were in the minds of the parties 
in making the contract, or affect its construction. We 
agree therefore with the trial court that the time fixed 
in this contract is not to be deemed essential and per- 
emptory. 

3. lt is material to consider whether the plaintiffs 
have lost their right to a specific performance in 
equity by reason of being placed in default by defend- 
ant’s tender of performance and rescission of the cons 
tract. 

Where time is not in the first instance of the es- 
sence of the contract, it is now generally considered 
that it may be subsequently made so by notice assign- 
ing a reasonable time for the completion of the agree- 
ment. The notice however to be effectual for the pur- 
pose, must not be such as to work a surprise upon the 
opposite party, but must give him a fair opportunity 
to protect himself and comply with it. Pom. Cout., § 
396. For example, notice to an agent who has no op- 
portunity before the time fixed to communicate with 
his principal s0 as to enable him to comply with the 
terms of his contract, would constitute no bar to the 
equitable rights of the principal, if due diligence were 
exercised by the agent. Plaintiffs’ default entitled 
defendant to rescind, and is an absolute bar to relief 
in equity as well as at law, unless there are equitable 
circumstances in the case warranting such relief, and 
the right to equitable relief from such default must 
turn upon the reasonableness and sufficiency of the 
circumstances alleged to excuse it, regard being had to 
the conduct and situation of the opposite party, Dyer 
v. Hurdgrove, 10 Ves. 505; Pom. Cont., §§ 411, 
416. 

‘“*A party may not trifle with his contracts and still 
ask the aid of a court of equity. Neither will the law 
be administered in a spirit of technicality so as to de- 
feat the ends of justice.”” Hubbell v. Van Schoening, 
49 N. Y. 331. Much must be left to the judgment and 
sound discretion of the judge who hears the case, and 
where his determination of the merits of the applica- 
tion is reasonably supported by the evidence, and is 
consistent with the established principles which govern 
the equitable remedy, it will not ordinarily be dis- 
turbed by the appellate court. The evidence in this 
case clearly shows that the agent, acting in plaintiffs’ 
behalf, made reasonable exertions to communicate 
with them, so as to be able to comply literally with 
the terms of the contract on their part, and that he 
did not relax his diligence in the premises till their 
return, and that plaintiffs then continued to manifest 
equal diligence. Their intention to insist upon the 
coutract is clear, and their omission to provide their 
agent with a power of attorney, or to return by the 
day, is not such negligence as under the circumstan- 
ces should be held fatal to their application for relief. 
The situation of the defendant was not changed, so 
far as is shown, in the interval, so that it would have 
been any more detrimental to him to execute the con- 
tract on the 29th than on the 25th of October, particu- 
larly in view of the expressed determination of plaint- 
iffs to adhere to it, and their willingness to make the 
cash payment immediately, and to consent to any 
arrangement then possible,including the deposit of the 
deed in escrow, to secure the deferred payment. Mer- 
chants’ Bank v. Thompson, 55 N. Y. 16. Whether de- 
fendant, as it has turned out, has made a loss by a 
premature sale is not material, and the question of 
damage traceable to such cause we need not consider. 
Under the circumstances presented, the rise in value of 





the land will not deprive plaintiffs of their remedy. 
Pom. Cont. 408. 

In a strict legal sense, plaintiffs were in default in 
failing to execute the mortgage on the day, but their 
negligence was not gross or willful, and is such as the 
court may,on a proper showing, excuse under the 
circumstances, in view of their good faith and the 
promptness of their application. Davison v. Associates, 
TIN. Y. 338. Within the limits of the general rules 
governing this class of cases, we are unable to see that 
the trial court erred in adjudging plaintiffs entitled to 
relief. 

It remains to consider asingle exception to the rul- 
ing of the court in rejecting the offer of defendants to 
prove by parol that it was understood by the parties, 
when the agreement was executed, that a failure by 
plaintiffs to complete the agreement within the time 
named, should operate to release the defendants from 
its obligations. The offer was properly rejected. It 
was not an offer to prove facts tending to show that 
time was impliedly essential, and which were orally 
disclosed to the plaintiffs; as for example, that the 
purchase should be completed ata particular day, to 
enable the vendor to meet a promise or liability, or to 
secure a bargain which he might otherwise lose. It is 
elementary that parol evidence may be received for 
such purposes, and to show the relations of the parties 
and surrounding circumstances by the aid of which 
the contract may be interpreted and understood, and 
the remedy intelligently and equitably administered. 
This however does not qualify the general rule applic- 
able as well in equity as in common-law jurisdiction, 
that where parties have deliberately reduced their en- 
gagements to writing in unambiguous terms, parol 
evidence is not admissible to contradict or supplement 
the language used, so as to vary the plain meaning of 
the instrument, or to show what they meant or under- 
stood by it. City v. Thompson, 24 Minn. 208; McGuire 
v. Stevens, 42 Miss. 730; King v.Ruckman, 21 N. J. Eq. 
599, reversing same case in 20 N. J. Eq. 316. 

The order denying a new trial should be affirmed. 


a 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CORPORATION—ULTRA VIRES—RAILROAD CONTRACT 
WITH STEAMBOAT LINE.—A railroad corporation, 
whose railroad extends across the State of Wisconsin 
from Lake Michigan to the Mississippi river, and 
which is authorized by its charter to make ‘such con- 
tracts with any Other person or corporation whatso- 
everas the management of its railroad and the con- 
venience and interest of the corporation and the con- 
duct of its affairs may in the judgment of its directors 
require: ’’ and by general laws, to make such contracts 
with any railroad company, whose road terminates on 
the eastern shore of Lake Michigan, any such contract 
“‘as will enable them to run their roads in connection 
with each other in such manner as they shall deem 
most beneficial to their interest,’’ and ‘‘ to build, con- 
struct and run,as part of its corporate property, such 
number of steamboats or vessels as they may deem 
necessary to facilitate the business operations of such 
company or companies;”’ and also “to accept from 
any other State or territory of the United States, and 
use any powers or privileges applicable to the carrying 
of persons and property by railway or steamboat in 
said State or territory;’’ has the power, for the pur- 
pose of carrying passengers and freight in connection 
with its own railroad and business, to enter into an 
agreement with the proprietors of steamboats running, 
by way of the great lakes, between its eastern termi- 
nus and Buffalo in the State of New York, by which 
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it guarantees that the gross earnings of each boat for 
two years shall amount toacertain sum. The general 
doctrine upon this subject is now well settled. The 
charter of a corporation, read in connection with the 
general laws applicable to it, is the measure of its 
powers, and acontract manifestly bey ond those powers 
will not sustain an action against the corporation. But 
whatever, under the charter and other general laws, 
reasonably construed, may fairly be regarded as inci- 
dental to the objects for which the corporation is 
created, is not to be taken as prohibited. Thomas v. 
Railroad Co., 101 U.S. 71; Attorney-general v. Great 
Eastern R. Co., 5 App. Cas. 473; Davis v. Old Colony 
R. Co., 131 Mass.258. See also Railway Co. v. Me- 
Carthy, 96 U.S. 258. Green Bay & Minnesota Railroad 
Company v. Steamboat Company. Opinion by Gray, 
J 


{Decided March 5, 1883.] 


EVIDENCE—PAROL OF CONTENTS OF DEED—HAND- 
WRITING OF WITNESS—DEPOSITIONS — IDENTITY OF 
PERSONS—CERTIFIED COPY OF RECORD.—(1) Where a 
deed was burned, held, that it was competent to prove 
its contents by parol. In Riggs v. Taylor, 4 Wheat. 
486, this court said: ‘‘The general rule of evidence is, 
ifa party intend to use a deed or any other instrument 
in evidence, he ought to produce the original,if he has 
it in his possession, or if the original is lost or de- 
stroyed,secondary evidence, which is the best the nature 
of the case allows, will in that case be admitted. The 
party after proving any of these circumstances to ac- 
count for the absence of the original, may read a 
counterpart, or if there is no counterpart, an examined 
copy, or if there should not be an examined copy, he 
may give parol evidence of its contents.’’ (2) Where 
witnesses to a deed are dead the execution of the deed 
may be established by proof of the handwriting of the 
witnesses to the deed. Clark v. Courtney, 5 Pet. 319; 
Cook v. Woodrow, 5 Cranch, 13. And when there 
was more than one witness, proof of the handwriting 
of one was sufficient. 1 Green. Ev., § 575; Adams vy. 
Kerr, 1 B. & P. 360; 3 Preston Abstr. Title, 72, 73. (8) 
Copies of depositions of witnesses admitted to be true 
copies, held to be admissible without proof of the 
death of the witness. (4) In tracing title slight proof 
of identity is sufficient. Nelson vy. Whittall, 1B. & 
Ald. 19; Warren v. Anderson, 8 Scott, 384; 1 Selwyn’s 
N. P. 538, n. (7), 18th ed. In tracing titles identity of 
names is primu facie evidence of identity of persons. 
Brown v. Meta, 33 Ill. 339; Cates v. Loftus, 3 A. K. 
Marsh. 202; Gill v. Watson, 18 Mo. 274; Balbie v. Don- 
aldson, 2 Grant (Penn.), 450; Bogue v. Barlow, 29 Vt. 
179; Chamblis v. Tarbox, 27 Texas, 139. See also Sew- 
ell v. Evans, 4 Adol. & E. 626; Roden v. Ryde, id. 629. 
(5) A certified copy from the record of a deed, held, 
proof that such a deed and memorandum was of record 
in the proper office. For it is a settled rule of evi- 
dence that every document of a public nature which 
there would be an inconvenience in removing, and 
which the party has the right to inspect, may be 
proved by a duly authenticated copy. Saxton v. 
Nimms, 14 Mass. 320; Thayer v. Stearns, 1 Pick. 309; 
Dunning v. Roome, 6 Wend. 651; Dudley v. Grayson, 6 
T. B. Mon. 260; Bishop v. Carr, 3 N. H. 513; 1 Green. 
Ev., $484. Stebbins v. Duncan. Opinion by Woods, J. 
[Decided March 5, 1883.] 


ASSIGNMENT FCR CREDITORS—ARKANSAS STATUTE— 
DEED MUST NOT AUTHORIZE PRIVATE SALE.—The 
statute of Arkansas provides that the property as- 
signed for the benefit of creditors shall be sold at pub- 
lic auction within one hundred and twenty days after 
the execution of the bond required of the assignee. A 
deed of assignment in effect authorized the assignee to 


sell at private sale, and at such time aud in such man- 





ner as he should deem advisable and right. Held, fol- 
lowing Raleigh v. Griffith, 37 Ark. 153, thatthe provis- 
ions of the statute are mandatory and not direetory. 
See also French v. Edwards, 13 Wall. 506. This being 
the construction put upon the law by the Supreme 
Court of the State when the assignment in this case 
was made, it is binding on the courts of the United 
States. Brashear v. West, 7 Pet. 608; Sumner v. Hicks, 
2 Black, 532; Leffingwell v. Warren, id. 599. It follows 
that the assignment, which vests the assignee with a 
discretion contrary to the mandates of the statute, 
and in effect authorizes him to sell the property con- 
veyed thereby in a method not permitted by the stat- 
ute must be void for contracts and conveyances in 
contravention of the terms or policy of a statute will 
not be sanctioned. Peck vy. Barr, 6 Seld. 294; Mc- 
Gregor v. S. E. R. Co., 18 Q. B. 618; Jackson v. Davi- 
son, 4B. & Ald. 695; Mullen v. Post, 1 Allen, 434; 
Parton v. Hervey, 1 Gray, 119; Hathaway v. Moran, 
44 Me. 67. Jaffray v. McGehn. Opinion by Woods, 
J. 
[Decided March 19, 1883.] 


CONSTITUTIONAL LAW—CHARGES UNDER STATE LAW 
NOT TONNAGE TAX—STATE MAY REGULATE WHARF- 
AGE FEES—JURISDICTION.— (1) The city of Parkers- 
burg, in West Virginia, built a wharf and established 
certain rates of wharfage which the P. & O. Transpor- 
tation Co. complained of as extortionate, and as being 
merely a pretext for levying aduty of tonnage; the 
company thereupon filed a bill in the Circuit Court of 
the United States to restrain proceedings in a suit 
brought in the State court to collect the wharfage, and 
prayed that the wharfage ordinance might be declared 
void, and for other relief, held, that as the ordinance 
on its face imposed charges of wharfage only, though 
these charges might be unreasonable and exorbitant, 
the court will not entertain an averment that they 
were not intended as wharfage, but asa duty of ton- 
nage. An inquiry into the secret intent of the body 
imposing the charge is inadmissible; whether it is 
one thing or the other must be determined by the 
ordinance or regulation itself. (2) The ordinance in 
this case imposed certain rates of wharfage on vessels 
‘*that may discharge or receive freight, or land on, or 
anchor at or in front of any public landing or wharf 
belonging to the city, for the purpose of discharging 
or receiving freight.”’ Held, thatthe ordinance only 
intended to charge for the use of a wharf, and not for 
entering the port, or lying at anchor in the river. 
Wharfage isa charge for the use of a wharf, made by 
the owner therefor by way of rent, or compensation; 
a duty of tonnage is a tax or duty charged for the priv- 
ilege of entering, or loading, or lying in a port or har- 
bor, and can only be imposed by the government. 
Whether a charge is wharfage or a duty of tonnage, is 
a question, not of intent, but of fact and law; of fact, 
whether it is imposed for the use of a wharf, or for the 
privilege of entering a port; of law, whether according 
as the fact is, itis wharfage ora duty of tonnage. A 
charge of wharfage and a duty of tonnage are not the 
same thing; a duty of tonnage is a charge for the 
privilege of entering, or trading, or lying ina port or 
harbor; wharfage is a charge for the use of a wharf. 
Exorbitant wharfage may have asimilar effect as a 
burden on commerce as a duty of tonnage has; but it 
is exorbitant wharfage, and not aduty of tonnage; 
and the remedy for the one is different from the 
remedy for the other. The question whether it is the 
one orthe other is not one of intent, but one of fact 
and law; of fact, as whether the charge is made for the 
use of a wharf, or for entering the port; of law, as 
whether according as the fact is shown to exist, 
it is wharfage or a duty of tonnage. The in- 
tent is not material, and is not traversable. 








496 





THE ALBANY LAW JOURNAL. 








It is not like the case of a deed absolute on 
its face, but intended asa mortgage; there the intent 
is the’ result of an agreement between the parties, 
which may be proved, and which it would operate as a 
fraud on one of the parties not to allow to be proved. 
Nor is it like the case of a mistake in an instrument, 
by which the intent of the parties is contravened, in 
that case, also the actual agreemeent between them 
may be shown for the purpose of correcting the instru- 
ment. Nor is it like the case of an intent to deceive 
or defraud or to commit a crime; there the intent isa 
material part of the offense charged; whilst in the 
present case a supposed intent is suggested for the 
purpose of making of one act, another and a different 
act. Itisin truth, more like the case of an averment 
to contradict the express terms of a written instru- 
ment by parol. The case is Cannonv. New Albans, 
20 Wall. 577; Steamship Co. v. Port Wardens, 6 id. 31; 
Peete v. Morgan, 19 id. 581; and Inman Steamship Co. 
v. Tinker, 94 U.S. 238. Distinguished. The fact that 
the rates charged are graduated by the size or tonnage 
of the vessel is of no consequence in this connection. 
This does not make it a duty of tonnage in the sense 
of the Constitution and the acts of Congress. This has 
been expressly decided in several recent cases. Cannon 
v. New Orleans, 20 Wall. 577; Packet Co. v. Keokuk, 
95 U.S. 80; Packet Co. v. St. Louis, 100 U. S. 423; Guy 
v. Baltimore, id. 434; Packet Co. v. Catlettsburg, 105 
U.S. 559. When the Constitution declares that ‘No 
State shall, without the consent of Congress, lay any 
duty of tonnage;” and when Congress, in section 
420 of the Revised Statutes, declares that “ No vessel 
belonging to any citizen of the United States, trading 
from one port within the United States to another 
port within the United States, or employed in the 
bank, whale, or other fisheries, shall be subject to 
tonnage tax or duty, if such vessel be licensed, regis- 
tered or enrolled; ”’ they mean by the phrases, ‘duty 
of tonnage,” and “tonnage tax or duty,” a charge, tax 
or duty on a vessel for the privilege of entering a port; 
and although usually levied according to tonnage, and 
so acquiring its name, it is not confined to that method 
of rating the charge. It has nothing to do with wharf- 
age, which is acharge against a vessel for using or 
lying at a wharf or landing. The one is imposed by 
the government, the other by the owner of the wharf 
or landing. The one is a commercial regulation, dic- 
tated by the general policy of the country upon con- 
siderations having reference to its commerce or rev- 
enue; the other is a rent charged by the owner of the 
property for its temporary use. It is obvious that the 
mode of rating the charge in either case, whether ac- 
cording to the size or capacity of the vessel or other- 
wise, has nothing to do with its essential nature. Itis 
also obvious that since a wharf is property, and wharf- 
uge isa charge, or rent, for its temporary @se, the 
question whether the owner derives more or less 
revenue from it or whether more or than 
the cost of building and maintaining it, or what dis- 
position he makes of such revenue, can in no way 
concern those who make use of the wharf and are re- 
quired to pay the regular charges therefor; provided 
always that the charges are reasonable and not exorbi- 
tant. It is undoubtedly a general rule of law, in refer- 
ence to all public wharves, that wharfage must be 
reasonable. A private wharf, that is a wharf which 
the owner has constructed and reserves for his private 
use, is not subject to this rule; forif any other person 
wishes to make use of it fora temporary purpose, the 
parties are at liberty to make their own bargain. That 
such wharves may be had and owned, even on a navi- 
gable river, is not open to controversy. It was so de- 
cided by this court in the case of Dutton v. Strong, 1 
Black, 23; and in Yates v. Milwaukee, 10 Wall. 497. 
Whether a private wharf may be maintained as such, 





less 





where it is the only facility of the kind in a particular 
port or harbor, may be questioned. Sir Matthew Hale 
says, “If the king or subject have a public wharf unto 
which all persons that come to that port must come 
and unlade or lade their goods as for the purpose 
because they are the wharves only licensed by the 
King, according to the statutesof 1 Eliz., ch. 11, or 
because there is no other wharf in that port, as it may 
fallout where a port is newly erected; in that case 
there cannot be taken arbitrary and excessive duties 
for cranage, wharfage, pesage, etc.; neither can they 
be inhanced to an immoderate rate, but the duties 
must be reasonable and moderate, though settled by 
the King’s license or charter.’’ Hargrave’s L. T. 77. 
Be this however as it may, it isan undoubted rule of 
universal application that wharfage for the use of all 
public wharves must be reasonable. (5) Although 
wharves are related to commerce and navigation as 
aids and conveniences, yet being local in their nature, 
and requiring special regulations for particular places, 
in the absence of Congressional legislation on the sub- 
ject, the regulation thereof properly belongs to the 
States in which they are situated. There are cases, it 
is true, which are so national in their character, and 
in which it is so essential that a general or national 
rule should exist, that any interference by the State 
legislatures therewith are justly deemed to be an in- 
vasion of the power and authority of general govern- 
ment;and in such cases the courts will interpose to 
prevent, or redress the commission of acts done or 
attempted to be done under the authority of such un- 
constitutional laws. In such cases, the non-action or 
silence of Congress, will be deemed to be an indication 
of its will, that no exaction or restraint shall be im- 
posed. Such isthe import of the various passenger 
cases in which this court has pronounced unconstitu- 
tional, any tax, duty,or other exaction imposed by the 
States upon emigrants landing in the country. Such 
is also the import of those cases in which it has been 
held that State laws imposing discriminating burdens 
upon the persons or products of other States are un- 
constitutional; it being deemed the intent of Congress, 
that inter-State commerce shall be free, where it has 
not itself imposed any restrictions thereon. See Pas- 
senger Cases, 7 How. 283, 462; Cooley v. Board of 
Wardens, 12 id. 319; Gilman v. Philadelphia, 3 Wall 
715; Crandall v. Nevada, 6 id. 42; Ward v. Maryland, 
12 id. 418, 432; State Freight Tax Case, 15 id. 232, 279; 
Welton vy. State of Missouri, 91 U. 8. 275; Henderson 
v. Mayor of New York, 92 id. 259, 2 People v. Com- 





pagnie Generale Transatlantique, 107 id. But the 
case at baris not one of the kind referred to. Though 


the use of public wharves may be regulated by Con- 
gress asa partof the commercial power, it certainly 
does not belong to that class of subjects which are in 
their nature national, requiring a single uniform rule; 
but to that class which are in their nature local, re- 
quiring a diversity of rules and regulations. To quote 
Cooley v. Port Wardens, 12 How. 319, ** The power to 
regulate commerce embraces a vast field, containing 
not only many, but exceedingly various subjects, quite 
unlike in their nature; some imperatively demanding 
a single uniform rule, operating equally on the com- 
merce of the United Statesin every port; and some 
like the subject now in question (which was pilotage), 
as imperatively demanding that diversity which alone 
can meet the local necessities of navigation. * * * 
Whatever subjects of this power arein their nature 
national, or admit only of one uniform system, or 
plan of regulation, may justly be said to be of sucha 
nature as to require exclusive legislation by Congress. 
That this cannot be affirmed of laws for the regulation 
of pilots and pilotage is plain. The act of 1789 contains 
a clear and authoritative declaration by the first Con- 
gress, that the nature of this subject is such, that until 
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Congress should find it necessary to exert its power, 
it should be left to the legislation of the States; that 
it is local and not national; that it is likely to be best 
provided for, not by one system, or plan of regula- 
tions, but by as many as the legislative discretion of 
the several States should deem applicable to the local 
peculiarities of the ports within their limits.’’ The 
power of the States to legislate in matters of a local 
character, where Congress has not by its own action 
covered the subject, is quite fully discussed in County 
of Mobile v. Kimball, 102 U. 8. 691, where the distine- 
tion taken in Cooley v. Port Wardens, between those 
subjects which are national in their character and re- 
quire uniformity of regulation, and those which are 
local and peculiar to particular places,is commented 
upon and forced. Amongst other things,it is there said: 
““Where from the nature of the subject or the sphere 
of its operation the case is local and limited, special 
regulations adapted to the immediate locality could 
only have been contemplated. State action upon 
such subjects can constitute no interference with the 
commercial power of Congress, for when that acts the 
State authority is superseded. In action of Congress 
upon these subjects of a Jocal nature or operation, un- 
like its inaction upon matters affecting all the States 
and requiring uniformity of regulation, is not to be 
taken as a declaration that nothing shall be done with 
respect to them, but is rather to be deemed a declara- 
tion that for the time being, and until it sees fit to act, 
they may be regulated by State authority.’’ See also 
Hall v. De Cuir, 95 U. 8S. 488. It is not necessary to 
cite other cases. The principle laid down in Cooley 
v. Port Wardens has become fully recognized and es- 
tablished in our jurisprudence; and it is manifest that 
no subject can be more properly classified as local in 
its nature, and as requiring the application of local 
regulations, than that of wharves and wharfage. (4) 
A suit will not lie in the Circuit Court of the United 
States for relief against exorbitant wharfage, as a case 
arising under the Constitution or laws of the United 
States, even though it be alleged that the wharfage 
was intended as a duty of tonnage; the alleged intent 
not being traversable. Parkersburg & Ohio River 
Transportation Co. vy. City of Parkersburg. Opinion by 
Bradley, J. 

[Decided April 30, 1883.] 


—_—__->s 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
JANUARY, 1883. 

CARRIER—VENDEE OF CONSIGNEE NOT LIABLE TO 
CARRIER FOR FREIGHT OF ARTICLE TAKEN AWAY BY 
HIM.--The owner of coal consigned to him sold it to de- 
fendants and gave defendants an order on the carrier 
who had possession of the coal to deliver itto them. 
Defendants took the coal which was delivered to them 
by the carrier, they knowing that the carrier claimed 
a lien upon the coal for the freight and did not intend 
to deliver it to the defendants unless they paid such 
freight. Held, that the defendants were not conclu- 
sively presumed, as matter of law, to have promised 
to pay such freight from the mere fact of taking the 
coal. New York and New England Railroad Co. v. 
Saunders. Opinion by Morton, C. J. 


HUSBAND AND WIFE—SEPARATION—WIFE PLEDGING 
HUSBAND’S CREDIT.—Where a husband and wife agree 
to live separate, be agreeing to pay her a certain sum 
and she agreeing to accept that for her support,and his 
consent that she shall live apart from him is based 
upon her agreement that she shall support herself, it 
cannot be held to exist when she does not perform the 
condition, and she is not by such consent, by any im- 





plication of law, authorized to pledge his credit for her 
support. Alley v. Winn. Opinion by Devens, J. 


HvusBAND AND WIFE—ACTION BY HUSBAND FOR 
CRIMINAL CONVERSATION WITH WIFE.—In an action 
by ahusband to recover for the loss of services of 
plaintiff's wife by means of an assault upon her by 
plaintiff and a seduction and a rape, held that the 
action will be maintained not for the actual loss of 
comfort, assistance, society, and benefit alleged as con- 
sequences of the assaults set forth, but for the loss of 
the consortium with the wife which is implied from 
criminal conversation with her, whether with or 
against her will. A husband cannot maintain an 
action for aninjury to the wife only. He must prove 
some right of his own violated. He can maintain no 
action for the loss of her services as his servant. His 
interest is expressed by the word consortium, the right 
to the conjugal fellowship of his wife, to her company, 
co-operation and aid in every conjugal relation. 
Bigaouette v. Paulet. Opinion by W. Allen, J. 

NEGLIGENCE—CARE REQUIRED OF FOOT PASSENGER 
ON STREET.—In an action for personal injury to a foot 
passenger run into by defendant's wagon while she 
was crossing a street, plaintiff testified that she was 
sixty-seven years old, and in company with a woman 
seventy-eizht years old at the time of the accident; 
that before crossing she did not look up or down the 
street but only straight ahead. The street was a 
much travelled one, and she did not see defendant's 
horse or wagon before she was struck. Held, that the 
question of her negligence was for the jury. This 
court has heretofore held that the decisions as to the 
degree of care required at a railroad crossing do not 
afford a proper test of the care which is demanded of 
one who, in passing from one side to the other ofa 
public street or way, must necessarily have suitable 
regard to the vehicles lawfully travelling thereon. 
Lyman v. Union Railway, 114 Mass. 83; Bowser v. Wel- 
lington, 126 id. 591. The mere fact thatthe plaintiff 
did not look up or down the street, but ‘ straight 
ahead,’’? when she stepped upon the flagging stones to 
cross, is not conclusive of a want of due care on her 
part, which contributed or may have contributed to 
the accident. Williams v. Grealy, 112 Mass. 79; 
Schienfeldt v. Norris, 115id. 17. Shapleigh v. Wyman. 
Opinion by Devens, J. 


‘ SURETYSHIP — GUARANTY OF NOTE OF ANOTHER 
GIVEN IN PAYMENT OF GUARANTOR’S DEBT.—A de- 
fendant cannot be held liable on an oral promise to 
guarantee the note of athird person transferred by 
him to his creditor, when that promise cannot by any 
construction be enforced as in reality a recognition of 
or promise to pay his own pre-existing debt. Where a 
note of a third party is taken bya creditor from his 
debtor for or on account of a pre-existing debt, or on 
a consideration then first accruing, it may be received 
either in absolute payment, conditional payment or as 
collateral security. Where such note is taken in ab- 
solute payment of a pre-existing debt, or of a liability 
for money lent, service rendered or other considera- 
tion accruing at the time of taking it, the effect of 
course is to extinguish the liability of the parties to 
the note as the sole subsisting obligation. But where 
the note is taken as collateral security or in condi- 
tional payment, the right of action against him who 
makes the transfer is not defeated altogether, but is 
at most only suspended during the time the note has 
to run and revives again upon the non-payment of the 
note at its maturity. The original debt in such case is 
bot discharged, unless the note is paid. The Kimball, 
3 Wall. 45; Belshaw v. Bush, 11C. B. 206; Valpy v. 
Oakley, 16 Q. B. 949; Miles v. Gorten,2C. & M. 512; 
Milhs v. Rich, 80 N. Y. 271; Bruce v. Burr, 67 id. 237; 
Cardell v. MeNiel, 21 id. 336; Taylor v. Preston, 79 
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Penn. St. 441; Townsend v. Lang, 77 id. 147; Malone v. 
Keener, 44 id. 109. Dows v. Sweet. Opinion by C. 
Allen, J. 


——_—__~——_——_——— 


COURT OF 
STRACT. 
FEBRUARY 9, 1883.* 
INFANCY—INJUNCTION MAY ISSUE AGAINST INFANT 
PARTNER—INFANT NOT LIABLE FOR COSTS IN EQUITY 
AcTION.—A. and B., by written agreement, agreed to 
become co-partners in the business of a retail grocery 
and provision store. No time was specified in the 
agreement for the continuance of the partnership. 
After the partnership had continued, and the business 
had been conducted for some time, A. became dis- 
satisfied in the conduct of B. his partner, and filed a 
bill for the dissolution of the partnership, the appoint- 
ment of a receiver to take charge of the partnership 
assets, and to apply the same to the discharge of the 
partnersbip debts, and also for an injunction to re- 
strain B. from collecting or disposing of the assets, or 
contracting debts on account of the firm. B. inter- 
posed a plea of infancy. Held, that the plea of infancy 
was no bar to the dissolution of the partnership, the 
granting of the injunction, and the appointment ofa 
receiver to take charge of, and wind up the affairs of 
the firm by collecting the debts due it, by taking pos- 
session of and selling its assets, and by applying the 
same to the payment of its debts. It was not compe- 
tent however for the court to pass a decree imposing 
any personal liability upon the infant defendant for 
the debts of the firm, or enforcing against him any of 
the terms or conditions of the partnership contract, or 
even compelling him to pay any of the costs of the pro- 
ceedings. In Dunton vy. Brown, 31 Mich. 182, it was 
decided that an infant who had made a partnership 
could not disaffirm it until he arrived at age, and could 
not by next friend or guardian recover back what had 
been put into the concern. The same doctrine was 
again affirmed by Judge Cooley in Armitage v. Widoe, 
36 Mich. 130. Having formed this partnership, he can- 
not so far repudiate it during minority as to escape 
such consequences of partnership as do not involve 
personal liability for claims against the firm, or costs 
incident to the legal settlement ofits affairs. Such 
partnership must be dissolvable as any other; and the 
partnership assets must be assignable to partnership 
creditors. Bush v. Linthicum. Opinion by Irving, J. 


MARYLAND APPEALS AB- 


MARRIED WOMAN—DISCHARGE ON INSOLVENCY OF 
HUSBAND DOES NOT DISCHARGE HER AS SURETY.—The 
discharge of a husband under the insolvent laws, does 
not operate to discharge,the wife from her obligation 
to pay a promisory vote, of which she and her husband 
were the makers. There are English decisions in 
which it has been held that where husband and wife 
are sued for a debt contracted by the latter dum sola, 
his discharge in bankruptcy or insolvency releases her, 
but these decisions are placed entirely on the ground 
that at common law the wife’s property vested in the 
husband. In Lockwood v. Salter, 5 Barn. & Adol. 303, 
where the question appears to have been last consid- 
ered by the English courts, Denman, C. J., said: “The 
wife’s property vests in the husband, and her debt is 
his during the coverture; therefore his discharge from 
that debt releases her.’’ In this view the other judges 
concurred, Littledale, J., saying, ‘‘ I think the wife as 
well as the husband ought to be discharged, inasmuch 
as he had the opportunity of reducing her property 
into possession and paying the debt with it.’’ And 
Parke, J., after stating that under the bankrupt as 
well as the insolvent laws, the wife’s debt contracted 


*To appear in 59 Maryland Reports. 








dum sola was to be considered as that of the husband, 
says: ‘In each instance he pays by surrendering all 
his effects including those of his wife; he gives up that 
out of which he might otherwise discharge the debt.” 
But here the statute has changed the common law. In 
this State the wife’s property does not, by marriage, 
become vested in the husband, and where a statute 
has taken away the reason upon which a rule of de- 
cision is founded, the rule itself no longer prevails, 
Besides this is not the case of a debt contracted by the 
wife before marriage, but a debt contracted after mar- 
riage, in the particular mode pointed out by statute, 
and with the consequences attaching thereto which 
the statute prescribes. Allen v. Forbes. Opinion by 
Miller, J. 


TAXATION — ASSESSMENT FOR BENEFITS NOT TAX. 
— An assessment made upon the owner of 
adjoining property to defray the expense of 
a street pavement is not a_ tax levied for 
State or city purposes. The right to make 
such assessments is undoubtedly an exercise of the 
taxing power, but an assessment thus made differs 
from a general tax levied for State and city purposes. 
The latter is a tax imposed on all persons within the 
territorial limits according to the value of their prop- 
erty, in consideration of the protection, which the 
government affords alike to all. A local assessment, 
on the other hand, is a tax levied occasionally as may 
be required upon a limited class of persons interested 
in local improvement, and who are presumed to be 
benefited by the improvement over and above the or- 
dinary benefit, which the community in general de- 
rive from the expenditure of the money. In the pay- 
ment of the assessment thus made, the adjacent owner 
is supposed to be compensated by the enhanced value 
of his property, arising from the improvement. And 
hence it has been uniformly held that the word taxes, 
whether used in an act of the Legislature, or the 
charter of acompany exempting it from taxation, does 
not embrace such local assessments, unless there be 
something in the statute or charter to indicate such an 
intention. Jn re Mayor, etc., of New York, 11 Johns. 
77; Pray v. Northern Liberties, 31 Penn. 69; Bridge- 
port v. New York and N. H. R. Co., 36 Conn. 255; Peo- 
ple v. Mayor of Brooklyn, 4 N. Y. 424. In Green- 
mount Cemetery Case, 7 Md. 517, where the company 
was by itscharter exempted from the payment of 
“any tax or public imposition whatever,” it was held 
that a tax imposed for paving a street in front of the 
property of the company was not embraced in the ex- 
emption. Gould v. Mayor of Baltimore. Opinion by 
Robinson, J. 


TRESPASS— QUARE CLAUSUM FREGIT — PLAINTIFF 
MUST HAVE POSSESSION—TENANT FOR LIFE—ESTOVERS. 
—The gist of the action of trespass quare clausum 
fregit is the injury to the plaintiff's possession, and 
therefore to maintain the action, it is essential that he 
be either in the actual or constructive possession of 
the locus in quo at the time of the injury done. It is 
well settled that the same acts of trespass may inflict 
injuries upon different rights, for which the defendant 
may be liable in several actions, to different persons, 
according to the nature and extent of the injury in- 
flicted. An action was brought by a tenant for life 
for breaking his close and cutting down and otherwise 
destroying large quantities of growing timber thereon, 
and the carrying away of quantities of rails, posts, 
logs, tan bark, etc. The lot trespassed on was an out- 
lying. unenclosed mountain lot, used exclusively for 
its wood and timber, and which constituted its main 
value. Held, that in such case, theinjury to the pos- 
sessory right, by cutting and carrying away the wood 
and timber, consisted in the damage done to the right 
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to use such wood and timber by the life tenant, ac- 
cording to the customary mode of user; such user to 
be reasonable, and confined to such wood and timber 
as could be taken for ordinary estovers; and any tres- 
pass that disturbed and impaived such beneficial user 
by the tenant for life, was an injury for which he 
might recover. Herlakenden’s Case, 4 Co. 63; Brid- 
dlesford v. Onslow, 3 Lev. 209; Jefferson v. Jefferson, 
id. 130; Jesser v. Gifford, 4 Burr. 2141; Evelyn v. Rad- 
dish, Holt N. P. 543, note; Twynam v. Knowles, 13 C. 
B. 222; Lane v. Thompson, 43 N. H. 320. The dam- 
ages therefore must be assessed with reference to the 
extent of the several interests affected. In the case of 
a tenant for life, he is entitled of right to take reason- 
able estovers fromthe land, that is wood for fuel, 
fences, agricultural erections, and other necessary im- 
provements and repairs. But under this right of 
estovers, the tenant cannot destroy or dispose of the 
timber, nor do any other permanent injury to the 
estates in reversion or remainder; for that would sub- 
ject him to the action and penalties of waste. Co. Litt. 
41 b, and 73 a; 4 Kent Com., 73. The tenant must cut 
only such wood and timber ashe may need for im- 
mediate use, and not in anticipation; and he must cut 
only such timber as is fit for the use for which he is 
allowed to take it. And as a general principle, what- 
ever wood or timber he is allowed to cut, he must use 
upon the premises, and not elsewhere. 1 Washb. R. 
Pro. (3d ed.), 116, and the cases there cited. If there- 


fore this right of estovers, thus limited and restricted, 
be disturbed or impaired by a trespasser, the tenant 
for life is entitled to recover for the injury he may 
have sustained in respect of that right. 
v. Shreever. 


Zimmerman 
Opinion by Alvey, J. 


——————»~__—_—__—_. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

DEFINITION—“ CHILDREN.’’— In a devise of real 
estate to children the authorities are uniform that 
*“children”’ is as certainly a word of purchase as 
“heirs of the body” are words of limitation. Guth- 
rie’s Appeal, 1 Wr. 9; Taylor v. Taylor, 13 P. F. Smith, 
481. Thisis the general rule, and the exceptions 
which from time to time have been recognized do not 
impair the rule itself. There are many instances in 
this State where ‘‘children’’ has been held to bea 
word of limitation, but in all of them such construc- 
tion was clearly in accord with the intent of the testa- 
tor, as gathered from the four corners of the will, as 
when ‘“‘children’’ has been used with heirs ‘‘of the 
body ” or “ issue ’’ as its synonyms. Oyster v. Oyster. 
Opinion by Paxson, J. 

[Decided Oct. 2, 1882.] 


EsTOPPEL—PAYMENT OF TOLLS TO PREVENT STOP- 
PAGE OF BUSINESS NOT VOLUNTARY.—Where a person 
who paid tolls to a navigation company denied at the 
time the right to exact tolls, and paid them only 
because the company threatened to stop his business 
in case of non-payment, which it was able to do, held, 
that the payment was not voluntary, and the amount 
paid could be recovered back if the tolls were unlaw- 
fully exacted. The case is within the rule stated in 
Brumagim v. Tillinghast, 18 Cal. 272,in which it is 
said: ‘*What shall constitute the compulsion or 
coercion which the law will recognize as sufficient to 
render the payments involuntary, may often be a 
question of difficulty. It may be said in general that 


there must be some actual or threatened exercise of 
power, possessed or supposed to be possessed by the 
party exacting or receiving the payment, from which 





the latter has no other means of immediate relief.” 
See also Hospital v. Philadelphia County, 12 Har. 229; 
White v. Heylman, 10 Cas. 142; Motz v. Mitchell, 
10 Nor. 114, and cases there cited. In the former case 
it is said, ‘‘ where a party has been compelled by duress 
of his person or goods to pay money for which he is 
not liable, it is not voluntary, and he may rescue 
himself from such duress by payment of the money, 
and afterwards, on proof of the fact, recover it back; ” 
and in support of this doctrine Astley v. Reynolds, 2 
Strange, 915, is there cited. In that case the plaintiff 
had pawned a lot of plate as security for a loan for 
twenty pounds. In due time he offered to redeem the 
pledge, and in addition to the principal tendered more 
than sufficient to cover the interest to which defend- 
ant was entitled, but the latter demanded ten pounds 
interest. Afterrepeating the tender without success 
he finally yielded to the exorbitant demand of defend- 
ant, paid the ten pounds and then brought suit to re- 
cover excess over the legal interest. It was contended 
that the payment being made with full knowledge of 
all the facts was voluntary; and that plaintiff having 
made a sufficient tender might have maintained an 
action of trover and conversion, etc. But the court 
in entering judgment in his favor said: ‘The plaint- 
iff might have such immediate want of his goods that 
an action of trover would not do his business. Where 
the rule, volunti non fit injuria, is applied, it must be 
where the party had his freedom of exercising his will, 
which this man had not. We must take it that he 
paid the money relying on his legal remedy to get it 
back again.”” Lehigh Coal Co. v. Brown. Opinion by 
Sterrett, J. 

[Decided Oct. 2, 1882.] 






EXECUTOR—MAY NOT CHARGE ESTATE NOT BENE- 
FITED FOR CONTESTING ISSUE AS TO WILL.—It is well 
settled that an executor or administrator who becomes 
a party to an issue devisavit vel non must look to those 
who authorized him to engage therein, and cannot 
charge his expeuses to the estate he represents, unless 
the latter is benefited by the proceeding. Dietrich’s 
Appeal, 2 Watt, 332; Koppenhaffer v. Isacs, 7 id. 170; 
Geddis’ Appeal, 9 id. 284; Mumger’s Appeal, 3 W. & S. 
441; Rankin’s Appeal, 28 Pitts. L. J. 136; Royer’s Ap- 
peal, 1 Har. 569. The general principle underlying 
these cases is that an executor is not bound to defend 
his testator’s will, but if he undertakes to do so it 
must be as the agent and in the interest of those ben- 
efited by his action. Yorkes’ Appeal. Opinion by 
Sterrett, J. . 


[Decided Oct. 2, 1882.] s 


i 2 


STATUTE OF FRAUDS — SPECIFIC PERFORMANCE— 
WHEN PAROL CONTRACT FOR SALE OF LAND ENFORCE- 
ABLE—TENDER.— Although the earlier decisions do not 
harmonize with each other, yet it is now undoubtedly 
held that all parol contracts for the sale of lands are 
not invalidated by the Statute of Frauds. Where pos- 
session has been taken in pursuance of the contract, 
and there has been such part performance that the 
purchaser cannot reasonably be compensated in dam- 
ages, the case is taken out of the statute. Possession 
and payment of purchase-money only are not suffi- 
cient, for the vendee may be compensated in damages; 
but when to possession are added permanent improve- 
ments of considerable value which cannot be thus 
reasonably compensated, the rule is held otherwise. 
This constitutes such apart performance as to take 
the case out of the statute. McGibbeny v. Bur- 
master, 3 P. F.Smith, 332. When the plaintiff relies on 
an equitable title, tender of the money due must gen- 
erally precede the action. Yet the rule has its excep- 





tions. It does not apply when the vendor, before 
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payment, has put the vendee into possession under the 
contract, and induced him to make valuable improve- 
ments, and afterward by collusion or otber unfair 
practice, regains the possession. Harris v. Bell, 108. 
& R. 39; Dixon v. Oliver, 5 Watts, 509; Gregg v. Pat- 
terson, 9 W. & 8S. 197; Wykoff v. Wykoff, 3 id. 481; 
D’ Arras v. Keyser, 2 Casey, 249. Eberly v. Lehmam. 
Opinion by Mercur, J. 

[Decided Oct. 4, 1882). 


a 


RECENT ENGLISH DECISIONS. 


WILL—CONSTRUCTION OF—WHEN DIVORCED WIFE 
TAKES LEGACY TO “ wiFe.”’—In October, 1879, T. B. 
and E. C. H. were married. In April, 1881, a decree 
absolufe was made annulling the marriage on the 
ground of T. B.'s impotency; whereupon a sum of 
6.0001. was paid by him to her in pursuance of certain 
arrangements, and acknowledged by her in writing, as 
*the provision to be made for me consequent on the 
said decree being made absolute.”’ In July, 1881, T. 
B, died, having by his will, dated December, 1879, left 
his residuary estate to trustees ‘“‘upon trust to pay to 
my wife, E. C. B., within one month after my decease 
a legacy of 2002, and in addition thereto to pay to my 
said wife, so long as she shall continue my widow and 
unmarried, one annuity of 3001, Or otherwise in lieu 
and in substitution of the said annuity, at the option 
of my said wife, if she shall prefer it, a legacy of 2,0001. 
And I direct thatthe provision hereby made for my 
suid wife shall be in lieu and satisfaction of any 
dower or thirds to which she might be entitled out of 
my said estate.” Held inan action brought by E. C. 
H. against the trustees for administration of the 
estate (1) that in spite of the misdescription and of the 
*provision”’’ of 6,0001., she was entitled to the 
legacy of 200/.; (2) that never having been the 
tesator’s widow, she had no right to the annu- 
ity; and (3) consequently no right to any thing in 
lieu of, substitution for, or preference to it. Ch. Div.. 
Jan. 23, 18835. Re Boddington. Opinion by Fry, J. (48 
L. T. Rep. [N. S.J, 110.) 


INSURANCE LAW. 


FIRE POLICY — STATEMENTS OF APPLICANT AS TO 
rirLe.—In a written application for a policy of insur- 
ance were the following questions and answers: 
* Question. What title has the occupant of these 
premises? Answer. Warranty deed. @. Number of 
acres? A. 160.’’ By the terms of the policy the an- 
swers were made warranties. The applicant had in 
fact warranty deeds of the whole 160 acres, but 80 
acres thereof had been deeded to him without consid- 
eration, merely for the purpose of enabling him to sell 
and convey the same for the owner. The deed was 
absolute on its face, and there was no writing executed 
by the grantee declaring the trust. Held, that the 
answers were responsive, sufficient, and true. If the 
insurer desired to know whether there were any out- 
standing equities upon the premises he should have 
interrogated the applicant further in respect thereto. 
Wisconsin Sup. Ct., Nov. 21, 1882. Pavey v. American 
Insurance Company. Opinion by Lyon, J. 


FIRE POLICY — FIRE CAUSED BY EXPLOSION. — A 
policy of insurance against fire contained a condition 
that if the premises insured *‘ be damaged or destroyed 
by the bursting of a boiler, or by explosion from any 
cause, this policy shall] be null and void the instant the 
casualty by explosion occurs.’’ Held, (1) The word 
“casualty” refers to the damage or destruction of the 
premises mentioned in the condition, and not to a fire 
caused by the explosion. (2) The condition is valid 
and unambiguous; and an explosion and consequent 
damage to the insured premises terminates the policy. 
Wisconsin Sup. Ct., Nov. 21, 1882. Waldeck v. Spring- 
jield Fire & Marine Insurance Co. Opinion by Lyon, J. 


FIRE POLICY —SALE UNDER FORECLOSURE NOT 
CONFIRMED, NOT CHANGE OF TITLE. — (2) Where an 
order confirming a sale, made under a decree of fore- 
closure, to a mortgagee who is a party, is at the same 
term vacated and the sale set aside for want of notice 
as required by statute, the insurable interest of the 
mortgagor in possession is the same in the property as 
if such sale and confirmation had not been made. (1) 
Where a loss of property covered by insurance in favor 
of the mortgagor occurs after such confirmation and 
before the order was vacated and the sale was set 
aside, the insurable interest, which the mortgagor in 
possession had, was not divested by such unauthorized 
sale and confirmation. See McBain v. MeBain, 15 
Ohio St. 337; Hubbell v. Broadwell, 8 Ohio, 120. Mt. 
Vernon Man. Co. v. Summit County Ins. Co.,10 Ohio 
St. 347, distinguished. Ohio Sup. Ct. Richland County 
Mutual Insurance Co. v. Sampson. Opinion by Jobn- 
son, J. (88 Ohio St. 672). 


NEW BOOKS AND NEW EDITIONS. 


XLIV AMERICAN DECISIONS. 


This excellent series is making good progress. The 
present volume contains selections from 27 volumes of 
State reports, coming down to 1846. The notes are 
generally judicious, and frequently quite exhaustive; 
one on seduction covers above 16 pages. 


XIV FepERAL REPORTER. 


We take pleasure in observing the continued excel- 
lence and usefulness of this publication, which we 
have often commended, and which fills a unique and 
important place in current legal reporting. 


COURT OF APPEALS DECISIONS. 


- following decisions were handed down at 

Saratoga Springs, Tuesday, June 19, 1883. 

Order aflirmed with costs—Elisha G. Selchov, et 
al., respondents, v. James S. Baker, et al., appellants. 
—Motion to amend remittitur granted, so as to al- 
low costs to respondent, Hulbert, and one bill of costs 
to respondents Leake and Hathorn together — Rensse- 
laer Riley, appellant, v. John C. Hulbert, et al., re- 
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FTER a constantly renewed struggle of many 
years the laymen have at length overcome the 
clergy in the House of Lords, and passed to a second 
reading the bill legalizing marriage with a deceased 
wife’s sister. The bill was carried by the suffrages of 
the royal house, who for once are found on the side of 
decency and common sense. The ravings of the 
prurient churchmen will now be pitiable to witness. 
Perhaps they will forbid men who contract such 
marriages from coming to communion, as ‘evil 
livers,” as they apparently have the power to do by 
the rules of the church. But they would better 
succumb gracefully and turn their attention to mat- 
ters of greater moment, as for example, the present 
abominable law of Great Britain which denies a 
divorce to a wife for the adultery of her husband 
unless it is accompanied by cruel treatment. Here 
is a matter of substance deserving the attention of 
religious and humane men. As to this other busi- 
ness it will soon be forgotten, except as a curiosity 
of history and of law, and a proof of the waning 
power of the clergy. 


There has always been a fondness on the part of 
the bar for the stage and for actors, possibly be- 
cause lawyers themselves are conscious of being 
actors occasionally, and resort to the theatre for in- 
struction. Erskine, the greatest advocate who ever 
lived, was a consummate actor in his way, very 
particular about his dress and the theatre of his 
display. A public dinner is about to be given in 
England to Mr. Irving, the actor, ‘‘and the chief- 
justice of England will preside, with the support 
of eight judges, several Queen's counsel, and numer- 
ous Jesser lawyers.” The Law Times says: ‘From 
the time when Demosthenes laid down the three 
rules of oratory to the day when the future Chief- 
Justice Mansfield was found in his chambers prac- 
ticing attitudes before the looking-glass, the arts of 
the speaker and the actor have been recognized as 
going a long way together hand in hand. There is 
judicial authority for the statement that there is 
no forensic eloquence now; but Mr. Justice Stephen 
may see in the forthcoming conjunction of the bar 
with the stage some signs of a revival. The author 
of ‘Ion’ is no longer on the bench, and the nearest 
approach to dramatic fame to be found now in the 
law belongs to a master of the Supreme Court whose 
prosaic duty is to tax bills; but when Mr. Irving 
paid a visit to the new law courts a month or two 
ago his presence in court was recognized by the 
presiding judge —a compliment which would not 
have been paid to the representative, however dis- 
tinguished, of any other but this highly favored art.” 
Mr. Irving may well be proud of this distinguished 
adhesion of the bar —a compliment never paid to 
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Irving, the eloquent divine, uor to Irving, the de- 
lightful author. Probably some of our clergymen 
will cite it as another proof of the total depravity 
of lawyers. . 


There is one point in which we have long and 
painfully felt the inferiority of the fraternity 
of legal editors to their brethren of the 
southern lay press, and thatis in the matter 
of giving the lie to one another and fighting 
duels about it. There used to be somesparring, we 
believe, between our brethren of the Central Law 
Journal and the Chicago Legal News, but it never 
assumed the serious proportions we have mentioned. 
But now Mr. Elam, editor of the Richmond Whig, 
has charged Mr. Beirne, editor of the Richmond 
State, with being a “‘ poor creature,” and with lying, 
“deliberately, knowingly, maliciously, and with the 
inevitable cowardice that is always yoked with in- 
solent bravado.”” Worse than this, Mr. Elam, boast- 
ing that he himself once fought a duel and got hit, 
charges that Mr. Beirne escaped a duel by going on 
the field without ‘‘ caps "— although we cannot see 
why he could not have fought bare-headed just as 
well. Of course there is nothing for it now but to 
have a duel, and the challenge has gone forth. Mr. 
Elam’s remarkable boldness is in some measure ex- 
plained, if not by the alleged propensity of 
Mr. Beirne to forget his ‘‘caps,” at least 
by the fact that while Mr. Elam _ weighs 
only 130 pounds, Mr. Beirne weighs 250, and 
thus is not by any means a ‘‘poor creature” ina 
physical sense. It is one of the boasts of the 
‘*code”’ that it equalizes contests, but there is no 
equality here. The conditions can be equalized only 
by giving Mr. Beirne two shots for one, or as was 
once suggested in a similar case, by chalking out 
on his front elevation an area equal to that of his 
antagonist, and not counting any shots of the lat- 
ter that go outside those lines. Both these gallant 
printers are reported as in hiding from the authori- 
ties preparatory to the deadly meeting, and probably 
both have their ‘‘shooting-sticks” with them. 
‘‘The next breeze that blows from the south will 
bring to our ears the clash of resounding arms.” 
Let all quiet people pray that Beirne may forget his 
‘‘caps.”” Some student of natural history has made 
the observation that nobody ever sees a dead 
donkey. So we observe that we never hear of an 
editor being killed in a duel. 


Since writing the above we have learned that the 
deadly meeting has been providentially frustrated. 
Both parties took to the woods to avoid the officers 
of justice, and Mr. Beirne was there caught, having 
probably been entangled among the trees owing to 
his unusual size. Mr. Elam, it seems, after all his 
sneering about Mr. Beirne’s forgetting the ‘‘ caps,” 
himself forgot a ‘‘ chamber,” for instead of appear- 
ing, according to agreement, with pistols of six 
chambers, he tried to palm off pistols of five cham- 
bers, and of course Beirne could not be expected to 
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put up with less than the stipulated number of cham- 
bers. Now let these two doughty gentlemen fight 
it out like the two editors in Pickwick Papers, with 
‘carpet-bag and shovel, or more appropriately still, 
with carpet-bags. 


A young Maryland lawyer writes us: ‘‘In your 
last journal the case of Quinn v. Hulburt, Supreme 
Court of Vermont, 1883, 15 Rep. 664, is mentioned. 
Permit me to ask your opinion in regard to the pro- 
priety of a court instructing a jury as to the weight 
of testimony being impaired by the manner in 
which it is given. Is not that a matter to be left 
entirely to the jury after the court has pronounced 
the witness competent? While we have a jury sys- 
tem is it not all important that as to matters of fact 
the jury should be untrammelled, and neither by 
word nor look from the court led to judge of the 
facts otherwise than just as they are presented? 
After the court said that the witness was a legal 
witness, was not everything else matter of fact for 
the jury alone? And for the purposes of evidence 
what has the court to do with any disability, pecu- 
liar or ordinary, after the law, as laid down by that 
court, permits the witness to speak? Do not the 
courts generally take a little too much upon them- 
selves, and do not juries have to shoulder a good 
deal for which they are not really to blame?” 
We think the direction of the court was right in 
the case referred to. The witness was dumb, and 
it was held that the trial court should have called 
the attention of the jury to the disability as affect- 
ing the weight of the testimony. Such a witness 
of course could not be so effectually cross-exam- 
ined as one who could talk, and it was proper to 
point that out to the jury. The mere competency 
of a witness does not debar the court from com- 
menting on facts which ought to or may affect his 
credit or intelligence, such as weakness of memory, 
interest, and the like. For example, a felon who 
turns State’s evidence is competent, and the jury 
may credit him without corroboration, but the 
judge certainly may, and perhaps is bound to cau- 
tion the jury against believing him without corrob- 
oration. So a young child understanding the 
nature of an oath is a competent witness, but the 
judge certainly may caution the jury about the 
weight to be attached to its testimony. As a rule, 
we do not think judges ‘‘ take toomuch upon them- 
selves,” although some do. An advocate judge is 
detestable. 


The governor of Pennsylvania has vetoed a bill 
which proposed to allow suitors to withdraw their 
causes from the courts and submit them to a referee 
and a jury. We have not seen the bill in question, 


nor the governor’s veto, but as we understand the 
matter, the governor, we think, is quite right. We 
understand the bill proposed to allow the parties to 
any particular suit to have a particular jury, drawn 
at the public expense, and to be presided over by a 
referee of their own selection. 


This would be set- 





ting up a very expensive and unnecessary tribunal, 
and would have a tendency to bring the ordinary 
tribunals into contempt. If parties do not want a 
jury, but prefer a judge, their course is easy. So if 
they prefer a referee, or an arbitrator, or twelve ar- 
bitrators, or thirteen arbitrators. But they should 
themselves pay for their preferences. The public 
furnish a judge and a jury, and should not be 
called on to furnish juries to order to suit the 
whims and caprices of parties, or enable them to 
shirk a judge whom they do not like. By the way, 
this bill is a significant commentary on the amount 
of public trust that would probably be felt in judges 
if juries were abolished. 


In the case of Hides v. Hides, 65 How. Pr. Rep. 
17, there is enough of the curious and the funny to 
entitle it to particular mention in the humorous 
phases of the law. This was an action to set aside 
a marriage and a conveyance of property to the wife 
on the ground of fraud. The man was old, feeble, 
deaf, childish, and a fervent believer in spiritualism. 
The woman pretended to be “very modest and 
bashful,” and a clairvoyant physician able te cure 
the old man’s deafness. So she ‘‘maniputated his 
head, put her fingers into his ears,” and held his 
jaw. After a course of this treatment, she told the 
old man that the spirits said they must be married 
within two weeks or something dreadful would 
‘*step in between them.” She also told him she 
was from one of the first families of Ireland (it does 
not appear that she claimed descent from an Irish 
king), that ‘‘ her character was as pure as the white 
snow,” and that her relations abroad were very 
rich. The long and short of it is that by means of 
these representations — all false — she prevailed on 
the old man to marry her and deed to her property 
worth $25,000, including a mineral spring which 
the spirits had discovered to him. The old man 
came to his senses after the honey-moon, and 
prayed to be released on the ground of fraud. The 
referee granted his prayer, putting his decision 
solely on the ground of undue influence by means of 
the spiritual delusion, which he pronounced an 
‘atrocious fraud.’’ The court at special term, 
Landon, J., confirmed this judgment, observing: 
‘*That his mind was predisposed by the faith of 
many years to a readiness of belief in the truth of 
such representations made him, it is true, the more 
easily a dupe and a victim, but it does not make 
the grossness of the deception less nor accord to the 
impostor any protection. * * * Our law pre- 
scribes no religion, but tolerates all and condemns 
none, and therefore the plaintiff's case suffers no 
detriment because his religious belief exposed him 
to the arts of the defendant.” So it seems if we 
were called on to construct a syllabus for this case 
we should have to do it as follows: In an action to 
set aside a marriage for fraud, practiced by means 
of the plaintiff's belief in spiritualism, the doctrine 
of contributory negligence does not apply, any more 
than in an action of seduction. 
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NOTES OF CASES. 





N Van Liew v. Van Liew, 36 N. J. Eq. (9 Stewart), 
637, a husband and wife died within a few 
hours of each other, intestate and without issue. 
The wife had a separate estate and an income there- 
from. A large sum of money in bank-bills was 
found, part in a pocket-book marked with the initials 
of the wife’s name, part in another pocket-book 
marked with her father’s name, also some gold coin 
in a bag, and some silver lying loose —all secreted 
in a trunk, marked with the wife’s name, to which 
both had free access, the key usually being kept by 
the wife. The amount in the wife’s pocket-book was 
about half the entire amount. Their deeds, bonds, 
notes, receipts, ifsurance policies, etc., were also 
found in the trunk. There was no memorandum or 
other satisfactory evidence to show the amount con- 
tributed by either one to the money so found. Held, 
that it must be equally divided between their 
respective representatives. This was by the Court 
of Errors and Appeals, unanimously reversing the 
decree of the chancellor. The court observed: 
“ Under these circumstances, there is no presumption 
of separate ownership either in husband or wife from 
possession. The only fair and reasonable inference 
is that the moneys of these parties were mingled 
together in the trunk with the knowledge and assent 
of both. There is noallegation or pretense of fraud 
in either party, or that the commingling was the 
result of negligence, inadvertence, or accident. It 
is the undisputed rule both of the civil and the 
common law that where the goods of two or more 
persons are so intermixed that they can no longer be 
distinguished, the owners, if the intermixture be by 
consent, have an interest in common in proportion 
to their respective shares. Inst. 2, 1, 27, 28; 2 BI. 
Com. 405; 2 Kent Com. 364; Story on Bailm., § 40. 
This then is the case of a common fund, from which 
both parties were entitled to take out their respec- 
tive contributions, and the representatives of each 
have now the same right, provided the several con- 
tributions of their respective intestates to the com- 
mon fund can be definitely ascertained. But upon 
this vital point the case presents no satisfactory 
testimony, and the little we have is of a negative 
rather than a positive character.* * * There 
being thus no satisfactory evidence of the amounts 
respectively contributed by the parties to the common 
fund, and no certain basis for its division, and each 
equally culpable for not keeping some account or 
statement of their respective interests, the only 
equitable solution of the difficulty is the equal 
division of the fund in controversy. This view of 
the case is further supported by the following con- 
siderations: Where two persons hold either real or 
personal estate in joint tenancy or in common, the 
presumption, in the absence of evidence to the con- 
trary, is that they hold in equal shares or moieties. 
If two persons are shown to be partners they are 
presumed to share equally in profits and losses until 


by consent necessarily presupposes some agreement 
or understanding between the parties as to the terms 
upon which the intermingling was made. It may 
reasonably be inferred from the relations between 
these parties, from the manner in which they lived, 
from their confidence in each other, and from the 
fact that neither kept any account or statement of 
the transactions, that the parties themselves con- 
sidered this a common fund in which each had an 
equal interest and to which each contributed about 
an equal share. Probably no division was ever con- 
templated or thought of byeither. * * * The 
equal division of the fund is also sanctioned by the 
familiar maxim that ‘ Equality is equity.’ The fund 
belongs to two parties. There is no certain or 
satisfactory basis for a division of the mass upon any 
other principle, and an equal division will best 
subserve the ends of justice and violate no settled 
rule of law.” 





In MeMahill v. McMahiil, 105 Tl. 596 (Mr. Free- 
man’s advance sheets), it is held that a widow’s 
homestead right cannot be barred by an ante-nuptial 
contract. The court said: ‘‘Only two modes are 
provided by which the homestead right or estate 
may be extinguished: First by a release, waiver or 
conveyance in writing, subscribed by such house- 
holder and his wife, or her husband, if he or she 
has one, and acknowledged in the same manner as 
conveyances of real estate are required to be 
acknowledged; or, second, by conveyance of the 
premises, with abandonment or giving up of posses- 
sion. It is further provided in the act concerning 
conveyances, in force July 1, 1872, that no deed or 
other instrument shall be construed as releasing or 
waiving the right of homestead, unless the same 
shall contain a clause expressly releasing or waiving 
such right, and in such case the certificate of 
acknowledgment shall contain a clause substantially 
as follows: ‘Including the release or waiver of the 
right of homestead,’ or other words which shall ex- 
pressly show that the parties executing the deed or 
other instrument intended to release such right. 
These provisions of the statute show that homestead 
is a right secured to both husband and the wife, and 
is one of which they cannot be dispossessed except 
by their voluntary action in the mode pointed out 
by statute. It is protected by the strongest 
guaranties of the law, and no release or waiver of 
such right shall be construed as valid unless acknowl- 
edged as required by the Conveyance act. After her 
marriage defendant enjoyed the homestead of her 
husband, and after his death the law continued in 
her favor so long as she should choose to occupy it. 
It is obvious she could not contract, after marriage, by 
any written instrument not executed in conformity 
with the statute, to release her homestead, that 
would be binding upon her after the death of her 
hnsband. How, then, could she do it before mar- 
riage? If a contract to release homestead, not con- 
forming to the statute, made after marriage, is not 





the contrary be shown. The commingling of goods 


valid, certainly such a contract made before marriage, 
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for still more cogent reasons, would be without 
binding obligation. The policy of the law is, as this 
court has had frequent occasion to declare, to pre- 
serve the homestead for the benefit of the party or 
parties entitled to it. It has been said the statute 
was enacted from motives of public concern, and that 
parties will not be permitted, by ante-nuptial agree- 
ments, to annul its beneficent provisions designed 
to subserve the common welfare. In McGee v. Mc- 
Gee, 91 Ill. 548, it was held that the homestead right 
could not be barred by an ante-nuptial contract. In 
that case there were children of the parties, but it 
is apprehended that fact would not change the basis 
of the decision. The principle is, the statute secures 
the homestead to the husband or wife surviving, 
and such right can only be extinguished in the mode 
provided by the statute. It can not be done by an 
ante-nuptial agreement, for the simple reason that 
is not one of the modes provided by statute by which 
such right may be extinguished. In Phelps v. Phelps, 
72 Ill. 545, it was held the ante-nuptial agreement 
between the parties barred dower, but did not pre- 
vent the widow from sharing in the provisions the 
law made for the benefit of the family and herself. 
It was for this reason the provision the law made for 
her and the family could not be abrogated by pri- 
vate contract. It was thought to be a matter of 
public concern, for which the Legislature could well 
provide for its permanent security.” Sheldon, 
Scholfield and Craig, JJ., dissented, holding that 
the statutory provisions applied only to releases 
made during the marriage. 





As the sky-rocket season is approaching, the case 
of Ball v. Town of Woodbine, Iowa Supreme Court, 
June 5, 1883, 15 N. W. Rep. 846, will be of interest. 
It was there held that the town was not liable toa 
person injured by the discharge of a rocket by officers 
of the town in violation of an ordinance of the 
town. The court said: “Itis urged that the fire- 
works which caused the injury in this case were a 
dangerous public nuisance, which the officers of the 
city actually participated in maintaining. It can 
make no difference who were the individuals who 
violated the city ordinance. A city is nomore liable 
for the consequences of a violation of an ordinance 
by its mayor or council, as individuals, than it would 
be if the illegal act were done by a private citizen. 
In Morrison v. Lawrence, 98 Mass. 219, it was held 
that the city was not liable to a person who was 
wounded bya rocket which was purchased bya 
committee of the city council, and negligently fired 
under their direction in celebrating the fourth of 
July. This ruling was made notwithstanding the 
fact that it appeared that the city paid for the fire- 
works purchased by the committee, but it did not 
appear that any one had been empowered to pur- 
chase fire-works on behalf of the city. We think the 
case cited involves the same question as that pre- 
sented in the case at bar. Suppose that a number of 
persons should engage in shooting ata mark or 
coasting upon a street within an incorporated town 





in violation of the ordinances of the town, and the 
officers of the town should know of the illegal acts, 
and permit them to proceed to the injury of some 
one; it appears very plain to us that the city should 
not be held liable. As in some degree supporting the 
views herein expressed, see Ogg v. Lansing, 35 Iowa, 
495; 8S. C., 14 Am. Rep. 499; and Calwell v. City of 
Boone, 51 Iowa, 687; S. C., 33 Am. Rep. 154.” To 
the same effect are Borough of Norristown v. Fite- 
patrick, 94 Penn. St. 121; 8. C., 39 Am. Rep. 771; 
Boyland v. Mayor, 1 Sandf. 27. 


In Joslin v. Grand Rapids Ice Co., Michigan 
Supreme Court, June 6, 1883, 15 N. W. Rep. 887, it 
was held that a master is liable for the negligent 
driving of a servant, even while the latter is acting 
temporarily for a third person who has hired a team 
and its driver from the master; and it is immaterial 
that the person hiring expressly asked for the ser- 
vices of this particular driver. The court said: 
‘‘The ground of the recovery is that Scott, the 
driver, was at the time of the injury in the service 
of the defendant, and that therefore the defendant 
was liable for his negligence on the doctrine of 
respondeat superior. The point of chief contention 
in the case is whether Collins or the defendant was 
in law, for the purpose of the application of this 
doctrine, to be regarded as the master. Defendant 
employed and paid Scott, and we are to suppose had 
the power to direct where and for whom his services 
should be given, and to discharge him for miscon- 
duct or incompetency. But on the other hand, he 
was engaged in the business of Collins for the day, 
and Collins had the right to direct his actions, and 
must be assumed to have sent him with the team 
along the street where the collision occurred. The 
facts make the case unusual, and there is ample 
room for difference of opinion respecting the applica- 
tion of the general principle. But the case is 
directly within Quarman v. Burnett, 6 M. & W. 499, 
which, whether correctly decided or not, has been 
too often and too generally recognized and followed 
to be questioned now. In that case it appeared that 
the owners of a carriage were in the habit of hiring 
horses from the same person to draw it for a day or 
drive; the owner of the horses providing a driver. 
This driver on one occasion causing injury by his 
negligence, the owners of the carriage were held not 
responsible for this injury. And it was further held 
to make no difference that the owners of the carriage 
had always been driven by the same driver, he being 
the only regular coachman in the employ of the 
owner of the horses; or that they had always paid 
him a fixed sum for each drive; or that they had 
provided him with a livery which he left at their 
house at the end of each drive; and that the injury 
in question was occasioned by his leaving the horses 
while so depositing the livery where he was accus- 
tomed to leave it. Baron Parke in that case says: 
‘Upon the principle that gui facit per alium facit per 
se the master is responsible for the acts of his ser- 
vants; and that person is undoubtedly liable who 
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stood in the relation of master to the wrong-doer; 
he who had selected him as his servant from the 
knowledge of and belief in his skill and care, and 
who could remove him for his misconduct, and 
whose orders he was bound to receive and obey.’ 
That person was the owner of the horses, and not 
any one at whose service the horses and the driver 
were temporarily placed. Some of the English cases 
which follow Quarmanv. Burnett are quite analogous 
in their facts to the one before us. See Fenton v. 
Dublin St. Packet Co., 8 Ad. & E. 835; Dalyell v. 
Tyrer, El., Bl. & El. 899. So also are several of 
the American cases. Weyant v. Railroad Co., 8 
Duer, 360; Blake v. Ferris, 5 N. Y. 48; Smith v. 
Railroad Co., 19id. 129; Norris v. Kohler, 41 id. 42; 
Crockett v. Calvett, 8 Ind. 127; Huff v. Ford, 126 
Mass. 24; 8. C., 30 Am. Rep. 645. Some of these 
cases the counsel for defendant seeks to distinguish, 
but as we think, without success. And it is 
immaterial to the application of the principle that 
the hirer of the team selected the driver. Quarman 
v. Burnett, supra; Holmes v. Onion, 2 C. B. (N. 8.) 
789, 794; Reedie v. Railway Co., 4 Exch, 244.” 


——_—_> 


COMMON WORDS AND PHRASES. 


EGULAR PassEnGEr TRAIN, — This phrase does 
not imply an accommodation train, stopping 
at all stations. Chicago and Alton R. Co., 105 Ill. 
657. The court said: ‘The train in question was 
equipped and operated in the same manner as any 
other passenger train on the road. It carried pas- 
sengers and baggage as did other trains. It ran upon 
the official time table of the company as other trains 
did. Indeed, the only difference between this and the 
other passenger trains on the road was, that the other 
two stopped at all the stations while this did not. On 
account of this difference, can the train, within the 
meaning of the statute, be regarded other than a 
regular passenger train? We think not. The language 
of the act would not, perhaps, include a wild train, 
a freight train, an excursion train or a special train; 
but where a train was engaged in carrying passen- 
gers, running regularly every day upon an advertised 
time card of the company, equipped as all other 
passenger trains are, we are satisfied such a train was 
designed by the Legislature to fall within the terms 
of the act, ‘all regular passenger trains.’ Had the 
Legislature intended to except a fast train ora 
through train from the operation of the law, it 
would have been an easy matter to frame the 
law in such a way that no doubt could have existed 
in regard to the intention, and if such had been in- 
tended, language of a different character would no 
doubt have been used.” 

Locomotive Enerne. — A traction engine, witha 
crane, used for lifting stone, but propelled by steam, 
is nota ‘locomotive engine.” Murphy v. Wilson, 
(Eng.) 

Sprep. — In rule 22 of the Rules for the Naviga- 
tion of the River Tees, providing that ‘‘ no steamship 


river at a higher rate of speed than a maximum speed 
of six miles an hour,” the speed mentioned is speed 
over the ground and not through the water. Zhe R. L. 
Alston, 48 L.T. Rep. (N. 8.) 469. Baggallay, J., 
said: ‘‘It appears to me that directly we attempt to 
test the meaning of the word ‘rate of speed’ by 
considering how they would operate and bear on 
the case of a collision between a steam-vessel in 
motion and an object at rest, or slightly moving, the 
construction contended for by the appellants has 
every element of being the right construction. If 
the rule is to be the rate of going through the water, 
and not the rate of going over the ground, a vessel 
having the tide in her favour and approaching an 
object at rest, or only slightly moving, would be at 
liberty to go at the full extent of the six miles over 
the ground, together with whatever the rate of the 
tide might be at the time, bringing the speed up in 
the case assumed to nine knots an hour. Therefore 
one hardly requires to have the position more than 
stated, to say that one can hardly suppose that it 
was the intention of the framers of that regulation, 
that if there was a three-knot tide running, the 
vessel which was coming with the tide in her favour 
might go at the rate of nine knots an hour, whereas 
the one which was coming with the tide adverse to 
her should only go at the rate of three knots an hour. 
That seems to me an unreasonable construction. 
Whereas the construction contended for by the 
appellants, which is the rate over the ground, would 
allow each one to approach at the rate of six miles 
an hour; and the risk of collision is proportionate 
to the rate at which the vessels are, if both are in 
motion, approaching each other, or if one is at rest 
and the other in motion, the rate at which the one 
is approaching the fixed object.” Brett, J., said: 
‘*No doubt we have had difficulties about this 
interpretation. The great difficulty put to us was, 
the difficulty of judging of the rate of speed, and it 
was said that if a vessel is in motion, her rate of 
speed can only be judged by the rate at which she 
is going through the water. But when a vessel is 
in the ocean, it is very much as if those on board 

were in a carriage driving across Salisbury Plain 
without a mark on it, when no doubt it would be 

very difficult to tell at what rate the carriage is 
going; but whenacarriage is going alonga road 

marked with milestones, it is easy to tell at what rate 

the carriage is going by marking one milestone and 

seeing how long it is before reaching another. The 

points in a river with banks are very much more like 

a road marked with milestones than like Salisbury 

Plain, because there are marks and steeples and 

other things which everybody navigating the river 

knows perfectly well, and by which he can judge of 

the rate of speed at which the vessel is going over 

the gronnd. He can judge by seeing how long the 

vessel is in going from one known mark to another 

known mark on the bank.” Lindley, J., said: ‘‘ If 

the ship is out at sea without any visible object in 

sight and with no method of ascertaining the rate of 

speed over the ground, the only way of ascertaining 





shail at any time be navigated in any part of the 


the speed is, by the log or by the engines, 
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that is, by the rate of the ship going through 
the water. That is intelligible enough, and one sees 
itis so. It is not possible in a moment, I suppose, 
to tell at what rate a ship is going, whether a steam- 
ship or a sailing vessel, over the ground, in a place 
where observations cannot be taken. It may be 
found out after a time at what rate she has been 
going, by taking certain observations at certain 
distances between certain points, and so it may be 
ascertained what distance she has traversed; but 
there is no way that I know of except by means of 
the log or some other such method of ascertaining at 
what rate a ship is going through the water. There- 
fore in that sense the rate of the ship might be said 
to be naturally the rate of the ship through the 
water. But totally different constructions apply to 
a vessel going along a river, and the same reasoning 
cannot be used. At all events in England our rivers 
are not so wide that we cannot tell at what pace we 
are going along the land, and that is really an answer 
to the observations of the respondents’ counsel.” 
This decision reversed the holding of Sir R, 
Phillimore. 

Front Part.—In a building contract, the 
agreement to ‘finish the front part of the base- 
ment” does not necessarily mean the external front 
part. Bedard vy. Bonville, Wisconsin Supreme Court, 
March, 1883. The court said: ‘‘ If we were called 
upon to construe that part of the contract which re- 
quires the respondents ‘to finish the front part of 
the basement,’ we should be inclined to give the 
language used a different construction from that 
given by the learned Circuit judge. We do not 
think that the words ‘front part’ necessarily mean 
the ‘external front part,’ as was held by the learned 
judge. The ‘front part’ might well include both 
sides of the front wall of the building, and when the 
respondents, who are carpenters, agreed to furnish 
the materials and do the work necessary to finish 
the ‘front part,’ so far as the carpenter’s work is 
concerned, it doesnot seem tousto be unreasonable 
to hold that they are to do all the necessary work on 
both sides of the front wall, at least, so as to put it 
in a condition for the lathing and plastering, and 
that is all that, as we understand the evidence, tlie 
respondents did in this case.” But the court admit- 
ted parol evidence to explain the ambiguity. 

Asstens. — A beer-seller mortgaged his beer-house 
to his brewers to secure £1,300, and all moneys at 
any time owing to them from himself, ‘‘his 
executors, administrators, and assigns,” on any 
account whatsoever. The beer-seller died, having 
devised all his property to his widow, who became 
his administrator The will 
contained no direction as to carrying on the business, 
but the widow carried on the business, and was 
supplied with beer by the brewers. The brewers 
sold the property under the power of sale in the 
mortgage. J/eld, that the widow was an assignee of 


cum testamento annexo. 


the beer-house, and that the brewers were therefore 
entitled to retain out of the proceeds of sale not only 
the money due from the testator, but the price of 
the beer supplied to his widow. 


Re Watts, Smith v. 





Watts, 48 L. T.(N. 8.) 167. The court said: ‘‘ The 
owner of a freehold estate, if he is so minded, may 
mortgage it, not only for his own debt, but for the 
debt of his cousin or his widow, or anybody else he 
pleases. It is argued on the part of the appellants, 
that according to the true construction of the deed 
the beer-house was charged, not only with the debt 
due from Watts, but with any debt to become due 
from his assign. That is perfectly intelligible. It 
may have been in the contemplation of the parties 
that Watts should assign the house subject to the 
mortgage, that the assign might come in and take 
beer from Hoare & Co., and that they might have 
a charge on the beer-house for the amount of beer so 
supplied. That is perfectly rational. The respond- 
ents urge that the word ‘assigns’ is a large word in 
law, and would include a tenant, or as in this case, 
a devisee for life, and that it is not probable that 
they were intended. The answer is— very likely 
not. Probably the parties to the deed did not think 
of those exceptional cases, but only of an assign out 
and out. The respondents’ difficulty is to find any 
thing in the deed authorizing us to put a restricted 
meaning on the word ‘assigns.’ * * * What 
the parties meant was, that the owner of the public- 
house for the time being should not be entitled to 
redeem the public-house without paying for the beer 
supplied to the owners for the time being. Unless 
we read the clause in this way, the word ‘assigns’ 
is virtually struck out, and following the rule that 
we are to give some effect to all the words used, if 
any reasonable meaning can be attributed to them, 
and also following the rule that we are to construe 
them with regard to what is usually expected to 
happen, I think the right reading is, that the 
property is pledged for the debt of the assign to 
Hoare & Co., as well as what was due to them from 
Watts.” 

TriaL. — A proceeding before arbitrators is not 
a‘‘trial.” Thorne v. Towanda Tanning Co., United 
States Circuit Court, Western District of Pennsyl- 
vania, December, 1882. Acheson, J., observed: 
‘¢The single question is whether the plaintiffs lost 
their right to remove the suit by reason of the rule 
of reference and the trial before and award by the 
arbitrators. The act of Congress provides that the 
petition for removal shall be filed ‘before or at the 
term at which said cause could be first tried and 
before the trial thereof.’ Was the proceeding before 
the arbitrators a ‘trial’ within the meaning of the 
act? Ithink not. The act it seems to me, contem- 
plates a trial in court, or at least a judicial trial 
of a binding nature.” 

Premises. — A fire insurance policy provided that 
where a mortgagee is specifically insured, the insur- 
ance should not be affected by any change of use 
without the knowledge of insured, but that the 
company should have the option of paying to the 
insured ‘‘ either such proportion of the sum insured 
as the damage by fire to the premises mortgaged or 
charged shall bear to their value immediately before 
the fire.” J/eld, that the term “ premises mortgaged ” 
referred to the building insured in the policy, and 
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the value of the land could not be included in 
estimating the proportionate loss for which the 
insurer was topay. Teutonia Fire Ins. Co. v. Mund, 
Pennsylvania Supreme Court, February, 1888. The 
court said: ‘The word ‘premises’ in an instrument 
of writing implies a reference to previous matter 
contained therein, and concerning which something 
is proposed. In this instance the previous subject- 
matter of the contract is the insurance of a three- 
story hotel building, with three-story back building 
situate, etc. No lot of ground is mentioned or 
described, in connection with buildings, which could 
by any reasonable intendment be embraced in the 
‘ premises.’ When these premises are spoken of as 
having become the subject of a mortgage, they 
would be properly referred to as the ‘ premises 
mortgaged ;’ these words may therefore mean the 
whole of the premises covered by the mortgage or 
merely such of the premises as were covered by the 
policy, —the premises insured. If there be doubt 
in view of the general tenor of an instrument of 
writing, whether the words used therein are to be 
taken in an enlarged or restricted sense, all other 
things being equal, that construction should be taken 
which is most beneficial to the promise. This rule 
of construction is perhaps especially applicable to 
the construction of policies of insurance, the pro- 
visions and conditions of which are, as admitted in 
the argument, prepared by the assurers themselves, 
and their advisers, persons thoroughly conversant 
with the principles and practice of insurance, with 
the utmost deliberation, ‘every word being weighed 
and every contingency debated,’ and thus prepared 
and executed and delivered to the assured, who 
ordinarily have no partintheir preparation, * * * 
When the words are, without violence, susceptible 
of two interpretations, that which will sustain his 
claim and cover the loss must in preference be 
adopted. Another rule of construction, equally well 
known, is that the words of an agreement are to be 
applied to the subject-matter about which the parties 
are contracting at the time. The matter in hand is 
always presumed to be in the mind and thoughts of 
the speaker, though his words seem to admit of a 
larger sense and therefore the generality of words 
used shall be restrained by the particular occasion. 
Words should not be taken in their broadest import 
when they are equally appropriate ina sense limited 
to the object the parties had in view. To afford, 
say any reasonable indemnity in any given case, the 
amount of the insurance money payable would or 
should, bear some proportion to the value of that 
which was lost, and against the loss of which the 
contract was made. It would seem absurd to esti- 
mate the loss upon any other basis. The value of 
the land, or any other matter, not the subject of 
the insurance, unless expressly made material by the 
contract, would seem to be unimportant in the esti- 
mate. Ifthe mortgagee desired to indemnify him- 
self against the loss of the buildings, to maintain 
the margin of his security, why should the value of 
the land affect the verdict? What principle of 
indemnity against the loss of buildings could involve 





an inquiry as to the price of the land? The contracts 
of those who engage in the business of general insur- 
ance, with a fixed form of policy,should be construed, 
if the language of the contractis reasonably suscepti- 
ble of such construction,so as to afford a scheme for 
calculating a proportion, which will produce uniform 
results upon some general principle or rule of 
indemnity. An experiment with a few hypothetical 
cases, wrought out according to appellant’s scheme 
of proportion, will fully illustrate the fact that the 
results are not uniform, are agreeable to no genera] 
rule of indemnity, do not preserve any relative 
proportion between the mortgage debt and the 
security, and in some cases, indemnity is impossible. 
On the other hand, it would seem proper that the 
damages sustained from the fire, and the value of 
the mortgaged premises insured, before the fire, 
should be the terms of a proportion, which will 
determine the amount of the insurance money pay- 
able in any given case. It was against the loss of 
the buildings the insurance was taken, and the 
proportion which the injury bears to their value 
gives sucha ratio of the insurance money which the 
assurer should contribute to the loss as is consistent 
with the purpose of indemnity. The scheme gives 
uniform, consistent and just results, preserves 
approximately the relative proportion of the mort- 
gage debt and security, and gives the assured a 
measure of indemnity corresponding with the pur- 
pose of his contract.” 

Criss. — A corn-crib is not necessarily either a 
“building, ship, or vessel.” Wood v. State, 18 Fla. 
969. The court said: ‘‘ The indictment is further 
defective in that it does not charge the breaking 
and entering a ‘building, ship or vessel.’ The 
breaking and entering is alleged to have been into 
a ‘corn-crib,’ not a building called a corn-crib. We 
have been unable to find this word ‘corn-crib’ in 
Worcester’s Dictionary, and it is not necessarily a 
‘building, ship or vessel.’ Corn is defined to be a 
cereal grain, and the word is commonly used in this 
country in place of Indian corn or maize. Crib has 
various definitions, as the manger of a stable, a bin, 
a frame for a child’s bed, a small habitation, and is 
used in the latter sense by Shakespeare: 


‘ Why rather, sleep, liest thou in smoky cribs 
Than in the perfumed chambers of the great?’ 


Nowhere else do we find it used in the sense of a 
building. The indictment is defective and judg- 
ment is arrested.” 

Wuarrace.—In Town of Pelham v. The B. F. 
Woolsey, District Court, 8. D. New York, April, 
1883, 16 Fed. Rep. 418, it was held that wharfage 
could not be charged against a vessel while she lay 
scuttled and sunk between high and low water mark, 
at a distance of 10 or 15 feet from the wharf, and 
fastened thereto by only one of several lines, 
others being attached to the shore. The court said: 
“ Wharfage, as defined in the Cyclopedia of Com- 
merce and Webster’s Dictionary, is ‘the fee paid 
for loading goods on a wharf or for shipping them 
off.’ But it also may clearly include the use ofa 
wharf while lying along-side for protection. But 
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the term ‘wharfage’ is certainly usually applied 
only to vessels afloat and enjoying some substantial 
benefit, either of protection or safety, or in the load- 
ing or unloading of cargo. * * * It does not 
appear reasonably to embrace such a case as this, 
where the vessel enjoyed none of the ordinary bene- 
fits or uses of the wharf for the purposes of com- 
merce or navigation, but lay aground at a distance 
from it, scuttled, and attached to it by one ortwo 
only of several lines. * * * Idonot think the 
mere stretching of a line to the dock, under these 
circumstances, constitutes such wharfage as is 
referred to or intended in the resolution, and it 
should not be charged for as such.” 


——_—_— 


DEFAULTING PURCHASER AT JUDICIAL 
SALE. 
T judicial sales of real estate, it is the general and 
usual practice, before actually offering the prop- 
erty, to read the conditions annexed to, and the terms 
upon which the sale is to be made. These terms and 
conditions are ordinarily technically entitled ‘‘ Terms 
of Sale,”’ and there is usually embodied therein an an- 
nouncement or condition substantially as follows: 

“The biddings will be kept open after the property 
is struck down, and in case any purchaser shall fail 
to comply with any of the above conditions of sale, the 
premises so struck down to him will be again put up 
for sale under the direction of said (Referee or Sheriff, 
or other officer making the sale) under these same terms 
of sale, without application to the court, unless the 
plaintiff's attorney shall elect to make such application, 
and such purchaser will be held liable for any deficiency 
there may be between the sum for which said premises 
shall be struck down upon the sale, and that for which 
they may be purchased on the re-sale, and also forany 
costs or expenses occurring on such re-sale.” 

Another condition usually requires that the pur- 
chaser ‘‘ at the time and place of sale, sign a memoran- 
dum of his purchase,’’ and sometimes it is added — 
“and an agreement to comply with the terms and con- 
ditions of sale herein contained.” 

What is the measure of liability of one who attends 
a public sale of lands under judicial decree where the 
above or similar announcements are made and read 
before- hand, and at which sale he becomes a purchaser, 
and subsequently declines and refuses to complete ac- 
cording to the “ Terms,”’ and conditions of sale, will 
be the subject of this inquiry. And especially if a re- 
sale be had and a deficiency arise, is the defaulting 
purchaser liable to an action for such difference or 
deficiency, and if so by whom or at whose suit? 

Prima facie, he should be responsible at least in the 
same degree and to the same extent as if the sale were 
by individual or corporate vendors, and as if it had 
been evidenced by the usual contract of sale used by 
such vendors. 

Suppose, for instance, an intending purchaser being 
present on a particular occasion at an auction room 
used for public sales of real property, hears the an- 
nonucements and “ Terms ” of two different sales read, 
such “Terms” being substantially the same in both 
instances, one of such sales however being and being 
announced to be by an individual owner, and the other 
by a sheriff or referee under judicial order. He 
bids on both pieces of property and becomes the pur- 
chaser of both, and then without proper ground or 
cause therefor refuses to complete as to both, either by 
declining to subscribe the conditions of sale, or tc pay 
the percentage required, or perhaps after a compliance 





with these acts by refusing at the proper time to pay 
the balance of the purchase-money. Now why should 
not his default upon the judicial sale entail precisely 
the same measure of liability as in the sale by the in- 
dividual owner? And if re-sales be had and loss ensue 
and he be liable to_an action in the one case, why not 
in the other? 

These questions will be best answered by a brief 
reference to the authorities. 

Miller v. Collyer, 36 Barb. 250, isin point. The de- 
fendant attended a sheriff's sale under decree in fore- 
closure, the plaintiff, Miller being the mortgagee and 
plaintiff in such foreclosure. The terms of sale con- 
tained the above provision making the purchaser lia- 
ble for deficiency, etc., and also required twenty per 
cent of the purchase-money to be paid at time of sale. 
The premises were struck down to the defendant and 
he subscribed the terms of sale, but did not pay any 
thing at the time of sale nor afterward, and never ap- 
peared or demanded his deed, nor was any deed ever 
executed or tendered to him. He subsequently ex- 
pressly declined to complete, but some _ eighteen 
months afterward, the premises being advertised de 
novo, were again sold to the same purchaser for a sum 
less than what they brought at the first sale. 

The plaintiff, after taking an assignment from the 
sheriff of the memorandum of sale signed by the de- 
fendant at the prior sale, brought suit against the lat- 
ter for the difference or loss occurring on the re-sale, 
etc. The defendant had judgment and the plaintiff 
appealed. 

Emortt, J., says: ‘* This action cannot be supported. 
The remedy against a purchaser who refuses to com- 
plete a purchase under a decree or judgment of acourt 
of equity is by an application to the court to compel 
him to complete it, or to re-sell the property and hold 
him liable for the loss and the additional expenses.” 
After citing Lansdown v. Elderton, 14 Ves. 512; Gray 
v. Gray, 1 Beav. 199, and Harding v. Harding, 14 My). 
& Cr. 514, he remarks: *‘These cases do not proceed 
strictly upon the ground of contract, but upon the 
ground that when a person becomes a purchaser under 
a decree he submits himself to the jurisdiction of the 
court as to all matters connected with the sale or with 
him in the character of purchaser. Requa v. Rea, 2 
Paige, 339. * * * The papersigned by the defendant 
is no more a contract with the plaintiff than with the 
sheriff. * * * It is not a mutual agreement between the 
defendant and the plaintiff or any other party to 
the foreclosure. If it is to be called a contract at all, 
it isa contract withthe court. The sale is made by 
the order of the court and is under its control and not 
that of any party to perform or to rescind. * * * 
The memorandum signed by the defendant was only 
a quasicontract. * * * It is easy to see that it lacked 
essential elements of a contract, not only parties but 
mutuality and consideration. * * * There can cer- 
tainly be no suit maintained upon it as an express 
stipulation with avy person whatever.’’ Brown and 
Scrugham, JJ., concurred. 

“The transaction between a referee, executing the 
judgment of the court by a sale in an action of fore- 
closure, and the successful bidder, cannot strictly be 
regarded as acontract. The referee acting only as the 
minister of the court assumes for himself no obligation 
to complete the sale, and can impose none upon the 
court which he represents. It is always within the 
power and often becomes the duty of the court to set 
aside these sales, and this is entirely inconsistent with 
the idea that they are contracts of the court, for a con- 
tract is an act which contains a perfect obligation 
which cannot be annulled at the pleasure of the party 
bound by it. Moreover, a court has no such legal 
eutity as capacitates it to make a contract, for it is 
neither a person nor a corporatiou—can neither sue nor 
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be sued.’”’ Per Scrugham, J., in Willets v. Van Alst, 


26 How. Pr. 325, 342. 

The court rendering the judgment of sale becomes 
the vendor of the property, and the sheriff or referee 
directed to execute the judgment is not the agent of 
the parties, but of the court by whom he is appointed, 
and under whose direction he acts. 

The sale is not made by any of the parties to the 
suit, but by the court through its officer, and the con- 
tract of the purchaser (if such) is with the court. 

Riggs v. Purssell, 66 N. Y. 198; Yocum v. Foreman, 
14 Bush (Ky.), 500. And the plaintiff in foreclosure, 
and the purchaser at the sale under the decree do not 
occupy the relative positions of vendor and vendee. 
Mitchell v. Bartlett, 51 N. Y. 452. 

Netwithstanding the notice to purchasers in the 
“Terms of Sale,’’ that in case of their non-compliance 
with the stated conditions a re-sale may be bad with- 
out application to the court, and the purchasers held 
liable for any deficiency, such liability is not recognized 
and will not be enforced unless application is made to 
the court for the re-sale and av order therefor to be 
obtained. 

A re-sale without such order will discharge the pur- 
chaser from liability. 

In Goodwin v. Simonson, 74 N. Y. 133, the purchaser 
at a foreclosure sale being in default, an order direct- 
ing him to complete was obtained and served, but was 
not subsequently enforced. Upon a re-sale without 
the order of the court a deficieucy arose for which he 
was held not liable. 

In Home Insurance Company v. Jones, 45 How. 498, 
the purchaser paid ten per cent and signed the “ Terms 
of Sale,’”’ but did not complete. The premises were 
re-advertised without application to the court, and on 
the re-sale the same purchaser bought again for a less 
sum and paid ten per cent on his second purchase, and 
being ready to complete this time, the referee did what 
he should have done in the first instance, — applied to 
the court,—but it was held that the purchaser was only 
bound to complete the second purchase, and was en- 
titled to credit for both payments made. 

In each of these cases the ‘* Terms of Sale ’’ contained 
the usual provisions. 

But if the defaulting purchaser is not amenable to 
an action at law in favor of the plaintiff in the suit in 
which the sale was had, may he not be held liable for 
damages in a court of equity? It is easy to see how 
his acts may be productive of great damage. Take the 
case of a partition sale under decree, all parties, plaint- 
iff and defendant, being interested. By timely and 
judicious advertisement of the sale a large number 
of bona fide bidders are present. A. outbids them all 
and becomes the purchaser. He has heard the 
“Terms” and knows the conditions of the sale and 
perhaps subscribes them. He does not pay his ten per- 
cent at once, or possibly gives a worthless check, or is 
without funds and asks for a brief delay to procure 
them, aud finally the percentage is not paid. Mean- 
while the other bidders have dispersed and cannot be 
got together again without a new advertisement en- 
tailing delay and expense, and the prices realized ona 
re-sale seldom equal those which obtained at the origi- 
nal sale. Now here is a direct pecuniary loss affecting 
all the parties to the suit, caused by the wrongful act 
of the defaulting purchaser. It would seem prima 
facie, that an action against him in the joint names of 
the parties in the partition should lie. Emott, J., 
seems to hint at this course in Miller v. Collyer, supra- 
We have seen that in some of the cases quoted the 
same purchaser bid at both sales, and thus secured the 
property at the lower figure it realized on the re-sale, 
thereby profiting by his own wrongful act, in contra- 
vention of one of the cardinal principles of law and 
justice. 





We are not aware of any authority directly in point. 
But certainly, if the act of the purchaser in bidding 
upon and securing the temporary and exclusive right 
to the property at a fixed price is not a cons 
tract or obligation entered into by him with the plaint- 
iff or with any of the parties to the suit in which the 
sale is had,—if there is no privity or mutuality between 
such purchaser and the litigants,—if he owes them no 
duty or obligation and has made them no express 
promise,— it is difficult to see upon what theory an ac- 
tion for damages can be sustained. 

But be that as it may, a wrong has been done and 
the wrong-doer will not be permitted to go unpunished. 
It is clear that one who intermeddles with a suit in 
equity thereby submits himself to the jurisdiction of 
the court, and tacitly agrees to be bound by its orders 
and directions. By crossing the threshold and enter- 
ing the precincts of the former @uring the progress of 
the cause and assuming to become the purchaser under 
its decree, he has voluntarily placed himself before the 
tribunal, and must not presume to trifle with the court, 
or to treat its orders or directions with indifference, 
contempt or defiance. 

Sheer inability to perform will be the only excuse 
that will be received from the defaulting purchaser to 
whom a good and proper tender is made. If responsi- 
ble, he may be compelled to complete by motion and 
attachment. Cazet v. Hubbell, 36N. Y. 677; Graham 
v. Bleakie, 2 Daly, 55; Goodwin yv. Simonson, supra; 
Thomas on Mortgages, 356. 

Whether the ‘‘ Terms” or memorandum of sale have 
been subscribed or whether the percentage required 
has been paid is probably entirely immaterial. 

The conclusions therefore are: 

First. That the paper embodying the terms and con- 
ditions of the sale or agreeing to be bound thereby, 
whether subscribed by the purchaser or not, does not 
constitute any contract or obligation on the part of 
the purchaser in favor of any person whatever, and 
that no action thereupon against such purchaser can 
be maintained by any one. 

Second, That if a re-sale be had without application 
to the court it will be equivalent to a discharge of the 
purchaser from all liability in the premises. 

Third. Thatifare-sale be had after application to 
the court upon due notice to the purchaser he will be 
liable for the deficiency by proper proceedings; and 

Lastly. That the defaulting purchaser, if responsi- 
ble, will be compelled on motion to complete, or pay 
the deficiency (as the case may be) and upon non-com- 
pliance will be subject to attachment as for contempt, 
and that this is the correct course to pursue in the 
premises. 

JOSEPH C. LEVI. 

NEw York, June 20, 1883. 


—_—_—————— 
INJURY BY ANIMAL WHILE BEING DRIVEN 
UPON STREET. 


ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, NOVEMBER 27, 1882. 


TILLETT Vv. WARD, L. R., 10 Q. B. D. 17. 

An ox belonging to the defendant and while being driven by 
his servants through the streets of a country town entered 
the plaintiff's shop, which adjoined the street, through 
the open doorway, and damaged his goods. No negligence 
on the part of the persons in charge of the ox was proved. 

Held, that the defendant was not liable. 


PPEAL by special case from the decision of the 
judge of the County Court of Lincolnshire, holden 
at Stamford. 
The action was to recover ll, for the damage done to 
goods in the plaintiff's shop. 
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It appeared that on the 15th of May, 1882, an ox of 
the defendant was being driven from a_live-stock 
market in Broad street, Stamford, along a public street 
called Lronmonger street, to the defendant’s premises. 
Ironmonger street has a paved carriage road with a 
foot pavement on either side, and the plaintiff was the 
occupier of an ironmonger’s shop in the street. The 
ox, after having gone for some distance down the 
paved carriage road of Ironmonger street, driven by 
the defendant's men, went fora short distance upon 
the foot pavement on the near or left hand side, and 
was driven therefrom by one of the drovers in charge 
ou to the carriage road, and after continuing for a 
farther distance upon such carriage road, turned again 
on the pavement about twelve yards from the plaint- 
iff’s shop and continued upon the pavement until it 
came opposite the plaintiff's shop, when it passed 
through the open doorway into the shop, and did 
damage to goods therein to the amount claimed. The 
OX was as soon as possible after such entry and dam- 
age, driven by the defendant's men from the shop to 
the carriage road and to defendant's premises in an- 
other street, but they did not succeed in getting it out 
until about three-quarters of an hour from the time 
when it entered. No special act of negligence was 
proved on the part of the persons in charge of the ox, 
and there was no evidence that it was of a vicious or 
unruly nature, or that the defendant had any notice 
that there was any thing exceptional in its temper or 
character, or that it would be unsafe to drive it through 
the public streets in the ordinary and usual way. It 
was proved that at the time the ox left the carriage 
way the second time, one of the two menof the de- 
fendant in charge of the animal was walking by its 
side, having his hand upon it, and that the other man 
was walking about three yards in the rear of it. The 
two men in charge proved that they drove it unaccom. 
panied by other cattle from the market, and they both 
declared that they did all they could under the cir- 
cumstances to prevent it going on to the foot pavement 
and entering the open doorway of the plaintiff's shop, 
and they stated that the movement of the ox from the 
carriage-way on to the foot pavement was sudden and 
could not by any reasonable or available means have 
been prevented. It was alleged by the defcndant’s 
witnesses, and not contradicted, that it was a usual 
thing for several oxen to be driven from the Stamford 
market in charge of two men and sometimes one man. 
It was admitted that it is not customary to drive 
oxen with halters and that they would probably not go 
quietly if led by halters. 

The County Court judge gave a verdict for the 
amount claimed, giving the defendant leave to ap- 
peal. 

The question for the Opinion of the court was 
whether, upon the facts, the plaintiff was entitled to 
the verdict. 

Lorp CoLerIpGE, C. J. In this action the County 
Court judge has found as a fact that there was no 
negligence on the part of the drivers of the ox, or at 
all events he has not found that there was negligence, 
and as it lies on the plaintiff to make out his case, the 
charge of negligence, so far as it has any bearing on the 
matter, must be taken to have failed. 

Now it is clear as a general rule, that the owner of 
cattle and sheep is bound to keep them from trespassing 
on his neighbor’s land, and if they so trespass an action 
for damages may be brought against him, irrespective 
of whether the trespass was or was not the result of 
his negligence. It is also tolerably clear that where 





both parties are upon the highway, where each of them 
has a right to be, and one of them is injured by the 
trespass of an animal belonging to the other, he must, 
in order to maintain his action show that the trespass 
was owing to the negligence of the other or of his 





servant. It is also clear that wherea man is injured 
by a fierce or vicious animal belonging to another, that 
prima facie no action can be brought without prvof 
that the owner of the animal knew of its mischievous 
tendencies. 

In the present case the trespass, if there was any, 
was committed off the highway upon the plaintiff's 
close which immediately adjoined the highway, by an 
animal belonging to the defendant, which was being 
driven on the highway. No negligence is proved, and 
it would seem to follow from the law which I have 
previously stated, that the defendant is not responsi- 
ble. Wefind it established as an exception upon the 
general Jaw of trespass, that where cattle trespass 
upon unfenced land immediately adjoining a highway 
the owner of the land must bear the loss. Thi is 
shown by the judgment of Bramwell, B., in Goodwyn 
v. Cheveley, 28 L. J. (Ex.) 298. That learned judge 
goes into the question whether a reasonable time had 
or had not elapsed for the removal of cattle who had 
trespassed under similar circumstances, and this ques- 
tion would not have arisen if a mere momentary tres- 
pass bad been by itself actionable. There is also the 
statement of Blackburn, J., in Fletcher v. Rylands, 
Law Rep. (1 Ex.) 265, that persons who have property 
adjacent to a highway may be taken to hold it subject 
to the risk of injury from inevitable risk. I could not 
therefore, if 1 were disposed, question law laid down by 
such eminent authorities, but I quite concur in their 
view, aud 1 see no distinction for this purpose be- 
tween a field in the country and astreet in a market 
town. The accident to the plaintiff was one of the 
necessary and inevitable risks which arise from driving 
cattle in the streets in or out of town. No cause of 
action is shown, and the judgment of the County Court 
judge must be reversed. 

STEPHEN, J. Lam of the same opinion. As I under- 
stand the law, when a man has placed his cattle 
in a field it is his duty to keep them from trespassing 
on the land of his neighbors, but while he is driving 
them upon a highway he is not responsible, without 
proof of negligence on his part, for any injury they 
may do upon the highway, for they cannot then be 
said to be trespassing. The case of Goodwyn v. Cheve- 
ley, 28 L. J. (Ex.) 298, seems to me to establish a fur- 
ther exception that the owner of the cattle is not re- 
sponsible without negligence when the injury is done 
to property adjoining the highway, an exception 
which is absolutely necessary for the conduct 
of the common affairs of life. We have been invited 
to limit this exception to the case of high roads ad- 
joining fields in the country, but Lam very unwilling 
to multiply exceptions, and I can see no solid distinc- 
tion between the case of an animal straying into a 
field which is unfenced or into an open shop ina town. 
I think the rule to be gathered from Goodwyn v. 
Cheveley, 28 L. J. (E:x.) 298, a very reasonable one, for 
otherwise I cannot see how we could limit the liability 
of the owner of cattle for any sort of injury which 


could be traced to them. 
Judgment for the defendant. 


——~—__—_. 


MIS-DELIVERY OF GOODS BY CARRIER. 


U. 8. DISTRICT COURT, 8S. D. N. Y., MARCH 20, 1883. 


THE DREW. 

A person representing himself as J. K., doing business in Al- 
bany, purchased goods, which he directed to be shipped 
to him at Albany, from a merchant in New York who sup- 
posed that he was dealing with a merchant of repute in 
Albany bearing the name given. The goods were shipped 
by carrier to Albany directed to “J. K., Albany, ’ but no 
street number was given, The carrier tendered the goods 
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to the merchant of repute in Albany, but he refused to 


receive them, saying they were not for him, The pur- 
chaser of the goods who had shortly before opened a store 
in Albany demanded the goods, showing a bill for them 
from the shipper, and the carrier delivered them to him. 
Held, that the carrier was not liable to the shipper of the 
goods for a mis-delivery even though the person to whom 
they were delivered was a swindler. 


IBEL in admiralty to recover value of goods al- 

leged to have been mis-delivered. The opinion 
states the case. 

Kurzman & Yeaman, for libellants. 


W. P. Prentice, for claimant. 


Brown, J. The libel in this case was filed to recover 
$179, the value of certain goods sold by the libellants 
to J. Kastendike, Albany, and shipped to his address 
by the steamboat Drew, May 3, 1880, on the ground 
that they were delivered in Albany tothe wrong per- 
son. 

A few days previous tothe shipment a man calling 
himself J. Kastendike, of Albany, called at the libel- 
lants’ store in New York, desiring to purchase goods, 
He selected what be wanted, and left his references 
with the libellants. Inquiry was made of one of the 
mercantile agencies, and the report being satisfactory, 
the goods were shipped in two boxes marked ‘J. 
Kastendike,” or ‘‘ Jos. Kastendike, Albany.’’ There 
was a tradesman by the name of John Kastendike in 
Pearl street, Albany, who was well known there, and 
of good repute, and responsible, though not known to 
the libellants, aud the replies to the libellants referred 
to that tradesman. The evidence also shows that 
there was another man who had a store in Central 
avenue, Albany, with the sign ‘‘ J. Kastendike,’”’ where 
one of the witnesses for the libellants testified that for 
two or three weeks previous he had at various times 
delivered goods forwarded by the American Express 
company. 

On the arrival of the Drew at Albany, on the morn- 
ing of May 4, the goods were sent from the steamer 
to the Pearl street merchant, who had left the day be- 
fore for New York. His wife and son, knowing, as they 
testify, that the goods could not be for them, refused 
to receive the boxes, and they were taken back to the 
steamer. On the same day a truckman employed by 
the Central avenue man applied to the boat, exhibited 
a bill for them, received the goods, receipted for them, 
and took them to the store at Central avenue, and de- 
livered them there, with the bill, to the same man 
from whom he received the bill. The libellants claim 
that this was a delivery to the wrong person, for which 
the carrier is responsible. 

One of the libellants testified that the two boxes were 
addressed ‘‘ J. Kastendike, Pearl St., Albany;” but 
his testimony, as I understand it, is based upon his 
presumption from their usual course of business, and 
not from observing the direction on the boxes them- 
selves. The shipping clerk who put up the goods and 
directed them was not produced as a witness, though 
without any fault of the libellants. The only other 
evidence that the goods were addressed to Pearl street 
is a receipt for them, signed by the proper agent of the 
Drew, dated May 3. This receipt now contains the 
words ‘*‘ Pearl St,’”’ asa part of the address. About 
two weeks after shipment, when the libellants first 
apprehended any trouble in regard to the payment for 
the goods, it was presented to the freight agent of the 
Drew, and two witnesses who then saw it testify that 
the words ‘Pearl st.”’ in the receipt were in different 
colored ink, and presented a fresh appearance, as 
though the ink was scarcely dry, so as to excite re- 
mark at the time. The face of the receipt itself sug- 
gests strong suspicion that it was not written at the 
time the rest of the address was written. The words 





“J. Kastendike, Albany, N. Y.,’’ are written under- 
neath each other, in a free, easy hand, on three equi- 
distant lines. The words “ Pearl st.” are crowded in 
between the first two lines, and between the ends of 
the words ‘* Kastendike ’’ and ‘ Albany,’’ and they are 
written in a constrained, cramped hand, where the 
paper is roughened aud the letters somewhat blurred. 

Opposed to this evidence that the goods were ad- 
dressed to Pearl street, there is the positive evidence 
of the carman who delivered them at the Central 
avenue store, and the wife of the Pearl street mer- 
chant who rejected the boxes, both of whom testify 
that the address, ‘‘ Pearl st.,’’ was not on the boxes. 
Two witnesses from the steamer testify to the same 
thing; and their evidence is somewhat corroborated by 
the entry in the steamer’s manifest of May 3, and the 
delivery-book of May 4, in which the direction is 
entered without any street address. The weight of 
evidence, notwithstanding the receipt, which cannot 
stand as an unimpeached voucher, is in my opinion, 
altogether to the effect that the goods were addressed 
to Albany only, without the designation of any 
street. 

Iam not entirely satisfied even that the purchaser 
gave the libellant his address as at Pearl street, al- 
though that fact is testified to by one of the libellants, 
near the close of his testimony. On the direct ex- 
amination he stated that the references of whom he 
inquired ‘‘located”’ him in Pearl street. There is no 
doubt therefore but that the libellants, when they 
shipped the goods, supposed the purchaser was the 
Pearl street man; but no card or memorandum from 
the purchaser, no entry by the libellants made at the 
time, is produced, showing that the address of Pearl 
street was given. The bill of the goods forwarded by 
them does not contain it; and the reply of the mer- 
cantile agency, which is in writing and produced, does 
not so state, as the libellants were understood at first 
to testify. The envelope containing the bill returned 
from the Pearl street man is not produced; its return 
from the Pearl street store is no evidence that it was 
specifically addressed there, since it would naturally 
have gone to him, as an old and well-known merchant, 
without such specific address. 

But I do not find it necessary to pass upon this ques- 
tion, since the other undisputed facts in the case, 
coupled with the conclusion of fact that I have stated 
above, namely, that the goods were addressed only to 
J. Kastendike, Albany, without the designation of the 
street,are sufficient to exempt the steamer from liability. 
That the purchaser of the goods was a swindler may be 
assumed; but there is no evidence, and it cannot be 
taken for granted, that his name was not J. Kasten- 
dike. He evidently was dealing in Albany under that 
name, and there being no evidence to the contrary, it 
must be assumed that such was his name. The case 
is therefore one of delivery by the carrier to the very 
man who had bought the goods in person; a delivery 
at the purchaser's store in the city where the boxes 
were addressed, without any intimation by the shipper 
of any intention that they should be delivered to any 
different person or at any different place. This would 
seem to be a perfect fulfillment of a carrier’s obliga- 
tion. 

Counsel for the libellants contend that several au- 
thorities in this country show that the consignee must 
“identify himself as the real man of that name, and 
as the person entitled to the goods.”’ If this doctrine 
were applied in the sense claimed, it would make car- 
riers insurers not only against frauds upon themselves, 
but insurers against frauds upon the consignor, of 
which they had no knowledge or grounds of suspicion. 
There is no question that the carrier must deliver to the 
person addressed, and must answer for the conse- 
quences of any mistakes, fraud or forgeries practiced 
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upon himself. Hutch. Carr., §§ 344, 350. But the per- 
son addressed in this case was the man to whom in 
fact the delivery was made, although the seller erro- 
neously supposed him to be the Pearl street man. 
There are several cases where the purchaser has per 
sonated some fictitious person or firm to whom the 
goods were addressed, in which the carrier has been 
held liable for delivering them toa person other than 
the person or firm addressed, or at a wholly different 
place from that designated. Price v. Oswego R. Co., 
50 N. Y.213; Winslow v. Vermont, etc., R. Co., 42 Vt. 
700; American Exp. Co. v. Fletcher, 25 Ind. 492; 
American Exp. Co. v. Stack, 29 id. 27; Stephenson v. 
Hart, 4 Bing. 476; Duff v. Budd, 3 Brod. & B. 177. 
An examination of these cases shows that in every one 
of them the court held the carrier liable only on ac- 
count of some negligence on his part. Seealso Zinn v, 
New Jersey S. Co., 49 N. Y. 442. 

Where the name of a consignee isa fictitious name, 
there is negligence in delivering the goods, because 
proof of identity should be required before delivery, 
and the requirement of that proof would disclose the 
fraud and prevent the delivery of the goods. In the 
Indiana cases the want of ordinary diligence in ascer- 
taining the party intended is the ground of decision; 
and in the two English cases cited it is the same. But 
in the present case there is no fictitious name, nor any 
question about the identity of the person to whom 
delivery was made as to the very person who had 
bought the goods and who answered to all that was 
designated in the address on the boxes; and the mere 
fact that the seller supposed the purchaser was the 
Pearl street man, when the address in no way indi- 
cated him rather than the other, cannot charge the 
carrier with negligence in making delivery to the real 
purchaser after the other man had refused them. I 
fail to find any case in which a carrier has been held 
liable in respect to a fraud practiced upon the con- 
signor, except where there was plain dereliction of 
duty in the carrier, or such suspicious circumstances 
brought to his knowledge as charge him with negli- 
gence in making the delivery. 

This subject was carefully considered in the case of 
McKean v. Mclvor, L. R., 6 Exch. 36. The court there 
say: 
“If the carrier deliver at the place indicated, or does 
what is equivalent to delivery, then he does all he is 
bound to do. He obeys the sender's directions, and is 
guilty of no wrong. To make him liable there must be 
some fault, and when he has carried out the directions of 
the sender, the mere fact that he has delivered the goods 
to some person to whom the sender did not intend the 
delivery to be made is not sufficient to support he al- 
legation that he has converted them.” 

There was nothing upon this shipment to indicate 
to the carrier that the goods were designed for the 
Pearl street merchant rather than the one who had 
his store in Central avenue. In the case of The Hunt- 
ress, 2 Ware, 89, Ware, J., says: 

“Tt is certain also that the goods ought to be 
plainly and legibly marked, so that the owner or con- 
signee may be easily known; and if in consequence of 
omitting to do it, without any fault on the part of the 
carrier, the owner sustains a loss, or any inconvenience, 
he must impute this to his own fault.’’ Robinson v. 
Chittenden, 69 N. Y. 525; Roberts v. Chittenden, 88 
id. 33. 

In like manner, where there are two persons in busi- 
ness of the same name in the same city, and the sender 
of the goods does not distinguish which is intended 
by the street number, and where the goods on tender 
have been rejected by the one, no fault can be imputed 
to the carrier in making delivery to the other, who on 
presentment of a bill for them appears to be the 
vendee. The fault is in the shipper in not making the 





directions specific. Conceding that the purchaser of 
these goods was a swindler, the carrier had no knowl- 
edge of it, and there was nothing to charge him with 
knowledge or suspicion of it. Carriers by water are 
not bound to seek the consignee on land, nor to insti- 
tute inquiries at his store, or of the public, concerning 
his circumstances or previous history or probable 
credit. Zinn v. New Jersey 8S. Co., 49N. Y. 442; Wit- 
beck v. Holland, 45 id. 13. 

The mere fact that the purchaser had occupied his 
store only some two or three weeks, so far as the evi- 
donce shows, although it may have been longer, even 
if it had been known to the carrier, was not in any 
way incompatible with his being the bona fide pur- 
chaser of the goods, and the person to whom delivery 
was intended by the vendor to be made. The goods 
having been shipped without any bills of lading, no 
documentary evidence of title was required. It does 
not appear whether the bill for the goods presented 
was genuine or forged. Had the goods been addressed 
to Pearl street it would have been negligence and a 
violation of the sender's orders to deliver them to any 
different person elsewhere. As they were not so ad- 
dressed, when they were rejected there, the carriers 
were warranted in the inference that they were in- 
tended for the Central avenue man of the same name, 
who was the purchaser in fact. So far as I can per- 
ceive, the carrier is not chargeable with knowledge of 
any suspicious circumstances, and must therefore be 
absolved from liability. 

Judgment for the claimants, with costs. 





OBLIGATION PAYABLE AT BANK NOT DIS- 
CHARGED BY DEPOSIT IN BANK 
FOR PAYMENT. 
NEW JERSEY COURT OF ERRORS AND APPEALS. 
NOVEMBER TERM 1882.* 


ADAMS V. HACKENSACK IMPROVEMENT COMMISSION.* 
Bonds issued by a municipal corporation were made payable 
at a bank named therein and the corporation deposited 
money with the bank to pay the bonds. When the bonds 
became due the bank holding the money deposited for 
payment was solvent. Before the bonds were presented 
for payment it became insolvent. Held, that the bank 
was in no sense the agent of the bondholder and that the 
corporation was still lable on the bonds. 
| plaintiff in error brought suit on three bonds is- 
sued by the defendant in error, the obligation 
reading thus: ‘‘ Know all men by these presents, that 
* The Hackensack Improvement Commission "'acknowl- 
edges itself indebted for value received to Charlotte 
Ann Adams or assigns, in the sum of five hundred 
dollars, lawful money of the United States of America, 
to be paid to the said Charlotte Ann Adams or assigns, 
at the Bank of Bergen County, at Hackeusack, N. J., 
in five years from the date thereof, with interest 
thereon at the rate of seven per cent per annum, pay- 
able semi-annually on presentation and surrender of 
the coupons hereto annexed. This bond is issued 
under and by virtue of an act of the legislature of the 
State of New Jersey,”’ etc. 

The case was tried on the following statement of 
facts: 

It is admitted that said bonds were regularly and 
legally issued, and were valid obligations of the de- 
fendant. 

Previous to the 1st day of November, 1880, the de- 
fendant placed ou deposit in the said Bank of Bergen 
County asum of money sufficient to pay these bonds, 
as well as other bonds of the defendant maturing on 





*Appearing in 15 Vroom’s (44 N. J. Law), Reports. 
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that date; said money was deposited to the credit of 
the Hackensack Improvement Commission “ sewer 
bond account,”’ (the bonds in suit being sewer bonds.) 

The officers of the bank were authorized by the de- 
fendant to pay said bonds upon their presentation at 
said bank. The plaintiff had no knowledge of this ar- 
rangement, or other information as to the method of 
payment, except such as was contained in the bonds. 

The bounds were not presented for payment until 
after the suspension and insolvency of the bank, which 
occurred on November 11, 1880. Sufficient funds 
remained in said deposit for the purpose of paying 
said bonds, until and at the time of the suspension of 
said bank, at which time the Chancellor declared said 
bank insolvent, and appointed a receiver thereof. 

If the loss arising from the insolvency of the bank 
is in law to be charged against the plaintiff, it is to be 
regarded for the purposes of this suit as a total loss. 

On these facts the court gave judgment for the de- 
fendant. 

Whereupon the plaintiff sued out this writ of error. 


William M. Johnson, for plaintiff in error. 
Ackerson & Van Valen, for defendant in error. 


Depvue, J. Presentment of commercial paper for 
payment at the time when and place where payable is 
necessary to fix the liability of the indorser, for the 
contract of indorsement isa conditional contract to 
pay in case presentment and demand of payment are 
duly made, and the indorser have due notice of dis- 
honor. The liability of the maker of a check is also 
a conditional liability, and as a general rule, the money 
is not due from him until payment has been demanded 
of the drawee and refused. Demand of payment of 
the drawee being necessary as a matter of averment 
and proof, to fix the liability of the maker of a check, 
if demand of payment of the drawee be unreasonably 
delayed, and in the meantime, the drawee fails with 
the money of the maker in hand sufficient to pay the 
check, the maker will be discharged by the laches of 
the holder. Taylor vy. Sip, 1 Vroom, 284. 

Whether an acceptance payable at a particular place, 
or what is the same thing, a promissory note payable 
at a particular place, is or not a conditional contract, 
is a question that gave rise to much discussion in the 
English courts. The Court of King’s Bench held that 
such an acceptance was not conditional; that it was a 
contract to pay generally. The Court of Common 
Pleas held otherwise. Finally, the House of Lords, in 
1820, in Rowe v. Young, decided in accordance with 
the decisions of the Common Pleas—reversing the 
judgment of the King's Bench—that an acceptance, 
payable at a particular place, of a bill drawn generally, 
was a conditional contract, and that in asuit against 
the acceptor presentment at the appointed place must 
be averred in pleading and proved if putin issue. 2 
B. & B. 165. Soon after this decision, 1 and 2 Geo. 
IV, ch. 78 (July 2, 1821), was passed, which enacted that 
an acceptance * payable at the house of a banker or 
other place,’’ should be deemed a general acceptance, 
unless the words ‘‘and not otherwise or elsewhere ” 
were added. Since this act, the English courts have 
held that a bill drawn payable at a particular place and 
accepted generally, need not be presented at that place 
in order to charge the acceptor, though it must be to 
charge the drawer or indorser. 1 Am. Lead. Cas. 456 
(364). 

In 1827, the Supreme Court of this State, following 
the decision of the King’s Benchin Rowe v. Young, 
held that in an action against the maker of a promis- 
sory note, made payable at a particular place, aver- 
ment of presentment was not necessary to the validity 
of the declaration, nor was proof thereof requisite at 
the trial. Weed v. Van Houten, 4 Halst. 189. By the 
decision in Weed v. Van Houten, which is in accord- 








ance with the almost uniform course of decision in the 
courts of this country, it became the settled law of 
this State that the liability of the maker of a note 
payable at a particular place, or of the acceptor of a 
bill so payable, is not a conditional liability depending 
upon presentment and demand of payment at the 
place where the note or bill was made payable, but is 
an absolute liability to pay generally. 

The cases however agree that if the acceptor of the 
bill or maker of the note had funds at the appointed 
place to pay the bill or note, the fact that the bill or 
note was not presented there for payment is a matter 
of defense. The material question is as to the nature 
and extent of the defense that may be made under 
such circumstances. Professor Parsons states the rule 
to be that such a defense is no bar to the action, and 
goes no further than in reduction of damages, and in 
prevention of costs; placing such a defense on the 
footing of a tender, which, if accompanied by a con- 
tinued readiness to pay at the designated place, and 
payment into court, will have the legal effect of a 
tender in relieving the payor from interest and costs of 
suit. 1 Parsons on Bills and Notes, 309. On the 
other hand, Mr. Justice Story says that if the acceptor 
or maker has sustained any loss or injury by the want 
of due presentment, he will be discharged to the ex- 
tent of that loss, and that if the bill or note be payable 
at a bank, and the acceptor or maker had funds there 
at the time, which are lost by the subsequent failure 
of the bank, he will be exonerated to the extent of the 
loss or injury sustained. Story on Promissory Notes, 
§§ 227, 228. 

The cases cited by Mr. Justice Story are Rhodes v, 
Gent, 5 B. & Ald. 244, and Turner v. Hayden, 4 B. & C. 
1; and reference is made to Wallace v. McConnell, 13 
Pet. 136. In Rhodes v. Gent the question did not 
arise. The banker had not failed. The case was tried 
after the decision in Rowe v. Young, and before 1 and 
2 Geo. 1V., and the court held only that the acceptor 
had suffered no inconvenience from delay in present- 
ment, and therefore was not discharged. TZ wrner v. 
Hayden, as will be seen presently, holds the reverse of 
the doctrine for which it is cited. In Walluce v. Mc- 
Connell the ruling of the court was, that in an action 
against the acceptor of a bill or maker of a note, pay- 
able at a specified time and place, it was not necessary 
to aver or prove presentment, and that a readiness to 
pay at the time and place designated was a matter of 
defense; and the court cited with approbation Cald- 
well vy. Cassidy, 8 Cow. 271, in which it was held that a 
plea by the maker of a promissory note, that he was 
ready and willing to pay the money at the time and 
place mentioned in the note was not good, unless the 
money be brought into court as on an ordinary plea of 
tender. 

I have found only two cases in the English courts in 
which the precise question raised by this writ of error 
has been presented, Sebag v. Abitbol, 4 M. & S. 462, 
and Turner v. Hayden, 4B. &C.1. In Sebag v. Abi- 
tbol, the acceptance was on a bill payable at a banker’s. 
It became due March 1, 1812; it was never presented, 
and the banker became bankrupt in November, 1814, 
The acceptor had funds with the banker at the time 
the bill became due, and up to the time of the bank- 
ruptcy, more than sufficient to pay the bill. Payment 
of the bill was resisted on the ground of the laches of 
the holder and the loss by the acceptor of the money 
he had provided for its payment by the banker's 
failure. The bill had been lost, and the acceptor had 
notice of the loss. The court disposed of the defense 
on both grounds, and held the acceptor liabie. Lord 
Ellenborough said: ‘‘ Laches is a neglect to do some- 
thing which by law a man is obliged todo. Whether 
my neglect to call at a house where a man informs me 
that I may get the money amounts to laches, depends 
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upon whether I am obliged to call there.’’ This case I 
consider in point, for it was decided before the de- 
cision of the House of Lords, in Rowe v. Young; and 
the King’s Bench always held that an acceptance pay- 
able ata particular place bound the acceptor to pay 
generally and universally, and that there was no occa- 
sion to make a demand at the particular place in order 
to found a right of action on the acceptance. Fenton 
v. Goundry, 13 East 459, 469. Turner v. Hayden was 
decided in 1825, and after land 2 Geo. LV, ch. 78, was 
passed. It was an action against the acceptors of two 
bills of exchange which were accepted, payable at 
Marsh & Co.’s, Berners street, and becoming due, re- 
spectively, on the 2lst and 3lst of August. Marsh & 
Co. stopped payment on the 13th of September. The 
bills were never presented at their banking-house. At 
the time the bills became due, and thenceforth until 
the failure of the bankers, the acceptors had a balance 
in the hands of the bankers, exceeding the amount of 
the bills. The acceptors contended that they were not 
liable, as they had sustained a loss exceeding the 
amount of the bills in consequence of the laches of the 
plaintiff in not presenting them within a reasonable 
time after they became due. The Lord Chief Justice 
Abbott overruled the defense and directed a verdict 
for the plaintiff, and his ruling was sustained in banc, 
on the gronnd that the holder was not bound to pre- 
sent the bills at the place where they were payable, and 
therefore was not guilty of laches in omitting to doso. 

The cases in the American courts in which funds de- 
posited by the acceptor or maker with the banker at 
whose place the paper was payable, to meet it at ma- 
turity, have been lost by the faiiure of the banker—the 
bill or note not having been presented for payment— 
are few, though the dicta on that subject are quite nu- 
merous. In Lazier v. Horan, 55 Iowa, 75, it was held 
that where the maker of a note payable at a bank, be- 
fore the note became due left with the bank the money 
to pay it, and the bank, sometime after the maturity 
of the note, failed—the note not having been presented 
for payment—the deposit was a complete defense to 
the note. This case was decided entirely on the au- 
thority of the passage from Story on Promissory 
Notes, § 229, above referred to. No cases were cited 
in support of the proposition announced, nor was the 
attention of the court called to Sebag vy. Abitbol, or 
Turner v. Hlayden. Indeed, the learned judge who 
prepared the opinion conceded that no authority was 
cited to sustain the views expressed by Mr. Justice 
Story, and he added that no case announcing the op. 
posite view had been cited. 

In Wood v. Merchants’ Saving Co., 44 Ill. 267, the ac- 
tion was against the maker of a note payable at the 
banking-house of J. G. Conrad, Chicago. The note 
became due on the 29th of September, 1864, and at 
that time the maker of the note had on deposit with 
the banker funds sufficient to pay the note. The note 
was presented on the day it was due, and marked good 
by the teller, and tukeu from the bank without the 
money. On the 30th of September the banker failed, 
the money standing to the maker’s credit not having 
been withdrawn. The court held the maker liable on 
the note. On the point for which this case is referred 
to, the court held that the making of a note payable at 
abank did not amount to an agreement that the 
maker might deposit the amount of the note in the 
bank, and thus discharge his obligation and cast the 
risk upon the holder. 

Ward v. Smith, 9 Wall. 447, is very much in point. 
The suit was on three bonds, dated August 22, 1860, 
payable in six, twelve and eighteen months, at the 
Farmers’ Bank of Virginia. The obligee deposited 
with the bank one bond for collection, and retained 
the others in his possession. The obligor made a de- 
posit with the bank to the credit of the obligee, in 





notes of different banks in Virginia, the nominal 
amount of which exceeded the balance due on the 
bond left with the bank. The court beld that with re- 
spect to the two bonds that were not in the bank, the 
bank was not the agent of the obligee; that in receiy- 
ing the money the bank was agent of the obligor; that 
the obligor, by depositing the money to the credit of 
the obligee, could not make the bank the agent of the 
latter, and that the loss arising from the subsequent 
depreciation of the notes must .be adjusted between 
tho bank and the depositor, and could not fall upon 
the holder of the bonds. 

Williamsport Gas Co. v. Pinkerton, % Penn. St. 62, 
is a case directly in poiut. There the action was upon 
a coupon for interest on a bond given by a corporation, 
and payable at the banking-house of Kirk, McVeigh & 
Co., West Chester, who were subsequently incorpo- 
rated under the name of the Bank of Brandywine. The 
coupon was for interest due on the lst of December, 
1875. On the 29th of November, 1875, the gas company 
remitted to the banking-house the funds necessary to 
pay the interest coming due on the Ist of December, 
which were credited on the books of the bank in the 
name of ‘Interest, Williamsport Gas Loan.’’ The 
bank paid all coupons presented up to December 22, 
1875, and on that day suspended payment, with a bal- 
ance of the money so deposited still in hand, more than 
sufficient to pay the plaintiff's coupon. The plaintiff's 
coupon was never presented at the bank. The court 
held that there was no obligation on the holder of the 
coupon to present the same and demand payment of it 
within areasonable time; that the bankers at whose 
place it was made payable were the agents of the 
obligors, and that the holder of the coupon was not re- 
sponsible for the loss, and judgment was given in his 
favor. 

I think those cases which affirm the continuing lia- 
bility of the maker, acceptor or obligor on paper made 
payable at a banker’s where the debtor had provided 
funds for payment at maturity, which the holder might 
have received if he had demanded payment when due, 
and which were lost by the subsequent failure of the 
banker, were correctly decided. Emancipated from 
the doctrine of Rowe v. Young, that the contract to 
pay at a particular place is a conditional contract, the 
question becomes simply one of agency. As the cus- 
todian of the money wherewith to pay, whose ageut is 
the banker? 

The contract of the maker, acceptor or obligor is to 
pay the holder of the paper, and the place for payment 
is desiguated simply for the convenience of both 
parties. Making a bill or note payable at a banker’s, 
is authority to the banker to apply the funds of the ac- 
ceptor or maker on deposit to the payment of the 
paper. 1 Daniel Neg. Inst. 326a. If maturing paper 
be left with the banker for collection, he becomes the 
agent of the holder to receive payment; but unless the 
banker is made the holder’s agent by a deposit of the 
paper with him for collection, he has no authority to 
act for the holder. The naming of a bank iu a promis- 
sory note as the place of payment does not make the 
banking association an agent for the collection of the 
note or the receipt of the money. No power, author- 
ity or duty is thereby conferred upon the banker in 
reference to the note; and the debtor cannot make the 
banker the agent of the holder by simply depositing 
with him the funds to pay it with. Unless the banker 
has been made the agent of the holder by the indorse- 
ment of the paper or the deposit of it for collection, 
any money which the banker receives to apply in pay- 
ment of it will be deemed to have been taken by him 
as the agent of the payor. 1 Daniel Neg. Inst. 326; 
Hills vy. Place, 48 N. Y. 520. Such a deposit, without 
some act of appropriation by the banker, does not 
create any privity of contract as between the banker 
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and the holder of the paper. Hill v. Boyds, L. R., 8 
Eq. 290; Johnson v. Roberts, L. R., 10 Ch. App. 505; 
Barned’s Banking Co; Inre Massey, 22 L. T. (N. 8.) 
853; Bank of Republic vy. Millard, 14 Wall. 152. The 
only effect of the payer having the money at the bank 
where the paper is payable, is that it will enable him 
to plead a tender in exoneration of interest and costs 
of suit, provided he makes his tender good by payment 
of the principal into court. Caldwell v. Cassidy, 8 
Cow. 271; Haxton v. Bishop, 3 Wend. 13; Carley v. 
Vance, 17 Mass. 389; Ward vy. Smith,7 Wall. 447; Wood 
v. Mechanics’, &c., Co., 41 Ill. 267; 1 Am. Lead. Cas. 
478. 
The judgment should be reversed. 


———— ee 


UNITED STATES SUPREME COURT 
ABSTRACT. 





CRIMINAL LAW — NATIONAL BANK— CONSPIRACY — 
UNEARNED DIVIDEND.—A conspiracy entered into by 
the officers of a National banking association to mis- 
apply the moneys of the association by procuring the 
declaration by the association of a dividend greater 
than the net profits of the association is not a criminal 
offense against the United States. There are no common 
law offeises against the United States; United States 
v. Hudson, 7 Cranch, 32; United States y. Coolidge, 1 
Wheat. 415, and the statutes do not make the act in 
question an offense. United States v. Britton Opinion 
by Woods, J. 

[Decided March 30, 1883.] 


MARITIME LAW — BOTTOMRY BOND — LIMIT OF AU- 
THORITY OF MASTER AS TO CARGO. — Where a ship be- 
came disabled and put into port for repairs,and the 
cargo was discharged, and it was for the interest of the 
shipper that his property should be forwarded by 
some other vessel rather than that it should be hy- 
pothecated to pay for the repairs, and such repairs 
could not have been effected without an expense to 
him of very much more than it would cost to reclaim 
his property, pay all lawful charges upon it, and send it 
forward by some other conveyance, and communica- 
tion between the port and that of the shipper by tele- 
graph was reasonably certain and prompt, and no 
notice was given to him by telegraph, but only by 
mail, which required several weeks, of the necessity of 
hy pothecating the cargo for the repairs to the vessel, 
aud the vessel and freight would secure only a small 
portion of the required expense, held, that a hypothe- 
cation by the master to secure the money for the re- 
pairs was not authorized, and one advancing the 
money upon a bottomry bound was chargeable with 
notice of the master’s want of authority. It is now 
the settled law of the English Courts that a master 
“cannot bottomry a ship without communication with 
his owner, if communication be practicable, and a 
Jortiori, cannot hypothecate the cargo without com- 
municating with the owner of it, if communication 
with such owner be practicable.’’ The Cassa Marit- 
tima, 2 App. Cas. 157. This doctrine was first an- 
nounced in The Bonaparte, 8 Moore’s P. C. 459, de- 
cided in 1853, and has been steadily adhered to since, 
not however, without decided opposition by Dr. Lush- 
ington. The Hamburg, 2 Moore’s P. C. (N. 8.) 319; 
The Cargo ex Sultan, 1 Swabey, 511. Whether the 
rule, to the extent it has been carried in England, is 
in accordance with the general maritime law, as un- 
derstood in this country and the maritime nations of 
Europe, other than Great Britain. The master can 
neither sell nor hypothecate the cargo, except in case 
of urgent necessity, and his authority for that pur- 
pose is no more than may reasonably be implied from 
the circumstances in which heis placed. He acts for 








the owner of the cargo because there is a necessity for 
some one to do so, and like every agent whose au- 
thority arises by implication of law, he can only do 
what the owner, if present, ought to do. Necessity 
develops his authority and limits his powers. What 
he does must be directly or indirectly for the benefit 
of the cargo, considering the situation in which it has 
been placed by the accidents of the voyage. As was 
said in The Gratitudine, 3 C. Rob. 261, by which the 
power of the master, under proper circumstances, to 
hypothecate the cargo to pay expenses of repairs on 
the ship was incontrovertibly established: “In all 
cases it is the prospect of the benefit to the proprietor 
that is at the foundation of the authority of the 
master. It is therefore true, that if the repairs of the 
ship produce no benefit or prospect of benefit to the 
cargo, the master cannot bind the cargo for such re- 
pairs; but it appears to me that the fallacy of the 
argument, that the master cannot bind the cargo for 
the repairs of the ship, lies in supposing that whatever 
is done for the repairs of the ship, is in no 
degree and under no circumstances done for the 
benefit, or with the prospect of benefit to the cargo; 
whereas the fact is, that though the prospect of bene- 
fit may be more direct and more immediate to the 
ship, it may still be for the preservation and convey- 
ance of the cargo, and is justly to be considered as 
done for the common benefit of both ship and cargo.” 
To the same effect is what was said in Duncan v. Ben- 
son, 1 Exch. 557: “ But this agency for the freighter 
is confined to cases affecting his interest, and where 
the sale or pledge is directly or indirectly for his bene- 
fit. It is directly beneficial where goods are damaged 
by perils of the sea, and sold; it isindirectly so where 
there is damage to the ship, and the repairs become 
necessary for the benefit of the whole adventure.”’ Sir 
Robert Phillimore was even more explicit in the case 
of The Onward, L. R., 4 Ad. & Ec. 57, where he used 
this language: ‘‘ The next consequence from the doc- 
trine of agency is that the master must sustain, to the 
best of his power, the interest of the absent owner. 
This is a principle of general maritime law, and not 
of English law only. Boulay Paty observes he must 
do that which there is fair reason to suppose the owner, 
if present, would do. The master is to remember the 
foundation of his authority to give a bottomry bond 
on cargo is the prospect of benefit, direct or indirect, 
tothe proprietor of it. This principle limits the au- 
thority of the master in this matter.’”’ So in this 
country Washington, J., said, in Ross v. Ship Active, 
2 Wash. C. C. 237: “ At all events the necessity must 
be such as to connect the act with the success of the 
voyage; and not for the exclusive interest of the ship- 
owner.’ Undoubtedly in all such cases much is left 
to the master’s discretion , but to use the language of 
Story, J., in the Packet, 3 Mass. 259, ‘‘ he must exer- 
cise it conscientiously for the general interest.’ This 
court said in New England Ins. Co. v. The Sarah Aun, 
13 Pet. 400, speaking of the analogous authority of the 
master to sell the ship: “ All will agree that the master 
must act in good faith, exercise his best discretion for 
the benefit of all concerned, and that it can only be 
done upon the compulsion of necessity, to be deter- 
mined in each case by the actual and impending peril 
to which the vessel is exposed.’?’ And in The Amelie, 
6 Wall. 27. it was said: ‘‘ And this necessity is a ques- 
tion of fact to be determined in each case by the cir- 
cumstances in which the master is placed and the 
perils to which the property is exposed. If the master 
can within a reasonable time consult the owners, he is 
required to do it, because they should have an oppor- 
tunity to decide whether, in their judgment, a sale is 
necessary.’’ When the master is dealing with a cargo 
for the benefit of the voyage, he ‘‘must endeavor to 
hold the balance evenly between his two principals; he 








516 








THE ALBANY LAW JOURNAL. 











must not sacrifice the ship to the cargo or the cargo to 
the ship.”” The Onward, supra, p. 58. It is equally 
well settled that a lender, upon the hypothecation of 
the cargo by a master of the vessel under his implied 
authority, is chargeable with notice of the facts on 
which the master appears to rely as a justification for 
what he is doing. Such a lender is presumed to know 
that the power of the master is to be determined by 
the necessities of the case in their legal operation on 
the owner of the cargo. As necessity creates the 
agency, and that only can be authorized which under 
the circumstances is reasonable and just, he must 
make his own inquiries and judge for himself, and at 
his own risk, whether ifthe owner were present, he 
would do or ought to do that, or something equivalent, 
which the master is undertaking to do for him in his 
absence. A lender cannot shut his eyes to existing 
facts as they appear, or by reasonable inquiry could be 
made to appear, and treat with the master as a general 
agent, having authority to do not only what the owner 
ought to do, but what he might do if he chose. Be- 
fore there can be a recovery against the owner it must 
be shown that the circumstances were such as to make 
it apparently proper for the master to do what he has 
done. To this extent the burden of proof is clearly 
on the lender. The Aurora, 1 Wheat. 102; Thomas v. 
Osborn, 19 How. 30; The Amelie, 6 Wall. 27; The 
Grapeshot, 9 id. 141; The Lulu, 10 id. 203. In these 
cases the rule was applied to the hypothecation of the 
ship by the master, where less strictness will ordinarily 
be required than in the hypothecation of the cargo, 
because the master is the appointed agent of the 
owner of the ship, but the involuntary agent of the 
owner of the cargo. Bank of St. Thomas v, Brigan- 
tine Blake. Opinion by Waite, C. J. 

[Decided April 30, 1883.] 


PRACTICE—DEFINITION—“ BROUGHT’ AND ‘‘COM- 
MENCED.—A suit is brought when in law it is com- 
menced, and there is no significance in the fact that in 
the legislation of Congress on the subject of limitations 
the word “‘commenced” is sometimes used, and at 
other times the word “ brought.’’ In this connection 
the two words evidently mean the same thing, and are 
used interchangeably. Goldenberg v. Murphy. Opinion 
by Waite, C. J. 

[Decided March 26, 1883.] 


RAILROAD AID BONDS — LOCATION OF ROAD — BONA 
FIDE HOLDERS—ESTOPPEL.—Under an act of the Leg- 
islature of Missouri, county courts of counties were 
authorized to subscribe, in behalf of townships in their 
respective counties, to the capital stock of any railroad 
company within that State, ‘‘ building or proposing to 
build a railroad into, through or near such township,”’ 
and to issue bonds in the name of the county in pay- 
ment of such subscription. There was a vote of a 
township in favor of issuing bonds in aid of a particular 
railroad company. The subscription was made and 
the bonds issued, reciting that they were authorized 
by a vote of the people, and were issued under and 
pursuant to an order of the county court by authority 
of the act. When the vote was taken and the bonds 
issued, the company did not propose to build a road 
into or through the towuship, but it was proposing to 
build one froma point nine miles distant from the 
township to a farther distance. Interest on the bonds 
was paid for three years. Ina suit on coupons of the 
bonds by a bona fide holder for value,held,that the courts 
should acquiesce in the determination by the qualified 
voters and the local authorities that the proposed 
road was near the township, and hold that there was 
legislative authority for issuing the bonds. VanHostrup 
v. Madison, 1 Wall. 291; Meyer v. Muscatine, id. 391. 
Kirkbride v. Lafayette County. Opinion by Hanlon, J. 
[Decided March 30, 1883.] 





NEW JERSEY SUPREME COURT ABSTRACT. 
NOVEMBER TERM, 1882.* 

DoOMICILE—SETTLEMENT OF WIFE AND CHILDREN— 
ORDER OF REMOVAL OF PAUPER CONCLUDES TOWN.— 
(1) The maiden settlement of a wife remains and is 
imparted to her children when the husband has no 
settlement in this State. 8 Burn. Just.35; Paterson vy. 
Byram, 3 Zab. 394; Alexandria v. Kingwood, 3 Halst. 
340. (2) An order of removal of a pauper, unappealed 
from or affirmed on appeal, is conclusive upon the 
township charged thereby, and no other removal of 
such pauper can be made except to subsequently ac- 
quired settlement. Rex v. Silchester, Bur. Set. Cas. 
551; Rex v. Hincksworth, Cald. 42; Rex v. Southo-~ 
wram, 1 T. R. 353; Rex v. Kenilworth, 2 id. 598; Rex 
v. St. Mary’s 6 id. 615; Rex v. Woodchester, 2 Str. 
1172; Rex v. Rudgeley, 8 T. R. 620; Reginav. Hols- 
worth, 1 Ad. & E. 221; Regina v. Wye, 7 id. 766; 
Southfield v. Bloomingrove, 2 Johns. 105. Town- 
ship of Little Falls vy. Township of Bernards. Opinion 
by Knapp, J. 

EVIDENCE—IN ACTION OF TRESPASS FOR CUTTING TIM- 
BER.—In an action of tresspass for cutting timber on 
outlands, it is incumbent on plaintiff to prove that the 
deeds under which he claims title cover the locality of 
the cutting. Where the premises on which the timber 
is cut are what is called wild land—not improved on 
any part of the tract—repeated cuttings by a party 
not having the paper title, are repeated acts of tres- 
pass, and will not give title by possession against the 
party having the documentary title. Every presump- 
tion is in favor of the possession, in subordination to 
the title of the true owner. Townsend v. Reeves. 
Opinion by Parker, J. 


RECORD—SEARCH BY CLERK FOR TITLE—WHAT CAN 
BE REQUIRED.—The clerk, when called upon to make 
a search for title, is entitled to have such information 
either by the names of the partiesor by reference to 
the records in his office, as will enable him, by examin- 
ing the indices or the record to which he is referred, 
to ascertain the premises in relation to which he is re- 
quired to makea search. A party desiring a search 
cannot carve out a descviption of lands at his will, and 
require the services of the clerk to ascertain the con- 
dition of the title. Under a call for a search by sucha 
description, the clerk is not required to certify that he 
can find no deeds on record conveying the premises 
described. Where the clerk certifies a description 
from the record, he is not obliged to certify that such 
description contains part only of the premises de- 
scribed in the order forasearch. 1t is sufficient if he 
gives the description as it is on the record, with all its 
qualifications and recitals. State of New Jersey v. 
Deacon. Opinion by Depue, J. 


—__>_—_—_. 


MISSOURI SUPREME COURT ABSTRACT.+ 


FALSE REPRESENTATIONS—OF VENDOR—SCIENTER— 
NEGLIGENCE OF VENDEE.—(1) In legal effect a false 
representation made by a party asof hisown knowl- 
edge, and not as a matter of opinion or general asser- 
tion, about a matter of which he has no knowledge 
whatever, is the same as the statement of a known 
falsehood, and will constitute a scienter. Delaney v. 
Rogers, 64 Mo. 204; Dunn v. Oldham, 63 id. 181; Raley 
v. Williams, 73 id. 310. (2) The fact that the vendee 
omits to examine the property or to make inquiries of 
persons to whom he is referred by the vendor before 
buying, will not relieve the latter of liability for false 
representations made by him concerning it in the 





*To appear in 15 Vroom's (44 N. J. Law) Reports 
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course of the negotiation. Wannell v. Kem, 57 Mo. 
478; Langdon v. Green, 49 id. 367; Mead v. Bunn, 32 
N. Y. 275; Van Epps v. Harrison, 5 Hill. 63. Caldwell 
v. Henry. Opinion by Norton, J. 


PROBATE LAW— POWER OF COURTS TO CORRECT 
THEIR OWN ERRORS—ADMINISTRATION.—It is an in- 
herent power in every judicial tribunal to correct an 
error which it may have committed, when no positive 
rule of law forbids. Hence where it was made to ap- 
pear to the probate court thata pending administra- 
tion was without authority of law, held, that it was 
the duty of that court to revoke the authority claimed 
by the administrator and to stay further proceedings, 
though there was no express statutory provision au- 
thorizing such action. McCabe v. Lewis. Opinion by 
Henry, J. 


TAX DEEDS—THEIR CONCLUSIVENESS — EFFECT OF 
JUDGMENT ON DELINQUENT LIST—OMISSION OF DOL- 
LAR MARK.—(1) The Revenue Act of 1872 made tax 
deeds conclusive evidence that every thing had been 
done, the omission of which would have been nothing 
more than an irregularity in procedure, and prima 
facie evidence of every thingelse. Wag. Stat., p. 1199, 
§ 193; p. 1206, § 219; p. 1212, § 241; Abbott v. Linden 
bower, 42 Mo. 162; Town of Fox v. Town of Kendall, 
97 Ills. 76; Cooley Const. Lim. 371. (2) Where a judg- 
ment of the County Court upon the delinquent tax 
list expressly avers that the collector has given due 
notice, a tax deed founded upon the judgment cannot 
be attacked by showing that the printer failed to affix 
to the copy of the newspaper containing the list, which 
was filed in court at the time the judgment was ren- 
dered, his certificate under oath showing the due pub- 
lication thereof. Voorhees v. Bank of United States, 
10 Pet. 449. But per Norton and Ray, JJ., dissenting: 
Without the printer’s certificate the County Court bad 
no jurisdiction to enter judgment, and the judgment 
is void. (3) Where the published delinquent Jist ina 
column entitled ‘* Tax, Interest, and Cost, ”’ contained 
the figures ‘‘ 5,68’ opposite the description of the land, 
but no dollar character, or other thing to indicate the 
meaning of the figures, held, that this would not inval- 
idate the tax deed; especially in a case where the judg- 
ment recited that due notice of the proceeding had 
been given before judgment. Cahoon v. Coe, 52 N. H. 
623. Raley v. Guinn. Opinion by Henry, J. 

WITNESS—IMPEACHMENT OF.—For the purpose of 
impeaching a witness it is competent to inquire as to 
his general moral character. State v. Miller, 71 
Mo. 590. State of Missouri v. Grant. Opinion by 
Sherwood, C. J. 





MAINE SUPREME JUDICIAL COURT 
ABSTRACT.* 





CONTRACT — FORFEITURE —LIQUIDATED DAMAGES— 
RULE TO DETERMINE AS TO.—J. and B. agreed in writ- 
ing, that B. should “ the present season plant and cul- 
tivate with sweet corn suitable for packing (four 
acres), and when the corn isin proper condition for 
packing, he will from time to time, upon reasonable 
notice from J., gather and deliver to J., as wanted by 
J., all the corn raised on said land,’ at a certain 
factory; and J. agreed to pay B. “for all his corn so 
received,’ ata price named; and B. further agreed 
**as fixed and liquidated damages,” to pay J. a certain 
price ‘‘ for each and every canister of corn which shall 
be raised or grown” onthe four acres,and “which shall 
be sold to and be taken by any other person in viola- 
tion of this contract or in diminution of the quanti- 
ties so contracted to be delivered.’’ Held, that the 





* To appear in74 Maine Reports. 








forfeiture was liquidated damages. While an explicit 
statement in the contract that the forfeiture is liqui- 
dated damages is not conclusive, and this part of the 
contract is to be construed so as to carry out the in- 
tention of the parties, yet to ascertain that intention 
we are to examine the words used, its nature, the pur- 
pose to be accomplished, and all its parts. For this 
purpose the statement of the parties, though not con- 
clusive, is strong evidence, and sufficient unless over- 
come by other tests which are to be applied. In this 
case the tests to be applied corroborate and confirm 
this statement rather than weaken it. One of the 
most usual and certain tests is, where otherwise the 
damages ‘‘ would be wholly uncertain, and incapable, 
or very difficult of being ascertained except by mere 
conjecture.’’ Another is, ‘‘ where the agreement is in 
the alternative to do some particular thing or pay a 
sum of money,” or the sum “is payable for one breach 
of contract.” Sedgwick Dam. (5th ed.) 478, 481; 3 
Parsons Cont. 159; Dwinel v. Brown, 54 Me. 468; 
Lynde v. Thompson, 2 Allen, 456; Hall v. Crowley, 5 
id. 304; Chase v. Allen, 13 Gray, 42; Higginson v. Weld. 
14 id. 165. Jones v. Binford. Opinion by Danforth, 
J. 
[Decided Feb. 22, 1883.] 


EXECUTION—PROPERTY TO BE SOLD ON, SHOULD BE 
PRESENT—EXCEPTIONS.— Geuerally property sold on 
execution should be present at the place of sale, in 
order that persons desirous of purchasing may examine 
it; but a barn situated in a sparsely settled place, may, 
in the absence of any unfair practices, be sold at some 
convenient place in its neighborhood, especially when 
the sale takes place in an inclement season of the year. 
Philips v. Brown. Opinion by Virgin, J. 

(Decided March 13, 1883.] 


REMOVAL OF CAUSE—ACTION OF REVIEW NOT ORIGI- 
NAL AND NOT REMOVABLE.—The statute of the United 
States for the removal of causes from the State to the 
Federal courts, where the alleged reason for removal 
is that a controversy between citizens of different 
States is involved, authorizes such removal only when 
the action could have been originally entered in the 
Federal court and tried there as an original action. 
An action of review is not an original action 
but arises out of and is supplemental to an 
original action which has been ended by a final 
judgment. An action to review a judgment 
of a State court is not one of which the 
United States Court has original jurisdiction, or 
which could be entered and tried in such court. The 
remarks of Miller, J., in Nougue v. Clapp, 101 U. 8S. 
554, are applicable in this connection: ‘We think 
that for thiscourt, after all that has been done, to 
undertake to decree that what that court did is void, 
to sit in review on its judgment, and reverse its decree 
and set aside its sale, in a case where its jurisdiction is 
undoubted, is unwarranted by the relations which 
subsist between the two courts. It would be an in- 
vasion of the powers belonging to that court, and such 
doctrine would, upon the simple allegation of fraud 
practiced in the court, enable a party to retry in the 
Federal court any case decided against him in the 
State court.’ In Railroad Company v. McKinley, 99 
U. S. 147, the petition for removal was filed while the 
question for new trial was pending, and the court held 
that the State court retained jurisdiction, and refused 
to interfere. Harter v. Kernochan, 103 U. 8. 562, con- 
firms this view rather than otherwise. Though in 
that case the defendant came in for the first time after 
a final decree had been entered, yet under the facts of 
the case and by virtue of a statute of Illinois, this 
coming in vacated the decree, a the case was re- 
docketed and stood for trial the same as though no 
decree had ever been entered. It was upon this ground 
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that the removal was allowed. The inference is inevy- 
itable that but for the effect of the statute in vacating 
the decree, it would have stood and have been con- 
sidered final and conclusive, and the removal denied. 
In Stevenson v. Williams, 19 Wall. 576, Field, J., says: 
“After a final judgment has been rendered in the 
State court, the case cannot be removed to the Circuit 
Court of the United States, and there proceed as the 
statute provides, in the same manner as if brought 
there by original process without setting aside the 
trial and judgment of the State court as of no validity. 
No such proceeding is contemplated by the act.” In 
Insurace Co. v. Dunn, 19 Wall. 224, the question was 
whether the action of the State court was a final judg- 
ment, and the court held if it was so it could not be 
removed, otherwise it might be. That statute, for 
the removal of causes, removes them for trial, but gives 
the Federal court no authority to review the doings of 
the State court, and certainly not to restrain or mod- 
ify the execution of any judgment in the State court. 
See West v. Aurora City, 6 Wall. 159; Barrow v. Hun- 
ton, 99 U. S. 80; Bank v. Turnbull, 16 Wall. 190; Van- 
nevar v. Bryant, 21 id. 41. In Freeman v. How, 24 
How. 450, Nelson, J., after referring to several cases, 
says: ‘The principle is, that a bill filed on the equity 
side of this court to restrain or regulate judgments or 
suits at law in the same court, and thereby prevent 
injustice, oran equitable advantage under mesne or 
final process, is not an original suit, but ancillary and 
dependent, supplementary merely to the original suit, 
out of which it had arisen, and is maintained without 
reference to the citizenship or residence of the 
parties.”” This writ of review is equivalent to a bill in 
equity, granted for the sole purpose of restraining or 
regulating the judgment in the original suit, that in- 
justice may not be done thereby. In Du Vivier v. 
Hopkins, 116 Mass. 125, Gray, C. J., says: ‘‘Whena 
cause is legally removed into the Circuit Court of the 
United States, the jurisdiction of the State courts 
over it ceases, and the suit is thenceforth to proceed to 
trial, judgment and execution in the Federal courts, 
and cannot afterward be remanded to the State courts 
for any purpose.” Jackson v. Gould. Opinion by 
Danforth, J. 

[Decided March 23, 1883.] 


_—__———— 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 





EQUITABLE ACTION—EQUITABLE CREDITOR ENTITLED 
TO PROTECTION AS‘TO ASSIGNMENT FOR CREDITORS.— 
S. made a conveyance to C. of certain property in trust 
upon special trust to secure the debts of S., and subse- 
quently transferred to C. his stock inthe Q. company 
as “pledge and collateral security ’’ to secure the per- 
formance by 8S. of the conditions of the trust deed. 
After breach in the conditions of the trust deed,C. filed 
a bill in equity, and asked that a receiver be appointed 
of the Q. company charging that the property of the 
company was managed and controlled byone nota 
stockholder, whose control was adverse to the interests 
of the creditors,whose management was impairing the 
value of the property, and through whom it had be- 
come impracticable for C. to sell the stock pledged for 
any sum commensurate with its just value. C. held in 
pledge nearly all the stock of the Q. company, the 
balance of the stock being held by F. as administrator. 
Held, that C., though not technically a creditor, was as 
pledgee of a majority of the stock for the benefit of 
the S. creditors to be considered as an equitable credi- 
tor, and as such was entitled to the protection of the 
court. The ruleis that “if itappears to the court that 





*To appear in 14 Rhode Island Reports. 





the plaintiff has established a good prima facie equi- 
table title, and that the property,the subject-matter of 
the suit, is in danger if left in the possession of the 
party against whom the receiver is prayed, until the 
hearing, or at least that there is reason to apprehend 
that the plaintiff will be in a worse situation if the ap- 
pointment of a receiver be delayed, the appoint- 
ment of a receiver is almost a matter of course.” 
See Kerr Receiver, 7. Said Bowie, C. J., in State v. 
Northern Central R. Co., 18 Md. 193, 214: ‘In general 
where personal property, or the rents and profits of 
real estate in dispute are in imminent danger of being 
wasted or lost, areceiver may be appointed to take 
care of it for the benefit of all concerned during the 
controversy. Lord Hardwicke considered this power 
of appointment to be of great importance and most ben- 
eficial tendency. It is a discretionary power exercised 
by the court, with as great utility to the subject as 
any authority which belongs to it, and is provisional 
only for the more speedy getting in ofa party’s estate 
and securing it for the benefit of such persons who 
shall appear to be entitled; and does not at all affect 
the right. Equity will appoint a receiver at the 
instance of parties beneficially interested where there 
is no fraud or spoliation, if it can be satisfactorily es- 
tablished there is danger to the estate or fund, unless 
such step is taken.’’ In the leading case of Clark v. 
Ridgely, 1 Md. Ch. Dec. 70, it is laid down that *‘the 
authority and duty of the court to appoint or not to 
appoint a receiver, depends upon the question whether 
the property is or is not in danger, in the hands of the 
party who may at the time be in possession.’”’ And 
see also Davis v. Duke of Marlborough, 2 Swans. 145, 
and 2 Daniels Ch. Pract. 1716, as to cases in which re- 
ceivers are granted. Chafee v. Quidnick Co. Opinion 
by Tillinghast, J. 

[Decided Feb. 3, 1883.] 


LIMITATION—BANKRUPTCY OF DEBTOR DOES NOT 
STOP STATUTE RUNNING.—A disability to sue ‘* hap- 
pening by an invincible necessity’? is like a 
disability expressly excepted from the statute 
of limitations. Under the Revised Statutes of 
the United States, §§ 5105, 5106, a creditor, after 
proving his claim against the bankrupt, may 
bring action upon the claim by writ of summons, 
and may, unless stayed by an order of the court in 
bankruptcy, prosecute the action to any stage short of 
final judgment. Hence when a creditor proved his 
claim in bankruptcy, but did not bring suit antil a 
discharge in bankruptcy bad been refused, held, that 
the statute of limitations wasa good defense. Hill v. 
Phillips. Opinion by Carpenter, J. 

[Decided Feb. 3, 1883.] 


SURETYSHIP — REPLEVIN BOND — DISABILITY OF 
PRINCIPAL TO CONTRACT—-DEED SIGNED BY AGENT.— 
(1) One of the principals to a replevin bond was a mar- 
ried woman anda minor. eld, that her co-obligors 
could not take advantage of her disability to avoid the 
bond. Held further, that only the married minor and 
the defendant in replevin could take advantage of her 
disability. Morse v. Hodsdon, 5 Mass. 314; Simonds v. 
Parker, 1 Met. 508; Bigelow v. Comegys, 5 Ohio St. 
256; Burgess v. Merrill, 4 Taunt. 468; Hartness v. 
Thompson, 5 Johns. 160. (2) A deed signed by B. with 
A.’s name in A.’s presence and under A.’s direction, is 
the deed of A. Gardner v Gardner, 5 Cush. 483; Kime 
v. Brook, 9 Ired. 218; Jansen v. McCahill, 22 Cal. 563; 
Frost v. Deering, 21 Me. 156; Rhode vy. Louthain, 8 
Blackf. 413; Byers v. McClanahan, 6 Gill & J. 250; 
Pierce v. Hakes, 23 Penn. St. 231; Ballv. Dunsterville, 
4 Term Rep. 313; Rex v. Inhabitants of Longnor, 4 B. 
& A. G47. Goodell v. Bates. Opinion by Durfee, 
C. J. 

(Decided Jan. 26, 1883.] 
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MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
JANUARY, 1883. 


CRIMINAL LAW—OFFENSE NOT CHANGEABLE ON AP- 
PEAL.—A defendant cannot be legally convicted in an 
appellate court of a different offense from that of 
which he was convicted in the court appealed from. 
He can only be tried for the same offense. But the 
identity of the offense is not to be determined solely 
by the date given in the complaint as, or as testified 
to by the witnesses, especially where time is not a ma- 
terial element of the offense. See Commonwealth v. 
Dillam, 4 Gray, 67. Commonwealth of Massachusetts v. 
Mahoney. . Opinion by Morton, ©. J. 

PENSION—ATTORNEY CAN RECOVER FOR SERVICES 
ONLY STATUTE FEE.—In an action for services and dis- 
bursements in procuring a pension, defendant claimed 
that plaintiff as to his compensation for services was 
confined to the amount prescribed by statute, and the 
disbursement. Held, that plaintiff could recover the 
statute fees snd disbursements only, in accordance 
with U.S. R.S., $$ 4785, 4786, 4768, 4769, 5485. What- 
ever may be thought of the policy of establishing 
statutory fees for services that are not compulsory, 
such statutes to be effectual in completely protecting 
the persons for whom the services are rendered, must 
prohibit all other compensation than that established 
by law, and thus compel persons either to receive only 
the statutory compensation or to abandon the busi- 
ness of rendering the service. It was the intention of 
Congress by these provisions to prohibit the receiving 
from any person whatever any compensation for ser- 
vices in securing a pension other or greater than that 
provided by the statutes. Wolcott v. Fussell. Opinion 
by Field, J. 

SURETYSHIP—PAYMENT BY JOINT DEBTOR IN FORM 
OF PURCHASE. —Payment by one of two joint debtors, 
although it be made by him in the form of a purchase, 
and be accompanied by an assignment of the debt, is 
stilla payment and discharge of the debt. Where the 
payment thus made is by surety, as he is entitled in 
equity to be subrogated to the right which the credi- 
tor may have in the securities which have been given 
him by the priucipal debtor, so that he may enforce 
them for his own benefit, the debt isthere treated as 
still existing so far as it may be required for that pur- 
pose. Wall v. Mason, 102 Mass. 313. The doctrine of 
subrogation is one recognized in equity and is ordi- 
narily enforceable there only. It implies an equitable 
exception to the general principle that payment by 
one joint debtor discharges the debt as against all, and 
holds it as continuing to exist for the protection of the 
parties to the note and the enforcement of their rights 
inter sese. Edgerly v. Emerson, 23 N. H. 555. As to 
the question whether a surety, with whom security has 
been deposited, is entitled to such security only to 
the extent of enforcing a claim for that which 
he has paid on behalf of the co-surety, or whether he 
may enforce the fullclaim which the creditor had 
against the co-surety, provided that he does not him- 
self thus obtain more than he has actually paid on 
behalf of the co-surety, the authorities are conflict- 
ing. Hess’s Estate, 69 Penn. St. 272; Lidderdale v. 
Robinson, 2 Brock. 160, and 12 Wheat. 594; Ex parte 
Stokes, DeG. 618; Maxwell v. Herron, 3 Ross, 129; 
Apperson v. Wellbourne, 58 Miss. 439. The conclu- 
sion of the court is that neitherin his own name nor 
in that of the creditor ought the surety paying the 
debt to enforce any claim’against his co-surety except 
for the amount actually paid by him for his co-surety ; 
and if by reason of the insolvency of such surety 
there is a loss, it is one to which the relation in which 
they stand to each other compels him to submit. New 
Bedford Institution for Savings v. Hathaway. Opinion 
by Devens, J. 





INSURANCE LAW. 

FIRE POLICY — LIMITATION OF TIME FOR ACTION — 
TITLE — EQUITABLE TITLE SUFFICIENT— USE OF 
PREMISES.— (1) A policy of fire insurance provided 
that no suit or action against the company for the re- 
covery of any claim by virtue of the policy should be 
sustainable inany court of law or chancery, unless 
such suit or action should be commenced within six 
months after the loss occurred. Held, that if the de- 
lay to bring suit is a result to which the company 
mainly contributed by holding out hopes of amicable 
adjustment, the company cannot be permitted to take 
advantage of the delay under the limitation clause, 
and that if the company, in any negotiations or trans- 
actions with the assured, after the period of limitation 
has expired, recognizes the continued validity of the 
policy, the clause of limitation is waived. Held, also, 
that where the other conditions of the policy are such 
that a reasonable compliance with them, insisted on 
by the company, is inconsistent with the observance 
of the limitation clause, the latter wili not be allowed 
to defeat a recovery. See Titus v. Glenn’s Falls Ins. 
Co., 81 N. Y. 410; Killips v. Putnam Ins. Co., 28 Wis. 
472; Ames v. New York Ins. Co., 14 N. Y. 253. (2) The 
naked legal title of the property insured was in a third 
party, but the whole beneficial interest and the pos- 
session were inthe assured. Held, that the latter had 
the entire, wneonditional and sole ownership of the 
property. The character of the plaintiff's title was 
considered in Franklin Fire Ins. Co. v. Martin, 11 
Vroom, 568, under a policy issued on this same prop- 
erty, which described it as ‘* his,’’ and which required 
any interest not absolute to be expressed in the policy. 
The Court of Errors held that the plaintiff's interest 
was absolute, and was aptly described by the possessive 
“his.” 1 can see no substantial reason for regarding 
the plaintiff's rights as an absolute interest in the 
property, and not considering them as the entire, un- 
conditional and sole ownership of it. The mere fact 
that Wilson held the naked legal title did not destroy 
the plaintiff's ownership, Bonham v. Iowa Ins. Co., 25 
Iowa, 328, and as his ownership was of the fee simple 
in equity, and was not held jointly or in common 
with another, it was entire and sole, Dolliver v. St. 
Joseph Ins. Co., 128 Mass. 315, and to be absolute is to 
be unconditional. Therefore this clause in the policy 
was not violated. (3) The policy described the subject 
of the insurance as being ‘a two-story and attic frame, 
shingle-roof building, occupied as a boarding-house.” 
The proof showed that about one-third of the lower 
story was occupied by a bar-room and billiard-room— 
the place}was not licensed as an inn and tavern or 
otherwise—and the remainder of the property was 
used as a bourding-house by the tenant of the whole 
property. There was no evidence that the existence 
of the bar-room and billiard-room was at all material 
to the risk. Held, that there was no breach of war- 
ranty. In Wall v. Ins. Co., 7 N. Y. 370, a building 
was described as a store house and the policy forbade 
the carrying on trades denominated hazardous, of 
which rope making was one. A portion of the building 
was occupied by a branch of the businesss of rope 
making. The policy was held void. In Sarsfield v. 
Ins. Co., 61 Barb. 479, by reason of the existence of a 
billiard-room and eating-saloon ina part of premises 
insured as a dwelling-house, billiard saloons and eat- 
ing-houses being prohibited by the policy as extra 
hazardous, the policy was held to be avoided. In 
Duvies v. Manhattan Ins. Co.,6 Vroom, 366, a policy 
on premises described as a country store was held 
avoided by the use of a part for a private stable, an 
expressly prohibited use. In Lappin v. Charter 
Oak Ins. Co., 58 Barb. 325, the property was described 
as a dwelling-house, and according to the policy, any 
misrepresentation or omission to state any fact material 
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to the risk would avoid the contract. The referee 
found as facts that the assured had represented that 
the building was not used as a tavern or saloon, that in 
truth the basement was used as a saloon, and that 
such use increased the risk. Still the court preferred 
to hold the company released on some other grounds. 
In Chase v. Hamilton Ins. Co., 20 N. Y. 52, the applica- 
tion of the assured described the building as a stone 
dwelling-house, and by reference to the by-laws, pro- 
vided that unless it contained a true representation of 
the property, so far as concerned the risk and value, 
the policy should be void. A wooden kitchen attached 
to the stone structure formed part of the dwelling. 
Held, that the policy was void. On the other hand, 
in Dobson v. Sotheby, 1M. & M. 90, the policy was 
effected upon ‘a barn.” The premises were agri- 
cultural buildings, but not such as were strictly to 
be described as a barn. Lord Tenterden held the 
policy good, because it would give the company sub. 
stantial information of the nature of the buildings, 
and the rate would have been the same if a more cor- 
rect phrase had been used. He said the buildings were 
substantially well described. Soin Foot v. Aitna Ins. 
Co., 61 N. Y. 571, it was said that warranties must be 
substantially true, and in Gerhauser v. N. B. & M. 
Ins. Co., 7 Nev. 174, and Copp v. German Ins. Co., 51 
Wis. 637, it was held that the breach of warranty must 
be a substantial one to avoid the policy. In Hall v. 
People’s Ins. Co., 6 Gray, 185, the policy described the 
building as a hotel. It was leased as a hotel and kept 
by the tenant as such, but he used it also as a house of 
ill-fame. Held, that this alone did not invalidate the 
contract, but that if the undisclosed use were a 
material fact, known to the insured and suppressed 
by him, then the policy would not bind. This decision 
can be supported only on the theory that the warranty 
on the face of the policy was not broken, if it con_ 
tained the substantial, although not the complete truth, 
In White v. Mutual Fire Ass. Co., 8 Gray, 566, the 
policy described the property as a ‘brick dwelling-house 
and wood-house.” The ‘“‘wood-house”’ was built for 
and used as a wood-house and carriage-house, the 
wood-room constituting about two-thirds of the whole 
structure. Held, that the policy covered both, and 
was valid. See also Haley v. Dorchester Ins. Co., 12 
Gray, 545. New Jersey Sup. Ct., Nov. Term, 1883. 
Martin v. State Insurance Co. Opinion by Dixon, J. 
(15 Vroom, 485). 


COURT OF APPEALS DECISIONS. 


tT". following decisions were handed down at 

Saratoga Springs, Tuesday, June 26, 1883. 

Judgment affirmed with costs—Bank of Monroe v. 
State of New York; Scott v. Stockwell. —— Order 
affirmed with costs—Jn re Attorney-General v. Contin- 
ental Life Inswrance Company ; (claim of Hoyt,) May 
v. Jung; Yuengling v. Hone; In re Hine v. Wood. 
worth; Town of Hancock v. The National Bank of Ox- 
ford; Tine v. Smith; Boydv. Smith; Malcolm v. Har- 
nill; Village of Lansingburgh v. The Cohoes, etc., Bridge 
Company.— Appeal dismissed on the ground that an 
order appealed from is not final with costs — Jn re 
Leonard to vacate, etc. ——Appeul dismissed with costs 
—Diamond Match Co. v. Roeber; Buckley v. Gutta 
Percha Mfg. Co.—— Order of Supreme Court and 
County Judge reversed and motion to punish debtor 
for contempt denied with costs and costs of this ap- 
peal—Hancock v. Sears.——Order of Court of Com- 
mon Pleas reversed; that of Marine Court affirmed, 
with costs—Griffin v. Greel.—Motion to put cause 
on calendar for a day certain denied without costs— 
Inve Lehigh Valley Railroad Company, to cross tracks 
of New York Central Company, Hudson River Rail- 
road Company. —— Motion to file 





special return 


granted—Tillman v. Davis.——Motion to vacate stay 
denied— Webster v. People. ——Motion for reargument 
denied without costs — Feliows v. Fellows, upon re- 
consideration case upon points now submitted. — 
Motion to return remittitur and open default denied 
with costs—Pierce v. Waters.——Motion to dismiss ap- 
peal granted with costs—Meigs v. McCann; Hencken 
v. James; Briant v. Holbrook.—Motion to send re- 
turn denied with costs — Morange v. DeYouny. — 
Motion to dismiss appeal denied without costs— Mean 
v. New York, Lake Erie & Western Railroad. —— Re- 
mittitur amended so as to read as follows: Judgment 
modified by striking therefrom the sum of $2,500 and 
interest thereon from July 15, 1882, and as thus modi- 
fied affirmed without costs to either party — People v. 
Albany Insurance Company. 


since 
NOTES. 


ATTORNEY AND CLIENT — A Facr LITERALLY REN- 

DERED. 
A lawyer of the Trojan bar, 
Modest and meek as lawyers are, 
Though quite decided that he knew, 
For general use, a thing or two 
Which must some day bring to his net 
The larger fish that dodged him yet, 
Sat nodding in his office chair— 
(In truth he had much time to spare) 
When just as his glad dream had centered 
On a large fee, a client entered. 
Th’ unwonted footstep, creaking, broke 
Along the floor—the lawyer woke, 
Thrust out his hand as if to seize 
(Fruits of his dream) the expectant fees; 
But finding no retainer in it, 
Stared at the stranger for a minute, 
Then motioned to a seat, and muttered 
Something about his bread unbuttered, 
And then proceeded to explain 
That lately such excessive strain 
His mind had undergone while he 
Was bending all his energy 
On an important case, involving 
Such intricate points for legal solving 
That he believed, in point of fact, 
His brain was hardly left intact; 
And that revenging nature cast 
His weary eyelids down at last. 
But he was ready now, he_ thought. 
To give such counsel as was sought. 
The countryman—for such he seemed 
Looked dazed as if he, too, had dreamed; 
For not a word of all was stated 
His dull, crude sense had penetrated. 
** Wal, Squire, I've come—if you’re awake— 
To see what course I orter take 
With Bill O'Neil who’s run away 
And owes me for a ton of hay. 
The biggest rogue I ever saw;— 
Now tell me, lawyer, what’s the law?” 
‘** Why, sir, the case requires some thought: 
The fellow then, it seems, has bought 
Your personal property "—‘‘ No! my hay!” 
* Absconded and refused to pay.” 
“No! no! Squire, no!—Did I not say, 
The dirty dog has run away?”’ 
* Precisely, but my Blackstone says 
Absconded is a legal phrase. 
Now let me see:—You must get out—”’ 
** Oh, I will go, Squire, never doubt—” 
** A short attachment; seize upon 
His household Fee © ae suit is won!” 
‘*His household goods!—why what a dunce! 
His household goods—I told you once 
That he’s got nothin’ anywhere, 
No more than you!—Oh, you may swear, 
I'll find some sharp, shrewd lawyer, yet 
Who'll tell me how to get my debt!” 
Out rushed the hind with vis grim, 
The legal boot assisting him ‘on 
The lawyer cheated of his fee 
Stalked out more grimly e’en than he; 
But first he tacked upon his door 
A card that read:—“Return at 4.” 

—F. J. Parmenter in Troy Press. 
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am | of Coney treasurer, statute eens. State 
Board of Education (Ohio 8. C.), A 
Taxation for private peepee. jovalid: municipal 
bonds under void legislative act; estoppel; rescission 
of contract. City of Parkersburg v. Brown (U. S. 
Wp She WI cidd icasiadscescces: keekes  scabiewanoeeaue 216 
State law taxing passengers from foreign countries 
unconstitutional. a OX Com ‘tetigtenenaes 
Transatlantique (U. 8. 8. C.), Fu 
Title to act of  pepenes Vail v. } ‘& A. R. Go. 
(N. J.8.C.), A ences ss -aebe es seems 
Tuba Law: : "Municipal Corporation ; 
Religious Society. 
CONTEMPTT. Circulating pleadings in pending 
action ag ter wee injunction. Kitcat vy. Sharp 


See Corporation; 


SE, Mines + sccdhcoe eke ateseenicies . . aubiae 
False rg = justification. Egan v. Lynch (N. Y. 
Su R Di ee Schcticamense babeetes UOKed eed ene Ades 
CON ACT. Act of God, effect of. Anderson v. 


dee | ee d 
Of affreightment, loss of vessel terminates. ’ Ellis v. 

American Mut. Ins. Co. ( . C.), Fu 452 
by one party exonerating other from per- 
mee Steel and Iron Co vy. Naylor = 


Breach 
formance. 
‘Eng. App.), 

stipulation .o liquidated damages or penalty. 
Wallis v. Smith (Eng. App.), A 

For building on land; abrogation; acceptance. Bozarth 
v. Dudley (N. J. 8. ©), DA: caenadndieucess.camundanhe 

Cabinet maker, custom to cheat; defense. Greenstine 
vy. Borchard (Mich. 8. C.), C. T 

Consideration ; agreement = forbear suit. 
McTaggart, (Mass. 8. C.), 

want of ; duress. Rollins v. Lashus (Me. 8 
illegal. "Murphey v. Weems (Ga. 8. C.), 

Construction of written, controlled by extrinsic facts. 
Merriord v. United States (U. 8. S. C.), 

ia agreement not enforceable. 

United States (U. 8.8. C), ‘ 

Illegal; to vote for officers of spenenee. Woodruff 
v. Wentworth (Mass. 8. C.), Ab.. 

ag to fulfill does not relieve from. Penn. R. Co. 

Reichert. (Md. App.), Ab 
Impairing obitgation of, FState law. Antoni v. Greehow 
Dd psghbienucKcnn anon: ainehata wade 

By letter; for lease; evidence; privileged communica- 
tion. Eadie v. Addison (Eng. SS A eee 

For manufacture of vessel ; title; Stevens Battery. 
Clarkson v. Stevens (U. $s: C.), Ab 

Money payable on conditions which can never occur. 
Randall v. Johnson (Miss. 8S. C.), N 

Opera singer; exclusive service aft 
ages. McCaull v. Braham \U. ie 

Oral rescission of sealed ; fraud. yl v. Booth (Ohio pe 
Ye Set ere ee pees 


For personal service; ezelusion of Sundays. 


. ereee wines 





liquidated _dam- 


cranes mentes Ge. ©. B.C.) Bias. ccsncscocceseeseseune > 204 
Pleading as to time; action; statute of frente: termi- 
nation of; tender. Duffy v. Patten (Me. S. C. a Ab... 397 


Public speaker to “ stump ” for candidate, not 2 as 
against public policy. Murphy v. English (N. Y. 8. 
aduaien of. Noyes v. Patrick. (N. H. S.C), Ab.... 218 
Of agreement procured by fraud ; extension of time of 
payment. Bebout v. Bodle (Ohi “ie eer 15 
Relating to land, yoy | and mes performance of. 
Austin v. Wacks (Minn. S {i yee 
Sale of land; by letter; acceptance of offer must be un- 
conditional to bind. Baker v. Holt. (Wis. 8. C.), 
BR nos aicicasesi sninhds axgeues behsabecenenieoseene anes 
of real estate; unmarketable titie. Cato ‘v. 
Thompson. (Eng. Ap 
United States may make w aXy authority of or vai 
ing from statute. Jessup v. United Statas. (U.S. 


Bn 00:50:05 40:0006906600.06005e00csersnssssdassekeneses 
Variance of written, by subsequent verbal agreement; 
evidence. Oakland Ice Co. v. Maxey. (Me S. C.), Ab. 378 
See Agency; Constitutional Law; Corporation; Dama- 
ges; Evidence; Insurance, Fire ; ‘arriage; Master 


and Servant ; Statute of Frauds ; Usury. 





NYERANGE N. See Damages. Page. 
NCE, : t. Fraud; Marria 

A k with picture or design. Ca- 

Ate tak (Ben). We I vb6k.s0e bs0b sk. data sdbos 
In illustrated advertising catalogue. Maple v. Junior 
Army and N. Stores. (Eng. App.), N..............4. 
Musical composition; opera with new orchestration. 
The Iolanthe case. (U.S.C, C., Md,), N......... .. 
CORONER. When may not hold ai evidence. 
Lancaster Co. v. Mishler. (Penn. 8. C.), N.......... 


CORPORATION. Bank; liability aaa ares for loan 
to holder; oe of shares and Trane of mortgage 
bond. Re Dunlap (Eng. App.), Ab............... ..5. 
Constitutional law; right to tale in its own stock. 
Coppin v. Greenlees (Ohio 8 
Coutract for personal service, determined by ‘disolu- 
tion of corporation by State: ingucanee company. 
People v- Globe Mut. Ins. Co (N. Y. App.), Ab...... 
De facto; ouster; stock eubscription, Rowland v. 
Meader. (OhioS.C.), Ab. 
Mortgage on property by stockholders ; "priority be- 
tween mortgagees. Bundy v. Ophir Iron Co. (Ohio 
ie Ws Mh hs sons cine sies cdadbthambes <ncdectenh taaernee Wi 
Mutual benefit society ; reasonable by-law; review of 
society action by courts. Harrington v. Working- 
men’s Benevolent Ass. (Ga. 8. C.), Ab 
Officers misappropriating funds liable for profits if 
made; for interest if not. Hazard v. Durant (R. I. 


in MR Gncs.<ccwesans 
Power of court of equity to dissolve. Strong v. Me- 
Se CRP es Gok ccctnccs _ amivddacacensosaonan 
Railway company neglecting to restore highwa = 
oe 3 condition may_ be . Ke Pitts., k 


etc., Ry. Co.v. Comm. (Penn. S. C.), 
Railroad ; failure to fence; 
mal; proximate comes. 

- Co., (Minn. 8. pe fen 
Ultra vires: disposition o franchises. Branch v. Jesup 


liability for aan to “aii 
Nelson v. Chicago, M. & St. 


(U. 

Shareholders ‘liability of, for debt; how enforced; Ore- 
gon statute. Patterson v. Lynde (0.58.8 C.), Ab... 193 

liability of, for debts; shares issued and put in 

market as full —_ shares; ultra vires; purchase of 

sigeral a y mining company. Brant v. Eblen 

PP 

Liability of stockholders for debts of ‘manufacturing, 

not enforceable by receiver. Farnsworth v. Wood 
(N. Y. App.), Ab 
State law as to stipulation by foreign, doing business 
» stats’ at attachment service. St. Claire vy. Cox (U. 
Statute; iiability of stockholders for’ debt: collat- 
teral security; exemption; conflict of law between 
Me wir —* State courts. Burgess v. Seligman (U. | 


Ultra vires ; railroad contract. with steamboat line. 
Green! Bay & M. R. Co. v. Steamboat Co. (U. * 8. 


purchase. by: railroad. ‘company “of Tailroad; “in- 
me ve stockholders. Elkins v. Camden & 
my A Ch.), Ab.. 276 
See Conetituteonat Law; Jurisdiction; “Mandamus : 
Municipal Corporation ; ” Removal of Cause; Taxation. 
COST Allowance to counsel for policy holders in 
proceedings to disolve insurance companies, not pe. 
oH Atty. Gen. v. North Am. L. Ins. Co. (N. Y 
Pom 32s ‘and battery; when title to Kw estate not in 
controversy. Langdon vy. Guy (N. Y. App.), Ab..... 255 
See Constitutional Law ; "Practice. 


SYENON See Ne pottable Instrument. 

VENANT. See ed. 

MINAL CONVERS ATION. See Marriage. 
INAL LAW. Arson; one | burning house 
Ry Potts: Regina v. Trusler (Eng.), N........... .... 124 

Adulteration; act as to milk; constitutional law; 
> eed construction. State v. Smith =. I. 8. C.) 














Appeais wae -_ changeable on. Comm. Vv. : Mahoney 


Assault with Silene to ravish ; “when offense complete. 
Comm. v. Shaw (Mass. 8. C.), N.. 
Concealed weapons ; ques as sample by merchant. 
State v. Gilbert (N.C. C.), N 
Conflict of law; forge 
State and ry: letion in another. 
(Kans. 8. C.), A 
Embezzlement ; c continuous agency. State v. Barter P 
Federal crime; refusal to’ obey “subneena ; ‘arrest ‘in 
another district. In re Ellerbe (Mo. 8. C. yA 
Former conviction ; none where judgment arrested on 
first indictment. State v. Sherburne (N. H.8.C.),Ab. 99 
same act punishable by municipal ordinance and 
State law ; soonne house of ill-fame. State v. 
Lee (Minn. ORE EA Er nee 
Homicide, evidence. state'y. Sanders (Mo. 8. ©), Ab. 478 
self defense; proof of size and arenas of deceased. 
Commonwealth vy. Barnacle (Mass. 8. C.), 
self defense ; adulterer resisting attack by injured 
husband. Reed v. State (Tex. App.), A 


ft. EE of crimein one 
Matter of Carr 








528 








INDEX-DIGEST TO ABSTRACTS, ETC. 





CRIMINAL LAW-—Continued. 

House of ill- fame, what does not constitute. 
Garing (Me. 8S. C.), Ab....... 

wr ea eT orsed “true bill.” State v. McGrath | 


State v. 


N.d, \ 


Jurisdiction ; when Supreme Court will not review 
judgment of Circuit Court on as corpus. Ex | 
parte Carll (U0. 8.8. C.), Ab.. 

Larceny ; A cptiatins wt received to be changed. 
Murphy v eople (Ill. S$. C.), N.. 

concealment of articles found. (Austrian Case). N 
cropper on shares converting crop, not guilty of. 
State v. Copeland (N 
value; breaking up iron “wheel before taking it. 
Gettinger v. State (Neb. 8. C.), N 
isguer, unlawful sale of ; vw question of fact. 
State v. McGough (R. Ls 

Murder; corpus delicti need a be proved beyond the 
possibility s a doubt. Gray v. Commonwealth 

enn 

National bank ; conspiracy ; unearned dividend. U.S 
v. Britton (wv. 8.8. C.), Ab. 

Pleading; certainty as to time in. indictment; illegal | 
voting. State v. Gray (Me. 8. C.), Ab 

Receivingstolen goods feloniously from ship in foreia 
gas: —. Regina v. Carr (Eng. . Cas. 

Th cs. Sen GOR SRR KREs beeHOs 600s. 6d0esnascednecac 

Statutory construction ; singular number included in 
plural: Srequenton house of ill-fame. State v. Nich- 
PMs 2»  6bbecdekdcecesstececncdees sane 

Trial; evidence: party as a witness; comments by 
prosecuting a attorney. Brashears vy. State (Md. App.) 


once in degpardy ; * “what is not. State v. Tatman 
(lowa 8. C,), A 
Variance ; name of owrer ‘of ‘building entered. 
son v. State (Wis. 8. 
se poses for “mare. 


oP BD. ccccces 
See A Conflict of Law ; Constitutional Law. 
no 


A People vy. Pico (Cal. S. 


See Postal Law. 


DAMAGES. Action by father against circuit clerk 
= eh issue of marriage license. Holland yv. 
- ee. ee eer 
On breach of contract to deliver goods ; when not spe- 
cial need to be pees. Camden Con. Oil Co. v. 
Schleus (Md. Ap.), Ab 
Broker, u agen s unauthorized sale of stock by. 
Owens ( ie SN £0660 x660bhedeensencs saeecnsecs 
Contract ; damages whether Seteesed or penalty. 
Jones v Binford (Me. 8. C.), A 
For conversion of chattel ; 
lowed. Cushing v. Seymour (Minn. 8. C.), 
aes 8 ae =e" anne oswell v. —— (ass. s. sven, 


ypeal ; 
Ss. 


eae “of, Ay negligent injury to * plaintiff's child. 
Connell v. Putnam (N. H. 8. C.), Ab. 

in action for breach of contract of service. 
son v. Powers (N. Y. App.), Full 

in action for fraud in procuring oumacemsies of 
debt. Walsh v. Sisson (Mich. 8. C.), A 

for wrongful cutting of timber. Biolies Wooden 
Ware Co. v. U. 8. (U.§ EL inand: snqannxe 

in trespass for mining coal - —, Biaen Avon 
Coal Co. v. McCulloh (Md. App.), N 

Speculative results, in action for personal injury. 

Jewell v. Union Pass. Ry. Co. (Penn. 8. C.), N 
See Eminent Domain ; Highway. 
DEDICATION. By selling land in reference to plat 
of yw. adverse possession. Gregory v. Lincoln 
(Neb. , ©. ), Ab 

EED. solute, as security, passes title. 
Winianss Ga 8. C.), 

Boundary; “northerly half. occupied by” 
Pritchard v. Young (Me. S. C.), Ab 

Covenant ; when damage must and when need not be 

roved; agreement by purchaser Dw pay incum- 
rance. Griswold v. Selleck (Wis. 8. Ab. 
running with land; to son g up water supply in 
awit Shaber v. St Paul Water Co. — 8. 
.) A ee 
Forfeiture ; by. non use of ciaralaee property for pur- 
ose ; condition construed pee nst ' —— Mills v. 
vansville Seminary (Wis. 8. C.), Ab............. 

To husband and wife conveys 1 L_s arol evidence 
may not contradict; estoppel ; one cla ming by deed 
may aes contradict it. Jacobs v. Miller (Mich. 8. 
Cad, Ben ccceccescoccccs csorecccccccccce: cscs coccsee 

Suit for reformation ; practice ; appeal ; 


Grav es V. 


’ grantee. 


laches ; mis- 


take. Elliott v. Sackett (U 8. 8. C.), Me a. caiasaud 
Presumesce = to time of enna. Halsey v. Ball 
(N. J. ). Ab.... 


5 
pros ective profits ‘not al- 
i 


Page. 


484 


279 


“Jack- 
99 


. 29 


378 


379 


See Adverse Possession; ‘Fraud; “Infancy: “Tax Deed; Title. 


DEFENSE. In action by vendee of impeached se- 


curity against vendor ; motive of purchase. Challis 
v. McCrum (Kans. 8. é ¥ 
Equitable ; action for money had and received ; 
ance money. 
C., Mich.), Ab. 


inoue 
. C. 


Gleason vy. First ae Bank (WU. 8 


178 


DEFENSE—Continued. 


DEFINITION. 


DIVORCE. See Jurisdiction; 
DOMICILE. 


EASEMENT. Of lateral Lsapess fe in street. Arm- 


ECCLESIASTICAL, “LAW. 


EMBEZZLEMENT. 
EMINENT DOMAIN 





96 


Page. 
i fraud to action on foreign sotgmens Abouloff v. 
SITION (Eng. App.), Full REE EE SL, 

" ay peel and “pool.” Williams 

v. — eos. SD SR ES ye ar ere ee re 
“Brought ” commenced practice. 

Murphy (0. 8.8. C.) 
“Child ” in statute relating to oa of children. 
C.), A 


Petition of Moore (R. 1 


“ Children.” Oyster v. LA (Penn, S.C ), Ab.. 

* Contained in.”” See Insurance, Fire. 

“ Cotton,” mnie of in tariff act. Cochrane v. 
cf A ef Oe See eer 395, 

° Dwelling-house,” what is, as to burglary and as to 
serving process; house with store in part of. Stearns 
hy FS Se rae 7 

‘** Fiduciary character.”’ See Bankruptcy. 

“For Congress."’ See Elections. 

“Found.” See Jurisdiction 

Bw ary — billiards. Brenniger v. Belvidere (N. 

; 3 


“Goods awaiting delivery.” See Carrier of Goods. 

“ Heir-loom ’’— wines. Moir’sestate (Eng.Ch. D.),N. 3 

“Heirs.” where estate personal. Hascall v. Cox 
(Mich. 8. C.), Ab 

“Horse.” See Criminal Law. 

**Inland waters "" See Maritime Law. 

“Laborer.” See Statutory Construction. 

“Place of amusement.’’ —‘** Garden.’’ Matter of Hast- 
ings (Phila. 8 as rere 

“Servant,’’ book-keeper and general manager not, 
pom corporation act. Wakefield v. Fargo (N Y. 

pp 
“ Working day. 


** See Maritime Law. 

Marriage. 
Imprisonment for term of years does 

Topsham v. Lewiston (Me. 8. C.). Ab.... 

See Jurisdiction. 


not affect. 3l4 


DOWER. Evidence, what, of title in ens neces- 


Wheeler v. Smith (Mich. 8. C.), Ab.. 7 


sary. 
See Constitutional Law. 


DURESS. Vexation does not de - yoonpeens nage. 


Brower v. Calender (lil. 8. C.) 


strong v. St. Paul (Minn. S 396 

Of light; buildings built on plan known to grantor; 
implied notice. Russell v. Watts (Eng. Ch. D.), 57 

Mining; right of suepert 5 eminent domain. Fount. 
ney v. Clayton (Eng.), Ab... 

Party-wall; adjoining houses pure hased severally ‘from 


—— owner; emer Henry v. Koch (Ky. 
po | ee ee ee 

Use wich confined to grant. “Noyes v. Hemphill ‘(N. 
1s UREA ehne KoeR eee 


“Roman catholic 

church ; bishop not liable to priest for support; jur- 

isdiction of civil court. Ting v. wgpecosenny (Penn. 

8.C.). Ab. ..... ious 157 
"See Jurisdiction. 


EJECTMENT. See Pleading. 
ELECTI 


ON. Canvass of votes by gov weet and coun- 
cil. Matter of Counting Votes (N. H.S. C.), Ab. i 

Mandamus to compel board of canvassers to count re- 
turns; “for Congress.’’ State vy. Berg (Mo.S8. C.), 
Ab.. 


offer to give 


As to Temoval of county-seat; oe toe 
arshall 


ground ~ build court-house free. Hall v. 
(Ky. Ap 

When un ames be made between debtors. 
(Eng. Q. B. Ab. 


Fell \ y. Parkin | 


‘See Criminal Law. 
Damage to licensee occupy- 

ing land. Clapp v. Boston (Mass. 8. C.), Ab 
railroad crossing another. Peoria & P. Un. Ry. 
Co. v. Peoria & F. R. Co. (Ill. S.C.) Ab.......... 
Rights of abutting owner when title to street in 
city ; damages; street railway; use of street for stor- 
ing cars. Mahady v. Bushwick R. Co. (N. Y. App.), vi 

A 


296 


Statutory remedy for compensation ‘exclusive ; stat- 
ute of limitations; municipal corporation ; consid- 
eration. Smith v. Tripp (R. I. b 

See Easement; Fixtures. 


ESTOPPEL. meroniac DK representation to. 


Sohn v. Freiberg (Ohio C 
Passive acquiescence in unconstitutional proceedings; 
tax payer. Counterman vy. Dublin Township (Ohio 
3 


Pay ment of tolls to prevent ‘stoppage of business not 
): ~waypende — Coal Co. v. — (Penn. 8. C ) 
Ab.. 


ds 
Sale of pro onty public, silence at. 
(lowaS. C. 


See Insurance 


EVICTION. See Landlord and Tenant. 
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Page. 
EVIDENCE. Admission by attorney at one trial 
binds at another. Central Br. Un. Pac. R. Co. v. 
I WA ME, Bi ongccnicesmaeeusas odacavasanses 17 
In action on official surety bond: admissions of princk 
Bets and — kept by him. Union v. Bermes (N. J 


prt. declarations of agent after transaction not 
admissible. McIndoce v. Clark, (Wis. 8S. C.), Ab....... 297 

Boundaries, order of degree of proof of; field monu- 
ments preferred. Racine v. Case Plow Co. (Wis. 8. 


1.), A 
Contents of destroyed letter; —- for court ; ap- 


peal. Mason v. Libbey (N. Y. App.), Ab.. 113 
Confidential communications ; attorney and client. 
Snow v. Gould (Me S. C.), AD.........cccsceeeees eee 444 


Declaration of deceased person as brother living; 
inheritance. Wise v. Wynn (Miss. 8. C.), N. 183 
of vendorafter sale inadmissible against vendee in 
creditor's ac —_ a set aside sale. Addler vy. Apt 
CHne. B. G.), BB iiss ccsccces ces as 
of clerkin anise of principal. ‘Low v. ‘Hart (N. 
ENO RR rr ere See ae 
of assignor. Wright v. Zeigler (Ga. 8. C.), Ab... ise 
In equity; of loss of draft; appeal; jurisdiction. 
Rogers v. Durant (U.S. 8. ay SE eri egese 274 
Expert; opinion as to age of person. Comm. v.0'Brien 
SN ie GRU esdncansdde iacadaceiins saan cekioiates 
Of former ace idents, lw action for negligence. Avery 
Fn AO PR Se er ree 462 
Of insanity, attempted Suicide not. Coyle v. Comm. 
3, SE SN EE REPRE RSS a ee = eae 
Instrument ac ‘know ledged; prescription ; considera- 
tion; practice; partition; equitable decree; innocent 
purchaser. Gay v. Parport (U. 8. S.C), Ab,.......... 216 
Judicial notice of geography; notice of protest by mail- 
handing to letter carrier. Pearce v. peonneoebpneel 


Ae ae 143 
Negligence e; previous accident to another. “Hudson v. 
Chie. &U, Ry. Co. (lowa &. G.), AB. ..csvoccsesccces cs 115 


preponderance of evidence warrants verdict for 

wire! in action for. Whitney v. Clifford (Wis. 

B. C.), AD. ....00-0000-secceceere.ce seecccccereece 

party suing for personal injury not compellable to 

submit to surgical examination. Pie we v. Og- 

densburg & L. C. R. Co. (N. Y. A Sear 322 
Parol to contradict writing; ‘untiatérai contract. Rich- 
ardson vy. Hardwick (0.8. Tice MOR 4c ks bnad abe cnsp 


298 


to identify grantee. ° ba v. Begg (Wis. , Ab 437 
to fix time of instrument taking effec ” Ww aa 
man v. Krumweide (Minn. 8. C.), Ab............ si7 


of contents of deed; handwriting of witness; de- 
positions ; identity of persons; certified copy of 
record. Stebbins v. Duncan (U.S. 8.C.), Ab.... 495 
to explain ambiguous writing. Bedard v.Bouville 


GOP ORs BD. Py Baa ona: s sgicnses gate 69600066 scssescssinegs 475 
Payment, burden of proof of Magenaw v. Bell (Neb. 
8. C), Ab.. esereccceces.. SOO 


Presumption; as to w ‘rong-doer not. ap] lied to acts of 
incompetency. Knapp v. Edwards (Wis. S. C.), . 420 

Scientific books. Marshall v. Brown (Mich. 8. C.), 242 

Testimony of witness in North Carolina as to aa 
wes ofe ommodity in Boston. Fairley v. Smith. (N. 


C.S8. | a 183 
Tres An * ac tion of, for. ¢ utting timber. “Tow nsend 
v. Reeves (N. J. 8. C.), Ab.. ‘ 516 


See Appeal ; Boundary ; Civil” Damage Law: “Dower ; 
Coroner ; Fixtures; Landlord and Tenant: Maritime 
Law; Negliyence ; Patent; Release; Slander and 
Libel; Tax Deed; Witness. 


EXECUTION. Amendment of; when sale 17° wel 


eous, not void. Corthell v. Egery (Me. 8. C.), Ab..... 194 
Exemption not waived by getigament for creditors. 
Close v. Sinclair (OhioS. C.), AD. ....ccc00 cescccesce 419 
Notice; defective “ome eedings. “Collins v. Smith (Wis. 
CRO cas.<. duke ie  ediuns dened 04. «Vie. onaidas das aaa 476 
Property to be sold on, should be present; exceptions. 
Philips vy. Grown (Me. 8.C.), BD. ....200- 0405 secccess. 17 
Purchase of land sold bs by vendor of judgment 
debtor. English v. English (Ga. 8. C.), Ab........... 116 


EXECUTOR. May not charge estate not benefited 
for contesting issue as to will. Y renal Agpest seers 
YO Saye ims wees ¢ 4 

‘See Probate Law. 

EXEMPTION. Homestead law, United States sub- 
ject to same rule as private creditors asto. Fisk v. 
Ne Cle Te Wt Pik chi ctae cancqade: céorecdteenecs 136 

See Ex recution ; ; Homestead. 


EXPERT. See Evidence. 


EXTRADITION. tag Sor athae atenee. U.S. v. 
pe arn arr 176 


FALSE IMPRISONMENT. Illegal acts_to one 
lawfully — Ocean were Co. v. Williams 
(Ga S. Ab. pees daaeaoaee dees Skasteeeredesas 17 

£ SE REPRESENTATION. See Fraud. 
BEALS RIME. See Criminal Law. 
See Constitutional Law. 








Page. 
FIXTURES. Building erected pending condemna- 
tion proceedings; eminent domain. Hunt. v-. Mo. 
Pac. Ry. Co. (Mo. S.C.), Ab......_.... 
Furnace in pe Boney not. Rahway Sav. Institution v. 
Irving Street Baptist Church (N. J. Ch.), Full........ 
Shelving and counters, one erecting, under license 
a = conversion. Stout v. owes (Minn. 
Test of, what constitutes; evidence “of custom. 
Thomas vy. Davis (Mo. 8. C. yy Miibecuctansnce a60. Geen 
FORGERY. Recovery of money paid on forged 
paper; delay in discovering fraser: does not defeat 
action; Frank v. Lanier (N. Y. App.), beusbudease 174 
See Criminal Law. 
FORMER CONVCTION. Criminal Law. 
FR Conveyarnces; exempt property. Allen v. 
wi is. 8. C.), Ab.. 
when voluntary settlement on wife not, fraudu- 


lent. Wallace v. Penfield (U. S.S. C.), Ab. 75 
what sufficient change of possession to validate 
sale. Crawford v. Davis (Penn. S.C. -.. 158 
consideration; evidence. Hoboken Bank Vv. 
Beckman (N. J.Cb.), AD 02. scccccsccccscees oe 298 
may be attacked by tort creditor. Weide al 
Scotten (Md. App.), AD.....0.0...2-cccrsccccee eve 5 


fact of intent; when not ‘teviewable rere. Gene- 
see Riv. Nat. Bank v. Mead (N. Y. App.), Ab.... 372 
Compromise of debts effected by misrepresentation 
voidable ; — of law; presumption. Woodruff 
v. Saul (Ga. A eee 
In procuring deed does not affect innocent. purchaser 
from fraudulent grantee. McNeil v. Jordan (Kans. 
S. C.), Ab. 
False representations of Vendor; xcienter “negligence 
of vendee. Caldwell v. Henry (Mo. 8 e" Se 
Tn sale of chattel. Plaisted v. bathe g ‘HLS. C.), Ab. 2 
Misrepresentation of agent; contract for real estate; 
rescission; specific performance. Mullins v. Miller 
CH. GR, id, BD iccccesccvsvecsdssnsa sessscesienens soe 438 
See Accord; Bankruptcy ; Damages. ae 


AMIN See Municipal Corporation. 
ARNI HMEN « x eaches only debts owing at 
—, ¥ sreenvegset Atchison, T. & 8. F. R. Co. (Kans. 8 us 
GUARDIANSHIP. Guardian cannot ‘Wwaintain suit 
in own. name for labor of ward. Newton v. Nutt 
is es i an chdunktoulesasicarda vancauatardirens 1 
See Suretyship. 
GUARANTY. Of depositin bank. Nat. Loan & B. 
Assoc. v. Lichtenwalner (Penn. S. C.), Full........... 
GIFT. Of certificate of deposit; when gift Gonatio 
eh cones takes effect. Basket v. Hassel (U. 8.58. 
| Pee Pe 
Validity of, to chee institutions not in existence. 


Russell v. Allen (U. S.S. C.), Full.... ....... <hbdadehdas 289 
See will. 
GOOD-WILL. Assignability of ; insuranee arene. 
Seog v. Conn. Mut. L. Ins. Co. (0. 8.C. . we » 
BD cc cccccccccccce secccesscocesecsccossescesesoesesessces 


HIGHWAY. Damages for obstruction. Kans. City, 
HOMESTEAD ise ma (Mo 8. ils a. ” ‘ 
xemption ; mangers als to repa’ rno 
exempt. Carkin v. Babbitt (N. H. he Pere 218 
Widow’s right cannot be barred by anive-nyptial ec con- 
tract. McMahill v. MeMahill (Ill. 8 . 
H IDE. . See ——y tion. 
Li. Crimina Uw. 
agus -F . See Criminal Law. 
BAN] D Nb WIFE. = Joinder ; Marriage ; 


Te Weis NS OA LAW. When ena. Brock 
7. Were (ih. od. B. O.), ABocecccossccccccece eseeses e.erces 
ICT MENT » ay Criminal Law 
IN OF, 4M ENT. See Negotiable Instrument. 
FA Disaffirmance of deed by infant. Daw- 
oa eines (Minn. 8. C.), Ab....... 

Infant liable for tort; awa of article hired. 
Freeman v. Boland (R. I. Rr rr 
Injunction may issue couea infant partner ; infant 
not liable for as in equity action. Bush vy. Linthi- 

cum (Md. App.), Ab......... 
Negligence, impatabitity of parent's to child. Gaives- 


ton, etc., R. Co. v. Moore (Tex. 8. C.), N.....---..55 
no Parent and Child. 
INJUNCT . For violation of improper one de- 


tendant noe Mit in damages. Roehler v. Dobber- 
puhl (Wis. 8. C.), Ab ....... 
For nuisance obstructing right of way. ‘Hughes v. 
Lauer (Penn. 8. C ), Ab . 
Railroad occupying lands without * compensation. 
Griffin v. Augusta & K. R. Co. (Ga. S. C.), Ab....... 
See Infancy; Limitation; Trade- Mark. 


ee Coroner. 
Wet tincy State insolvent discharge not bind- 


=e on non-resident creditor. Hill v. Carlton (Me. 
CE OEE ccccisestosssech acu teoctussensey Cebaee énee 
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INSURANCE. ACCIDENT. Forfeiture by negli- 
nce of Tuttle v. Travellers’ Ins. Co. 

(Mass. S. c —.. a seated 378 
Fire. Assignment does not avoid. equities. Mood v. 
Windsor Co. Mut. F. Ins. Co. (Vt. 8. C.), Ab ...... 
condition as to owner: exce tion ana reserva- 
tion ; damages hington Manufac. 


Co. v. Com Y Ineo. 8. C6. he ae 179 
condition as to other insurance ; other insurance 
though unenforceable, avoids. Funke v. Minn. 

F. Ins. Co. (Minn. 8. C.), Ab. ........... 139 
condition against other insurance covers subse- 

uentinsurance. Warwick v. Monmouth M. 
ns. Co. (N. J. 3. C.), Ab. 

contract of reinsurance. Detroit F. & M. Ins. Co. 

v. Commercial Mut. Ins. Co. (Ohio 8S. C.), Ab .. 139 
contract, com any may not alter so as * create 


forfeiture. er v. Farmers’ Mut. Ins. Co. 

(Michigan S.C. ., SD ns chi a ae ehe Fie in © aotoiidie 
definition ; “ contained in.” London & L. F. Ins. 

Co. v. Graves Pt MD Wicwcencedadenes seescacce 263 


estoppel; knowledge : acts of insured ; knowl- 
edge of agent; waiver. Martin v. Jersey City 
 f YP et 2 OY eer. 
fire caused by explosion. Waldeck v. Springfield 
F. & M. Ins. Co. (Wis. 8. C.), AD..............-5-- 
goods held in warehouse in trust ; sold and not de- 
livered ; removal of ow by urchaser. Lock- 
hart v. Cooper cS SRY See A 
forfeiture by other insurance ; waiver; agenc 
notice ; hw me Redstrake v. Cumberland 
Ins. sree 59 
limitation of time P action ; equitable title suffi- 
cient ; ee of premises. Martin v. State Ins. Co. 
(N. J. 38. C.), Ab.. 519 
limitation ; waiver ; “estoppel. “Martin v_ State Ins. 
_S 2 & Ao Seiten cererlneienpapee 
mutual company ; ‘deposit note ; notice ; payment 
of dues. Mut. F Ins. Co. v. Miller Lodge (Md. 
SEU chek o> nce (ndeseens -40koi. senknspanseenas 219 
open policy. Farmers’ Ins. Co. v. - Butler (Ohio S. mn 
‘ 


proceeds” of insurance on “dwelling- -house of de- 
Soents go to heirs. Culbertson v. we (Minn. 8. 


property burned by insane insured. Karrow v. 
Continental Ins Co. (Wis. 8S. C.), N...........-.44 223 
removal of insured goods avoids policy. Lyons v. 
Providence Wash Ins. Co. (R. 1.8 . Full..... 232 
sale under foreclosure not confirmed, a change 
of title. Richland Co. M. Ins. Co. v. 
(Ohio S. C ), Ab.. scenic 
statements of a plicant as to title. *’Parey v. 
American Ins. Co. (Wis. S. C.), Ab ............-. 
ae me losure as to; ey Ring v. Windsor 
. Mut. Ins. Co. (Vt. 8 Ab.. 
-. Gift to oan Re Richardson (Eng. ‘Ch. D). 
ge ee ey “mistake ; “estop el. ares 8 
° Union Mut. L. Ins. Co (U. 8. C.C., Mich. ys 
Mutaal ‘Aid teal “failure to pay aseesament | 
geteprel Roswell v. Equitable Aid Union (U.S 


Mutual ae ges Aefense 5 “suicide. 
Mills v. Robstock (Minn. S. C.), Ab..............-. 180 

specific performance of contract = deliver. He- 
bert v. Mut. L. Ins. Co. (0.S.C.C.,Or.), Ab... 59 

where company insolvent and ‘out of business ; 
non-payment of premium does not forfeit ; re- 
insurance; policy holder need not accept. Mat- 
ter of Empire Mut. L. Ins. Co. (N Y. App.), Ab. 372 

See Costs. 

Marine. Practice; special verdict; re-insurance; 
duty as to —~]w A. facts. Sun Mut. Ins. Co. v. 
Ocean Ins. Co. (U. 8. 8. C.), Ab. ca smcineee ae 

presumption as to notice of charter- party ; "perils 
of the sea; proximate cause. Inman Steamship 
Co. v. Bischoff fe eae Seay 278 
valuation of policy; distribution of Alabama 
claim money ; liability of insured loser ghartas 
r), yee Burnand vy. Rodocanochi (Eng. 
implied warranty of sea-worthiness ; misrepresen- 
ae iSO PR ab Higgie v. American Lloyds 
INTERE ST. On tise of decedent after allow- 
ance $4 at weveretiads Jameson vy. Barber re. 
Tee ee eee eee eee ee ee eee eee eee S ‘ 
Rate ‘after maturity. Shaw v. Rigby (Ind. 8. C.),N. .. 63 
See Negotiable Instrument. 


JOINDER. Of action for injury to person of married 
woman to action for yyy: loss of service. Shan- 


ahan v. Madison (Wis. S.C.) AbD ........ cc. cee ceee cee 379 
JU MENT. Foreign, against one joint party. 
anley v. Donoghue (Ind. App. SS Sees 465 


See Appeal; Conflict of Law Constitutional Law ; 
Defense; 





Page. 


JURISDICTION. Administration on estate of 1 
af erson. Stephenson vy. Superior Court (Cal. S 
Co oration ; domicile. McCabe y. Ill. Cent. R. Co. 
(U.8.C SRL MENGAhx svi. nbsie Rathudendacinane sume 
When soToatale doing business in State “found” 
as omicile. Carstairs v. Mech. & Tra. Ins. Co. 
( CdD <6¢. abthtesad cecinadivissan aadiened 
of English yt wt court ; sitting in.*‘ royal pal- 
uce Combe v. De La Bere (Eng. BRD, Tivctces 
Of Federal courts ; action for my, when no Fed- 
eral question. Albright v. Teas (U. 8. S. C.), Ab. 
a: suit by assignee; negotiable instru- 
ment. Chickaming v. Carpenter (0. 8. 8. C.), 
effect of collusive arrangement to give. Detroit v. 
ST Gate ts Wn ME Den vcesgecsces 4404.0008 
ae case. Hayden v. Manning (U. 8. 8: C), 
Federal | duestion + x alia, ity “of “foreign divorce not. 
hman (U0 8. C.), Ab. 

w_..L A. liability a for extra jurisdictional act. 
Grove v. Van Duyn (N. J. Err ), Full .. ............ 
aR er by silence Robb y. Brachman 

os Di GED 00+ 6. cacagceveree sesecegecenasny oe 

Of United States Supreme Court on appeal. Elgin v. 

a SO & AN RRR errr re 

See Appeal; Bank; Conflict of Law; Constitutional 

Law; Criminal Law; Evidence; Maritime Law; 
Probate sass Surrogate. 

Action of, containing persons exempt from 
jury duty, valid. Green v. State (Md. App.), Full.. 
Religious comnccsion as disqualification. Barton y. 
Erickson (Neb. 8. C.), AD ........ccccecccesece pnlekeeee 
See Trial. 


ACHES. What amounts to, estopping action; de- 
fense of, may be raised by demurrer. Landsdale 

v Smith \U. 5.6.) Ab.... A eS ae 
LANDLORD AND TENANT. Destruction of 
leased property no defense to action for rent. Mar- 
shall v. Schofield (Eng. App ), Full. = 
Eviction; nuisance permitted by landlord ; ‘construc- 
tive eviction ; counter-claim. Boree v. Lawton (N. 
pRB A aee 
Evidence of reasonable use; liability of landlord to 


314 


393 
476 


96 


BL 


pens Sees eee Ives v. Williams (Mich. 8.C.), a 


Landlord’s duty as to water fixtures ; concurrent neg- 
ligence of tenant. McCarty v. York Co. Say. Bank | 
Si cc haan t acme, ped cone same penekegns edema ee 

Waiver of forfeiture by ‘accepting rent. pongo 
Duryee (N. Y. App.), Full. Rgsiden 

Waste, action will lie eguiuss tenant ‘from rear to 
sue for permissive. Newbold vy. Brown (N.J.8.C.), 

pb Ri NY. See Criminal Law. 

AS. Vendor of agreement for, must doogenel title 
eh case. Ba dea 6s. scnenne RET IRE 
See Landlord and Tenant. 

} CX, See Will. 

When wrongful, on lands, not anthenaein. 
Walkley v. Bostwick, (Mich. S. C.), Full.. ........ 

LIBEL. See Slander and Libel. 

LICENSE. Right of licensee making expensive im- 
provements ; corporation ; cy purchaser for 
ye Southwestern R. Co. v. Mitchell (Ga. 8S. C.), 

See Constitutional Law ; Municipal Corporation. 

LIEN. Against railroad; service of notice; foreign 
company ; station agents. Morgan v. Chicago & A. 
R. Co (Mo. 8.C.), Ab... 

When purchaser for value protected from, equity 
against land. Temples v. Temples (Ga. 8. C.), Ab.. 

See Bank ; Conflict of Law. 

LIMITATION. Inae tion against carrier for indury 

oo needs. Jones v. Grand Trunk Ry. Co. (Me. 8 


Bankruptcy of debtor we: not sep statute running. 
5 


Hill v. Phillips (R. T. 4 hae ed toh aah etmniahiacdian 
Cag a que trust and AAS ‘Haskell vy. Hervey (Me. 


Injunction restraining collection of debt. Union Mut. 
C.,Md.) Ab 2 


Ins. Co. v. Dice (U.S. C. a ernest 
Statute of; bank deposit; action to recover money 
paid on forged indorsement of check; certification 
of check; Bank of =m North America v. Mer- 


iw 


197 


89 


116 


458 
399 


on 


chants’ Nat. Bank (N. Y. App.), Ab...... ...... ... 174 


action arising from. Cowenhoven vy. Middiesex 
Wi, We  ctcicadainannditen sedugiandgde cine 
bankruptcy pocoreminee do not onpens. Doe v. 
Irwin (Mass. 8 C.), 
aw A mones nerd by a “McGuire v. Linneus 
Q _{ Segre 
See Appeal ; Assignment’; Conflict of ‘Law; “Insurance 
ing. 


Fire * 
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MAGISTRATE. See Jurisdiction. Page. 
ALIC. PROSECUTION. See Abatement. 
HALE EE 


Action ro does not survive. 


Jenkins v. A A SF BAS Reepeeereypors 
MAN Railway Company, to compel to 

LNDAM foods. People v.N. Y. C. & H. R. R. Co. 

RM EOS RR eee 165 


To compel municipal board having discretion to act; 
removal of employee by board. State v. Register 
(Md. APR: ), Ab. 474 

ee Blection ; F eenth vy e; Nuisance. 
MARITIME LAW. Appeal; interlocutory decree; 
prize cause ; practice ; estoppel. Cushing v. Laird 
U.8.S.C.), Ab. 416 
‘The Archer (U. "8. D. CG, 


limit'of master’s authority as to carrier. Bank of 
St. Thomas v. Brigantine Blake (U. 8.8. ~ 515 
Coles & steamer and canal boat. annem t v. . ck 
( 


Bottomry bond ; mortgage. 


of a with n building. .* John: 
AE ene Perea > 463 
Retelien' “ ad day;”’ usage: local not admissi- 


ble to explain unambiguous term. Pederson v 
as. Wh. rg As. BO. « canin'n sn dtd cccs ane sees 
Evidence; inevitable accident ; burden of proof. The 
Florence P. meni. ©. BD. O., B.. Bd Bs coc. cssacss 


General ship must land cargo ‘at wharf; construction 
of bill of lading. Gronstadt v. Witthof (U. 8. D. 
©., N. Y.), Ab. 

Jepemaies as to ‘foreign ‘vessel. "The Monta Pedia (w. 
= SSF Peewee 

cont titles alone within jurisdiction of admiralty. ~ 
Meany A v. Cirgo of Mineral vagnisecnntiinds 8.D.C., 


Pilotage ; compulsory ; t tender of services. The Fran- 
cisco Gurgui 0(U.8. . N. Y.) 


Prize money and bounty 5 U.S. v. 
Seabord (U.S. 8. C.), Ab SE A er ee | 
Salvage ; collision. The Vandyck (Eng. App.), Ab . 
effect on, of misconduct of salvors. Pivhe ina: 
(Eng. Adm.), Fu 286 
When demurrage allowed on vessel claimed ‘as prize. 
U. S. v. Ninstra Senora de Regla (U.S. S. C.), Ab...... 


See Constitutional Law. 

MARRIAGE. Agreement of husband and wife to 
(Ry Awe). rights of property, void. pretend Cox 
aaah, ac tion by wife against husband, for. ‘Libby v. 
SE A Oe GG. Bon sencnnccccqeusbseed & 4s 2th Seen 
Bigamy ; aaa in violation of decree of divorce. 
People v. Faber (N. Y. App.), Fu 
By cohabitation; right of children ano father's 
estate. Hynes v. McDermott (N. Y. A App-), . 249 

Conveyance, — lad husband to wife. Wood v. 
Bradley (Mo. 8. C ) 3 
Criminal pert Eg a, e,!  pappentes for. Bi- 
gaouette v. Paulet (Mass. S. C.), A 7 

Conveyance by aashene to wife 9 pay debt. Mets. 
ker v. Bonebrake (U. 8.8. C.), AD.. .... ...cceseees 471 

Contract to buy land pA married woman ; subse- 
quent “pales with notice. Neef v. Redmon (Mo. » as 


‘subsequent “marriage. ‘King v. 


given: alimony ; 
King (Ohio S. 


somaaiiae . violation of decree out of Sisto valid 
= every purpose. eapttg ¥. a (N.Y ees » 


for excessive sexual ‘intercourse ; | testimony gt 
wife; public policy. Melvin v. Melvin (N. 
suit, settlement of ; consideration; public policy. 
Adams v. Adams (N. Y. App.), 
“gn wife; mandamus. Rutter v. State (Ohio 8. C), S17 


Necessaries ; ‘attorney’ $ services in "prosecuting ‘hus- 


band by wife for assault and battery. Conant v. 
Burnham (8. C. Mass.). NW... ccccscce cnccsescee: secces 
Ownership of mixed funds of intestate husband and 
wife. Van Liew v. Van Liew (N cepa 

3 ee suit for wife’s land. Kanaga v. St. Louis, L 
Co. (Mo. | TE ee err errr 


Personal liability of married woman as mortgagor. 
Mack v. Austin (N. Y. 
Surety, wife not } AB b as, of husband by his dis- 
charge in insolvency. Allen v. Forbes (Md. opr). ),Ab. 498 
Tenanoy ts by entirety abolished. Freel v. Buckley (N. 


Wife may devise to husband on condition that he abail 
not marry again. Bostick v. Blades (Md. App.). 403 
gy wife ge piedgins husband's credit. All ay v. 
Winn (Mass. + 
"7 yomen egy not revoke her will. 
See Homestead. 
MASTER AND SERVANT. Apprentice; limit of 
master’s authority ; implied contract as to place of 
performance of contract Eaton vy. Weston (Eng. 


ADD.) ABe.. cecccesccecscoese-» 





MASTER AND SERVANT —-Continued. Page. 
Fellow servants, who are. Davis v. Central 7™. R. Co. 
BR err 
Duty of inaster ; negligence; go-servants. King v. 
Ohio & M. R. Co. (U 


Injury to animal while being ahens rad wereme Til- 
lett v. Ward (Eng. Q. B. D.), Full. 
Master placing ignorant workman in ‘dangerous place 


rao for injury to him. Parkhurst v. Johnson (Mich. 
Negligence of hired driver. “Joslin v. Grand Rapids 
Ice Co. (Mich. 8. C.), N 
burden of proof Bell y. Atlantic & G. W. R. Co. 
Os Es Me I, osc es... a6s:50454n8sdexinenemeniaal 399 
contributory ; knowledge of Gonoeoeus Par aN car- 
rier. Henderson v. Cent. R. Co. C.), Ab. 399 
fellow servant contributing. Gran Trak ik . Co. 
v. Cummings (U.S.8S. C.), Ab........ ....--- 
agreement between railroad companies does a 
make cmatoress of ..? companies co-ser- 
vants. Phila., W. & B. R. Co. v. State (Md. App.), - 
contributory ; obvious danger. , Mayer v. Chicago, 
R.1.&P. Ry. Co. (I Towa 8. G Lebsesaieens,. secmeosibdissciee 2 
duty of master; peeing ‘mataaling” a pate 
children cnet. Atlanta Cotton 
Speer (Ga. 8. 
Railroad | track repaiters Sy trainmen ; negligence. 
Dick v. Railroad Co. (Ohio 8. C.), Ab 
When acts of superintendent Im a to master; 
negligence. Ryan v. Bagaley (Mich. S. C ), Ab..... 375 

MERCANTILE AGENC See Estoppel. 

MINE. Surface-owner of land over, gutted to 
srastute support. Carlin v. Chappel (Penn. S. C.), us 

er nt err ae ee 
See Easement. 

MORTGAGE. ys it a of rai ey of land. 
Sparkman v. Gove (N. J. ull, 33 ; Calkins v. 
Copley (Minn. 8.C©.), rail shied: allie hdiiabedeiies tdaldhn anand 

by married woman as grantee ; rescission of agree- 
ment for. Brewer vy. Maurer (Ohio S. C. » 419 
Sreetee j ; what essential. Rap v. Stoner (Ill. 8 MG: “ 
Chattel ; Forepaugh v. Prior 
(Minn: $ LE SN 6 ic. he 08a need Sie aeaee pas epecnae. 6k 
liability of second mortgagor selling property. 
Lowe v. Wing (Wis. 8. C.), Ab 
fraudulent over statement of puaent due avoids 
in toto. Wallach v. Wylie (Ga. Pere 116 
rights of indorsee of note ae by. Ramsdell 
v. Tewksbury (Me. S. C.), Ab 
after eoquired eee. Montgomery vy. Chase 
nn. . 
filing; 
gages. Bank of Farrington v. Ellis ‘Minn. 8 


foreclosure by action. 
Ab. 


chai y eee two ‘subsequent. Poy 

’ 
replenishment saeae 
eering v. Cobb (Minn. 


on goods on sale includin, 
eer. insolvency. 

on crops growing and to be grown. 
Matthews (Eng. Q. B. D.), 
mortgage; notice. Maier 

, Ab 475 


ome pel; subse wx 
avis (Wis. 
Discharge of, by fraud m tnistake cancelled in ‘equity. 
Kinsley v. Davis (Me. 8. C.), A 473 
Effect of release of part of Ie as to pusspeees 
from mortgagor. Scharck v. Shriner (Penn. S C.),Ab 336 
Foreclosure; redemption; waiver. z™ v. North- 


western M. L. Ins. Co (U. 8.S8.C.), Ab ...... wiaieedl 
Notes secured by; pay: ab e at different times. Wilson 
v. Wallace (Minn. Serre ere tre 
Priority between mortgages. Phelps v. Fockler (Iowa 
hs Sia s AR c. connec. cf Snead 0960660060605600-565006800R60 


Payment; subrogation; foreclosure sale; assignment. 
Dricks v. Logsdon (Md. App.), Ab.. 
Power of attorney to collect rents as security. is. Smith 


Co. v. McGuinness (R. I. 8. C.), Ab........ 2. eee ee 
Securing several we in trust; merger. Gordon y. 
Chenep Gio. &. C.), BD... .00:00060006s0000000+-00806080. 
To secure losses 2 rear speculations ; boy A of; 
construction of. Baldwin v. Flagg (N. J. C 276 


Title of purchaser at invalid foreclosure sale. a 
aes possession. Johnson v. Sandhoff veapueeien . C.), 
See Conflict of Law; "Marriage : ” Receiver ; “Tender. 
MUNICIPAL BONDS. Coupons and suits . by way 
courts thereon. Thompson v. Perrine (U.S C.), 
Invalid’ ‘bonds: ratification; “innocent — ene 
Thomas v. Lansing (U.S A 1 
Issue of, beyond ~ Hs A, ‘statute ‘validating bonds 
we ex post facto law. Read v. Plattsmouth (U.S. 


8.C.), Ab. 
Non-fulfillment of conditions by donee: panes with 


notice. Ottawa v. Cases ( fokeasdones 
Validity of. Mayor v. Kelly (U.S erat 
= ation payable at bank not phate by de — 


ank 


ioe payment. xy) y. Hackensack 
Con (N. J. 


. and App.), F’ ba: doe daaacaecinc ell 
See 1 oe vitutional Law. 
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MUNICIPAL CORPORATION. Abutting prop- 
erty owners on streets; right of electric light com- 
prey,“ to erect poles. McLean Vv. Brush E. L. Co. (Ohio 128 
Action t. rescind conveyance to, when mode of bay- 
ats not authorized. Chapman vy. Co. Comrs. (U. 8 
8 biietes & 
euaies' Pn street, ‘municipality ‘not liable to one ‘in- 
jured by. Faulkner v. Aurora (Ind. 8S. C.), Full 
Dangerous obstruction in streets erected % private 
seeee, nanny for. Rehberg v. Mayor (N. Y. App.), os 





» a 


Disinterested | rsons; residents ‘of towns. Fletcher 
v. Somerest R. Co. (Me. 8. C.), Ab..... 473 
Grant by, upon condition subse uent; railway ‘in 


street; unauthorized acts of o a. Chicago v. 


Chic. & W. Ind. R. Co. Ch Oe es Ac kingace <440.005 
Liability for defect on road pd, boundary. State 
v. Thomaston (Me. S. C.,) 259 


Liability for fo asere by itewal acts of officers ; firing 
rockets. Ball v. Woodbine (Iowa 8. C.), N 
May be enjoined from discharging water on private 


lands. ield ¢. West Orange (N. J. Ch.), Ab.. . 298 
nempnee , er on street. Faulkner v. Aurora 
(Ind. 8 C.), N Leitth ha onesediaktcne eae ened. xain 82 
liability for. Keating v. Cincinnati (Ohio 8. C.), = 
Trees eee eS eee eee ee ee ee eee ee ‘ 
horse breaking fastening and ‘sustaining {njury 
ee in street. Moss v. Burlington (lowa 5. * a 


contributory; ‘icy sidewalk; knowingly “going on 
dangerous place. Erie v. Magill (Penn. S. C.), Ab. 336 
notice of defect in street. Dottonv. Albion Com- 
mon Council (Mich. S. C.), Ab...... 335 
Nuisance, indictability for. State v. Portland (Me. 's. 
G7, Pa Bon 9 6 epececengsesacces 
Not liable for injury resulting ‘from erroneous plan. 
Urquhart v. Ogdensburg (N. Y. App.), Fu 231 
Ordinance, invalid. Rothschild v. Darien (Ga. S C.), Ab. 178 
forbidding billiard playing; Nmis of; gaming. 
State v. Treas. of Belvidere (N. J. 8. ©.), Ab. 55 
requiring peddler of his own patented article to 
take license; 0% law. People v. Rus- 
EE nia s xcdge ste eke Sok eee 84 
tax on peddlers etsctive against peddlers of po 
ented articles. People v. Russell (Mich. 8. C.), N. 343 
prohibiting ere 5 in city omen Matter a 
Wright (N. Y ky Pr ae 
Public pu a? . | 0. Osborne ‘Vv. * County of 
Adams ‘os OES 36 
Public market, aan iris for injury to ‘neighboring 
business by establishment of. Henkel v. Detroit 
(Mich. 8. C.), Ab 
Power and duty of, as to wis works; dedication. 
Collins v. Mayor (Ga §S.C.), 
Power to license does not 7 ta oon er totaxa calling. 
Van Sant v. Harlem Stage Co. (Md. App.), 4 47 
Right to maintain gate across street at railway cross- 
Texter v. Balt. & O. R. Co. (Md. App.), N....... 


ing. 2 
Taking material from one street to repair another. 
Huston v. Fort Atkinson (Wis. S C.), Ab............. 258 


Under general charter powers may not lend credit for 
teepeosing local water power. City of Ottawa v. Carey 
Se Cas SE chs oc decnds ibtbasedbaesscebsdariene sen 456 

see Constitutional Law: Nuisance. 
MURP Ain Criminal Law, 
See LE 1D €. 


D AND BENEFIT SOCIETIES. 


See Banks; Constitutional Law ; 
Instrument. 


NATIONAL BANK. See B 
Criminal Law; Negotiable 
NEGLIGENCE. Actof God, injury from high tide 
flowing through opened cut in dock wall, not. Burt 
v. Victoria Graving Dock Co. (Eng. Ch. D.), Ab 
Child trespasser may not recover for personal injury. 
en more & O. R. Co. v. Schwindling (Penn. 5, C.), 
UTR. ce cccsce ceccsece 
Contributory; child injured while playing in ‘street. 
McGuire v. Spence (N. Y. »),N. 
riding on platform of sivect car, Andrewsv. Capi- 
tol, ete., R. Co. (D. C.S.C.), N.. . 243 
a neta and agent. Wache v. Shaw (Miss. ‘3.0 ), 


seeeee 


A SheT Re PieAbheneneens Seeenack @ %. ehbigeee 183 
collision between wagons; absence of lights. Da- 
vis v. Falconbridge (Eng.), Seer ae 163 


railway platform, injury to person standing on. 
neers & O. R. Co. v. ye ae (Penn. 8. 
Cc. Dobiecke v. Sharp (N. Y. App.), N. ... 2 
in Raditne fire on one’s own land; title to de. 
stroyed property; crops raised and ss 


trespasser. yw Winona & ” P. Ry 

(Minn. 8.C.),A 56 
leaving team LS RST in “street; travelling In 

street. Moulton v. Aldrich (Kans. S. C.), Ab..... 137 


passenger riding in dangerous position by carrier’s 
Gyeotion. Pool v. Chic., Mil. & St. P. R. Co 
(Wis. 8. C.), Ab.. 156 

passenger going to look after bis’ baggage on 
steamer. Bowman vy. Cal. St. Trans. Co. (Cal. 8 


Py Wis nbn nccsccsecnccescdancnsccesecs Oe ccecceescase 





ORDINANCE, 


NEGLIGENCE-—Continued. @ Page. 
Damages ; fact that person injured was passenger on 
Sunday excursion, no defense. Apsahl v. Judd 
(Minn. 8. C.), N... 
business of physician | nc not fesulariy ‘licensed. 
Holmes v. Halde (Me. S. C 
Dangerous obstruction in Naty ; liability of road 


company; driving fast, negligence per se. Born v. 

Alle; hany & A Plank R. Co. (Penn. S. C.), Ab...... . 336 
Fire kindled on one’s own land; rule as to liability ; : 

evidence. Read v. Penn. R. Co. (N. J. 8. C.), Ab.. vit 


set by locomotive; evidence; presumption ; de- 
greet cs care — Wiley v. Vest Jersey R. Co. 
“a , passener a street, care ‘required of. Shapleigh 
Wyman (Mass. 8. C.), Ab 
Ox’ breaking into’ store — of driver; evidence. 
Tillett v. Ward (Eng. Q. B.D.), N... . ...cc0e..s- sees 123 
Not presumed; question for ‘i ey i exe eption. 
Paine v. Grand ‘ ‘trunk R. Co BD. .scecs 157 
Railroad company not lighting BA, -* aad nes room. 
Peniston v. Chic., St. L. & N. O. R. Co. (La. 8. C.), 


liable for using. in its own service defective car of 
anuothercompany. Fay vy. Minneapolis & St. L. 
R. Co. (Minn. S. C.), 4 
locomotive setting fires; change ‘in ownership ‘of 
railroad; trustees of bondholders. Stratton y. 
European & N. A. R. Co. (Me. 8. C.), Ab.... ..... 418 
and traveller . highway; deaf mute. Ormsbee ¥ 
Boston & P. R. Co. (R. 1.8. C.), Full... .. | 426 
Sunday law, > de A of, not Saeuat jurisdiction ; as 
to waters — two States. Opsahl v. Judd 
UO ae 27 
Travelling on high ray without light. Daniels v. “Leba- 
—y SS 1 Se ara ow an 


See Carrier; Damages; Evidence ; Infancy: Landieed 
and Te nant; Master and Servant ; ; Municipal Corpo- 
ration; Railroad. 

NEGOTIABLE INSTRUMENT. | Alteration ; 
substituting ‘*bearer”’ for ‘* order.” Needles v. 
et errr re ee 178 

Attorney's fee, provision for, in note 5 , eon Gent. 
Merchants’ Nat. Bank vy. Sevier (U.S. C. C.), Fu 447 

Bill of exchange; acceptance of, pe th od non vadiiied 
blanks. Garrard v. Lewis (Eng. Q. B. D.), Full. 130 

oon Be cent. Ohio Nat. Bank v Gook (Ohio 3. 
A. was <cbubant cha 

Check, when payee may maintain action on, against 
bank. Saylor v. Bushong (Penn. S. C.), Ab 

Contract rate of owe: ae after maturity. Shaw 
v. Rigby (ind. ), Full 

Clearing house Pa bill 
Bank (Penn. C. P.) 

Consideration; scahamaat of controversy. 
v. Royal (Miss. 8. C.), N 

Draft before acceptance is not assignment ‘of drawer's 
credit with drawee. Lewis v. Law wren S. C.). 
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ig 


a 


Dutton v. Merchant's Nat. | 


pee ™ 


| Seige 
Indorsement; ‘parol ‘evidence to “explain. 
Woodward (Vt. 8. C.), Ab.. 
waiver of demand and notice. Wolford v. 
drews (Iowa 8S. C.), A eeevemel Mee 
Indorser of paid note ; demand and notice : “Airy v. 
Nelson (Ark. S.C), N; Archer v, Solor (Ohio C. P.).N. 483 
Interest coupons ; transfer after maturity; tithe. Mec- 


Bee Gs Dee re I Fisica. onc hndsencaradasces 93 
Note on oases when due. Farwell v. 7. ‘& Tra. 

Bank (N. Ce Ore aa eam 7 
pot oh provision for ‘attorney’: s ‘fees, nego- 
Adams vy. Addington (U.S.C. C., Tex.), 
Protest; notary’s seal ir ink; conflict of law : presen- 
tation of bill; evidence ; of pocave i) defense ; $ 

negligence. Pierce vy Judseth w. ), Ab... . 273 


Surety; contribution. Hillegas v. PLP atl 3 (Mo. $ 
Tidy Me ceccce. 040 ccccnecsssens: o dcccasessece: 60 060060 
See Agency. 

NUISANCE. _ Disturbance of worship by railway 
company. Fey & C. Co. v. Fifth Baptist 
Church (U. >. C.), Full... 488 

Oyster AA, Sy ‘tidal river; obscuring of prospect. 
Bowden v. Lewis (R. I. S.C.),C.'T. 

Temporary obstruction of street for building; manda- 
wit A pew corporation. State v. Omaha (Neb. 
S C.).AbD ....... KHONG CESENECUROCREEES Bi KEDKKKE Kanes 7 


See Injunction. 


or FICE. ANP OFFICER. Officer de facto, acts 
of, vali Morton v. Lee (Kans. S. C.), 138 
a ; when not liable for interest rg moneys ‘in | 
charge. 8S. v. Bower (U. 8. 8. C.), A 

right to break one in civil process. Clark v. W an 
son (R_ ILS. N.. ‘ 

salary while Suspended from ‘duty. 
v. Culp (Ohio 8, C.), Ab,...... * 
See Constitutional Law; Corporation. 


See Municipal Cor poration. 
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Page. 
PARENT AND CHILD. Action by parent for 
seduction ; loss of service. Ogburn vy. Francis(N.J. 
$.C.), Full . 487 
Father presumptively ‘entitied to “custody “of “child ; 
criminal assault. State v. Barney (R. I. S. C.), Ab.. 474 
Mother of illegitimate child entitled to Piadwe =A In 
re Carey (Eng. App.), N . 203 
PARTITION im = al tenants in ‘fee ‘and for years. 
Colland v. Conw ay (R. eas ©, dicunees etaaavea 
PARTNERSHIP. Change of partners; liability of 
retiring partner to creditors of firm } novation. 
Scarf v. Jardine (Eng. H. L ), Ab i 
Dissolution settlement ; wiawe~s deceit. Farns- 


worth v. Whitney (Me. S. C.), Ab.... ............ 7 
liability of partnership edn En purchased a 
ner for firm debt. ortley v. Flanagan (Ohio S 
Res combi sds bee, sone waeeakee tae nee 3vé 


Duty of surv iving partner; assignment for creditors by 
ee | partner. Gable v. Williams (Md. App.), 


Money borrowed on partner's ‘individual credit and 
used in business; partnership property. Norwark 
Nat. Bank vy. Sawyer (Ohio S. C.), Full .............. 185 

Note, pavtner’s, indorsed in firm name, when liable on. 
Redion v. Churchill (Me. S. C.), Ab 

Partner paying individual with partnership funds. 
McGinty v. Flanagan (U.S.S C.), Ab..... ......000- 175 

Payment of individual cebt out of firm funds; when 
no fraud on firm creditors. Fitzpatrick y. Flanagan 


= 


Re ne 175 
Real estate of firm with title in individual moter not 
_ for his debts. Bowen v_ Billings (Neb. S. C.), 
eS ‘ sees 200 
PARLIAMENTARY ‘LAW. "Power of official 
body to adjourn; business at adjourned meeting. 
Commonwealth Co. v. Brown (Kans. 8. C.), Ab ..... i 
PARTY. - Practice. 
PASTE T- ffidavit saradieene. wage v. MeGowan 
5.8. C., Aaa. Ab.. 472 
Employee making discovery. “Damon v. Eastwick (U, 
Cc, » Penn), Ab. .. . 176 
w rant of nov elty ; evidence as to priority; : “‘appropria- 
tion of invention by another. Atlantic Works y. 
8 SS Re rea he ree 374 
See Constitutional Law. 
AYMENT. See Evidence. 
bey. Attorney can recover for services te 
statute fee.» Wolcott v. Fussell (Mass. S. C.), Ab 519 
Congress may diminish or cut off. U.S., ex rel. Bur- 
nett, v. Teller (U.S.S. C.), Ab ....... ..-..0.... ... SBA 
Liability to seizure for debt cute v. Fairton Sav. 
Fund & B. Asso. (N. J. 8. C.), A 159 
PLEADING. Amendment ; “bigehi" lumber for 


“ash.” Walker v. Fletcher (Me. S. 
Issue of citizenship; abatement ; common law and 
code. Draper v Springport (U 8 C.C.,N. Y.), Ab. 472 
Statute of limitations a be wes in ejocmesens. 
Paine v. Comstock (Wis. S. C.) 
See Contract; Grinninat Law. 
DGE. For one loan cannot be held for another; 
tender of pay ment ; note due without grace. Wyck- 
off v. Anthony (N. Y. App.), Ab.... . 94 
Wrongful, by broker of negotiable instrument: Tights 
of maker of instrument; note on demand, when 
due ; banker's lien; objection of defect of parties ; 
exhausting remedy against wrong-doer; jury trial ; 
Farwell v. Imp. & Tra. Bank (N. Y. App’), A 
POLITICAL ASSESSMENTS 
tional Law. 
POSTAL LAW. Dutiable goods brought by peal 
liable to seizure. Von Cotzhausen vy. Nazro (U. 
Is, WE stad cikesndawbbmnienccswkbanreeaeaparmapedies : 391 


PRACTICE. Appeal; what reviewable; what de- 
murrer admits. Shelton vy. Van Kleeck (U.S. 


See Const itu- 


failure of sureties to justify; Code Civ. Pro., § 1335. 


Manning v. Gould (N. Y. App.), Ab.............. 7 
right of a appellant me not concluded below. State v. 
Jesup ( LE PE Er ae 
Bill of particulars ; a s9 not allowed ip a 
action. Thompson vy. Birkley (Eng. Q. ‘ b.. 278 
Consolidating . — Code of Civ. Proc. pan Mayor 
v. Mayor (N. Y. “- O.). dae «66 
Continuing ae after death of party; Code Civ.Pro., ie 
§ 757. Halsman v. St. John (N. Y. App. yf Seon 174 
Costs; extra allowance. Heilman y. Lazarus (N. Y. 
pike: rr ee ee ye hee 174 


unatico inquirendo ‘proceedings. ‘rights of coun- 
sel for alleged 1%: poset to sum up. nee of Church 
(N. Y. Co. Ct ) ) iicans idles 
Election eae 3 actions ; ‘vexatious suit; : conflict of 
oe Peruvian Guano Co. v. Bockwaldt (Eng. App.), 


A 
Inspection. of documents. Pratt v. ‘Pratt (Eng. Ch. 


Interrogatories ; > no personal know ledge. * Bocklow v. 
Fisher (Eng. App ), 4 
— t party pot serv ai nee appear and plead. Ralston 

Chapin (Mich. 8. C.), A 





PRACTICE—Continued. Page. 
or a? to set by’ judgment. Brookfield v. Hughson 
(NN. Dd. BH. On), AD. 22. ccc ccocsccccccces see -s0esce-crccce 
Party cannot be both plaintiff and defendant at law. 
Hayden v. Whitmore (Me. 8S. C.), Ab. 5 
Parties in he a action; corporation. “Petition of 
Doyle (R x 
Property in custodia legis. McKinney v. Purceil am 


Statutory coustonetions Code Civ. Proc., §3301; tip 
ulation on appeal. Dow v. Darragh (N. Y. App), oA 174 

Suits against revenue officer; certificate of Teasonable 
cause under U. 8. Rev. Stat., §§ 909, 970. United 


States v. Frerichs (U. 8. S. Cc.) Ab.. 36 
At trial; one for nonsuit. Dillon vy. Cockroft w. 

+ # App. ). 74 
trial ; £m ‘verdict when’ insufficient. “Hodges v. 
Mestes (0. B..B. CO.), AB. nscsccccecccccscsvessee sas 

construction of charge. Pray v. Cadwell (Mich. 8. 

ody CAD. ccc ccccccccs: seccccrecereeseseesess e000: se08 io 

Unusual proceeding; holding court all night 
Govern v. Campbell (Kans. 8. C.), Ab... .....-...... 57 





See Amendment ; Definition ; Insurance, Marine ; Pledge. 
PRIVILEGED COMMUNICATION. See Con 
trae Uvidence 
PRIZE MONEY. See Maritime Law. 
PROBAT LAW. Administration upon estate of liv- 
ing person. Devlinv. Comm. (Penn. S.C), Full.. 212 
Devise of trust property: conflict of law; peopete | in 
another State. Bradstreet v. Kinsella (Mo. 8.C.), A 
Expenses of appeal by executor from decree, proper 
expense of administration. Hazard v. Engs (R. I 
Te: Gis, A dbcecns pecaccensepensce ans 0600+0gheuk Mees 
Funeral expenses of married woman ; statutory con- 


struction ; ar by administrator. Buxton y. 
Barrett (R. I. ds ' By des beke 00, 066, edebennene 
Jurisdiction of jh W.. in oon accounting by ex- 
ecutor. Matter of Riggs (N. Y. App.), Ab.......,.-- ‘ 


App. 
court may not re-probate will once duly probated. 
Matter of Mousseau (Minn. 8. C.), A 
Power of courts to correct their own errors; adminis- — 
tration. McCabe v. Lewis (Mo. 8. C), Ab............. 51 
Probate court may compel administrator or executor 
ceneee. Perrin y. Probate Judge (Mich. 8. C.), 
A 


Rule as to allowance of claims against decedent ap- 

piles to debts; question of fact. Re Wynne-Finch 
Eng. arr DMD. caress sc00: see £60.0ng6eh50006* 06 Obese 

ROHIBIT ION. See Constitutional Law. 

ROTEST. See Evidence; Negotiable Instrument. 

UBLIC LANDS. Townsite; exemption from lo- 

cation; —T claim ; land patent; pee | speees 

v.U.8.8.&R.Co.(U.8.S C.), Ab.. «. 175 


P 
zr 
e 


RAILROAD. Aid bonds; location of road; bona fide 
holders; ecteppel. Kirkbride v. Lafayette Co. (U.S. 
8S. C.), Ab b aesase shee bees SeRee CORRES NE RESO aes pee oe 516 

Failure to fene e; “injury to animals at eres. peeeee- 
ton & Mo. R. RK. Co. v. Brinckman (Neb. 8. C.), Ab.. 476 

Fences; liability for neglect to fence not dependent 
on notice. Railway Co. v. Smith (Ohio 8. C.), Ab... 376 

duty of adjoining owner agreeing to maintain ; $ 
Ay pere animal. Railway Co. v. Hieskill (Ohio 
ty Gs. 3x. + 00a ona ees tae develeenbomennsecnseoen 459 
unless statute requires, company need not fence 
excavation on own land; animal at large. Clary 
v. Burlington & Mo. R. Co (Neb. 8. C.), Ab....... 476 

See Currier ; Constitutional Law; Corporation; Emi- 
nent Domain: Injunction ; Lien; Mandamus ; Negli- 
gence; Receiver. 

RECEIVER. On foreclosure; practice; appeal; 
second mortgage; final decree. ar ga v. 
Logansport, C. & 8S. Ry. Cu. (U.S. S. C.), Ab. ...... 

Of railroad for bondholders; conditions in decree; 
outstanding debts for operating expenses. Union 
Trust Co. vy. Sout her (0. 8. B. C.), ADe.ccce sscccccees 471 

See Con) flict of Law. 


RECORD. Search by clerk for title; TY can be re- me 


quired. State v. Deacon (N. J.S. C.), Ab............ 

RELEASE. Of debt by + na or giving up 
written sar} een eseegeealh v. ) ea 
, brook (N. Y. P.), 


RELIGIOUS ‘SOCIETY. " Expalstos from; oo tg 
tutional law. Hitter vy. St. Aloysius Society (Ky. 
App.), Full . 

Free chureh ; ; right to control ‘sittings. Sheldon v. Vail 
Hh. F. B. C.J}, Be .ccore cinndhadd Aheeanein «thd akree ake 162 

REMOVAL OF CAUSE. Action of review not 
eae and not removable. Jackson v. Gould (Me. 

Di Mibnscs ~ Kasnaccnddna<e ote: 35 memeenseeonain 
Arbitration not eter preentins. Thorne vy. Tow- ‘ 


anda Towing Co. (U.S. ig. Dy: MDs p00 cvekiacecs ré 
Citizenship. domicile test of; i aonege Poppenhauser 

v. India Rubber C. Co. (U Cc. C., N. Y.), Ab.. 276 
Corporation chartered in two States. ee « Cc. R. 

Co. ¥. B6abe: (Ui. GB. CG), Baccevee 00.606 ceases. scsee 396 
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REMOVAL OF CAUSE—Continued. 
Federal question: estoppel by former judgment not; 
construction of law of one State by another not. 
sy o & A. R. Co. vy. Wiggins Ferry Co. (U. 8. S. 


oe CO Ceres cores Ceeeseseeeses 25 seerees+seesese 


King v.Cornell (U. 8. S. C.), Ab. 
Paul & C. R. Co. v. McLean (U. 


A 
On petition by alien. 
Second removal. St. 
| 33g peeRg = ape gre etre 


hicago v. Hutchinson (U. .C., Ill. 
Termination of right byc 1.8, C. domicile. Goodnow 
v. Grayson (U.S. , Ab 
When Federal Supreme Court will not review oe of 
Circuit Court for. Turnerv. L. &T..Co. (U.S. 8. C.) 


Ab.. 
REP LEVIN. Of ‘grain. raised on land held adversely. | 
Martin v. ‘Thompson (Cal. S. C.), Full, 
I RIGHTS. See Water and Watercourse. 
See Constiutional Law. 


SALE. Rescission of, for constructive fraud; right of 
ae meng! to Wie eek Cooke vy. Berlin | 


oolen Mills Co. (Wis. 8. C.), Ab..... ... 66. cee eee 
See Contract ; Estoppel; Sunday. 
AVING: BANE Maritime Law. 
rons . See Bank. 
yt of a children from 
whit oe ‘aine v. Comm. (Penn. 8. C.), N..........-. 


Page. 


137 


SEDUCT ION. Action by seduced person; ptatatery 
8. C.), N.. 228 


ens ~ Watson v. Watson (Mich. 

See Parent and Child; Practice. 
SETTLEMENT. Of wife and children; order of 
removal on es concludes town. Little Falls v. 
2 OD ita atchvcnks Ktndubnnse cade 
SHERIFF. Duty as to securities taken in the execu- 
- Fon 3; ww release. Harrison v. ——— ., 


SLANDER AND LIBEL. Libel; notice by mer- 
chant to customers that he will not receive checks 
on specified bank. Capital & 
ST: Mn MN cs ntentabenanscidnenongees 

de ense; charge of lawyer cave ‘client. 


Heatherington v. Sterry ee 





Slander; charging "ches = “will steal 
Hunt U owa 5. 
= voll not. Pollock vy. Hastings (Ind. 
SPECIFIC PERFORMANCE. When onerous 
covenant in title y jieves purchaser. Andrew y. Ait- 
STAT ibe: yo Ib implicati tf d. E 
peal by implication not favore a 
parte ae (Neb. S.C.) A 
STATUT OF FRAUD. 
hase of land on speculation. 
(Pena. 8.C.), A 
Agreement to sell land ; ) -sammeane of money. 
v. Marsh (Oh Ab. 
Contract, part 2 4 of, ‘as to land. “Humphreys 
v. Green (Eng. App.), 
Ons Cg ney on of ace of third person. Dows v. Swett 


mM is 






“Agreement as to ee 
Benjamin y. Zell 


ay Bebe of another ; contractor and mer- 
chant giving Ky nw to sub-contractor. West y. 
O’Hare (Wis. S. C.), Ab 

Specific performance; when gece contract for sale of 
land enforceable; tender. anys v. » Eanenam ame. 


we eee ween ew eeeeee 


A 
Trust ot 


E See Limitation. 
STATUTE 5 OF LaNCRARIONE. & red. aban 
aneous practical construction will be upheld. 
v. U.S. . 8. So). nnn’ Apispasinns-ichiah sakameamiis 
Implied repeal. Red Rock y. Henry (U.8. 8. C.),Ab. 
“Laborer” commercial traveller not. Jones v. Avery 
(Mich. 8. C.) N 
Rule of; courts may enlarge, restrict or qualify mean- 
ing of words. Dilger v. Palmer Se .C. _™ 
‘riminal Law; bh on ood] J — ee Seduction : 


ratio 
SUNDAY. Notice v4 nips publi shea Dw newspaper 
on, invalid Shaw v. Williams (Ind. S.C.), N.. 
SURET YSHIP. A Aieresen: signature by additional 
surety not ackett (Minn S.C.), Ab... 
Arrangement Saintes rel will not release. 
Price v. White (Ga. 8. C.), Ab..... .......c.ccece cons 
Collateral security. Austin v. Belknap (Vt. S. C.), Ab. 
Contract strictly Soneaoues § bond for one, osition of 
rincipal does not apply % ‘to —_—,, at. Mech. 
pre. v. Conkling Sop.) A 
qusndion. not disch eee beds ay ‘of on to com- 
» pal accounting. Newton vy. Hammond (Ohio S. C. ae 








a 


Guaranty of note of another given in payment, ot: 
)s 


guarantor’s debt. Dows v. Sweet (Mass. 8 


. 315 


Cc. Bank vy. Henty 
196 


217 


it~ 


ot 


384 


orn 


~ wee 


438 
179 


135 
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TELEPHON E CoO 


TRADE- 


TRESP 


TRUSTEE. Personal |: epee on covenant. 


USUR RY; 





a ee Page. 


orter’s bond; negligence of U. 8S. officers does not 
“alfect wt ed of obligors. Minturn vy. U.S. (U. 8. 


Oblinoe’s name not ia | body of bond. Partridge v. 
Jones (Ohio 8. C.), 
Official bond; Officer ae over term; eins 
construction. Scott —— v. Lemes mens * hetag: 


Payment of ae debtor in form of purchase. New 
_ ord Ins. for Sav. v. Hathaway (Mass. 8. C.), 
nieoes of by extending time. Dixon v. ‘Spencer (Ma. . 
75 

Roplevih bond; ‘disability of principal | as to. contract; 
deed signed by agent. Goodell v. Bates 
See Constitutional Law; J aad Negotiable a” 

men 


SURROGATE. Has no jurisdiction to determine 


issue where executor disputes bequest ; practice ; 
— of jurisdiction not waves 


by silence. 
jester vy. Shepard (N. Y. App.), A 


TAXATION. Assessment for benefits not tax. ones 


Mayor (Md. App.), A +. 
of land to one not owner} remedy. 
Dalton (N. H. 8S. C.), Ab. 

“oP laws stock; property 
yy law American Coal 
pp 


a. HF construction; tax sale; formalities in deed, 
sheriff ; liability of, as to Pe wk seized ; practice 
Geekie v. Kirby Car Co. : 75 

Sufficiency of description of lands; unsw orn collector; 
demand. Oldtown v. Blake (Me. S. A 378 

State v. Maine Cent. R. 


“Carpenter” v. 
2 

out of State ; conflict 

io. v. Commissioners (Md. 


Upiteomtty: on franchise. 
Co (Me.8.C.), Ab. 
See Constitutional Law; Estoppelj “Municipal “Corpo- 


rat ion. 


TAX DEEDS. Their conclusiveness ; effect of judg- 


pens on delinquent list ; omission of dollar mark. 

% SPIT OR EAS eer 517 
MPANY. Collecting and sell- 
nee eoinmasrcta news no pert of of Cotinees of. Bradley 

Un. Tel Mt . Le AS See 363 
PANY. ‘Gulag off privileges 


for ya isneuage, Pugh vy. Telephone Co. 


onisy ‘ -161, 163 
TE CY. By entirety ; : “real estate conveyed to 
Bertles v. Nunan (N. Y. App.), ms 


inusband a and wife. 

ME WicGamnteeesscam Gheken entsctscesnsntansesneét oes se ‘ 

Freel v. Buckley (N. Y. App.), N.. 323 
See Marriage. 


not abolished. 


TENDER. Mortgage cannot be legally tendered back 


without weree conveyance. Chase vy. 


Hinckley 
(Me. 8.C ), 


Ful 
TITLE. Abundonad peopesty: paldes left in tannery. 


Livermore v. White (Me. 8. C.), F 
ao 4 of 5 Qeeeees | replevin. seenedpngpens v. Pol- 


From 4 ph confiscation act of 1861. Kirk y 
Sf eee SaaS 
Quit-claim a 9 eds recording act. 
Beane (Me. 8. C.). Ab 
See Contract ; Mortgage ; Negligence. 
WN. Not 91 for defective highway. 
Sibley (Minn. 8S. C.), 
M. RK ye ages of sothes, ; 
Clemmens v. Belford (U.S. C. C., Ill.), 83; Full. 
Injunction ; what will not authorize ; : AN laration by 
Clerk in absence of principal. Lowy. Hart (N. Y 


Altnow 
293 


i MD sdbdethnsde: ne bac ttembhiehebe mines 
-—* > of manufacturer of machine, Singer Mfg. Co. 
ear  & 3 PRS eae eae 

SS. Quure clausum fregit; plaintiff must 
have possession; tenants for life ; estovers. Zimmer- 
man v. Shreever ty SS gt nnpep ge ppeesreeenys 498 

See Damages ; Evidence. 


TRIAL. Action of court in absence of stiorey, party = 


being present. Alexander v. Gardiner (K. I 
Control of court over determination of jury. Mont- 


clair v. Ramsdell (U.S. 8. C), Ab.. ............... «.- 335 
Jury ee -y -~ Jones y. State (Col. 8.C.), N, 463 
Criminal Law ; Practice. 
TRUST. Tokee eR ue up monument, not charitable use, 
Bates v. Bates ( 8. C.),N 243 
Power to mortgage in neluded in power to sell. ‘Loeben- 
thal v. Raleigh (N. J. Ch.), Ab. ........0000 ssee- . 299 


See Statute of Frauds 
Alli (Md. A —_ 8 
v. son ID SIS, onc6s0s0 cee cccscacsce seas 7 
Bee Te Limitation. : 


Contract made by agent. New magnet . 

8. Co. v. Hendrickson (Neb. 8. C.), A 

Nove Placed wit with broker for sale. ote v. wae § 
Va. tad , 
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Procuring loan for another _ a third at eatiepen wt 
terest. Ricker v. Clark (Vt. 8S. C.), Ab..... .. 


VARIANCE. See Criminal Law. 
WAIVER R_ See Agency. 


see Landlord and Tenant. 
ae “See Landlord and Tenant, 
AND WATE 


Wat R : OURSES. peer 
lating soil; right to tt Choise v. King (M > 100 
Pollution of stream by riparian owner. Mayor of Balti- 
more v. Warren Mfg. Co. (Md. App.), Full.... ...... 387 
Right of mill Owners to use of water-course ; casting 
saw-dust in stream. Red River R Mills v. Wright 
ES ere are ea 396 
Right to use ancient channel “temporarily abandoned. 
Peter v. Caswell (Ohio 8. C.), AD..... 2.2205 seccsceee 317 
Riparian rights on artificial stream. Weatherby v. 
icklejohn (Wis. 8. C.), Ab 76 
Riparian owner's liability fer. interference with water 
course. Railroad Co. v. Carr (Ohio S. C.), Full....... 352 


Construction ; bequest to children a la and 
C.; lapse. Re Featherstone’s Trust (Eng. Ch. D.), Ab. 240 
Suspension of alienation ; charitable bequest ; va- 
lidity of; limitation as to time before death ; 
what law governs ; charitable use; devise to 
maintain tomb ; to maintain widows and poor 
children ; of art building and contents in sa 
hospital; church. Jones v. Habersham (U.S 
a Se ee ae ee ere 
gift of personalty, “when absolute; gift for life. 
Kendall v. Kendall (N. J. Ch.). Ab. 
death of donee at same ane as testator. Elliott © 
is es GE, is AD, SED cece ice saan ccetcenecoes 
later clause controls precede Woodbury v. 
Woodbury (Me. 8. C.), A . 41 
when divorced wife takes «whe to “wite.” Re 
Boddington (Eng. Ch. D.), Ab..,,, .. jaceee. a ae 
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Conten@icters be beading of instrument. White v. Pol- 

lock (Eng li 

Court of Ate will not try questions of execution, 
capacity, or undue influence; bequest to “ poor 
members” of church valid. _ ‘Trustees of Methodist 
Church v. Wilkenson (N. J. Ch.), Ab.... 

Right of testator to nominate umpire as to doubtful 
question of construction. Am. Board of Connes. of 
Foreign Missions v. Ferry (U. 8. C. C., Mich.), N.... 

Distinction by testator; intention ; inoperative substi- 
tute. Wilbourn y. Shell (Miss.S.'C.), N... 0 --.s0e++ 

Devise of use of realty. Farmers’ Nat. Bank v. Moran 
(Minn. S. C.), Fu ‘e 

of property subject to “personal use by another. 
Ingersoll v. Ingersoll (N. J. Ch.), 

Gift by, to “ Heirs;” children aed grandchildren. us 


Huston v. Crook (Ohio 8. ere 
cum onere; distinct gifts; aqenetions to Jegacy. 
Gutherie v. Walroud (Eng. Ch. D.), AD. ........26 cee 
Joint by husband and at of property of husband. 
Allen v. Allen (Kans. 8. C.), AD .... 0... -22-e002 seeeees 


Legacy; postponement of time of payment does ost 
poe contingent. Cushnell v. Vapors (N. 
NE etree ee 
Newenion of,” ‘by cancelling or “obliterating. “Gay v. 
Gay (Iowa S. C.), Full......... 
Ondue influence; spiritualism. Thompson v. Hawkes 
(U.S a A GR eerie Sr ioe 204 
See Definition ; ; Marriage ; Probate Law. 


NESS. Competency; transaction with deced- 
Wheat, — Civ. Peo. § 829. Koehler v. Adler (N. 5. 


< eee 
punb? pa terse Quinn v. Hulbert (Vt. 8. C.), N -- 442 
Impeachment of. State v. Grant (Mo.8.C.), Ab.... . 517 
May decline —eo* that will disgrace. Merluzzi v. 
Gleeson (Md. A 41 
With Le atea’ com etent ; evidence in onion 
a neg ae Dist. of Columbia v. Arms (U. 8. 8. 


ee eee eee sees see-ee Perec eee eee ee eee eee ee ee 


WORDS. See Definition. 


